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Allahabad Law journal. 
REPORTS. 
*  - HIGH COURT. i 
L. N. GADODIA anp Co. (Plaintiffs) ° ewn, 
° versus 1923 
THE GREAT INDIAN PENINSULA RAILWAY his 
COMPANY, BOMBAY (Defendanis).* cake 
Railway Act, sections 72, 76—Risk Note Form H executed by heey. 


consignor for distance for which no reduced rate was quoted by 
Railway Company—Wthout consideration and not binding on . 
coħsignor—Goods desiroyed by fire—Onus on Railway Company 

to prove proper care in carriage of goods—Not accounting for 

ine nature of godds placed in the same waggon—Effect of. 


e The plaintiffs despatched some goods from Sholapur to 
Cawnpore. The Railway Company quoted two rates of freight, 
namely, an ordinarwsate and a reduced rate at owner’s risk, for 
the disggances between Sholapur and Itarsi. Between Itarsi ® 
and Cawnpore only the ordinary rate was quoted. The plaint- ° 
iffs paid reduced rate from Sholapur to ltarsi and the 
ordinary rate between Itarsi and Cawnpore but executed Risk 
Note form H for the whole distance between Sholapur and 
Cawnpore. Between It&rsi and Cawnpore the waggon in which 
goods were loaded caught fire in a running train and the goods 
were partly destroyed and partly damaged. ‘The ne a 
disclosed the fact that in the waggon there were 12 other boxes 
7 of some unkgown goods. During the trial the plaintiffs applied 
that the dsheadent railway should produce the relevant papers 
relating to the said 12,boxes but the defendant railway resisted , 
the applicafion and the ‘court rejected it. On the hearing of” 
the appeal the High Court ordered the defendant railway to 
produce such papers but the defendant intimated that they had 
been destroyed, 


Held” (1) That the Risk Note could only protect the railway 
company from liability for loss or damage between Sholapur 

e, and Itarsi but as only one ordinary rate pad been quoted and s 
charged between Itarsi and Cawnpore, the said- Risk Note wagin 
respect of that distance inoperative and without consideration 


and was not binding on, the plaintiffs. ° 
Š ges *No. 277 of 1920, > @¢ e e 
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(2) That between Itarsi and ane the defendant railway 
wag carrying the goods as an ordinary baflee and the onus was 
upon it to show that it had taken proper care for their safe 
custody and protection. Its inability to prove the nature of 
the contents of the 12 boxes by the production of ‘the consign- 
ment hotes rendered it impossible for the court to hold that it 
had discharged its duties as a bailee and the railway company 
must be held liable in damages to the plaintiffs. The onus on 
the defendant company would have been discharged if it had 
produced the consignment note for the 12 boxes, and proved 
that there was nothing in the consignment notes or in the 
appearance of the boxes which would cause any one to hesitate 
to carry them in the ordinary way or to place them in proximity 


e to other goods. 


First APPEAL from a decree of Basu Kasni Prasan, Sub- 
ordinate Judge of Cawnpore. 


Kailas Nath Katju, for the ana l e 
Ladli Prasad Zutshi, for the respondent. 
The judgment of the Court was delivered by : 


Mrars, C. J.—On the 30th of April, 1919, the plaintiff, 
through his agent, tendered to the defendant-company 5 bales 
of cotton tussore to be carried from Sholapore jo Cawnpoge. 


Over some portions of their railway the defendant-company 
carry goods at a reduced or “ owner’Serisk” rate. It appears 
quite clearly that whilst the company had an estableshed owner’s 
risk rate from Sholapore to Itarsi, they had published no such 
raté between Itarsi and Cawnpore and no consignors of goods 
between these two latter stations could require the company to 
carry them at owner’s risk. The goods would go via Itarsi to 
Cawnpore. The consignor signed an owner’s risk note by which 
he agreed to Kold the company free from -responsibility in a 
number of contingencies. The Subordinate Judge has found 
that in fact the consignor paid a total sum, made up of the 
reduced rate from Sholapore to Itarsi end of the ordinary rate 


efrom Itarsito Cawnpore. The figures are nat mathematically 


exact but are so near as to justify the conclusion of the learned 
Subordinate Judge. When, on the 13th ef May, 1919, the goods 
were proceeding on their journey between Itarsi and Cawnpore, 
smoke was seen to be issuing from a waggon near the engine. 

The train was brought to a stand-still at statio’ Sahchi and an 
endeavour madegto put out the fire. It was burning fiercely 
infide the waggoñ, and; in the result, the cdnsignor sustained a 
pecuniary loss by destruction of and damage to his gdpds to the 
extent of Rs. 5,436-5-6. He made aclaim on the company 
who repudiated it on the ground that they were covered by the 
owner’s, isk note signed by his agent whfch purported to cover” 


the entire journey. ° Ta 


. è? n t 


e 
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To this the consignor replied that whatevef might be the 
form of the note, the fact was that he paid the ordinary rate on 
the Itarsi-Cawnpore section of the journey and was, therefore, 
entitled to regard the railway company during this portion of 
the journey as a bailee. We think the plaintiff's contention is 
clearly right in the admitted absence of an owner’s risk rate from 
Itarsi to Cawnpore. 


VOL. XKX.) 


This is the final result of the arguments in this Court but in 
the court below the matter was greatly obscured and the trial 
lengthened by defective pleadings on both sides and by an 


: inability on the part of the counsel on both sides to forecast the 


possibility of the company being found to be bailees. Thus it 
happened that the counse] for the Railway Company failed to 
provideehimself with the necessary evidence to prove the taking 
of proper care. 


Thè circumstances wider which the fire originated are un- 
known. The waggon was of iron and was a covered one. It 
was apparently of proper construction, clean and fit for the 
accomtnodation of the goods of the plaintiff. The van contained 
the plaintiff's goods, also some cases of military stores, some 
bags of cocoanuts and 12 other boxes. All the goods except 
thosee of the plaintiff, had come from the Madras and South 
Mahratta Railway. It is conceded in this case that if the defend» 
ants are gntitled to rely th the owner’s risk note as governing 
the Itarsi-Cawnpere journey, they must succeed in the action 
as the plaintiff has failed to give any such proof as would 
overset the wide protection given to the Company by that 
document. If, however, the defendants were carrying the goods 
between "Ttarsi ande Cawnpore at the ordinary rate, then the 
defendants were bound to put before the court all mategials 
necessary affirmatively to prove that in the carriage of the 
plaintiff’s goods they had acted with the same degree of care in 
relation to those, goods as a reasonably prudent man would act 
im relation to his own. eThe burden of proof, if the goods were 
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carried at owney’s risk, lay „on the plaintiff. If the Companye* 
- were bailees, the onus shifted to them. 


Their proper defence should have been first that they were 
under no liahility because of the ee note, Alternatively, 
if it were held that that note was not applicable, that they took 
of the goods the degree of care described above. ‘That posifion 
was, however, as we have said, never clearly is the minds of ¢he 
legal advisers of the railway company in the lower court and in 
fact theyeactually resistedean application made by the plaintiffs 
on the 14th of July, 1920, which, if assented to by then? and 


proper particulars obiainedy ‘would, in our views in fll probability, * ; 


have made thejr osition as bailees safe and sMpplied ‘the gap in 
their evidence’which still exigjs.e On the 14th July, 1920, tht 


e + - 2 , a ° . 
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ee ~ 
. CV plaintiffs weré casting about fof @y evidence which might help 
riaa them to*overcome the provisions of the owner’s risk note. On 


1923 : s i 
——* the previous day Pandhari Nath Balwant, a witness for the 
: ei defendants, had mentioned the presence of “ 12 other Foxes ” in 


Pa the waggén and had said that he did not know what they con- 
Tae Great tained. No one to this day knows what they contained. 1t was 
INDIAN the plain duty of the railway company, for their own protection, 
PENINSULA ; : D : : 
Raiway On learning of the fire to have communicated in May, 1919 with 
-Compane, the Madras and South Mahratta railway company and’to have 


BOMEN: -made enquiries as to the description, contents etc. of these 


Mears, C. J. boxes, if they had not already, as they may have had, these very. 


materials in their possession. These boxes were part of* the 

contents of a waggon in which a fire had mysteriously broken 

out on their line and the Company otght to have taken every 

step to ascertain, if they could, the nature of the goods ¢ntrusted 

to them. They did not make enquiries at the time: At all events, 

if they did, the result was not commuflicated to the couft, and, 

as we have said, they resisted an application which sought to 

° obtain that information from them. Even if immediately after 

3 the outbreak of the fire, the Company had omitted to énquire 

from the Madras and South Mahratta Railway as to the nature 

` of the articles in the 12 boxes, it was the plain duty of their 

legal advisers, when the Company became defendants én an 

action, a few months later, to tell them that they would, if 

unprotected. by the risk. note, be boufid to give an explanation 

as to the contents of the other articles in the-waggon, and then 
diligently to pursue that enquiry. 

Further, they had in their possession at this time, when the 
action was commenced, some documents which they had, received 
relative to the boxes from the Madras ahd South Mahratta 
Railway. Although they were highly relevant to the action, the 
° defendants say that they destroyed them in the ordinary course 

of business. 
The Railway Company, therefore, productd no evidence ds 
. to the general nature of the contents, of the boxes. It would, 
*in our opinion, have been sufficient” if they hid merely proved 
the consignment or delivery notes of the Madras and South 


Mahratta Railway, which we are told °as a matter-of practice ` 
pass from‘one line to another on receipt of goods providing of . 


coyrse that fle details on those notes contajinetle nothing to 
. arouse any suspicion that the goods were likely to be dangerous 

> iqearry. 8 ° . 
They could then have said that they accepted thg boxes im 
accosdance With the usual practice, and that there was nothing 
* eon the consignment notes, or in the appearance of the bexes, 
e, ` which would cause any one to hesifate tb carry them in the 
. @ditfary way, or to place them jin proximity te other goods, 

2 - . 


t 


vob: xxirJ nich cobit . ee L : 


That evidence woujd have esatisfactorily discharged the onus Cv, 
which lay upon them, as soon as their- position was dęcided to 103 
be that of bailees and would have entitled them to succeed in  — 
the action. ‘There being this gap in the evidence as to the 12 ae N. 
boxes, we are obliged to hold that the defendants did rfot pro- “^p^ 
duce that quality or amount of evidence which they were bound Tuer Great 
by law to do in order to prove affirmatively the taking of all p aT 
due care. Inasmuch, however, as jhe plaintiff did not plead “Ranway 
his causes of action with precision, and in that he alleged Çoxrany, 
negligence on the part of the Railway Company without giving ONE 
„ any particulars of such negligence, and also failed in his plead- Mears, C. J. 
ingĉand at the trial to bring out the alternative position of the 
Railway Company as bailee, on-which point the appeal hag 
succeeded, we, whilst reversing the judgment of the lower court 
and detreeing the plaintiff’s claim, deprive the plaintiff of all 
costs in the lower court. The plaintiff will have in this Court 
the costs of the appeal with fees on the higher scale. 

n a Appeal allowed. 
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e. ©. PURAN SINGH (Plaintiff) cwn, 
i versus - 1923 

© * RAT RAM" ann orers (Defendants).* Nou 

Pre-emplion—Sale of sir lands—Plots within zamindari of co-par- — 


ceners—Right of pre-emption—Whether accruses—Proprietary ay J 
inleresi, what is. f f ULAIMAN, a 


The interest əf an owper in sir plots is a proprietary interest 
and the transfer of the sir plots is in fact a transfer of his pro- 
prietary interest. e 


Under a sale-deed certain plots described therein as sir plots 
were sold to the vendees. The khewat of the village was not 
on the recor@ but the sale-deed as well as the admitted facts 
showed prima facie’that those sir plots were within the zamin- 
dari of the eco-parcenérs.. The wajib-ul-arz provided that a° 
right of pre-emption arose in the case of a sale by a co-sharer of 
his ‘kagiat’. Held, that a right of pre-emption accrued. Sital 
Prasad y. Amtui Bibi, (F. B.), [1885] I. L. R., 7 All., 633 and 
Safdar Ali v. Dost Muhammad, (F. B.), [1889] I. L. R., 12 ° 
All., 426, Te$erred to. r 


. SECOND ÅPPEAL from a decree of I. B. MunDLE Esg., Dis- r’ 
trit Judge of Sfahjahanpur, reversing a° decree of Basu 
, RAGHUBAR DAYAL, Additional Munsif of Tilhar. 
Shiva Prasad Sinha, for the appellant. 
Harnandan Prasad, fot the respondents. a S on 
° * S. A. No. 378 of 1922, = % ? 
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The judgment of the Court wag delivered by 


SULAIMAN, J.—This is a plaintiff’s appeal arising out of a 
suit for pre-emption. Under a sale-deed, dated the Ist of 
March, 1920, certain plots described therein as sir plots within 
the zamindari of the executant were sold to the vendee. A suit 
was brought to pre-empt the sale by enforcement of the right of 
pre-emption. Various pleas were taken in the written statement 

ut at the time when issues were framed by the first court, the 
denial of the existence of custom does not seem to have been 
pressed with the result that there was no issue framed as 
regards the existence or non-existence of a custom of pre-gmp- 
tion. The learned Munsif, in his judgment, did not deal with 
fhis matter at all. The suit was decreed. On appeal,’ the 
defendants raised before the lower apptllate court the pqjnt, that 
the zajib-ul-arz, on which reliance was placed by the plaintiff, did 
not relate to the sale in question. The learned District Judge, 
relying on the cases of this Court feported in [1882] A. W. 
N., 192 and Hazari Lal v. Ugrah Rai (1), came to the conclu- 
sion that the transfer of the str plots was not such a transfer of 
the share inthe zamindari as would let in the right of pre-emp- 


.tion in favour of aco-sharer. In this view ,of the matter, he 


dismissed the suit. 


The plaintiff has come up in appeal and challenges the” find- 
ing of the lower appellate court. Unfortunately the khewat of 
this village is not on the record, but the sale-deed as wtll as the 
admitted facts show prima facte that these sir plots are within 
the zamindari of the co-parceners. There is nothing to suggest 
that they are isolated plots and lie outside the 16 annas share. 
The point was not seriously pressed at all and was raised for. 
the first time before the learned Distfict Judge. We may also 
note that the case of Hasari Lal v. Ugrah Rai (!) relied on by 
him was over-ruled by a Full Bench case, Sital Prasad v. Amlul 
Bibi (2) and also by another Full Bench case, Safdar Ali v. 
Dost Muhammad (3). It is clear-that the interest of an ownef 
in sir plots is a proprietary interest and the transfer of the sif 
plots is in fact a transfer of his -proprietary 4nterest. Under 
the clause of the wajib-ul-ars whenever a proprietor transfers 
his haqiat (property), a right of pre*emption accrues. We, 
therefore, think the suit should not have been dismessed on the 
ground above mentioned. The result is that this appeal is 
alldwed, the decree of the lower appellate court is set aside and 


thay of the court ¢f first instance is restored .with costs. e? 
Appeak allowed» 
k b1) [1884] A. W. N.. 103. ° . 
i (2) [1885] I. L. RZ AN, 633, k 
i . ° (3) Ẹ1889] I. L. R, 12 All, 426. s, 
e . e 
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NANDAN SINGH (Defendant) 
versus ° 


GUPTAR SINGH ann orners (Plaintiffs).* 


Pre-emption—S uit for—Claim based on wajib-ul-arz, zamima khewat 
and early history of village—Contents of documenis—Custom, 
question of existence of—Zamima khewat prepared under special 
instructions in the Gorakhpur District. z 

-In plaintiff’s suit for pre-emption the wajib-ul-are of 1860 

eand the samima khewai of 1885 of the village showed that a 

_ custom was recorded. It, however, appeared from the kaifiaw 
sarishta nizamat that the first regular settlement, under the 
Regulation of 1833, Was made about the year 1838. and that 
there was no zemindar or mustajir recorded as being in posses- 

- sign up to the year 1813. According to the wajtb-ul-arz the 
pre-emptors were dividtd into three categories:—(1) hissedar 
karib; (2) digar hissedar thok; and (3) dusre thok ke hisse- 
dar, The samima khewat contained four categories :— (zx) 
rishtedar karib; (2) rishtedar baeed; (3) shurkai baeed; and 
(4) shurkai tahte nambardari, During the settlement of 
1885-86 it was discovered that preference in the matter of pre- 
emptign was given, in the first instance, with reference to 
flearness of Megree in relationship. 

Held, that the kajfyat serishia nizamat was insufficient to 
overturn. the presumption attaching to the wajib-ul-ars and 
attaching still more -strongly to the samima khewat; that the 
word ‘‘rishtedar’' in the zamima khewat really meant a person 
who was at the same time a sharer and a relation; and that a 
custpm of pre-emption existed. ; 

SECOND APPEAL from adecree of R. L. YorKE Eso., Second 

Additional Judge of Gorakhpur, modifying a decree of Basu 

Grisa Prasap, Additional Munsif of Deoria. 


, Iqbal Ahmad and Shiva Prasad Sinha, for the appellant. 
Narmadeshwar Prased Upadhiya, for the respondents. 


The judgment, of the Court was delivered by A 


Linpsay, J.—The sole question for determination in this 
appeal is whether the Idwer appellate court was right in holding 
that the custom of pre-emption alleged by the plaintiff was 
established. e° a 


The two pieces of evidence which were relied upon for the 
putpose of establishing custom were the wagib-ul-arz of 180 
and the samima khewat of 1885. The case is from the Gorakh- 
pu district. We may dlso notice that the kaifiyat serjshta 


 nigamtat was also in eviderwce for the purpose of showing the . 


history of the village. : : z 2 
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It is impertant to notice in connection with the zamima 
Rhewateof 1885 that that document is of peculiar weight having 
regard to the circumstances in which this record was framed at 
the time of the settlement of Gorakhpur in or about the year 
1885. ° We have it stated at page 210 of Mr. Agarwala’s Com- 
mentary on the Land Revenue Act, 5th Edition, (page 210), 
that in the month of August, 1886 certain directions were issued 
to the Settlement Officer of Gorakhpur with regard to the 
eats of the record which had hitherto been known as 
the wayib-ul-arz. 

The Settlement Officers were directed to make particular 
note regarding any custom of pre-emption. ‘The instructions 


"laid down that a custom of pre-emption should be recorded 


when the proprietors expressly demand that it be noted and it 
is proved conclusively that the custom exists. This direttion was 
given with regard to mahals belonging to other than Muham- 
medan proprietors. 9 


It is clear, therefore, that in dealing with the question of 
the existence of the custom in this case, we are entitled. to lay 
particular stress upon the samima khewat of 1885 for we must 
assume that it was prepared inthe manmer directed by the 
Board of Revenue, that is to say, it must be taken that the 
proprietors must be other than Mohamedahs and expressly 
desired to have the custom of pre-emption recorded, and must 
have adduced proof before the Settlement Officer, Conclusive, 
to show that the custom existed. ° 


The wajib-ul-arz of 1860 also shows that a custom is re- 


corded. 


It was argued in the court below that the existence of the 
custom had not been established in view of the early history of 
the village as deduced from the kaifiyat serishta nizamat. 


From that document it appeared that-the first settlement pf 
this village was made in the year 1@45 Fasli correspondigg 
roughly to 1838. That settlement. must have been the first 
regular settlement made under the Regulation of 1833. 


It is also shown from the katfiyat tat up to the year 1220 
Fasli, corresponding to 1813 A. D., there was no zemindar or 
mustajir recorded as being in possession. e 


It is not, however, to be assumed from these facts that there 


wêre no owners ef this village prior to the year 1838 wherr"the . 


settlement was made, It is quite possible that for a png rgried 

the eGovertment may have refused settlement to the zami fdars 

or have refused to farm the préperty out to the owners for 

warious reasons» The Judge was, we thirtk, right in saying that 

this’ part of the evidence would not suffice fe overturn - the 
s z s 


. 
. e 
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presumption attachigg to theeveajib-ul-ars of 186c@and attaching 
still more strongly to the samima khewat of 1885. . 


The other attempt which, was made in order to show that 
the record was not one of custom was in the direction of show- 
ing that the two records were in conflict, and that heing so, 
neither of them could properly be regarded as a record of 
custom. 


We find in the ceajib-ul-ars of* 1860 that the pre- emptors 
are divided into three categories :— 


(1) hissedar karib; (2) digar hissedar thok; and (3) dusre 
thok ke hissedar. 


In the samima khewat of 1885 we find four categories :— 


(1) gishtedar karib; (e) rishtedar baced; Shurkai baeed ; (4) 
shurkaitahte nambardari. 


Mre Iqbal Ahmad has argued that two completely new cate- 
gories are introduced in this later record, namely, those of near 
and distant relations, (categories 1 and 2) and according to his 
argument, the record now means that a relation without being 
a co-sharer is entitled to pre-emption. 


At first sight this argument seems to be a plausible one but, 
on the other hand, we think Mr. Upadhia is probably right in 
contending that’ the second record is nothing more than an 
amplification of the eagler record, the reason being, that more 
particula? enguiries were made during the settlement of 1885-86 
which led to the disclosure that preference in the matter of 
pre-emption was given, in the first instance, with reference to 
nearness of decree in relationship. And we are also inclined 
to believe that the sword “rishtedar’”’ in the record of 1885 
really means ‘a person who is at the same time a sharer and a 


relation. We arrive at this conclusion having regard to*the ~ 


whole context because we find in the four categories mentioned 
in the second record that the 3rd and qth consist of persons 
Who are co-sharer€ in the pafit and then persons who are co- 


Lindsay, J. 
e 


sharers in the same nambardari, ‘The 3rd and qth categories COT- e 


respond, in our opinion, to the znd and 3rd categories of the 
earlier wajib-ul-arz and it is reasonable to assume, therefore, 
that the, 1st and 2nd catégories in the second record are really 
a sub-division of the first category in the earlier record. At 
any rate, thi» {s apossible interpretation, and we are not pre- 
pared to say that the decision arrived at by the learned Judge 


is egroneous. bg °. 
. Np otker question arises for disposal. 
‘yhe appeal fails and we dismiss it with costs. ° * 
c ; Aptal ¢ A 
a” =n ° a 
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oe RAM CHARAN LAL (Plaintif) 
a BPB Versus 
Nov., 26. DHARAM SINGH AND ANOTAR (Defendants).* 
Linpsay, J, Transfer of Property Act, section 58, sub.-cl, (¢)—Sale-deeds— 
SOLATMAN, J. Contemporaneous agreements by vendee to re-convey—Trans- 


actions one of morlgage by conditional sale—Suit for pre-emp- 
*tion not maintainable. 
Where certain property was transferred to the vendce by two 


- sale-deeds but on the same datc the vendee executed two agree- * 


. ments promising to re-convey the properties to the vendor if 
the purchase-money was paid within a certain time and reciting 
that the sale-deeds had been execute@ subject to this condition, 
and all the documents were registered the same day, held, that 
the transactions were a mortgage by conditional sale as defined 
in section 58 of the Transfer of Property Act, and a Suit for 
pre-emption in respect thereof was not maintainable, 


° SECOND APPEAL from a decree of I. B. MunptE Esg., Dis- 
trict Judge of Shahjahanpur, confirming a decree of SPARU 
Kisuan Das, Munsif of Tilhar. 


i Gulzari Lal, for the appellant. 
Peary Lal Banerji, for the respondents. 
The judgment of the Court was dekyered by 


Sulgiman, J. SULAIMAN, J.—These two appeals are cenneoted and are ` 


plaintiff’s appeals arising out of two suits for pre-emption kased 
on two separate sale-deeds. 

On the rst of December, 1919, two sale- deeds of two sepa- 
rate properties were executed in favotir of tHe same vendee, and 
‘on the same date two agreements were executed by the vendee 

~ Nn favour of the vendor promising to re-transfer the properties 
; “ah He ONnveyed for the amounts of the .purchase-money if they were 
fail between the years 1340 and 1345 Fasli. The plaintiffs 


a 
“ ehted both these transactions as separate transactions and 
9 “rought the suits for pre-emption on the ground that.the pro- 
u p ol been sold away. 
Me 2Oh behalf of the defendants the existence of the alleged 
o c gron was denied and it was further pleaded ihat the custom, 
a én if it existed in the village, would not applẹto sach a trans- 

ae ed Both the courts below have held that the custom of 





Pps eoon exis in the village but that the transactions «in 
tn -question being only mortgages by conditional sale, they wens 


-\ * not liable toepre-emption. $ 
` =~ e The existence of the custom kas not been nT in 
«p appeal. ‘Lhe.only point, therefore, which we have to consider 

_ 2 * . | * S, AT Nos, 393 angl 394 of 1922, °. 
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ee 
is, whether the courts befow were right in holding that these cviL 
two sets of transactions were in reality mortgages by ĉonditional anes 
sale and not out-and-out sale transactions. It is to be noted? —— 
that the two sets of documents were executed on one and the Pi 
same date and were presented for registration at the same time. ce 
It is also noteworthy that the agreements contain in clear terms v. 
recitals that the sale deeds were executed subject to the condition Kaoa 


that the property would be re-conveyed if the purchase monies nae 
were paid within the years 1340 and 1345 Fasli, that is toesay, “Sulaiman, . 
the recitals in the deeds of agreement themselves show that the 
transactions were not separate transactions but formed part 
and parcel of the same transaction. ‘The properties were, thege- 
fore, transferred to the vendee subject to the condition that 
they would have to Ie re-conveyed if the amounts were paid 
within a certain time fixed. The transactions, therefore, clearly 
come within the definition of a mortgage by conditional sale 
as given in section 58, stb-clause (c) of the Transfer of Pro- 
perty Act. 

‘The circumstances of the case as well as the cross-references 
are such that the courtsbel : 
the transactions aefesiea i 
documents readgfo-tisvand we are satis 
grotind for différing from theView taken by the courts below. 
The result is frit these appeals ai and are dimissed with costs. 

e “ boa “= 7” p a 


















i $ aro af eal dismissed? 
TERS a 4 Appeal dismissed 
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PRIVY COUNCIL. LN 
KHANDERAO VITHOBA KORE (NOW REPRESENTED ENI 
e. BY BHIMABAI) (Appellant) — 
Versus 1923 


THE MUNICIPAL CORPORATION OF BOMBAY °° October, 19. 
AND ANOTHER (Respondents).* Loxb 


City of Bombay Municipal Act (1888), section 296—Proper cons- DUNEDIN, 
iruction vf—Land contiguous to a streci—Corporation’s power Bia eae 
to acquiv®—Gonditions. K 

Under the City of Bombay Municipal Act (1888), section 296 ,, EDGEs 

*e the Commissioner of Corporation was agnpowered to a@quire ` A?i Sir 

any land for the purpose of a street and also to lease, sell or Lawrence 

otMerwise dispose of*any land or building purchased under the JENKINS. 

section. The Bombay Municipality proposed, ini rovi 

certain street, not only to widen it but to take 

of extra roan contiguous to but beyon 


* P, C. Æ, No, 61 of 1922 Q 
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the widened street with a bona efide inteption of erecting new 

buiJdings thereon: and afterwards re-selling the land with the 

buildings thereon, 

Held, that ona proper construction of section 296 of the 
Aét, the Municipal Corporation was entitled to acquire land for 
such purposes but the acquisition must be done in the course 
of making or widening a street and the land proposed to be 
acquired mist be contiguous to such a street, Trustees for 
the Improvement of Caléutta v. Chandra Kanta Ghose, 47 1, A., 
45, IL. L. R., 47 Cal., 500, followed. 


APPEAL from a judgment of the High Court of Bombay. 

L. De’Gruyther, K. C. and K. Brown, for the appellant. ¢ 
Sir G. Lowndes, K. C. and E. B. Raikes, for the respondents. 
The following judgment was deliveted by ; 


Lord Dunepin.—In this case the question arises upon what 
is proposed to be done by the Municipality of Bombay in con- 
nection with a projected improvement of a public street. The | 
Municipality propose, in improving a certain street, not only to 
widen it, but to take a certain amount of extra ground cantigu- 
ous to, but beyond, the actual limits of the widened street, with 
the avowed intention of erecting new buildings thereon and 
afterwards re-selling the land with the buildings upgn it. The 
powers of the Municipality with regard to this fhatter are *dealt 
with in. Section 296 of the City of Bonjgbay Municipal Act, 1888, - 
which is as follows :— . ; ° 

‘“(1) The Commissioner may, subject to the ‘provisions of 
sections go, gr and 92—(a) acquire any land required for the - 
purpose of opening, widening, extending or otherwise improving 
any public street or of making any new public street,,and the 
buildings, if any, standing upon®such -land; (b) acquire, in 

a addition to thesaid land and the buildings, if any, standing 
thereupon, all such land, with the buildings, if any, standing 
thereupon, as it shall seem expedient for the corporation to 
acquire outside of the regular line, or $f the intended regulay 
line, of such street; (c) lease, sell, or ptherwise dispose of any 
land or building purchased under clause (6).” 
‘Reference has been made to certain cases, but it is perfectly 
clear that in cases of this sort each must be determined upon 
its own circumstances, and its circumstances consist first and 
‘foremost of the precise terms of the Act in question_and, second- 
ly, ef the thing which is proposed to be done. n-ohe sense no 
other case is an gauthority; but at the same time certain prin- 
ciplts have been very clearly laid down by this Board in the 
case of Trustees for the Improvement of Calcutta v.sChandra@ 
Kanta Ghosh (t). In that case what was proposed to be done* 
ewas similar to what is proposed tobe done in the present ease, 
that is to say, the land was going to be acquired for the pur- 


G) 47d. A. 4s. 
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poses of future sale and, if prices realised their expectancy, part CIVIL, 
of the.expense to which the Municipality had been put would be 


— 


1923 
recouped. Section 42 of the Calcutta Improvement Act, 1911, — .— 
provided: — KHANDERAO 

: š . VITHOBA 
“ Any improvement scheme may provide for— (a) ¢the® acqui- Korg 
sition by the Board of any land, in the area comprised in the ^ v. 

scheme, which will, in their opinion, be affected by the execu- M Tar 
tion of the scheme,” S UNICIPAL 
CORPORATION 
Lorp PARMOOR, in delivering the judgment of their Lordships, or Bombay. 

says this at page 53 :— l Lord 


“It is not immaterial to observe that there was at the date Dunedin. 
“of the passing of the Calcutta Improvement Act no novelty in 
the recoupment principle.” e 
Then he cites Galloway v. London Corporation (1) and conti- 
nues -— 

“ But whether this principle has been sanctioned in the 
Calcutta Improvement *Act must be determined on the language 
used, and the case of Donaldson v. South Shields Corporation 
shows, if authority is necessary, that where an Act authorises 
land to be taken for the actual works only, a local authority, or 
other public body, will be restrained from taking more than is 
actually necessam for such works.” 


Their Lordships have no doubt that that is the correct prin- 
ciple. One, therefore, has to find in the Act something more 
than the mere possibility pé acquiring land for the purposes of 
the i improvemen nt where it is proposed to do what is proposed to ® 
be done in this case. When their Lordships come to this Act ° 
they find that the case is a fortiori of the Calcutta Case. It 
appears to their Lordships that it is clear beyond all doubt, not 
only that*the Municipality may acquire land for the purpose of 
making a street, but that they may acquire, if it seems expe- 
dient, land outside the regular line of such street. If the matter 7 
had ended there, it might have been said that the land outside 
the street was only meant to form an appendage to such street; 
bpt then comes dlause (c) which says: that they may " lease, 
sell, or otherwise dispose of any land or building purchased | 
‘under clause (b)? This seems to their Lordships to point to ° 
recoupment with almost the greatest certainty that could be 
expressed in words. The powers no doubt are drastic, but they 
are not altogether untrammelled, because when Section 91, 
which is one*of ethe sections to which Section 296 is subject, is 
looked at, itis found that if the Commissioner is unable” to A 
acqwire any property by agreement, Governnfent may in tlseir — 
ciscretion.upon the application of the Commissioner made with 
the approval of the Statiding Committee order preceedings to 
be taken for compulsory acqatirement; so that in the discretion- j 

ary power of the Government would always be found a certain ° 
i °° (a) [1866] L R r H. La 34 - 
e 


-. 
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(StA limitation ower and above the limitation which their Lordships 
1933 think necessarily follows from the fact that what is done must 


—y be done in the course of widening the street, for it appears to 
Kuanvirao their Lordships that the Municipality certainly could not take 
ven land Which was not in contiguity. Their Lordships think that 
v. © this result would follow notwithstanding any of the somewhat 


THE more vague words which are used in the earlier sections of 
MUNICIPAL , 


Corrorarion the Act. 





or BOMBAY. In these circumstances their Lordships will humbly advise- 
Lord ‘His Majesty that this appeal should be dismissed with costs. 
Dunedin. Hughes and Sous.—Solicitors for the appellant. 
Sandersons and Dignains.—Solicitors for the respondefits. 
G Appeal dismissed. 
? e 
‘i e 
ar RAM SINGH (Appellant) 
— . UCrsus : 
1923 RAM CHAND (Respondent). 
October, 30. Partnership at wili—Dissolution—Partner S, lille to as a matter 
e - of legal right—Suit for relief—When cannot be dismissed— 
Goce Guilty of gross misconduct in business. . 
Lord In a partnership at will a pat tner is,as a matter of legal right, 
ere entitled to dissolution and his sttt for that relief cannot be 
Chee x dismissed even though he may have Been guilty of gross 
BW. AMEER misconduct in the business of the partnership and may have 
ALI, Sir destroyed the old account books, prepared a false balance-sheet, 
ae and made false entries in the account books. 


APPEAL froma judgment the High Court of Lahore. 
~ „P. Dube and Bishan Narain, for the appellant. 
e. L. DeGruyther, K. C. and J. M. Parikh, for the respondent. 
The following judgment was delivered by 2 


Lorp Dungpin.—This case is of* the simplest nature. eA 

e gentleman who has a, partnership at will bgings a suit fora 

* declaration of dissolution. ‘The learned Judge of the District 

Court before whom the case dependstinds and it is declared 

“that this partnership shall be deemed to have begn dissolved on 

rith February, 1911, the date of the notice ofẹțhe plaintiff to 

the defendant,” and then he makes a declafation in „ordinary 

. forin as to oe being taken, but he puts in one pattiqular 
: fiflding, No. 3 

“An account of all dealings and transactions betrteen plaing- 

f e iff and defendant from December, 1397, with the instructions 

` e | that the debit of Rs. 7,559 against defendant and crédit of 


si Rs. 3,133 ig plaintiffs favour are forgeries and are to be struck, 


2 : i PaA; No. 39 of 1923. E 
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off, and all entries relating to interest payabld tp either party 
are wrong.” : 

Both parties appealed against that finding. On appeal, so 
far as the finding of fraud is concerned, the High Court are 
entirely in accordance with the learned Judge, and they gay in 
their judgment :— 

‘* From the evidence on the record it is therefore clear that 
the plaintiff has been guilty of gross misconduct, Ile has 
destroyed the old account books, has falsely prepared a balance 
sheet, Exhibit P, W. 1, has made false entries in the books and 
has tried to deprive the firm of a valuable asset.” 

Ifethey had stayed there all would have been well, but they 
go on to say this :— 

‘Waving done all this he has had the audacity of coming 
into Court with a prayer for an equitable relief.” 

But jt is not an equitable relief, for which he is asking. 
When it is a partnership atewill a partner is entitled to dissolu- 
tion ; it is a legal right, under the Code and under the contract. 
Then the learned Judges quote a passage from “Lindley on 
Partnership ” which deals with the circumstances in which a 
Court may order a dissolution of partnership during the term, 
which, of course, has-‘hothing to do with this case. 


The appéllantehere has been forced to admit that he cannot 
ask for any alteration of paragraph 3 which has been read, and 
the respondent cannot support the judgment of the igh Court, 
which says th&t there is to be no relief given ; but on the ques- 
tion of relief he practically says : “ There is no room for an 
account here at all, because we have already seen that this 
gentleman das falsified all the account books, and there is nothing 
to account upon.” That is really trying to make this Board do 
what the Commissioner ought to do when the accounts are being 
taken. 

In the circumstances it is quite clear that the appeal must 
be “allowed with c@sts, and the decrce of the District Court 
restored. With regard to the costs of the appeal to the High 
Court which were* ordered “to ‘be paid by the present appellant, 
their Lordships think that having regard to what took place 
there, neither party shoufd have any costs, and any costs, paid 
under the Higl Court’s order must be repaid. The future cdsts, 
which will be smcurged on the further proceedings in the District 
Court, will of course be in the discretion of that Court. Thefr 





Lordships will humbly advise His Majesty accogdingly. ° 
° : ‘Appeal allowed. 
* Ranken Ford & Chester.—Solicitors for the appellant. e 
T, L. Wilson & Co—Solititors for the respondent, 
e @ e 
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° 16 : PRIVY COUNCIL [A. L. J. Re 
. » À ; m , 
crn, * OBALA KONDAMA NAICKER AYYAN 
iga AND ANOTHER (Appellants) 
mee t i versus 
Nov., 13. KANDASAMY GOUNDAR (Respondent) .* 


Lorn Hindu Law—Danughter—Hieress of her fathers estate—Inierest 
gee restricted—Alienation for legal necessity—Alienee—Burden of 
Panuisoer, è proof on—Reversioner—Absence of necesstiiy not pleaded by. 


Siz JOHN A Hindu daughter under the Mitakshara as heiress of her 
ay Gen father takes a restricted interest similar to that of a Hindu 
‘Aut, Siz widow in her father’s estate. She can -dispose of the inherit- 
LAWRENCE ° ance for legal necessity but it lies on the alienee to prove the 
J:NKINS. existence of this necessity even ghough the absence of this 


necessity be not pleaded by the reversioner. Shil Sunder 

Lal v. Achhaban Kuar, 25 I. A., 183, 21 All, 713, referred to. 

‘The plaintiffs sued as reversiongr under their material grand- 

father to set aside a compromise entered into by their mother 

with a collateral of their maternal grandfather. ‘The compro- 

. . mise was based on the supposition that it was a debatable 

question as to whether,there had been a ‘separation between 

the plaintiffs’ maternal grandfather and that collateral. On the 

facts it was found that the two branches of the family were 

separate and the collateral knew of the separation buteit was 

also found that there was no evidence that the plaintiffs’ mother 

had any knowledge that there wgs no truth in the claim put 

e i forward~by the collateral and that she in reeigg to the com- 

a promise was not acting bona fide in the ligbt of the circums- 

tances then brought to her notice. At the same time she was a 

pardanashin lady, the mother of infant sons, and had no one 

except that collateral to advise and influence here ‘Fhe col- 

lateral entered into possession of the éstate awarded to him 

under the compromise and subsequently granted a mortgage, 

Held, reversing the decision of the High Court, that the plaint- 

iffs were not bound by the compromise or by the mortgage 

even though it proceeded on the assumption of an acknowledg- 
ment of an existing title as it had bgen imProperly induced, i 


. APPEAL from a judgment of the High Coprt of Madras, 
L. De’Gruyther, K. C., and K. Brown, for the appellants. 


W. Finlay, K..C. and K. V. L. Nerasimham, for the res- 


pondent.. i . . 
The ‘following judgment was delivered by, = 
e Sir '” SIR LAWRENCE JENKINS.—T'his is an appeal from a decree of 


Ep enee the High Court $f Judicature at Madras, dated the 2nd May, 
mene ioro, ‘which varied a decree of the Subordinate, Judge of 
Magura, dated the 23rd December, 1916. The plaintiffs are tlte 


a = reversionary heirs of their matermal grandfather Mayilehami, 
ry e 


who died in May, 1901, and was suceeeded by his daughter, — 


f * P, C. A, Ng 2 of 1922, °. 
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Aparanji Amman, the mother®of the plaintiffs. The defendants cvn. 
are (among others) Aparanji Amman, Kumaravigaya, the son 1923 
of the late Mandalathipathy, Sennamman Avergal, and Kanda-- ae 

y BALA 
samy Goundar. KonpaMa | 


The purpose of the suit is to establish the plaintiffs’ title as NaicKrR 
reversioners. AYYAN 


V. 
To explain this title it will be convenient to set out the KAaxnasamy 





following pedigree :— $ GOUNDAR: 
VIJAYA VAIYAPURI. Sir 
Lawrence 
Jenkins. 
p<. | l 
Son Son s 
| | 
Son $ Mayilchami, 
died May, 1901, 
i i | 
= E 
Mandalathipathy Son died 1890 Aparanji 
| == Sennamman bd 
Kumaravigaya. The Plaintiffs (sons). 


On Mayilchami’s death Sennamman commenced proceedings 
under the Criminal Procedure Code for possession of the estate 
of her*fathef-in-law. Her application substantially failed. She 
then instituted a suit on, the 14th February, 1902, against 
Aparanji and Mandalathifathy seeking to establish a will alleged e 
by her to hav@ beerf executed by Mayilchami and praying that o 
possession should be given to her of one-third share of the 
property left by him. 


Both defendants t that suit fi filed written statements and the 
litigation closed with a compromise in 1903. 


It provided that to kulies of the property therein described é 
and a house should be delivered by the defendants to Sennam- 
man. To this extentwit was within the scope of the suit, and 
ulfimately a decree was passed in accordance with this stipula- 
tion. . e° 
But the compromise also purported to define the rights of 
the defendants to that suit as between themselves. By clause 8 
it provided that the properties described in the plaint (other 
than what was, given to Sennamman) should be divided into 
moieties and fat @ach of those defendants should take onc. @n 
the 23rd February, 1907, a partition deed was executed jn r 
accofdance with the terms of the compromi®%. On the 2nd 
July, 1914% Mandalathipathy executed a mortgage on property 


tåken by him under the compromise to secure Rs. 10,000 *ad- : 
vanced to him by the respofident Kandasamy Goundar, and on e 2 
the 7th January, 1915, a decree for Rs. 17,257 was passed on = te 

‘jt in the mortgagee’s favour, . ; es 
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AYYAN 
v. 
KANDASAMY 
GOUNDAR. 
Sir 
Lawrence 
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The plaintiffs, as reversioners under their mateinal grand- 
father, have instituted this suit on the 2nd March, 1915, seeking 
to establish the invalidity as against them of the respective titles 
claimed by, Kumaravigaya, the son of Mandalathipathy, deceased, 
and by the mortgagee. 


It has been held by the High Court, and their Lordships 
adopt the finding, that Mayilchami and Mandalathipathy were 


- separate and not joint, and there can be no doubt that this was 


khown to Mandalathipathy at the time of the compromise. 


But the compromise was based on the supposition that there 
was a question as to whether there had been a separation*bet- 


*ween the two lines of the family. 


The High Court has further foundethat there is no evidence 
that Aparanji, with full knowledge that there was no truth in 
the claim put forward by Mandalathipathy, agreed to the com- 
promise from ulterior motives and tMat there is not sufficient 
evidence to show that in assenting to the terms of the compromise 
she was not acting bond fide in the light of the circumstances 
then brought to her notice. Their Lordships do not dissent from 
this appreciation of the evidence. Aparapji at the time of the 
compromise stood in need of especial protection. She was a 
purdanashin lady recently widowed, the mother of*infané sons, 
and, so far as the evidence discloses, without any adult male 
relation except Mandalathipathy to advise her. ° 


But it was under his advice and influente thé she acted in 
the litigation with Sennamman and in the compromise by which 
Mandalathipathy took to the detriment of herself and her infant 
oe the benefits to which, as he’ well knew, he had.no honest 
claim. 


*In these circumstances the High Court rightly came to the 
conclusion that as against defendant No. 2, Mandalathipathy’s 
son and heir, the plaintiffs established the invalidity of the com- 
promise after their mother’s death. #rom®this part of théir 
adjudication no appeal has been preferred, and the only contést 
now is with the mortgagee in Whose favouf the “High Court’ 
decided. 


The groundof this decision is that the moitgagee isa bond 
fide transferee for value, and so stands in a better? position than 
his transferor, whose title was held to be bad. 


e The High Gourt appears to have thought that justification 
for this view wa$ to be found in the provisions of the Trust 
Act. In their Lordships’ opinion this was erroneo : the Att 
has®no direct relevance to the circumstances of this case, and it 
was properly realized in the argument, here that if the High 
Court’s tonclesion can be supported, it must be on other, 


*prounds,, . e 
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It has thus been çontended that the High Courts acted with- 
out jurisdiction in remanding the case as it did, and ihat the 
true view of the facts is that taken by the first trial Judge. But 
though the High Court’s procedure may invite criticism, this is 
of no importance in view of that Court’s ultimate ftndihgs of 
fact which, as already indicated, their Lordships accept. 

They, therefore, do not think it slecessary to discuss further 
the propriety of the remand. 

- It is then contended that the plea of purchaser for valite 
without notice assists the respondent. 

But an initial difficulty in applying this doctrine is that on 
the face of the title the mortgagee had notice that his mortgagor® 
took from one who only had a limited and conditional power of 
disposal. And so the enquiry comes back to this : what was 
the daughter’s interest and power, bearing in mind that the case 
comes from the Madras Presidency ? It is now settled beyond 
dispute that a daughter as heiress of her father takes a restricted 
interest similar to that taken by a widow with a similar power 
of disposal. ‘This power is conditional ; she can dispose of the 
inheritance for legal necessity, but it lies on the alienee to prove 
the existence of this necessity, and this is so even though the 
absence of necessity bė not pleaded by the reversioner. Thus it 
was laid down in Sham Sunder Lal v. Achhan Kunwar (1): 
“In a suit like the presegts on a bond made by a person with 
restricted power of alienatio 1, the defendants are -not required 
to plead the absence of legal necessity for the borrowing Itis 
for the plaintiffs to allege and prove the circumstances which 
alone will give validity to the mortgage.” And later it was said 
the “touchstone of thie authority is necessity.” It may be con- 
ceded that even though there may not be legal necessity in fact, 
the alienee would be equally protected if he honestly did all that 
was reasonable to satisfy himself that the required necessity 
existed. 4 


; But here there fs no proof either of necessity or of enquiry 
validating the compromise. . 

The inheritance therefore was not transferred so as to bind 
the reversioners. On the contrary, the reversioners on the 
mother’s death can treat it as a nullity without- the intervention 
of any Coury Bijoy Gopal Mukerji v. Kishore Mahishs 
Debi (2). 

Nor in their Lordships’ opinion does it Zlter the positien 
that “the dealing with Mandalathipathy purported to be a com- 
promise aml an acknowledgment of an existing title.. Even so, 
it was improperly induced ang equally vitiated. 

(1) & R,25 1 A, 191. 


“KANDASAMY 


: *{2) L R, 341. A, 87. Š 
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civ, ` As against the reversioners in this case, it was not within 
1923 the power of Mandalathipathy to transfer a larger legal title 


——e than he himself had, nor have the reversioners by any act or 
Osara omission debarred themselves from insisting on this contention. 
Narckgg lt is true that the reversion is still an expectancy, but an 
AyYAN expectant reversioner's right to sue for a declaration has statutory 
Kanoasamy recognition, and for the purpose in hand it is legitimate to 
Gounnar consider what their position, would be on their mother’s death 
—-e ig their lifetime. They would in that event have the immediate 
Do title without the intervention of any Court, and there would in 
Jenkins. their Lordships’ view be no principle of justice, equity or good 
conscience that would empower the Court to deprive them of 

*that legal title or to impose any restriction in derogation of it. 


Their Lordships therefore are unable to agree with the High 

Court’s decision in the mortgagee’s favour, and they wifl accord- 

ingly humbly advise His Majesty that the appeal be allowed, 

and that the decree of the High Court be varied so far as it 
dismissed the appeal as against the 4th defendant and ordered 

° that the plaintiff should pay to the 4th defendant Rs. 621-2-6 
for his costs, by directing in lieu thereof (a) that it be declared 

that the mortgage of the 2nd July, 1910, and the decree thereon 

are inoperative against the plaintiffs beyorfd their mother’s life- 

time, and (b) that the 4th defendant pay to the plaintiffg their 

costs in the lower Courts so far as attributable to his claim against 

' them, the amount of such costs t@ be assessed by, the High 








e * ae . 
om Court. The 4th defendant must pay to the plaintgffs their costs 
of this appeal. 
Appeal allowed. 
Douglas Grant.—Solicitors for the appellants. . 
E, Dalgado.—Solicitor for the fespondent. 
š +. 
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Note 20; SHEO BARAN SINGH.* ! 


Warsm, J. Railways zich, section 10r—Omilling lo see *that the points are 
Myss, J. o sct right—Nagliyent omission endangering human safety—Duty 
* of station malter, . 
-Onitting to set the points, which would prevent 3 train, after 
- ° one has given the signal that the line is clear, from running into 
° another train, is an act which Sndangers the safety of the per- 
ot sons on cher of the two trains. 


. @ * Cr, A, No, 806 of 1923. e 
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The duty of a person in,control at a railway’ ştation is first 
to give the fundđmental orders regulating the arrival of a train, 
and, secondly, but not less, to see that they are atcurately 
carried out. 

Where such an order was given to set the points to the loop 
but the slides showed main, the failure to act upon a defect in 
the working of the machinery was an act of grave negligence. 

. CRIMINAL APPEAL by the Local Government, from an order 
of Mirza Mumtaz Husain, Magistrate first class of Mainpuri. 


-R. Malcomson (Government Advocate), for the Crown. 
G. W. Dillon, for the accused. 
The judgment of the Court was delivered by 


e 
Warsa, J.—We are of opinion that this appeal must suc- 
ceed. With great respect to the Magistrate, it is hardly worth 
while to follow him in his discussion of the law. His findings 
of face are these:—Sheo Baran Singh was negligent from the 
very beginning. He did not check signals and points on com- 
ing to duty. He did not keep a diary (though it may be 
observed that hardly attributed to the accident) and did not 
check the setting of the points. The Magistrate comes to the 
conclusion that these omissions did not in themselves endanger 
the safety pf any person. We should have thought that omit- 
ting. to set the points, which would prevent a train, after you 
had given the signal that the line was clear, from running into 
another *train, was an act which endangered the safety of the 
persons on either Of the two trains. 


We do not propose, because it is well known to both parties 
in this case, to venture upon a discussion of the mechanical 
arrangefnents of the signalg and points. They are devised to 
prevent accidents, but nothing can prevent accidents, and ma- 


chinery, like men, is fallible. But the importance of the ifter™ 


locking machinery is this. It is so arranged upon a kind of 
duplicate check and4balance system that the singnal cannot be 
Jowered for the through main line if the points are set to loop. 


But if the points are sef to loop and the signals come down, . 


the station master is at once’ warned that something is wrong 
with the machinery. , His course is quite simple. He can 
supplement the defective machinery by human agency, put all the 
signals, stop’the train and examine the points. A mechanical 
process wlffch ñas got out of order must be stopped. „The 
station master cannot see the points from the place at which he 
werks the levers which direct the work of the pointsman. *But 
*there is g check hefore his eyes which is worked by the points 


fas the pointsman executes the order, and, so to speak, copfirmis 


by a reply the due execution of the order commuyicated by thg 

lever. To put it ifto plain English, the moment the person in 

charge of the fevers pulls the lever to set the points to loop, Ye 
s . 
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has ready at, his hands the means of knowing whether that 
order has been carried out. If, after he has pulled the points 
lever tò loop, the slide of the points lever shows main, he has 
conclusive evidence either that his order has been disobeyed or 
that the machinery is out of working order. Now the evidence 
on both sides, after the collision which took place on this occa- 
sion, shows that it was in perfect working order. The evidence 
of the witnesses of the state of things before the accident 
indicates a state of things suggesting that the machinery was out 
of order. Unless we are to draw the extravagent inference 
that it requires a collision at this station to put the machinery 
into working order, there must be something wrong somewhere. 
eWe are satisfied that, possibly owing toa change of plan due 
to a light engine whose movements were changed ‘at the last 
moment, Sheo Baran Singh, the Assistant Station Master in 
charge of the levers at the occasion of this accident, either 
neglected to discover that the points slide was not working, or 
omitted to examine it before allowing the main through train 
to enter the danger zone. We are inclined to adopt Mr. Dillon’s 
primary contention. Inthe face of the bewildering contradic- 
tions which this station staff have indulged in the course of 
this case with reference to the conditios of the signals, (if 
ignorance of the signals, which are provided for the safety of 
the public is an offence under this section, they all ought to be 
in jail) it is difficult, if not impossible, Jo come to a satisfactory 
conclusion as to exactly how the signals stogd. Phere is great 
force in Mr. Dillon’s contention that it is almost impossible to 
imagine that a responsible engine driver with experience behind 
him, and all the responsibilities of his own family as well his 
own life and safety, together with the fAgeman ande possibly 
another assistant upon the coal pfate, would approach froma 

long distance on a straight line a home signal while it was at 
danger and deliberately pass it without troubling to see whether 
it was up or down. ‘This is extremely dgfficult to believe, and 
the difficulty becomes ten times greater if We are asked to bg- 
lieve that, not only the home signal was at danger in full view 
eof the man on the engine, but that both the buter, the warner 
and the distant signal were also at danger and had been passed 
by him. ‘The probability, therefore, i$ that the signals were 
down. Whether all were down or some were dowa, it is almost 
impossible to discover. ‘The Sub-Inspector, who arrived shortly 
aftérwards, says that the outer and warner signals were down, 
butethe home sigg! was up. Three of the employees at ethe 
station agree with this. The Station Master at Shikohabad, whe 
went on an“engine and who was the first to arrive, suggests 
that fhey were all down, because the through key was out of the 
*frame and in the possession of the StationeMaster. The driver 
of the st&tionafy train says they were all down, and the other 
e . 

e 


e 
ees e 


. P e 


VOL. XXI] HIGH COURT - ° 23 


‘Assistant Station Master say$ the same thing. The guard of 
the stationary train, on the other hand, who was in close touch 
with Sheo Baran Singh at the time ~of the accident, says that 
the home signal was up. But there is not the slightest doubt 
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that the points at the loop were set for the loop and* that they saxo neo 


had been set for many minutes before the arrival of the train 
which caused the collision. The Station Master had ample 
interval of time to enable him to take stock of the position. To 
do that is his unchangeable hourly duty. It is the A. B. L. 
of his office. There is a rule.which requires him to ‘check the 
setting of the loop line, which the Government Advocate has 
reaf to us. But it does not require a rule. Many people would 
do their duty much better if they used their heads more anf 
printed y ules less. The duty of a person in control at a railway 
station is first to give the fundamental orders regulating the - 
arrival of a train, and secondly, but not less, to see that ihey 
e . . 

are accttrately carried out?and, when this man.gave, as he must 
have given the order to set the points to the loop, it was his 
duty to see that the slide indicated loop. The longer the inter- 
val which elapsed, the greater his neglect. If it indicated main, 

he knew perfectly well that his order had not been carried out 
or that the machinefy was defective. The Government Advocate 
has peinted’out that the disc which is provided for the purpose 
would also have shown loop. The defence suggested that the 
train stagding in the looptovered the disc. All that he had to 
do, if his slide wasnot working correctly, was, as the Government 
Advocate had pointed out, to walk down the platform and look 
at the disc or to go across through the train and look at the 
disc at the other side, and if he still remained in doubt, to walk 
down to"the pointsrfan andascertain for certain. These latter 
considerations are really superfluous. We are satisfied, as far. 
as it is possible to be in a case of this kind, that the slide ‘was 
working in connectio® with the points perfectly. That view is 
horne out by a gtatefment which does not seem—even if the 
witnesses Putto Singh and others have embellished their evidence 


in order to protect themselyes—to have been a statement in-s" 


vented for the purpose of this case. It is in the evidence of 
Putto Singh towards the end of his examination-in-chief in the 
course of a natural story, and it does not appear to have been 
dragged in into an imaginative account for the purpose of 
making a point Which was not very clearly made by the pro- 
secution or appreciated by the Magistrate. Sorgething or another, 
possibly, as Mr. Dillon says, the hullabaloo, induced the Assistant 
Station Mflaster to. come opt. The witness says that he raised 
‘the outer and warner signals. As they were fountl down, and 
everybody says that they ‘were down after theeaccident, the 
probability is that He tried to raise them, butéf theemachinery 


` was WOKE properly, he. could not do so. But he tried te 
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criminal reverse the points lever, which wê understand to mean set back 
TF the points to free the loop from the through main. He could 
——@ not do so because it was locked. He went inside to get the 
Emperor key, and, meanwhile, the collision took place. But the point is, 
Suro Baran What Was*it which induced him to go straight to the levers to 

Sincn. reverse the points on coming out after hearing the hullabaloo 

Walsh. J if he had not some indication that the points were set to loop? 

asm, “+ That he appreciated to the full, at the moment of the accident, 

e that this was the fatal piece of evidence which might be used 
against him is quite clear from one of the witnesses he calledin ° 
his own defence. ‘The guard in charge of 102, the stationary 
train, had reached the platform some few minutes befor the 
“accident and he says that Sheo Baran Singh showed him (it 
must mean after the accident) that the train key was with him 
and the slides were showing main. ‘There the defence let the 
matter rest. If the slides showed main when admittedly the 
lever had been worked for the purpose of setting Idop, the 
failure to act upon a defect in the working of the machinery 

° was itself an act of grave neglect. The human intellect does 
not think things out in detail when doing daily work, but as 
illustrating the importance of the performance of that duty, one 
may suppose that a man is taken with a fit and falls in a dead 
faint when in charge of a position like this and 2nothes man 
comes to take his place. The slides are showing main. The 
man who has fainted knows that tly ought to show,loop and - 
the points ʻare set to loop. Who is going to tellethe new manr—_ 
P who arrives upon the scene that the machinery is not working 

i and that main represents loop. 


Finally, the defence has made an effort to throw the blame 

partly on tc the pointsman, and partly on to the man Ghariba 

«Who is supposed to have worked the signals. We have dealt 

e with the question of the failure of the side If he failed 


ra 


in his duty, it would be indicated on tlfe slide. In substance, 
the accused never attempted seriously to deny that he was 
responsible for having the points set ‘and the signals loweretl. 
*eHe was asked by the Magistrate whether he dad satisfied him- 
self on both points andhe said yes. Jaswant Singh, the other 
Assistant Station Master, says that Ghariba was working the 
lever frame, but that the directions were being given by Sheo 
Baran Singh. ‘The guard, again desiring to agsist the Assistant 
Station Master, says that the Assistant Station Master was four 
~ miputes`on the platform before the accident and that the signal- 
ntan was workin the lever. He says that Sheo Baran Singh 
was near him. It was obviously hiseduty, and it wàs a paltry œ 

. position to take up, to shift his responsibility upon a man under 
i ehim anda man medically unfit for his duty. It is not our 

. business to describe exactly the sequence of events and to. 
+  llustrate how this accident could shave happened; so long as we 

f a e e . 
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are Satisfied that it did happen, and that it fight have heen 
prevented by the exercise of due precautions on the part of 
Sheo Baran Singh in having the loop line points set*back to 
main. Mr, Dillon is quite right in saying that probably the 
signals could not have been lowered while the points were set 
to loop. Itis just possible that by some break in the machinery 
the check did not work. We have dealt with that point, and if 
it did not work, the Station Master was well able to ascertain 
the fact. But we are not so satisfied, and no evidence was 
called to prove, that if the outer signal had first been loweretl 
at the time when the line clear was given, that the loop could 
not be subsequently operated. It is equally speculative but it is 
not improbable that after the “line clear” had been given somee 
half an hour before the accident, the change of plan by which 
the lighé engine was sent® on to the siding—and this at any rate 
was quite recent—may have led to the points being set to loop 
and fos the operation to have been successfully performed with- 
out altering the signals. It is a case involving danger to the 
- public, and not merely to the public but what is even more 
important, to the men themselves working on the railway, who 
are entitled to look to their colleagues for the care which they 
themselves exercise, 60 that they may go about their daily duties 
with a sensg of security. One is conscious of the failure in the 
perfdfmance of *one’s own duty and every body is liable to 
make mistakes, but in all gpuntries special legislation on railway 
systems Has always made offences of this kind punishable with 
what may s@em Severity, and those who undertake duties of 
this kind must be made constantly aware of the heavy penalties 
visited upon serious neglect. This man has lost his post and 
no doubt the condyct of his defence has been a burden to him, 
but we cannot, under the cifcurnstances, do less than to sentence 
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him to one year’s simple imprisonment with the alternative thate- 


he may reduce it to ay months by a payment of a fine of Rs. 250 
and each month exempt the last of this may he reduced by a 
payment of Rs. qo. Phe last will have to be Rs. 50. Any 
Mfficulty in carrying out this order should be communicated to 
this Court. ° tà 
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CIVIL e ~ A. C, MUKERJI (Defendant) 
1923 VEFSUS 


Nov, 28. THE MUNICIPAL BOARD, BENARES (Plaintiff).* 


Means, C. j. Negligence—Alaster and servant—Secretary 10 Municipal Board 
Prccort, J. not exercising proper supervision—Misappropriation by subordi- 
nales—Liability of Secretary— Limitation Aci, Arts. 2 and 90— 
° Suit governed by Art, 90—U. P. Municipalities Act, section 326 

— IV hether notice of suit necessary. 


The defendant-appcllant was the Secretary and subsequently 

° the Executive Officer of the plaintiff, Municipal Board, The 

defendant’s duty was to exercise supervision over the mainten- 

ance of a proper cash book and ®ver the receipts and proper 

deposits of all taxes and intome of the Board. During a long 

course of years the head clerk of the Board misappropriated 

large sums of money remitted to tht Board in payment of visi- 

tors’ tax by the Bengal North Western Railway, The payments 

were made by the Railway usually by the transmission of Govern- 

ment currency notes under registered postal covers which were 

sometimes received by the appellant and sometimes by the head 

clerk himself. No care was, however, tahen by the appellant to 

see that the amounts had really been entered in the cash book 

and deposited in the Municipal Treasury nor did heise to 

check the daily totalling of the cash book. Held, that he was, 

under the circumstances, guilty of Such negligence én the dis- 

charge of his duties as rendered him liable in damages to the 

Municipal Board for such sums as had been remitted to the 

Municipal Board of which he had personal notice. Where 

it can be shown that a loss sustained by the principal is direct- 

ly traceable to disregard on the part of tke agent of *directions 

issued to him regarding the conduct of business even though 

~ « such disregard. may have been due to nothing worse than 

e negligence or over-confidence in the hbpnesty of others, such 
misconduct on the part of the agent feos actionable. 

Held, further, that the suit was gdverned by Art. go of the 

Limitation Act and was within time. 7 


° Quaere: Whether notice ôf suit was necessary under sec- 
tion 326 of the U. P. Municipalities Act. ‘The appellant could 
not raise the plea of want of notice ¢s he had waived it. 


_First APPEAL from the decree of A. G. P. PuLLAN EsQ., 
District Judge.of Benares. . > 
~ 2 E. O’Connpr and Peary Lal Banerjee, for the appellant. 
+ Kailas Nath Katju, for the respondents. 2 
The judgment of the Court was delivered by è ` 


. Piccorr, J.— The suit hi : . 
Piggott, de re e suit out of which this appeal arises was 
a o} instituted by the Municipal Board of *Benares against five 
- * F. A, Nọ. 5g of 1923. *e 
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defendants, the sons of one*%Jogesh Chander Banerji, deceased, 
a man who had been for many years in the service of the said 
Municipal Board as Head Accountant. The plaint was signed 
and verified by Rai Bahadur A. C. Mukerji as Executive Officer 
of the Board. In the written statement filed by the defchdants 
certain pleas were taken which involved the suggestion that, if 
any liability did attach to the late Jogesh Chander Banerji, that 
liability was at least shared by certain superior officials in the 
employment of the Municipal Board, and more particularly hy 
its Executive Officer. Upon this A. C. Mukerji addressed to the 
Chairman of the Municipal Board a letter, dated August 27, 1922, 
whith is to be found at page 199 of our record. He referred 
to the allegations made in the written statement of the defend-* 
ants as allegations against himself, and asked the Board to 
place him in such a position that “I may appear before the 
, court to answer any charge that may be levelled against me.” 
The Municipal Board thereupon relicved A. C. Mukerji of his 
duties as xecutive Officer, appointing one Hari Prasad Paladhi 
in his place, and through this gentleman as officiating Ixecutive 
Officer they filed an amended plaint, in which A. C. Mukerji 
was impleaded as defendant No. 6, and allegations were made 
putting forward a ‘cause of action against him along with the 
defendants 6rigigally impleaded. 


The suit was institutgd in the Court of the Subordinate 
Judge of*Benares, but the District Judge took it on to his own 
file and tried it otit himself. He has decreed the Board’s claim 
for a large sum of money jointly and severally against all the 
defendants. The appeal is by Rai Bahadur A. C. Mukerji only, 
and it may be conyenient hereafter to refer to him simply as 
“the appellant.” s 

In view of this fact, and taking into consideration the pleads 
ings raised by the Syemorandum of appeal, we are entitled to 
treat certain facts fund by the trial court as no longer in 
controversy. ` l 


The claim is gn account of money belonging to the plaintiff, 


Board embezzled during the period commencing with the 14th 
- of October, 1911 and ending on the 17th of December, 1919. 
These defalcations were committed by the late Jogesh Chander 
Banerji, whom we may conveniently refer to hereafter by the 
name of Jogesh Sabu, ordinarily applied to him by the wit- 
nesses. The said Jogesh Babu went on leaye about the date 
of *the last defalcation, and he died on Jamuary 12th, 192p. 
The embé@zzlements alleged against him in this suit reached a 
‘a total of Rs. 65,065-13-7. They were all taken froma single 
item*of Municipal revenue; And it will be convenient to explain, 
at once the nature Of this item of revenue ang the,manner in 
which the defalcations were committed. z 
: : . : st 
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CIVIL The City Of Benares is visited by, pilgrims in large numbers 
1923 from aM parts of India. ‘This influx of visitors naturally entails 
——* onthe Municipal Board of Benares a good deal of expenditure 
owns in varjous directions. It was, therefore, considered just that the 
y Board should be permitted to raise a substantial portion of its 
THE income by means of a visitors’ tax. This was first imposed in 


ME eA the year 1909. It was realised by means of a small charge 
Benares, “Stiperadded by the Railway Companies concerned to the price 
7° of every ticket issued to their stations at Benares. There are 
Piggott, J. to Railway administrations concerned, namely, the Oudh and 
Rohilkhand Railway with its head office at Lucknow, and_ the 
"Bengal and North-Western Railway with its head office at 
Gorakhpur. It was incumbent on the Railway administrations 
to keep proper accounts of the money collected by thgm as an 
extra charge on tickets issued to Benares and to remit that 
money from time to time to the credit of the Municipal Board. . 

The two Railway Companies necéssarily adopted different 
methods for remitting money. There are branches of what is 
° now the Imperial Bank of India, and used to be Bank of Bengal, 
both at Lucknow and at Benares. The Oudh and Rohilkhand 
Railway, therefore, was in a position to make its remittances 
by cheque, and did so. The Bengal and North-Western Railway 
made the requisite payments either by hand or throùgh thespost. 
When convenient, a servant of the Railway, described as Rail- 
way pay clerk, attended in person at fhe Office of the Municipal 
Board and paid in the money under the prescmtbed form of 
tender and subject to all the procedure which would govern a 
o i payment made to the Board by any private individual. The 
procedure adopted when money was sent through the post needs 
to be explained in detail. If, for distance, a sum of Rs. 744- 
i 12-8 had to be remitted, the bulk of the money, that is to’ say, - 
° “Rs? 740° would be sent in’ the shape foie a currency 





notes by registered letter, the small balancf of Rs. 4-12-8 being 

‘remitted by money order. It would seem ghat the currensy 

notes were sometimes sent entire by regfstered post, insured, and 

*. sometimes the first halves of the notes were gent by registered 

letter, the second halves following after receipt of the first 

had been acknowledged. With regard to the currency notes 

thus received through the post the proper form of procedure was 

for a Municipal clerk, usually the Head Accountant, tło draw up in 

duplicate a form of tender such as would hav been used tf the 

~ payment had beea made by a private individual in person. These 

ferms of tender®are known as chalans, and one of the clafans 

drawn up in connection with each payment would remgin in the 

£ Mumicipal Office for record, while the other, having been signed 

. r eby an officialeempowered to sign rectipts on behalf of the Board, 

: e? would beeretusned to the Railway admunistrgtion and would 

serve as a formal receipt far payment made.* Every chalan 
S . s 
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was required to have endorsed upon it a serial humber, to be 
reproduced in the daily cash book maintained at the Board’s 
office, which would serve as a means for identifying the par- 
ticular payment and checking the entry in the cash book by 
comparison with the file of chalans. There was also maintained 
a register in which the chalans were entered by their numbers, 
presumably with particulars sufficient to identify them. The 
defalcations committed by Jogesh Babu were practically confined 
to the misappropriation of money remitted by the Bengal and 
North-Western Railway through the post in the manner above 
described. There was one defalcation in connection with a cheque 
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received from the Oudh and Rohilkhand Railway, to which we, 


shall refer again later. There was no embezzlement of any 
money tgndered in person at the Board’s Office by a Railway 
pay clerk from the Bengal and North-Western Railway. The 
above gemark may appear to need some qualification with re- 
ference to a sum of one. dhna, which appears in the schedule 
appended to the record as having been embezzled out of a 
remittance of over Rs. 1,100-made by a Railway pay clerk on 
the 25th of July, 1912: but as a matter of fact there is no claim 
‘in respect of this item of one anna, and what probably happened 
was nothing more than a slight clerical error inthe accounts. 
With eegard’to the embezzlements of money sent through the 
post office, we propose to examine these presently in considerable 
detail ; but we may explth at once that the modus operandi 
was, broadly speaking, simplicity itself. Having got the currency 
notes, and asa general rule the small sum remitted by money 
order as well, into his hands, Jogesh Babu prepared chalans in 
the usual form, but assigned to the said chalans wholly fictitious 
numbers, and never tecorded-them in the register of chalans at 


all.. He sent a receipt for the money to the Railway Company , 


over his own signature.on the duplicate form of chalan, but 
now and then ona sfcial receipt form sent by the Railway 
Campany itself alogg wth their remittance. He then pocketed 
the money, making no @ntry whatsoever in the daily cash book, 
or in any other Municipal account of its having been received. 
. Fhe Railway filed their receipt and entered the money in their 
accounts as payments duly made and acknowledged. The 
‘auditors who examined the accounts of the Mimicipal Board 
‘were quite helpless against this form of fraud. The chalans 
~ ‘drawn up by Jogesh Babu had been made away with. and. were 
not traceable in any register, and there was %0 hint to be gjs- 
coveted in the daily cash book, or anywhere ee, of such pays 
nfents having ever been made. In so far as the above remarks 
-ate subject to any qualification with regard to particular ites, 
-this will’ be duly noted prestntly; but in generale oiitline the 
aboye X a correct statement of the nature of the frauds per- 
spetrated on the plaintiff Boards . tad 
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We have*now to consider the hature of the claim preferred 
by theeMunicipal Board as against the appellant A. C. Mukerji, 
with whom alone we are now concerned. ‘The case against 
him was preferred in the alternative. In the first place, it was 
alleged tħat the appellant had knowingly participated in the 
frauds committed by Jogesh Babu and had presumably shared 
with him the proceeds of those frauds. In the second place, 
the case against him is that, if he was not a participant in the 
érauds committed by Jogesh Babu and cognizant from the first 
of that gentleman’s operations, then he had so facilitated those 
operations, by negligence in the discharge of his duties and 
disregard of rules laid down for his guidance, as to mak@ him 
civilly liable for the consequences of his own negligence and 
misconduct. The learned District Judge has found that the 
appellant was from the first. cognizant of Jogesh Babu’s proceed- 
ings anda participator in his acts of embezzlement. He has 
tightly remarked that, on this view*of the case, the ‘question 
raised in the alternative as to the appellant’s liability on the 
ground of neligence does not really arise; but he has recorded his 
opinion that, if he had not held the appellant liable on the 
ground of active participation in the fraud, he would certainly 
have found him liable on the ground of hegligence. It seems 
to us that the points for our determination,in appeal qn best 
be stated in the form of three issues. 


(1) Is the trial court right in its'fMnding that the defalcations 
alleged in the plaint were the result of a cottspiraty between the 
appellant A. C. Mukerji and the late Jogesh Chander Banerji, 
and that the appellant was throughout cognizant of and a parti- 
cipant in the embezzlements committed? (2) If thig first issue 
be found in favour of the appellant, then were those embezzle- 
ments the result of such negligence and breach of duty on his 
part as to make him liable to account to,the Municipal Board 
for the money? (3) If this second issuefOe found in the afirma- 
tive, then is the appellant liable for she whole of the money 
proved to have been embezzled or for some part only of the 
same, and if so for what part? . ° e 


The whole case has been argued out before us in a thorough- 
ly competent manner by the learned tounsel engaged on both 
sides, and in dealing with the mass of evidence on the record, 
we have enjoyed onc advantage over the learyed District. Judge. 

ere will be found appended to our record certain schedules, 
ix which the information available from the record itself record- 
ing all remittances made by the two Railway companies on 
acgount af visitors’ tax, and all the cmbezzlements committed 
Ae Ech Babu, are set forth in gletail and classified in various 
ways. Thére is no information in- these schedules which was 
not before tl learned District judge, and we do not suggest 
that gy particular fact sek *forth in the schedules was not 
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present to his mind; but it hasbeen undoubtedly a great advan- 
tage to us to have the history of the case under our eyes jn this 
particular form. We think it quite possible that the learned 
District Judge himself might have modified the conclusions at 
which he arrived, if he had been able to review the entire 
case in the manner in which we have done. ` 


It will perhaps be convenient for us to state at once in con- 
cise form the conclusions we have arsived at on the three issues. 
Our reasons for these conclusions will be sufficiently indicated 
in the comments we propose to make’ on the evidence in the 
course of our view of the same. 


Qh issue No.1 our finding is that it is not proved that the 
appellant A. C. Mukerji was a participant in, or cognizant of any 
one of the acts of embezzlement committed by Jogesh Chander 
Banerji. 

Issue No. 2. The appellant was negligent in the discharge 
of his duties and did contravene rules laid down for his guidance, 
which rules must in our opinion be treated for the purposes of 
this case as instructions given by a principal to an agent. By 
reason of this negligence and breach of duty, the appellant is, 
in our opinion, liableeto account to the plaintiff for a number of 
embezzlementg, in respect of which it can be held with certainty 
that tĦe loss of the plaintiff’s money is traceable to negligence 
or breach of duty on his part. è 


e 

We reserve our precise finding on the third issue as this can 
only be arrived at in the course of a detailed discussion of the 
evidence. We may, however, dispose at once of a question of law 
raised in respect of the second issue. It was of course conceded 
that, in so far asthe action against the appellant was founded upon 
fraud, the suit was well within limitation; but it was contended 
that, if once the question of fraud be found in favour of the 
appellant, then any clalg against him based upon misconduct, 
or „alleged breach qf cu, is doubly barred, both under article 2 
of ¢he Indian Limitation ct, and also by the special. provisions 
of section 326 of the Municipalities Act, No. 2 of 1916. We 
find no force in either contention. This branch of the suit is, 
in our opinion, governed by Article 90 of the Schedule to the 
Indian Limitation Act, and there is no need even to invoke the 
provisions of Section 18 of that Act in order to make the suit 
within time. "We tery much doubt whether the provisions of 
section 326 of the Municipalities Act apply ag all to a suit 
a Municipal Board against one of its own seevants. But, im 
amy case, pny plea as to want of notice was in our opinion 
definitely and conclusively waived by Mr. Mukerji’s’ lettere of 
the 27th August, 1922, already referred to. It has been sought 
in argument to represent that letter as meaning gothing more 
than that the writer desired to be put in the witness box and 
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examined one cath; but this is dutile. When that letter was 
writtey the appellant’s position on the record was virtually that 
of plaintiff. He could have gone into the witness box in that 
capacity, and would indeed have been been obliged to do so at 
some *stage or other of the hearing. We agree with the learned 
District Judge that the only possible interpretation of the appel- 


lant’s letter is to treat it as a request to be impleaded as defend- 
ant in the suit. 


e ‘The first point we have to make is that the visitors’ tax was 
introduced after the appellant’s appointment as Secretary of the 
Municipal Board, that is to say, it was a new thing in his time. 
The arguments addressed to us, as to his having merely foflowed 
a vicious system already in existence at the time when he entered 
upon his duties, can only be accepted with some reservation 
when they are applied to this matter of the visitors’ tax. Not 
only was the tax a new one, but it was of a peculiar character. 
The work of collection was being “done by the two Railway 
Companies, who would necessarily have to maintain proper 
accounts of their own. The income was of such a nature as to 
preclude the possibility of maintaining a demand register, which 
is always a powerful check upon the dishgnesty of subordinate 
officials. One would have expected an officer roe the res- 
ponsible position of Secretary of the Municipal Board ¢o have 
been vigilant in a matter of this sort, and to have set himself, 
not merely to keep a watchful eye Ovér the accounts ms regards 
this source of income, but even to devise, if* poss#ble, additional 
safeguards. The most obvious of these would of course have 
been to ask the Railway Companies to submit quarterly returns, 
showing at least the total sums which they respectively claimed 
to have paid into the Municipal Beard under this head in the 
course of the quarter. To us, who are wise after the event, 
this seems so simple and obvious a precaution that it is difficult 
to understand why it was never suggested cither by the Secre- 
tary himself, or by any chairman, otker member ofethe 
Municipal Board. ‘The responsibility fr the omission must? we 
think, be shared between the appellant and bis employers. We 
mention the matter chiefly as showing how easy it is to be wise 
after the event. It may serve as a warning against pressing too 
far against the appellant any argument based ugon the sugges- 
tion that it appears incredible that he should, havg honestly neg- 
lécted some particular precaution. s 


x Mii lorships further discussed the evidence and,conti- 
nued. . 


« Fromethe sth of January, 1914 we enter upon tlie record sof 
a series Of embezzlements extending right down to the ard 
of Octqber of that year. It isa rec®rd which has caused us 
‘serious diffifulty and misgiving before we cotild arrive at a cof}- 
e e S © 
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clusion favourable to,the appedlant on the issue of fraudulent ciyu, 
conspiracy. It does on the face of it seem most extraogdinary Tar 
that, for a period of 9 full months, the appellant should have 
continued honestly blind to the fact that the daily cash hook, „A ©. 


1923 





signed by him day after day as a correct record of the Muni- MER 
cipal Board’s receipts, contained no mention of any remittance THR 
from the Bengal and North Western Railway on account of ay 


visitors’ tax. It is a little in his favpur that, the first embezzle-  Renagrs. 
ment of this series, perpetrated on the 5th of January, 1914, wag 

e in respect of a registered cover of which delivery was taken by 
Jogesh Babu, and the same consideration applies to the last two 
remiétances of the 30th of July and 31st of August, 1914 respec- 
tively. There were, however, six remittances between January 
and July, in every one of which the registered cover containing 
the curréhcy notes came into the appellant’s own hands. 


_ We have had to consider very seriously, in connection with 
part of the evidence, whetlfer the learned District Judge is not 
right in saying that the degree of negligence involved in the 
appellant's signing the daily cash book throughout these months, ° 
while these embezzlements were going on, is so gross as to be 
scarcely believable. We can certainly understand why the trial 
court has refused to credit the appellant with having honestly 
negleeted his’ duties to such an extent and has preferred to draw 

N er as to say tha inference against his honesty. We may go so 
a 
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ar as to say that the appdMnt could scarcely be said to have 
lid ground of complaint, if an inference unfavourable to his - 
hontsty were founded upon this series of transactions alone. It 
is only upon a careful review of the case as a whole that we 
have declined to draw such an inference ourselves. We feel that 
allowance must be made for the deadening effects of routine and 
and for the confidence which an official gradually and inevitably „ 
acquires in a subordinate who has for years been working with 
apparent honesty undeg his own immediate orders. We must 
lay stress once mow in ghis connection on the comments already 
made upon previous details in the evidence which have satisfied 
us that Jogesh Rabu was- taking precautions against possible e” 
detection by the appellant. There ave some indications, slight 
no doubt, but in our opinion not without significance, that even 
during these months of the year 1914 Jogesh Babu was not free 
' from anxiety ‘on this head. On the 11th of August, 1914, -that 
is to say, towards*the close of this critical period of 8 months, 
we find him making an entry in the cash book by which a suks- 
tanttal remittance of almost Rs. 2,000, which hæl come to hand 
of account{of visitors’ tax from the Oudh and Rohilkhand Rail- 
Way, was mis-classified as a receipt from the Bengal and North . 
Western Railway. It does lobk as if the man was beginning to e 4 
„wonder how much longer the Secretary could coafinue to pass ° 
without notice the fact that no renfittances from this railway e 
e e ` 
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were appeariħg in the cash book. ® Moreover, we find that on the 
ard of (ectober, 1914, when a sum of Rs. 859-7-7 came to hand 
from the Bengal and North Western Railway through the post 
office, and hoth registered cover and money order actually reach- 
ed thé Setretary, as evidenced by his signatures on the postal ° 
acknowledgments, Jogesh Babu refrained from touching this 
amount and duly credited it in the cash book. We are not 
entitled to indugle in mere speculation; but Jogesh Babu so rare- 
ly refrained from embezzling the Bengal and North Western 
Railway Company’s remittance through the post that there was 
probably some special reason why he left this one untouched, 
One is inclined to suspect that, in passing the registered tover 
on to his subordinates, the Secretary may have made some casual 
remark about the arrival of a substantial remittance from that 
Company, which convinced the Head Accountant that if would be 
too dangerous to touch that particular sum of money. It is also 
perhaps a point, though a small one,*in the appellant’s°favour, 
that the very next embezzlement, perpetrated on the 5th of 


“November, 1914 of a sum more substantial than Jogesh Babu 


had ever yet misappropriated at one time, was committed while 
the appellant was absent on leave and H. P. Paladhi was once 
more in charge of his office. è 


The next point of interest which occuss to us isthata 
remittance of Rs. 640-3-0, received through the post office 
on the 22nd of December, 1914, Was duly credited, and the 
reason for this is apparent from the fact that ehe registered 


. cover had somehow come into the hands of H. P. Paladhi, 


é 


and Jogesh Babu was afraid to touch the money. We do not 
propose to go in the same detail through the trangactions in 
the year 1915. The embezzlements continued steadily; but 
their series was broken at various intervals by remittances 
which came to hand through the Railway pay clerk and were 
duly credited. In the case of every embezzlement committed 
during this year, the registered cover pontagning the curreacy 
notes came into the hands of Jogesh Babu. In two instances 
the money order for the trifling balance was acknowledged by 
the appellant, but we hesitate to draw the further inference 
that this circumstance ought to have put him on his guard as 
to the arrival of a substantial remittance. We note incidently 
that one of the embezzlements during this year was again 
committed during the appellant’s absence off leave, while H. P. 
Raladhi was ineharge of his office. Passing on to the year 
1916, we note, first of all, that there were embezzlements dtiring 
the month of January, in respect.of which agai it is fot 
proved tHat the registered cover, or any other positive intimh- 
tion of the arrival of the money,” ever preached the appellant’s 
hands. *On she zīst of February, 1916, and „again on the 28th 


. ° March, 1916, substantiaf remittances througlf the post office 
e . 


es 
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reached the appellants hande and were duly *csedited in the cva, 
daily cash book. We think the reason why Jogesh Babu re- To 
frained from stealing this money, is indicated by the fearned ot 
` District Judge, in a passage in his judgment where he points out 


that during the financial year 1915-1916 the receipts on account of Muxenyt 
visitors’ tax credited in the Municipal accounts failed to reach Tan 
the amount of the budget estimate. We infer that during’ Feb- Munrcirat, 


ruary and March, 1916 Jogesh Babu was getting nervous as to po 


the extent of this deficit, and preferred to moderate his opera- — 
tions rather. than run the risk of setting on foot enquiries as tô PaGgott, J. 
the reason for the deficit. Later on inthe same year there was 
an embezzlement which calls for particular notice. On the 26th 
June, 1916 a sum of Rs. g06-13-0 came to hand through the 
post office in the usual way. The registered letter was acknow- 
ledged by the appellant himself and Jogesh Babu felt it necessary 
to enter this amount in the cash book. He subsequently crossed 
out thaPentry, attesting the erasure by his own signature, and 
embezzled the money. The cash book for that day was attested 
as a correct record of the day’s receipts by the appellant’s signa- ` 
ture. If that signature was appended after the erasure, it would be 
difficult indeed to avoid the inference that by this time, at any 
rate, the appellant was in fraudulent collusion with Jogesh Babu. 
We cgnnot help noting in this connection that we could wish that 
the appellant had’ been subjected while'in the witness box to a 
more searching and sygtematic cross-examination. On any 
possible theory it is difficult to understand how he came to sign è- 
thé cash book for this 26th of June, 1916. The theory contended = 
for in argument on his behalf is that erasure was made after the - 
accounts for the day had been signed by the appellant, ard we 
are prepated to accept this theory; but we do so with a thorough 
realization what its acceptance involves. The total at the end 
of the day represents the sum of the items recorded, aftere 
deducting the item of Rs. g06-13-0. When this book was placed 
before the Secretary fdr this signature the total shown at the 
end of the day waf IessWhan the sum of the various. entries by 
this precise amount of Rs. 906-13-0. There was only one other 
large item on the fage, and that was the payment on account of 
octroi which bulks largely in each day’s receipts. It so happens 
that the sum of these twò items alone, namely, the octroi receipt 
plus Rs. 906-3-0 on account of visitors’ tax, considerably ex- 
ceeds the total fowthe day. This means that’the appellant has 
understated the casé against himself when he admitted that "he s 
never added up the total in the daily cash book? before affixing 
his signature, which certified the whole account as correct. It is 
to be noted that our record’of the appellant’s deposition at p, 48 
contains misrepresentation : the critical passage should not run - 
“T myself checked thestotals ” but “I myself did nôt check the* f 
“totals.” If he tad made it a practice even t® run his eye 
e e ` a ° 
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Cred in the most ¢asual manner down the page, it seems to us 
qa that he must have detected the glaring deficiency in ‘this 
—,  day’s ‘apparent total for the 26th of June, 1916, to which 
A we have drawn attention. A month later, that is on the 25th’ 
of July,. 1916, Jogesh Babu reverted tohis older tactics and 
THE simply embezzled a sum of Rs. 1049-13-4, without leaving any 
Beare trace of it in the day’s accounts, even though the registered 
Benagns. cover containing the notes had passed through the Secretaiy’s 
~ hands. Whether he was getting nervous as to the risk of con- 
tinuing this procedure or whatever the reason may have been, 
we find that his next two embezzlements, of the 25th of October, 
1916, and of the 22nd of November, 1916, were effected by 
e entering the remittance in the daily cash book and crossing it 
out after the Secretary’s signature had been obtained. In con- 
nection with the second of these tWo embezzlements*there is.a 
curious feature. The sum remitted by the Bengal and North 
Western Railway on that day was 9543-6-3, and it almost looks as 
if Jogesh Babu was getting afraid that he was presuming too far 
on the appellant’s slackness. At the beginning of that month, 
consequent on the passing of the new Act for the regulation of 
the Municipalities in these Provinces, the post of Secretary had 
been abolished and the appellant A. Ce Mukerji had been 
appointed the first I:xecutive Officer of the Benares Mupicipal 
Board under the new Act. So far as concerns the matters now 
under consideration, and particulasly with reference to the 
e keeping up of the daily cash hook, the duties and respon- 
sibilities of the Executive Officer were the same as those 
previously incumbent on the Secretary, but it is just possible 
> Jogesh Babu may have been afraid of the appellant’s bringing . 
some new sense of responsibility to thee performarfte of the 
duties of the more dignified post of Executive Officer. At 
sany rate, the appearance of the cash book suggests that he had 
intended to keep his hands off this sum of Rs. g51-6-3. On 
the same day,, however, an Oudh and Rohilkhand Railway 
cheque came in for Rs. 2110-15-10. Jog4h Babu took advantage 
of this fact to alter the entry he had already made of the 
`e remittance from the Bengal dnd’ North ‘Western Railway, 
substituting for it a record of the Oudh and Rohilkhand 
Railway’s remittance by-cheque and working out a daily. total 
loaded with the difference between Rs. 2t10-r5-10 and Rs. 
951-6-3, that is to’say in excess of the actuals as they stood 
à when the Secretary’s signature was taken by a sum of Rs. 
1»59-0-7. This®*fraud remained undetected because of the scant 
attention paid by the appellant to the entries in the daily cash 
book and hecause, apparently, he neter thought of t&king that 
. important register occasionally wto his hands and turning 
A ” back. the pages to sce that everything remuined in order. 
. P” * e a 
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We pass on to the year 1817, and note that tht first remit- CIVIL 
tance that came to hand through the post in that year was duly 1923 
credited. So also was a remittance of the 26th of June, 1917. a 
Between these dates there had been four embezzlements, the Ait 

es ; ° ; Pi MUKERJI 
registered cover having only come into the appellant’s hands in j. 
connection with the last of these four. In the month of August, Tay 
Igt7 a similar remittance, in which the registered cover had OSE 


been received by the appellant, was. duly credited; but Jogesh Bryans, 
‘Babu embezzled the next two as they came to hand during the .*— 
months of September and October, presuming on the .fact i999, J. 
that the appellant would not be placed on his guard, although 
in on@instance the registered cover containing the entire re- 
mittance of currency notes, and in the other the registered 
letter containing the first, halves of the notes, had come into 
his hands? It does look, however, as if Jogesh Babu continued 
to be afraid of presuming too far on the appellant’s negligence, 
for in N@vember, 1917 and March, 1918 we find him crediting 
the Municipal Board with the entire amount of two remittances 
received through the post office, which might conceivably have ° 
been embezzled had he chosen boldly to adopt the procedure 
followed by him in other instances. Between January and 
October, 1918 there were only two embezzlements committed— 
on the, 28th of January and 3oth of March of that year— 
and in the month of October a substantial remittance was duly 
credited. The reason fog ehis seems to be that there had been 
some re-arrangement of duties in the office. One Raghunath 
Prasad was acting as Head Accountant, and receipt issued to 
the Railway Company was signed by M. A. Khair. We note 
that in the month of June 1918 the post of Secretary to the 
Municipal Board was® once more called into existence. We 
gather that the Secretary thus appointed was not intended to 
supersede the Executive Officer, but rather to serve as a sort oT 
head assistant, relieving the Executive Officer of a portion of 
the clerical work. ‘The important point, in our opinion, in con- 
necfion with this cise iMthat the Executive Officer continued 
to be responsible for the correctness of the entries in the daily e° 
cash book down tò the 24th of November, 1919,.when those 
duties were made over tp the Secretary. From that date the 
appellant ceased to be directly or personally responsible for the 

cash book. The record of embezzlements from February 7, 
191g down to* theedate abovementioned calls for no particular. 
comment. The embezzlements continued, and we have taken 
separate note of those instances in which the appellant is 
affected with personal knowledge of the fact of the arrival of 
the refhittarfce by the appearance of his signature in*acknow- 
ledgment of registered cover* received from the post office. èe ¢ 


In connection with ont item of Rs. 683-13-2, recgived on the ° 
Toth ef March, 1919, Jogesh Babu, seems to have reverted io æ , 
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the procedure which we have? noticed, as only occasionally 


followed by. him. He entered the entry as correct. We do 
not pursue this detailed enquiry beyond the 24th of November, 


‘1gtg, for the reason which we have already indicated. 


In tlfe course of this review of the evidence, we think we 
have sufficiently indicated our reasons for fnding in favour 
of the appellant on the issue of fraudulent conspiracy, or wilful 
connivance in the fraude perpetrated by Jogesh Babu. We 
«are satisfied, on the whole, that active participation in these’ 
frauds, or even guilty knowledge of the same, is not brought 
home to the appellant by that evidence. There is certainly 
no one,proved fact in the case on which the Court can 4ay its 
hand and say that this could not have occurred as it did if 
the appellant had not been jn collusion with Jogesh Babu. 
There are, on the contrary, a number of circumstances which 
suggest that Jogesh Babu was afraid of detection by the appel- 
lant and was taking precautions against such detectfon. We 
may note also’ that there is an entire absence from this record of 
the sort'of evidence which one frequently finds in cases of 
embezzlement, -and which one would expect to find in a-case 
like the present in which the sums embezzled were so consider- 
able. We refer to evidence tending to suggest that the appellant 
was living beyond his means, or was othe,wise® accurgulating 
resources in money or in any species of property, not to be 
‘accounted for by his ostensible sotfrees of income. ,Nor when 
the appellant was in the witness box, was there any cross- 
examination directed towards making good any such point 
against him. 


Coming to the issue of peple jf seems tous that we 
have already given abundant reasons for imputing to the appel- 
lant negligence of a very serious character. We need not go 
over ground which is sufficiently covered by the judgment under 
appeal in order to lay stress upon the various rules and regula- 
tions by which the appellant was boutyl. ‘bhe cardinal point to 
our minds is his responsibility for the entries in the daily eash 
book. It was certainly never intended that she signature of the 
Secretary, and later that of the Executive Officer, appearing at 
the close of each day’s receipt entries in this cash book, should 
be a mere formality. The Municipal Board relied upon these 
responsible officers exercising areal and effective supervision 


-Över the preparation of this most important register. ‘This fact 


was emphasise in the rules and regulations laid down for the 


* guidance of tRese officials, and as against the appellant tn this 


particulay case we regard those rules as being*of te naturé of a 
instructions issued by a principal to his agent as to the manher 


_in which the said agent was to’ discharge the duties assigned 


to him? Where it can be shown that a logs sustained by the 
principal i is directly traceable to disregard. on° the part of the 
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agent of directions issucd to*him regarding the® conduct of 
business, even though such disregard may have heen due to 
nothing worse than negligence, or over-confidence in the honesty 
of others, such misconduct on the part of an agent is clearly 
actionable. ‘That the appellant is liable to account to- the Muni- 
cipal Board for at least a substantial part of the money embezzled 
hy Jogesh Babu, while the latter was working under the direct 
supervision of the appellant, we hold to be quite beyond doubt. 


The precise assessment of that responsibility in respect ofe 
every item in the schedule before us is a matter of some delicacy. 
On behalf of the respondent it was argued that, even on the 
basis Of negligence alone, the appellant was liable for the entire 
amount of Jogesh Babu’s defalcations. We could only accede 
to this gontention on ore or other of two alternative views. 
The first would be that, if the appellant had strictly observed 
the rules laid down for regulating his discharge of his duties, 
the frauds committed by Jogesh Babu would have been wholly 
impossible, or would have been immediately detected. The 
alternative would be to hold the appellant liable for all defalca- 
tions committed after some specified date, on the ground that, 
but for gross and actignable negligence on his part, the detection 
of the fraudg which were going on must have taken place at 
least by the date se specified. There isa good deal to be said 
for both these contentions and more especially for the latter; but 
on the whole they fall soft of satisfying us. Looking more 
particularly aè theecautious manner in which Jogesh Babu 
embarked upon his career:of fraud, we are not prepared to say 
that due diligence on the part of the appellant would have 
precluded Dim from making the attempt, or would have resulted 
in his immediate detection. «With reference to the second con- 


tention, our real difficulty would be to fix any one definite date | 


from which it could be given effect. We are gravely conscious 
of the'responsibility which attaches to us in determining this 
issue, in view of ¿he gree number of Government officials, 
employees of railways, ot corporations, of business concerns of 


all sorts, on whom it has been laid, frequently as a part only of ' 


multifarious duties to bear the responsibility of checking and 
certifying to the correctness of accounts, the actual maintenance 
of which is necessarily on the shoulders of lower paid sub- 
ordinates. We can certainly commit ourselves to no conclusions 
which would reducé the responsibility of such superior Govern- 
ment servants or other officials, toa mere farcee On the other 
hand? we feel that a too stringent insistence Apon their res-* 
pohsibility gin the matter af the observance of all rules and 
regulations laid down for their guidance might result fn making 
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it practically impossible for some of them to carry on the work œ 7 


laid upon their shoulders. In the present case oy decision is 


actually influenced to a considerable, extent by the ence igdse wee , 
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CvA have of the multifarious naturê of the, duties laid upon the 
1923 appellant as Secretary and afterwards as Executive Oficer, of 
. -—* ‘the Municipal Board. We have decided to hold him liable in 
TA C. respect of those items only where the evidence affects him with 
vernyt  persdhal notice of the arrival of a remittance, the embezzlement 
THE of which he failed to prevent, or where, in our opinion the 
eo embezzlement would have been prevented by the most ordinary 
Bewarrs. and ‘casual scrutiny of the.entries in the daily cash book before 
wv he appended the signature by which he certified to their cor- 
Piggott, J. vectness. On this basis we have drawn up the following schedule, 
which shows the appellant as liable for the total sum of Rs. 
21, 439-4-7, shown at the foot of the same: ° 
In the result, therefore, we modify the decree of the Court 
below as follows: that the decree «vill stand in ity entirety, 
including the order for costs, as against the defendants other 
than Rai Bahadur A. C. Mukerji. As against this defendant 
the decree will provide that he if jointly and severally liable 
along with the other defendants for the sum decreed, up toa 
. limit of Rs. 21,439-4-7 and that he will bear his own costs in 
‘the trial Court. 
i ° Decree modified, 
—— > s 
i] e 
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PRIVY COUNCIL: ° 
ewn, KAJU MAL AND OTHERS (Defendants) " 
1923 Versie 
Nov., 16.7 * i SALIG RAM (Plaintiff).* . 
Craw Punjab Pre-emption Act, (Local Act No. II of 1905), section 3— 
SES Right of pre-emption in respect of land let for agricultural 
Carson, pur poses—Tea garden—IVhen agricultural tand, : 
Rg teeta i Under section 3 of the Punjah Pre-emption Act (Local Act. 
. > @ : 2 . . ‘ 
Mr. AMEER No. II of 1905) a right of pte-emption ari$es in respect of land 
ALI, Sir “which is not occupied as a site of any building in a town or 
LAWRENCE village and is occupied and let for Agricultural purposes subser- 
JRNKINS. vient to agriculture ”, : . 
. Held, that a tea garden in the Punjab extending to over 
` 7 1,500 acres was agricultural land within the meaning of the Act, 
ae Consonpafip APPEAL from a judgment of the Chief Court 
of the Punjab. os a 
t e s 
R +4. M*Dunne, K. C. and S. Hyam, for the appellants. 
` Sir G, Lowndes, K, C. and W. Waligch, for the respondent, 
. ” ° Ææ * P, C A, Nos. 93 and 94 of 1992, : 
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The following judgment w&s delivered by ee 


Lord SuHaw.—These are. two appeals from a decreeof the 
Chief Court of the Punjab. 


The suit is for possession by pre-emption of a portion „of an 


1923 
ea 
Kase Mar, 


estate known as the Gopalpur Tea Estate. The issue in the Sarte Raw 
case, upon which argument was presented to the Board, is in Lord Shaw, 


the ‘following terms: ‘Is the property in suit definable as agri- 
cultural land........ within the meafling of Section 3 of the 
Pre-emption Act?” ‘The reference is to Act II of 1905 and 
particularly to Section 3, sub-section 1. 


Under that definition “agricultural land” is declared to 
mean “ ‘land’ as defined in the Punjab Alienation of Land Act, 
1900.” 

The reference is to the Act Number XIII of 1900 and to 
Section 2, sub-section 3 thereof. The relevant portions of the 
definitign there given are as follows: “ The expression ‘land’ 
means land which is not occupied as the site of any building in 
a town or village and is occupied or let for agricultural purposes 
or for purposes subservient to agriculture.” 


. The issue was accordingly properly framed and the argu- 
ment was confined, ‘as stated, to the simple question whether 
this land, which extended to about fifteen or sixteen hundred 
acres, came within the definition of land which is agricultural 
land. Upen that subject Both courts have pronounced judgment 
clearly afftrmiag that this tea garden i in Punjab falls within the 
definition of “agricultural land”. ‘They have given sound and 
sensible reasons, if reasons were required, for the affirmation of 
that propgsition: and this Board does not think it necessary to 
cover, the ground ahy further, and merely contents itself with 
affirming in all particulars the decree appealed from. ae 

Their Lordships will accordingly humbly advise His Majesty 
that the appeal fails. » 

*There is a cros#appeel. That cross-appeal i is partly covered, 
no’douht, by the judgment already delivered and it is sufficient 


to say that their Lordships willthumbly advise His Majesty that e° 


this cross-appeal should also be dismissed. 
The paitis will bear fheir own costs of these ae 
Appeal dismissed. 
` Barrow, Rogers & Nevill.—Solicitors for the appellants. * 
eaten Ford & Chester.— Solicitors for th@respondent. * 
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BAIJNATH SINGH ann orngrs (Defendants) 
. o versus 
JAMAL BROTHERS & Co. Ltd., AnD anorrER (Plaintiffs) * 


Mortgage-deed—Registration—Document bearing signature of agent 
only—Document presented by mortgayor—Registrar’s endorse- 

e ment—Correciness of—Presumplion — Defect in procedure — 
Registration not vitialed. 


In a suit for a mortgage it was objected that the registration 
was bad inasmuch as the endorsement by the Sub-Registrar, as 
the person presenting the document, bore the signature of the 
person who was only an agent and it was not proved that the 
agent was duly authorised by a power of attorney fo present 
documents for registration, The Registrar’s endorsement, how- 
ever, stated that the document had been presented forgregistra- 
tion by the mortgagee. Held, that there was no provision in 
the Act requiring the signature of the person presenting the 
document for registration and the correctness of the official 
endorsement was to be presumed and the signature of the 
agent for which there was no legal sanction could not operate 
to contradict the endorsement. E 


It was objected further that one of the smortgagors gad not 
admitted execution before the Registering Officer. It, how 
ever, bore the signature of thomsgid mortgagor. Meld, that, 
it was a fair presumption that the Registerjng fficer. had 
complied with all the rules, and, at most, it was a defect in 
procedure which did not vitiate the registration made on a 
proper presentation. 

APPEAL from a decree of the Court ofethe Judicial Commis- 
sioner, Upper Burma, reversing a decree of the Court‘of the 
e Additional District Judge of Yenangyaung. 


L. De’ Gruyther, K. C. and J. M. Paxikh, for the appellants. 
M. Micklem,'K. C. and B. Dube, for thegrespondents. . 
The following judgment was delivered by . 


Sir Lawrence Junxins.—This is an appeal from a decree 
dated the 1oth January, 1921, of the Court of the Judicial 
Commissioner of Upper Burma, whith reversed a decree dated 
the 31st July, 1916, of the Court of the Additional District 
Judge of Yenangyaung. e >œ 

The suit is go enforce a mortgage of the 16th August, 1904, 
-for Rs. 25,000 advanced by the firm of Abdul Shakoor gamal 
Brothers and Company to the defendants Baijnath Singh and 
Fateh Bahadur Singh. The mortgage was taken in the name 

e of Suna Ravana Mona Vengaraclsellum Chetty, butas benamidar 
for the firm of Jamal Brothers and Confpany. 
Pa *P Com No. 40 of 1922, °° i 


kca 
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The present plaintiffs ar@ Jamal Brothers ‘and Company, cv 


Limited, who claim to be transferees from the firm of, Jamal 1923 
Brothers and Company and their benamidars of’ the mortgage — 


debt and the security. Banata 
The suit was dismissed in the Ist Court but wa$ decreed Hoh 

on appeal. From the Appeal Court’s decree the present appeal provers 

is preferred. & Co. Lin. 


Though numerous pleas in defefice were urged in the carly Sir 
stages of the suit which has been needlessly and lamentably pro? Lawrence 
longed, the only pleas that now survive are by way of objection to /¢nhus. 
the ¢ execution and registration of the mortgage and the transfer, 


The mortgage purports to be signed by both the mortgagors 
and its execution is admittgd by them. 


But then it is contended that there has Heci no valid regis- 
tration of the document. The law applicable is at that date 
to be foünd in Regulation® II of 1897, and the rules made in 
exercise of the powers conferred by it. By the 4th rule “ every 
document to be registered under the rules must be presented by ° 
some person executing or claiming under the same...... or 
by the agent | of such, person...... duly authorized by power 
of attorney.” i 

It gs urged that the mortgage was presented for registration 
by an agent, and to comply with the terms of the rule it was 
incumbent,on the plaintif to produce a duly authenticated 
power of atterney.authorizing the agent’s presentation. In 
support of this contention reliance was placed on the decision of 
this Board in Jambu Parshad v. Muhanunad Aftab Ali Khan (!) 


But thg whole strycture of this argument has no real founda- 
tion. 

It rests on the Sippasidon that the writing at the foot af æ 
the document purporting to be the Tamil signature of Rama- 
sawmy Chetty shows that it was he who presented the document 
and that he was owly an agent. This theory owes its origin 
to the belated and unfortunate discovery of one of the defend- 
ants’ legal adviscas, and is directly opposed to the official ° 
statement signed by the Registering Officer that the document 
was presented for registration by the mortgagee. 


There is no provision ‘in the Regulation or the Rules that 
requires the signatyre of the person presenting the document fer 
registration. But under Rule 7 registration shall be affected by 
the Registering Officer writing on it an endfrsement in tlfe, 
tegms of that appearing at the foot of the document. 


The correctness of this official endorsement is*to be pre- 
sumed; and the Tamil signature, for which there was no legal > % 
sanction, cannot operate to contradict it. . : 


e| (1) L. R, 42 b A, 22 Na -, 
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CIVIL The presentation, therefore, Was by a person claiming under 
1923, the document. 


- It is next objected that execution of the mortgage was not 

HONTRE admitted before the Registering Officer by Fateh Bahadur 
v. Singh. lt, however, admittedly bears his signature and it is 
moe , fair presumption in the circumstances that the officer acted 
& Co.Lt, under Rule 5 when he registered the document. It is true 
= that where any party to a document is unable or refuses to 
poss nce ‘@bpear, the rule requires a note of the circumstances to be made, 
Jenkins. and that has not been done. But the omission is one for which 
the person presenting the document cannot be held responsible: 

e itisat most a defect in procedure which did not vitiafe the 


registration made as it was on a proper presentation. 


Then the transfer of the mortgdve to the limited company, 
the plaintiffs, is assailed. 


It is dated the 11th September, 1914 and, the parffes to it 
are S. R. M. Soobramaniyan Chetty, S. R. M. Mayappa Chetty, 
S. R. M. Chinnayu Chetty alias Ramasawmy Chetty, and S. R. 
M. Arunachellam, described as carrying on business in partner- 
ship under the style of S. R. M. of the rst part, Jamal Brothers 
and Company of the 2nd part, and Jamal Brothers and Company, 
Limited, the present plaintiffs, of the 3rd part, * 


The Chetty partners, by the direction of the Jamal Brothers 
assigned, and Jamal Brothers conffpneed, the mortgage debt of 
Rs, 25,000 with interest and also the mortgaged property to the 
plaintiff Company, and the deed if executed and duly registered 
would unquestionably vest the debt and the security in the 
plaintiff Company. i 

It is contended, however, that there îs no formal proof of 

,e&ġecution by the Chettys. Itis true that the evidence of M. A. 
S. Jamal, as recorded on the 11th July, 1915, does not speak 
specifically to execution by them. But later affidavits were 
sworn by M. A. S. Jamal and his advocate Mr. Ormiston tohe 
effect that the witness had deposed to execution by the attorney 

œ of the Chetty firm. A petition was accordingly presented praying 

that the witness might be examined further on the point of the 
execution by the assignors of the deed of assignment. In- 
terrogatories directed to this point were prepared under an 
order of the Court, and though no answers are on the record, it 
isapparent from what is said by the JudicialCommissioner that 
oa further examination under the order of the Court the formal 


defect was remédied. ae 
alt is next urged that though Mayappa was efpressed to 
-` be a party, he did not execute. Rutin the attestation cJause it 
7 is stated that the parties (other thane the plaintiff Company) 
. had set fhgyehands and the document is expressed to be signed 


> ™ by all of the Chetty partnets. The signature was in fact by | 


e e 
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their attorney and ip the cifcumstances their Lordships are 
satisfied that the attorney acted for all four partners. This view 
- gains support from the endorsement of presentation from which 
it is apparent that the signatory held a power of attorney author- 
izing him to act for ihe four partners. The transfer was also 
signed by the Jamal Brothers, and execution by them was 
- admitted by their duly authorized attorney. ‘The result then is 
„that the transfer has been sufficiently,executed and its registra- 
tion has been effected in accordance with the law that theg 
applied. 
The appeal, therefore, fails and should be dismissed, and 
their*Lordships will humbly advise His Majesty accordingly. 


The appellants must pay the costs of the appeal. 
j 7 Appeal dismissed. 
sE, Dalgado.—Solicitor for the appellants. 
Waterhouse & Co.—Soticitors for the respondents. 





MALIREDDI AYYAREDDI (Plaintiff) 
z s VETSUS 


’ ADUSUMILL] GOPALAKRISHNAYYA 
E AND ANOTHER (Defendanis).* 


@ e 
Morigage—Several mortgages on property—Payment of earlier 
charge by owner—Effect of—Same position as vendor—Later 
morigage debt—Owner covenanted to pay—Transfer of Pro- 
perty Act, sec. roe—Presumplion—PRayment to stave off sub- 
. sequent proceedings—When should be deemed to be a purchase 
of second mortgage. poem 


Where there dre several mortgages on a property, the owner 
of the property, sfibject to the mortgages, may, if he pays off 
ə an earlier chae, quit himself from buying it and stand in the 
same position as his vendor, or to put in another way, he may 
Keep the incymbrance alive for his benefit and thus come in 
before a later mortgagee. This rule would not apply if the 
owner of the property, had covenanted to pay the later mortgage 
debt. It is further to be presumed, as is also indicated by 
section for of the Transfer of Property Act, that if there is no 
indication to@he contrary to the owner as intended to have 

kept alive the previous charge, it would be for his benefit. 
‘Three successive mortgages were executed Gor certain lards. 
e  Thesecond mortgage included the crops alfo. The equity df 
redemption was subsequently sold. ‘The second mortgagee ins- 
tituted a suit to enforce his mortgage and sought to seM the 
trops. The purchaser pafd the money into court éo avoid theim 
sale. Held, that under the circumstances mongy paid to stave 

° * P, C A. No, gor of 1921. N 
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off subsequent proceedings sh®uld be deemed to be a purchase 
of the second mortgage and nota redemption thereof and 
stcond mortgage was kept alive for the benefit of the owner of 
the equity of redemption. 

APPEAL from a judgment of the High Court of Madras. 

K. V. L. Narasimham, for the appellant. 


B. Dube, for the respondents. 


The following judgment was delivered by 


Lord Puinnrmore.—Certain Indian landowners within the 
district of Masulipatam effected 1st, 2nd and 3rd mortgages on 
their property; the 1st and 3rd being on the lands alone, the 2nd 
on the crops also. They were afterwards sued to judgment by 
some creditors for ordinary debts, and their lands weye sold in 
execution of the judgment but subject to the mortgages. The 
purchaser of the equity of redemption was one Pingala, who 
paid rupees 1,000, and thereout the pudgment debt was Satisfied. 


‘The second mortgagee then instituted his suit to enforce his 
mortgage, making the original mortgagors the third mortgagec 
and Pingala defendants; and having obtained judgment, he from 
time to time obtained orders for sale @f the crops. In one 
case it would seem as if the crops were actuallyesold in exe- 
cution; in others, Pingala, or the present *respondent$ who 
bought Pingala’s interests during tug course of the proceedings, 
paid the second mortgagee sums of money and saved the crops 
from seizure. While this was going on, tHe thifd mortgagee, 
who is the present appellant, brought a suit, making the original. 
mortgagors and Pingala parties; and in this suit the lands were 
sold out and out, freed and dischargedefrom the mortgages. 
After payment of the amount due fo the first mortgagee and the 

aa penises of the sale and so forth, there remained in Court to 
the credit of the cause a sum of rupees 1,327 with some annas 
and pies. ‘ 

The respondents, the purchasers from Pitfgala, who had ben 
added as supplemental defendants, in the suit brought by the 
appellant, thereupon claimed to be subrogated to-the second 
mortgagee, and in right of the latter, to receive this sum out of 
court. They made this claim on the 22nd July, 1918, for the 
following reasons: At the time of the decree in favour of the 
thjrd mortgagee which was made on appealeby the High Court 
on the 13th February, 1917, there was still duc to the second 
nforigagec the $sum of rupees 1,990. Now the decree of the 

igh Court provided that Pingala or his assignecs should be at 
liberty topay the amount due undér the decree obtafned by the 
„Second mortgagee, and that by doing so, they would be relegated 
to the rights of that mortgagee. Accorelingly the respondents 


a paid a to the second mortgagee, ¢nd on the 2oth of 
y e 
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ee 
December,. 1917, full satisfactidh by payment through the Court 
was recorded. j ` 
The application of the respondents for the payment out of 
the money in Court was resisted by the appellant, who con- ` 
tended that when the owner of a property subject to several 


civil, 
1923 
a 


MAL IREDDI 
AYYAREDDT 


a S 3 v. 
mortgages pays off a prior mortgage, he is not entitled to stand Apusumin.1 


in the shoes of the prior mortgagee but is to be taken as clearing 
the property from prior incumbranges for the benefit of the 
later mortgagee. š 

Now quite apart from the general law on the subject, the 
decree of the High Court, from which there was no appeal, had 
provided that in respect, of any payment made by the owner of 
the property to the second mortgagee he should acquire the 
right of the second mortgagee. ‘This would be sufficient for the 
determination. of the question ithmediately in dispute, because ` 
the sum in Court, rupees 1,327 odd, is less than the sum of 
rupees 9,990 which the respondents paid to the second mort- 
gagee when final satisfaction was entered. And accordingly 
the Subordinate Judge had no difficulty in deciding the immedi- 
ate application in favour of the respondents. 

` From this decision the present appellant appealed to the High 
Court at Madras. ‘This Court; in affirming the actual decision, 
went further *and, stated a principle in accordance with which 
the present respondents will not only be entitled to stand in the 
shoes of the second mortgagee in respect of rupees 1,990 paid 
at the time of the final satisfaction, but also in respect of several 
payments that they or Pingala had made from time to time to 
save the crops from being seized. ‘This question, as the Judges 
in the High Court rightly pointed out, was not determined by 
the previo decree of*the High Court, which only affected pay- 
ments made subsequent to that decree. - 

It is, therefore, necessary to investigate matters little mort 
closely. It is now settled law that where in India there are 
several mortgages on a property, the owner of the property sub- 
jecf to the mortgđges may, if he pays off an carlicr charge, 
treat himself as buying it and stand in the same position as his 
vendor, or to put*it in another way, he may keep the in- 
cumbrance alive for his benefit and thus come in before a later 
mortgagee. This rule would not apply if the owner of. the 
propérty had cevenanted to pay the later mortgage debt, but in 
this case there was no such personal covenant. It is further to 
be presumed, and indeed the statute so enacts (Transfer of 
Property Act, Section 101), that if there is no jndication to te, 
contrary the owner has intended to have kept alive the previous 


charge if if would be for his benefit. 


4 ° 
So.far therefore as Pingala or the respondé¢hts can be sup- 
posed to have bought tlre rights of the second mon erer at the 
Various times wien they paid, sums.to him, so they are 
eee ea 2 ss < 
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entitled to stand in his shoes and*claim priority over the present 
appellant, who is the third-mortgagee. This could hardly be 
disputed by counsel for the appellant, having regard to the 
decisions of this Board. Gokuldoss Gopaldoss v. Rambux 
Seochand (1), and Dinobundu Shaw Chowdrey v. Jogmaya 
Dasi (*), and Mahomad Ibrahim Hossein Khan v. Amrika 
Pershad Singh (8). The point, however, on which he really relied 
arose under the peculiar, conditions of the. second mortgage, 
which was upon the crops as well as upon the land. He con- 
tended that sums paid to the second mortgagee to save the crops 
from seizure must be deemed to be sums paid in reduction of ' 
the second mortgage, and not purchases pro tanto of thatemort- 


ge. 

Their Lordships fail to follow thg contention. There was an 
incumbrance upon a composite security, land and “crops. It 
became necessary for the owner subject to the incumbrance, to 
pay sums of money to the incumbrancer to prevent his forcing 
his charge from time to time. The incumbrancer could sell his 
charge or portions of his charge to anyone, and there is nothing 
in law or good sense to eliminate the owner of the property 
from the list of possible purchasers. It is, to the benefit of the 
owner that the proceedings should be deemed to be a purchase 
and not a redemption, and no reason appears why* it shoyld not 
be assumed that he intended to act in the way most beneficial 
to himself. =. 


If instead of the mortgage being on lands amd crops it had 
been on three separate estates, and proceedings had been taken 
against one of them only, money paid to stave off such pro- 
ceedings might certainly be considered to be purchase money 
and not redemption money. So in the case of these crops. Any 
sums paid by Pingala or the respondents to save the sale of 

“Trops should be deemed to be pro tanto purchases of the second 
mortgage. It is suggested by the appellant that the sum of 
rupees 2,058 odd received in April, 1914, wag not paid by Pingala 
but was the fruits of a sale in execution. If this should psove 
to be so, and there is nothing tp qualify it, fhe present respond- 
ents would not in respect of that sum be entitled to stand in 
the shoes of the second mortgagee. But in all cases where they 
have paid the money, they are entitled to the benefit. A fortiori 
they are entitled to keep the order made in thefr favour by the 
Judge of the Subordinate Court and corfirméd by the High 
aa and to ave the money in Court paid out to them. Their 

-Lordships will therefore, humbly advise His Majesty that this 
appeal should be dismissed with costs. ; * s 
. è ` Appeal dismissed. 
Hy.oS. L. Polak.—Solicitor for the fespondents. , 
(1d, ET Su 126; ” “(4) L291. As 9. (4) “30 LA. 68, 
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JAWAHIR LAL (Plaintif) cvm, 
l versus 1923 
JARAU LAL axd otsers (Defendants).* Nov., 29. 
Succession—Law of—Family belonging to Nagar Brahman come orc. 


munity — Migration — Ancient customs preserved — Mayukia nee: 
Law—Insiances of application of Mitakshara Law—When in- Lat, J. 
applicable—Daughter’s share inherited from father—IWhen in- 

terest absolute—Suit for recovery of possession of property. . 


The law of successiqn is, in any given case, to be determined 
according to the personal law of the individual whose succession 
is in question. Prima facie any person governed by the Hindu 
Law is held to be subject to the particular doctrines of the 
Hindu law recognized in the Province in which he is residing, 
‘That law becomes the personal Jaw and part of the status of 
every family. residing in it. Where any such family migrates . 
to another province gov erned by another law, it carries its own 
law with it. 


The pgrties to 4 dispute regarding certain property belonged 
w the Nagas Brahman community whose original home was in 
Gujerat. They migrated from there and settled in these Pro- 
vincgs about 200 years®ago but in no way depatted from their 
old ceremponics and customs nor adopted the Jaw that prevailed 
in these Provinces: ‘I'he past history of the family showed that 
on the death of one of the daughters of the common ancestor 
of the parties, a certain grove left by the said ancestor was 
divided between ber scn and his (ancestor’s) surviving daughter. 
‘The property now in dispufe belonged to one B who was succeed- 
ed by his two daughters G and GO. G died leaving a son, 
who also died subsequently. Thereupon the plaintiff (son of 
GO) brought a suit against the defendants (grandsons of G) 
e for the recovery of the whole property on the ground that under 
e the Mitakshara Law, after the death of G, GO became entitled 
to the entire estate left hy her father. The defence cited about ° 
30 instances, éxtending over a period of roo years, which show- 
ed that among the Vadnagar Nagar Brahmans the daughters 
inherited an absolute estate in their fathers’ property and that 
on the death of one of the daughters, her share did not go by 
survivorship hyt devolved on her own issue, 

Held, that the presumption that the family brought its per- ` 
sonal law when it migrated from Gujerat stoo affirmed, that G 
"e ` bad an absolute interest in the share whicl? she had inherited 

fromgher father, and, shat the plaintiff had no claim to the 

property of G. 
* Batti Kumari Rebi v. Jagdish Chandar, [1981] L. R.. 29 
LA. 82: I wh R, 29 Cal., 433, Balwant Ragy.Buji Rao, e 
‘ iie F, A. No. 831 of 1920, Ne ° 
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P; C.),*[i920] L. R., 47 I. å., 213, Bat Kesar Bai v, Hansraj, 
ene L R, 33 IL A, 176; I°L. R, 30 Bom., 431, 
Pranjiwan Das v. Deo Kuar Bat, [1859] 1 B. H, C. R., 130, 
Hari Bhat v. Damodar Bhat, [1878] I. L. R., 3 Bom., 171, 
Chandika v. Manni, [1901] I. L. R., 24 All., 278, Lakshmi 
Rdm Janmi v. Hari Rom Dube, [1919] 52 I. C., 75 and Kanhai 
Lai v. Brij Lal, [1918] I. L. R., 40 All, 487, referred to, 

Commentaries on the Hindu law, like Vyavahar Mayukha, 
do not enact the law, but they only explain and are evidence of 

è the congeries of customs which form the law. 


First APPEAL from a decree of Maury Arr Ausar, Sub- 
ordinate Judge of Aligarh. 


Peary Lal Banerji, Girdharilal Agarwala, Panna Lal and 
Kailas Nath Katju, for the appellant. 


B. E. O'Connor, M. L. Agarwala and Surendro Nath Sen, 
for the respondents. 


The judgment of the Court was*delivered by 


Kanuatya LAL, J.—This appeal arises out of a suit brought 
by the plaintiff-appellant for the recovery of possession of 
certain property and for an ‘account of the profits thereof on 
the allegation that the said property belonged to Balmukand; 
that he was succeeded by his two daughters, Musammat Goda- 
vari and Musammat Gopi, and that on the death of Musammat 
Gopi, the entire property devolved. on Musammat Godavari, the 


o- 


~ 


mother of the plaintiff. On the déath of Balmukand, mutation - 


of names was effected in respect of the property left by him, 

in favour of Musammat Godavari and Musammat Gopi. 

Musammat Gopi died in Sambat 1935, leaving a son, Moti 

Lal, who died three years later. The defendant Jarau Lal is 

the son of Moti Lal; and the ether defendants, Panna Lal 
watid Hira Lal, are his grandsons. 


On the 31st December, 1899, a partition is said to have been 


effected between Musammat Godavari’ and her sons, Jawahir ` 


Lal and Ganeshi Lal, on the one hand, and Jarau Lal, the grand- 
son of Musammat Gopi, on the other, and a deed of partition 
was executed and registered ‘at “Aligarh ¢n evidence of the 
same. 


Ganeshi Lal died childless in Sambat 1961. ‘The allegation 
of the plaintiff was that after the death of Musammat Gopi, 
Musammat Godavari became entitled, accor@ing *to the Mitak- 
shara law, to, the entire estate left by her father; that her 
.grandson Jaray Lal was brought up by Musammat Godavari, 
who treated him with great affection, and that the above deed 
ofe partition was obtained by Jarad Lal from Musainmat Goda- 


™ =, vari by migrepresentation of faets and concealment frem her 


® 


~ 
-~ 
° 


of her geal rights. It was also stated that the deed in question 
was not Ena to her; that ghe had no Mfdependent advice, 
? i . a i 
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and that the plaintiff and his brother Ganeshi Lal were kept civ, 
ignorant of their rights and of the arrangement then being made. 623 


It was further alleged that at the instigation of Jarau Lal, the 


plaintiff and his brother Ganeshi Lal were compelled by Musam- eae 
mat Godavari to sign the deed, and that the deed was “without ue 
consideration and invalid and unenforceable. Jarau Lar. 
The defence was that the parties were governed by the Kanhaiya 
Mayukha law, which prevailed in Gujerat, their original home; Lal, J. 


that Musammat Gopi got an absolute estate in the property® 

“inherited by her from her father and that the defendants were 
entitled to that property in succession to Musammat Gopi and 
her son Moti Lal. It was also urged that the deed of partition e 
of the 31st December, 1899, was executed by Musammat Goda- 
vari and the plaintiff and? his brother by their free consent, 
without any misrepresentation or undue influence; that the said 
partitionehad been acted upon since 1899 and that the plaintiff 
was estopped from questioning its validity. It was further 
pleaded that the claim was barred by limitation. It is not neces- 
sary to go into the other pleas raised in the suit. 


The court below found that although no authentic history 
of the migration of this family from Gujerat was traceable, it 
was more than*probable that it left Gujerat after the advent of 
Nil-Kañth in the 15th century; that the family came and settled 
in Aligarh about 150 yearg ago and continued to obseive its 
original customs and practices, and that it was governed by 
Mayukha Law, according to which a daughter was entitled to 
take an absolute estate in the property inherited by her from her 
father. It further found -that Musammat Godavari and the 
plaintiff anel his brother executed a deed of partition after fully 
understanding its terms, and, in doing so, acted after mature 
deliberation and in accordance with the advice of old men of 
their caste and their relations and friends, and that the deed 
operated asa family settlement and was valid and binding on 
the parties. It also Meld that the plaintiff was estopped by his 
conduct and acts, and that the claim was barred by limitation. ~ 


The main question for consideration is whether the family 
is governed by the Mitakshara law or by the law which pre- 
vailed in Gujerat before the family migrated to these Provinces, 

* or, in other wortls, whether, according to the law applicable to 
the family, a dalight@r is entitled to an absolute estate. . 


The parties are Nagar Brahmans, whose origirml home was . 
in Valnagar, a large town inthe Baroda State? From Vad- ° 7 
enagar a section of the Nagar Brahmans proceeded to Idar and 
settled there, and that section thereafter came to be called Idara 
Nagars.* From Idar they subsequently migrated to different 
places but at what period of time it is not possiQle to say. - e 
There is some evidence to show „that the family to Which the @ . 


e e 
~~ 


CIVIL 

1923 

. —o 
Jawanik 

Lar 


vu. 
Jarau LaL, 
a 


Kanhaiya 
Lal, J. 


52. _ HIGH COURT [A. L. J. R. 


Ld 

` parties beloag’ lived at one time M Banswara, Bundi and Kotah 
in Rajputana, and that Dina Nath, the earliest known ancestor 
of the family, moved from Muthra to Amroha and from Amroha 
to Aligarh, where a grove was planted by him, which is still in 
existence. The grove is said to be abcut 150 years old and 
goes by the name of Dina Nath’s grove. The family can, there- 
fore, be said to have settled in these Provinces sometime about 
or before that period, that is, about 150 and 200 years ago. 


e «lt is practically admitted by the witnesses of both the parties 
that after the family migrated from Gujerat and settled in these 
Provinces, it continued to observe its original customs and 
practices in the matters of births, marriages and death® At 
home the Gujerati language is used; and marriages are cele- 
brated outside the gotra even within 4 or 5 degrges. The 
‘ ceremonies and ritual observed on occasions of births, marriages 
and deaths are those which used to be observed in their’ original 
home in Gujerat. There is nothingsto show that they departed 
in any way from their old practices or customs or adopted the 


- law which prevails in these Provinces after they settled-here. It 


is well-settled that the law of succession is, in any given case, 
to be determined according to the personal law of the indivi- 
dual whose succession is in question. Pima facie, any person 
governed by the Hindu Law is held to be subject” to thce parti- 
cular doctrines of the Hindu law recognized iv the Province 
in which heis residing. That lswebecomes the pegsonal law 
and part of the status of every family residing gin it. Conse- 
quently where any such family migratcs to another Province 
governed by another law, it carries its own law with it (Mayne’ s 
Hindu law, paragraph 48). l 
In Batti Kumari Debi v. Jagdish Chafdar (1) ant Balwant 
Rao v. Baji Rao (#), their Lordships of the Privy Council held 
Mat where a family migrated from one territory to another and 
preserved ils ancient ceremonics and pragtices, the presumption 
was that it also preserved its personal Jaw of succession, unless 
there was a proof of the renunciation of the original law for 
that of the place migrated to. Thereason for the rule is that 
the Hindus being notoriously conservative in the matter of 
religious observances and rights, it is ¢xtremely improbable that 
the family which migrates would change its personal law, with 
which its religion is intimately connected. $ 
e It is important, therefore, to enquire wha? the faw governing 
the Nagar Brakmans was in their original home in Gujerat and 
‘avhether the sanae has been followed after they migrated te and 
settled in these Provinces. . 
«The Vyavahar Mayukha is considered to be a work of para- 
< mount authgrity in Gujerat. It was written by Nil-Kanth, a Mah- 
(a) [1901] L. R, 29 I. A., 82: I, L. R., 29 Cal., 433. 
ff lo] L. R., 47 J. Ae, 213. 7. 
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ratta Brahmin, residing in Ben4res, sometime in the «7th century, 
and forms a part of a larger treatise called Bhagwant Bhaskara, 
which was written under the direction of King Bhagwant 
Varman of the Sangar dynasty, who flourished in Bundelkhand 
and whose capital: was situated in Bhareha at the confluence of 
the Chambal and the Jamna. ‘The Bhagwant Bhaskara is divided 
into 12 books, one of which deals with Vyavahar or recognized 
law and usage. A branch of the family of Nil-Kanth was settled 
in Poona. ‘The work soon obtained considerable celebrity it 

Mahratta country and some of the adjoining territories, ae 
was early recognized-as a standard work of authority on the 
subjegts with which it dealt (Sarvadhicari’s Hindu Law of In- 
heritance, second edition, page 311). The quotations frequently 
made by, the Shasiris attached to the courts in Bombay and 
Gujerat in their Vyavasihas or opinions show that it was con- 
sidered by them as an authentic source of the written law on the 
matter €West and Buhler’s, Hindu Law, 4th Edition, page 12). 
Indeed, as observed by their Lordships of the Privy Council in 
Bai Kesar Bai v. Hansraj (‘), where the Mitakshara and the 
Mayukha do not harmonise, the latter takes precederc: of the 
former. 


The Mayukha docs not specifically discuss whether a daughter 
takes qimere life-gstate or an absolute cstate in the property 
inherited by her from her husband. All that it says is :— 

“ Im default of her® (The wife), the daughter succeeds; for 
says Manw (ch. 9, v. 130): ‘The son of man is even as him- 
self and the daughter equal to the son. How then can one 
inherit (his wealth) but she, who stands as it were himself?’ If 
there are more daughters than one, they should divide the wealth 
and take shares” @l/undiik’?s Vyavahar Mayukha, page 79). 

Nil-Kanth allows a similar division in the case of co-widows, 
so that the right to divide carries by itself no particular signi” 
ficance. The citation {rom Manu that, “the son of a manis 
even as himself and the daughter is equal to the son” has been 
taken to mean that like a son, a daughter takes an absolute 
estate. But the citation is not followed by any comments by 
the author himself as to the nature of the estate inherited by a 
daughter, and while it is remarkable that what Manu said was, 
judging by the context, said with reference to a puirika or 
appointed daughter (Bubler’s Laws of Manu, page 352), both 
the authors of the Daya Bhaga. and the Vyavahar Mayukha 
utilize it for the purpose of strengthening their gontention that 
a daughter was entitled to inherit, in the absence of sons, in. 
preference to the more distant relations. Probably the practice of 
killing daughters at the titne ‘of their birth or of excluding them 
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attracting attention. ° . 
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CIVIL, Anyhow, * whatever the intention of the author of the 
aan Vyavabar Mayukha in citing that passage from Manu was, from 


1973e as far back as 1859, if not earlier, the view attributed to the 
Jawan = Vyavahar Mayukha, namely, that a daughter is entitled to an 
i absolute estate has been accepted and enforced in Gujerat. 
Jarau Lat. In one of the earliest cases the old Supreme Court of Bombay, 


Kanhaiya after describing Manu, the Mitakshara and the Vyýavahar 
Lal, J. Mayukha as the books of chief authority in that part of- India, 
2 observed : 

“Now according to all the authorities the daughters take 
next after the widow, what then is the nature of the estate they 
take? Here again there are differences of opinion; but dealing 
with the question according to the three books I have mention 
ed, it appears to me that the daughters take an absol¢te estate. 
We find quoted in the Mayukha a passage from Manu—' The 
son of aman is even as himself and the daughter is equal to 
the son; how then can any other inherit property, but a dRughter, 
who is, as it were, himself?’ With reference to this point 
also I consulted the Shastris both here and Puna and enquired 
E whether daughters could alienate any, and what portion of the 

property inherited from a father, who died separate, The 
answer was that, daughters, who so obtajned, could alienate it 
at their will and pleasure; and in this the Shastris of both 
places agree, both also referring to the above text m the 
Mayukha as their authority for that position,” eas 
Das v. Deo Kuar Bai (1). -= 
In Hari Bhat v. Damodar Bhat (*) and otker PAN the 
same view was adopted, and it has recently been affirmed by 
their Lordships of the Privy Council in Balwant Rao v. Baji 
Rao (è). 
An attempt has been made oh healt of the slain to 
establish that the family migrated from Gujerat long before the 


i Vyavahar Mayukha was written, that is about 800 years ago;* 


but the oral evidence produced on the’ point—and that is the 
only evidence here produced on the point—is fot worth serious 
consideration. Eeven if adequate materials had existed, it måy 
æ be well to remember, what Lorp DuNEDIN® pointed out, that 
the commentaries are only commentaries; they do not enact; 
they explain and are evidence of the cofgeries of customs which 
form the law. Balwant Rao v. Baji Rao ($). : 
Jn a case relating to a family of Ahban 'Fhakurs, who had 
. Ay dae come from Gujerat and settled in Oudh many cen- 
ago, their, Lordships of the eig Council pupilas 
hid. — : 
. e (rx) [1859] 1 Bom. H. C. R., aie at 133. 
" N e (2) [1878] I. L. R.’3 Bom, 171. . 
s (3) [1920] L. R., 47 I. A., 213 af 223. 
o> ff (4) [1920] L. R.o 37 I. A., 213 at 227. 


. 
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" Although the migration may have taken plďce before the CIVIL 
Mayukha was written, it may well be that the rule,was in aE 
force in earlier times and that on this point the Mayukha only e1923 
ambodied and defined a pre-existing custom.” Chandika v. Jawan 


Manni (x). . LAL 


v, 

In any event it is important for the purposes of this case to Jarau Lat. 
enquire what the practice among the Nagar Brahmins in Gujerat  konhaiya 
was and has been during the last century in regard to the right 7 
of survivorship between the daughters of the last male-holder 

4 in the case of the death of any of them with or without issue. 
A large number of instances have been cited on behalf of the 
deferelants, extending from the.time of Dina Nath, the conmmon , 
ancestor of the parties. 


Dina “Nath had two Saughters Musammat Tej Kuar and 
Musammat Sahaj Kuar. He left a grove which was divided 
on the death of Musammat Tej Kuar between her son Lajja 
Shankar and Musammat Sahaj Kuar. Musammat Sahaj Kuar 
transferred her share of the grove to Kesho Ram, from whom it 
passed by successive transfer to Ganga Bishtun, who is now in 
possession. The statement of the plaintiff was that the grove had 
been divided between Musammat Tej Kuar and Musammat Sahaj 
Kuar in theirdife-time. But in the sale-deed executed by Kesho 
Ram, ăn favour df Musammat Gaura, on the 14th November, 
1886, a half share of the grove in question was described as 
having falfen on the death SF Dina Nath to the share of Musam- ®° 
mat Sahaj Kuår and’the other half to the share of Lajja Shankar 
and the private partition effected between them was also referred 
to (Ex. K, K, K 


The lahd of the °grove was held by Dina Nath under a 
muaft grant. In 1839 the land was resumed but was exempted, 
from the payment of Government revenue so long as the trees 
existed; and a copy of «the order, granting the exemption, was 
given to the agent of Musammat Sahaj Kuar and Lajja Shankar, 
whg held the grove at the time (Ex. R. R). 


Kameshwarji of*Kotah had two daughters, Musammat Dhan 
Kuar and Musammat Gulab Kuar. ‘The estate of Gulab Kuar 
devolved on her son Ganpat Lal and that of Dhan Kuar on her 
son Nathu Lal, The plaintiff states that on the death of Gulab 
.Kuar her share deyolved on Musammat Dhan Kuar; but that 
statement is refuted by the evidence of Ganpat gal, the son of 
the former. °. 


a . 
eo. 


e ° 
Kirpa Shankar had two daughters who inherited his estate. 
° According fo Ganpat Lal, the elder is dead and the youngevis 
alive; and on the death of the former, her share went to her * 
children and not to the Younger sister. 


(2) [roor] LL, e4 All, 278 Ne A 


wL 


1929 


JAWAHIR 


Lal 


v. 
Jarau Lat. 


Kanhaiya 


de 


` 


. © their fayffr was upheld by thg Baroda Stat€& * 


36 ° + MIGH COURT [At Je R 
D a a $ 

Jarau Lal, a Nagar Brahman, residing in the Partabgarh 
State,” says that Parasramji of Aterbhind had two daughters, 
Musammat Varjibai and Musammat Chhagi Bai, who succeeded 
to the property of their father. On the death of Varjibai, 
her share passed to her son Izzat Ramji, although her sister, 
Musammat Chaggibai, was then alive. On the death of Musam- 
mat Chaggibai, her interest passed to her sons Harakhraniji 
and Sita Ramji. i 


Thakur Lalji, a Nagar Brahman of Banswara, states that 
his father-in-law Gomti Lal had two daughters, who got his 
estate. The younger daughter died first and her interest degolved 
on her sons, Shiam Lal and Labh Skankar, although the elder; 
who is married to the witness, is still living. He also states 
that Gomti Lalji had a son, Anand Lalji, whose estate devolved 
on his death on ħis sister, who is married to the witness; but 
it is not clear whether Anand WLaljy had died in the ¢ife-time 
of his father or not, for the estate of Gomti Lalji could not 
have otherwise devolved on his daughters. 


Sundarlalji, a Nagar Brahman of the Banswara State, de- 
poses that his father-in-law Jikaji had 3 daughters who got his 
property. One of the daughters was dead. Ier share devolved 
on her dangtiter’s daughter, who is alive althpugl? the otger two 
daughters of Jikiji are still living. He also states that Nukoji 
Madho Laldied leaving two daughters named Musammat Monghi 
and Musammat Lurki, and that, on the death of the latter, her 
share devolved upon her son Nanhaiya Lal. 


Nathu Lalji of the Banswara State deposes that Khata Lal 
had two daughters, Musammat Rasili agd Musammat Parbati, 
who got his estate; and that on the death of Musammat Parbati, 

mber four daughters got her estate, and Musammat Rasili, who 
was alive, laid no claim to her sister’s property. He also men- 
tions that when his father-in-law, Ganga Lal, died, his four 
daughters inherited his property, and that oR the death of Jone 
of those daughters, her daughters, named Musammats Pashya- 
wati and Gulawati, became the owners of the share, which she 
had inherited from her father, although the other daughters of 
Ganga Lal were alive. . 


Gurwant Rai, a Nagar Brahman practising as a vakilin the 
Raroda State, says that the Vyavahar Magukhe is followed in- 
the Baroda State, including Vadnagar, the original home of the 

. Parties, and hę cites several instances in which daughters got an 
absolute estate. ° 


* Desai Dullabji of Patan had three daughters who got the ü 


* estate of their father There Was litigation in this mdtter but 


the abselute right of the daughters to the estate inherited from 


e o eo 
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Daulat Rao of Patan had twb daughters, Musamrfat Champa 
Kuar and Musammat Birmati, who similarly got an absolute 
estate in the property inherited from their father. 

Madho Rai had two daughters, Musammat Ishwari and 
Musammat Shambhu, who got the estate of their father. On 
the death of Musammat Shambhu, her share devolved upon her 
son Babu and not on her sister who was alive. 


Jado Lal of Patanhad three daughters, Musammat Tara, 


Musammat Jai and Musammat Tribeni, who got his estate. Of ° 


_ wthese Musammat Tara died first and her share devolved on her 
four sons, though her sisters were alive. Dhaya Bhai of 
Ahmefabad deposes that if a Nagar Brahman dies, leaving two 
daughters behind him, they become the owners of his estate; and 
if one of the daughters subtequently dies, then her descendants 
will be the owners of her share in the estate and not his sister 
though she may be alive. Te cites several instances. 


Magut Ram had three daughters, Musammat Baba, Musam- 
mat Nani and Musammat Parbhaya, who inherited the estate. 
Of them the last-named died first and her husband entered into 
possession of her share in the estate. Then Musammat Baba 
died and her son Manpubhai got possession of her share. When 
Musammat Nani died, her three sons got her estate. Hari Lal 
left tw daughters, Musammat Dhanba and Musammat Atanba, 
who inherited his estate. Qndhe death of Musammat Dhanba, 
her son Magan Lal inherited her share. When Musammat 
Atanba died, hér share devolved on her sons, Pirthi Rai and 
Nannu Bhai. Again Kesho Lal left two daughters, Musammat 
Bhomi Ben and Musammat Channu Ben, who inherited his 


J: 
Kı 


estate. Om the death ef the former, 2 or 3 years ago, her sons ` 


Anand Lal and Himmat Lal got her share, though Musammat 


Channu Ben was alive. = 


Vireshwar had two,daughters, Musammat Sada Lakshmi 
and Musammat Dawali Ben, who inherited his estate. The 
former died first and her son Uttam Lall inherited her share. 
The latter died two or three years later and her share devolved 
on her daughter, Musammat Munni Ben. Hardeo Ram had 
two daughters, Musammat Ganga Lakshmi and Musamsnat 
Jasba Ben. Of these the former died first and her husband 
got her share itf the estate. 4 or 5 years later Musammat Jasba 
Ben died, and her sons Rasik Lal and Basant Lal became the 
owners of her share. . ° Py 


BMaskar Lal, a pleader of Ahmedabad bel8nging to the 
e Vadnagar éommunity, correborates the previous witpess with 
regard to two of the instances cited by him and adds that Méti 


Lal of ‘Ahmedabad died, leaving two daughters Musammat * 


Majanba and Musaynmat Anandba, who inherited his property, 
‘which included athong other thinfg certain plots of land Siquated 


Kaul 8 P, ° 
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CIVA at Godhrahi in the Panchmahat district; and that both of them 
. 1933 sold ecertain property out of what they had inherited without 

— the validity of the sale having’ been contested by any of the 
Jawan agnates of Moti Lal, who were alive. 


es Jayendra Rai, another pleader of Ahmedabad belonging to 
s Jarau Late the same community, deposes that his maternal grand-father 
Kanhaiya Trikam Lal died, leaving two daughters named Musammat 
-  Lal,J. Jai Lakshmi and Musammat Umia Lakshmi, who inherited 
: his property, that his mother Musammat Jai Lakshmi died first, 
and that he and his brother inherited her property as her sons,¢ 
‘although Musammat Umia Lakshmi was then and is still living. 
e Ie confirms the statement of Dhayabhai in regard °to the 
manner in which the property of Virashwarji of Ahmedabad 
devolved on his two daughters and en the death of ofe of them - 
her share devolved on her son Uttam Lal in the life-time of 
her sister. 


-+ 

Dr. Mukand Rai of Ahmedabad states that Hari Lalji diced, 
Jeaving two daughters, Musammat Mani Ganga and Musammat 
Hari Ganga, and onthe death of the former in 1906, he and 
his brother inherited her share as her sons, though Musammat 
Hari Ganga was alive. He further states that the share of 
Musammat Hari Ganga was devolved on her death in 1917 on 
her two daughters Musammat Ganwant Bai and Sanwal®Bai. 


Mr. Anand Shanker, the Prineipal of the Hindu, University, 
Benares, deposes that the parties belong to hig caste, and that 
in Gujerat the A7ayukia is followed in preference to the Mitak- 
shara, where the two conflict, and that the daughters inherit an 
absolute estate from their father. 


Sheo Lal, another pleader of Ahmedabad belonging to the 
same community, corroborates some of the previous witnesses 
with regard to four of the instances cited by them. Makund 
Rai, another pleader of Ahmedabad belonging to the same com- 
munity, states that his maternal grand-father, Hari Shanker, 
died, leaving a widow and three daughters, and on the death of 
z- the widow, his three daughters inherited his property, and that 

when one of the daughters died, he and his nephews inherited 
her share as her heirs. He further states that when another 
daughter died, her interest was inherited by her two daughters. 
Ishwar Rai of Patan cites three instanceS from his city ‘ 
wherein daughters inherited an absolute eState. He states that 
eDasai Dullabgi had three daughters, Musammat Dhan Lakshmi, 
* Musammat Sti Lakshmi and Musammat Hira Lakshrfi, who 
inherited his estate. Musammat Hira Lakshmi dfed first and, 
ler shate devolved upon her sons, Moti Nath and Rang Nath. 

* Then Musammat Dhan Lakshnfi died and her share devolved 
° on hes sons Shambhu Chand, Nanda Chand and Moti Chand. 

. > ‘The third daughter Musanmat Shri Lakshfni4s still alive. He 
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also states that Desai Amidhar had 3 daughters, *° Musammat cwu, 
Swagta, Musammat Alankrita and Musammat Panaika, who sold ER 
his estate, and on the death of Musammat Swagta, ‘the eldest ys 
of them, her share devolved upon her son, Nawal Shanker, JAWARA 
though the other daughters of Desai Amidhar were alive. LAT 


The remaining instance cited by him is that of Madho Rai Jarau I Tat 
which has already been mentioned by some of the other wit- Kanhaiya 
nesses. Lal, J. 

Naunidh Lal of Jhalrapatan states that his maternal grand-° i 

father hada brother, Amba Shankar, who hada daughter, 
Musamat Kasturi Bai, and that on the death of that daughter, 
her daughter got her estate. . 


There re thus in all abput 30 instances showing that among 
Vadnagar Nagar Brahmans, the daughters inherit an absolute 
estate and that on the death of one of the daughters, her share 
does nof go by survivorslaip but devolves on her own issue. 

There is no proof of any cogent instance to the contrary. Most 

_ of the witnesses adduced by the plaintiff are persons belonging to . 
other castes, who could not have possessed any accurate know- 
ledge as to the customs and practices, prevailing in the Nagar 
Brahman compun ° Most of those, who belong to that com- 
munity, merely make vague and general statements without 
citing any specific instances in proof of what they assert. The 
only witness, who has madesan attempt to cite some instances, 
is Jani Itchashankar. of Aligarh. He states that the Nagar 
Brahmans of the United Provinces and Rajputana do not write 
the names of their fathers after their names, and that, unlike 
what they do in Gujerat, the ladies of their families observe 
pardah; but he forgets’ that the difference of surroundings is 
“often responsible for a change of habits of that kind. There 
are, for instance, many people, who, following the English” 
method, describe themselves by their surnames and their full or 
real names are often unknown to the outside world. He states 
thats the daughters of Kameshwarji of Kotah were Musaimmat 
Dhan Kuar and Musammat Phul Kuar and that on the death of yy 
the former, the are got the ‘whole of his estate; but beis 
refuted on that point by Naunidh Lal, a descendant of Kamesh- 
warji, and many other witnesses. 

Naunidh Lal explains that Kameshwarji was a jagirdar of 
Kotah,; and he dop ed Nathu Lal, the son of his daughters, Mm 
order that the jagir might continue in the family, inasmuch as 
no ladies were allowed by the State to get the jagir. ‘The adop- 

e tion, if made, did not, however, affect the devolution of the 
ather property, which as stated by Naunidh Lal dev olved on the 
daughters of Kameshwarji and‘on their descendants ein succes- * 
sion. He admits that Jhamman Lal Jha of Benares had three e 
daughters, Musarhutit Jamna | Kut, Musammat Jugli Kuag and @, 
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Musammat “Manni Kuar, and that on the death of the first- 
named, her sons got her property. He suggests that Jhamman 
Lal Jha left no money or ornaments and lived in a house on 
rent; but he goes on to say that when Musammat Manni Kuar 
and her tlaughter died, he wanted that her mother, Musammat 
Jugli Kuar should get all the property, but he took no steps to 
enforce his claim. He also mentions that Jagan Nath Jha of 
Benares left three daughters, Musammat Chameli, Musammat 
Manki and Musammat Jamna Kuar, and that when. the last- 
named died childless, her sisters got her property. He, how- , 
ever, admits that she had no other relative alive and that on 
the death of Musammat Chameli, her sons got her propery and 
on the death of Musammat Manki, her son got her share. 

There can be no stronger instancesthe other way ¢han that 
of the daughters of Dina Nath, already referred to; for, on the 
death of one of the daughters of Dina Nath, the ‘ancestor of 
the parties, the grove left by Dina Nath was divided ‘between 
her son Lajja Shankar and his surviving daughter. There are 
1g instances of similar succession from Ahmedabad, six from . 
the Banswara ‘State, one from Aterbhind, and the rest from 
Rajputana and the United Provinces. 


On behalf of the plaintiff some stress ‘has been laid on the 
decision in Lakshmi Ram Jani v. Hari Ram Dube()), bután that 
case the question related to the right of succession to a siridhan; 
and though the family was found fo håve migrated frem Gujerat 
to Jaipurand from Jaipur to Benares, about 108 or 150 years 
ago, no instance of succession under the Jfayukha Law had been 
deposed to by any of the witnesses examined in the case; and 
that was treated as a fact of some signifyance, for the family 
was a big one and instances might have been expected to be forth- . 

oming, if the Mayukha Law had applied. Here an instance from 

the very family, to which the parties belong, has been proved and 
established beyond the possibility of doubt by the oral and 
documentary evidence adduced; and corrokorated as it is by a 
large volume of evidence, coming from Gujerat and Rajputana, 
the presumption that the family brought its personal law when it 
migrated from Gujerat to these Provinces, stands affirmed; and 
the claim of the plaintiff to the propesty, which Musammat Gopi 
had inherited from her father, must, therefore, fail. 


The subsequent conduct of Musammate Godaveri and her 
sons, Jawahir Lal and Ganeshi Lal, in agreeing to a partition of 
tBe property, I&t by Balmukand and Jarau Lal, the son of 
“Musammat Gop, further supports the same conclusion. There 
is evidence to show that Musammat*Godaveri thoroughly under- 
, stood what she was doing when she executed the deed of, parti- 
* tion of the 31st December, 1899. The deed was written after 
the plaiftiff had an opportunity of consulting,a , pleader who is 
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dead and could not be produced. After the death of Onkar cvi, 
Lal, the husband of Musammat Gopi, the plaintiff, claimed the 1023 
entire property belonging to Balmukand, relying on the Mitak- e 
shara law in support of his claim. A dispute arose and the payna 
parties sought the intervention of some members of the'caste at AE 
Aligarh. They settled that Musammat Godaveri and the pre- JARAU Lan 
sent defendant should divide the property half and half and got Kanhaiva 
the latter to pay Rs. 7,000 to the plaintiff in order that all possi- “°” Lal, J. 
bility of litigation might be obviated -and the matter finallye s 
closed, In accordance with that settlementa deed of partition 
was drawn up with the full consent of the plaintiff and his 
brother Ganeshi Lal. The Sub-Registrar went ‘over to the 
house of Musammat Godaveri; and there he read and explained 
the deed to her, and therg can be no doubt that neither the 
plaintiff nor Musammat Godaveri were under any misapprehen- 
sion as to the effect of the transaction into which they were 
entering’ The learned Subordinate Judge rightly characterised 
the evidence produced by the plaintiff as unreliable. ‘The 
demeanour of the plaintiff in the witness-box was found to be ° 
unsatisfactory, and, as the learned Subordinate Judge points out, 
he went on saying anything on the spur of the moment to fit in 
with his case. , There Was clearly a bona fide dispute between the 
partie, as to the.nature of their rights. That dispute was 
amicably settled and a large amount was paid by the defendant 
Jarau Lal. to the plaintif and his mother to set the matter at 
rest. e Se y 

. Section 6 of the Transfer of Property Act has no application 
because, as pointed out by their Lordships of the Privy Coun- 
cil in Kanai Lal v. Byij Lal (*), there is no question here of 
any conveyance of or of an agreement to convey any future. 
right or expectancy or of an agreement to relinquish any such. 
right or expectancy. Musammat Gopi had an absolute interest 
in the share, which she* had inherited from her father. ‘The 
claim laid by Musammat Godaveri and the plaintiff to that share 
wag set at rest in the manner settled by the parties and entered 
in deed of partitionaforesaid: That partition has since been «*# 
acted upon, mutation of names was effected in accordance there- > 
with and the parties have enjoyed their respective shares in 
accordance with the allotment then made. The claim is now 
barred by limit{tion, The other pleas have not been pressed. 

_ This appeal, therefore, fails and is dismissed with costs. 


Appeaf dismissed. ° | 
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BABBAN PANDE (Plaintiff) 
TErSUS 
LACHHMAN CHAUDHRI AND ANOTHER (Defendants). ig 


Pre-emption—Claim based on a wajib-ul-arz containing a statement 
of the existence of customs—Document pr epared during Gorakh- 

. pur setilement of 1885—Past history of village—When evidence 
Sufficient to establish custom. 

In support of his claim for pre-emption plaintiff relied ona 
statement regarding the existence of a custom contginead in a 
wajib-ul-arz which was prepared during the Gorakhyfur settle- 
ment of 1885. It was found that the Officers who gonducted 
that settlement had been directed*by the Board of Revenue to 
record a custom of pre-emption when the proprietors (being 
other than Mohammedan proprietors) expressly demanded that 
a note of the custom should be’ made, and, further, proved 
conclusively that the custom existed. The evidence relating to 
the history of the village showed that in the year 1837 a certain 
petition was put in by a member of a family residing in the 
village. He represented that he himself and his co-sharers had 
been birlyas in the village and had betn in possession since 
before the year 1800, ‘The petitioner's object® was to obtain 
the revenue engagement, the birtyas apparently desiring, that 
the settlement should be made yith, them and not, as formerly, 

‘with the superior proprietor. 

Held, that the existence of a custom of pre- -emption was, on 
the evidence, established and that the plaintiff was entitled to 
succeed. f 


SECOND APPEAL from a decrea of E. IX. Norton Esg., First 
Additional Judge of Gorakhpur, confirming a decree of PIARĘ 
Tau Rastos Eso., Additional Subordinate Judge of Basti. 


St. C. Thompson, for the appellant. 
Narmadeshwar Prasad Upadhiya, for th€ respondents. ° 


The judgment of the Court was delivered by 


Linpsay, J.—We cannot maintain the judgments of the 
courts below in this case. We think that the plaintiff was entitled 
to succeed and that it was established that a custom of pre- 
emption exists. e 


e The plainti§ brought into court extracts from the wajib-ul- 
arges of 1833,e860 and 1885 and he also claimed to have in 
support of his case a decree in which the right of gre-emption 
had been recognized. 

Clearly # lay heavily on the defendants to rebut this evidence 
led on behalf of the plaintiff. N g 
’ * S, A. No.e 1071 of 1922, 
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We have had a number of these Basti cases befofe us recently 
and it seems to us that the position regarding these wgjib-ul- 
arses in Basti and Gorakhpur is not properly appreciated by the’ 
courts there. i 


It was brought to the notice of the learned Judge of the 
court below in this case that the wajib-ul-are prior to the year. 
1885 was a document of special importance. 


We have in other cases found it necessary to draw attention 
to the fact that in the Gorakhpur and Basti settlement rules 
relating to the settlements which were made about the year 1885, 
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the Boayd of Revenue issued special instructions regarding the x 


preparatipn of a record of a custom of pre-emption. 


Settlement Officers wefe directed to record a custom of pre- 
emption when the proprietors, (being other than Mohammedan 
proprietors) expressly demanded, that a note of the custom 
should be made and, further, proved conclusively that the custom 
exists. It seems to us, therefore, that when we find in a wajib-1l- 
arg prepared under these instructions a statement that a custom 
exists, it must be assumed that the necessary proof was forth- 
coming before the Settlement Officer before that record was 
made; in other words, that there was proof which conclusively 
satisfftd the Settl&ment Officer of the existence of the custom. 


It is,in our opinion,ea mistake to treat these documents in 
the way in which.the courts below seem to treat them. We 
ought, in dealing with the question of the existence of custom, 
to begin with the last record. In this instance, the record was 
prepared in 1885. If it is proved that records of custom are 
set out if the earliér zajibeul-arges of 1860 and 1833, that is 
corroborative evidence. It is not proper to start with the 
wajib-ul-ars of 1833 to consider whether it was possible that @ 
custom could have grown up by that time and then to proceed 
to consider subsequent wajib-ul-arscs. The proper starting point 
is éhe last wajib-ul arz. 


We have it, therefore, that. there is a very strong presump- 
tion here in favour of the existence of custom andit remains to 
be seen what evidence was forthcoming by way of rebuttal. 
We disagree entirely with the view of the evidence relating to 
the history of the, village which has been taken by the court 
below. It seems to be clear on all hands that this was one*of 
those numerous villages in which there was a superior proprietor 
and‘ number of inferior proprietors called Diyas. It woulé 
seem that Jn the earlier shost term settlements which were made 
before the first regular settlement came to be madé under*the 
Regulation of 1833, the reventie engagements were taken from* 
the superior proprietor. A reference to the Gazetteer shows 
that in the earlitr days ‘of the *Rritish administration this was 


s 
- 
. 


uACHH MAN 
CRAUDHRI, 


Lindsay, J. 


, 
64 , ` HIGH COURT [A t. J.R 


the policy of the Government. “Later on, however, that policy 
was changed and the practice sprang up of taking the revenue 
engagement from the inferior proprietor or birtya and pro- 
viding for the rights of the superior proprietor by declaring 
that a certain amount of malikana shall be payable to him. 


This is what has happened in the present case. It appears 
that-in the year 1837 a certain petition was put in by a member 
of a family residing in this village. He represented that he 
himself and his co-sharers had been birtyas in this village and 
had been in possession since the time of the Nawab Wazir of 
Oudh, that is to say, since before the year 1800. 


The object of this petition was to obtain the revenug enfage- 
ment, the birtyas apparently desiring, that the settlemedt should 
be made with them and not, as heretofore, with thed superior 
proprietor. There is nothing whatever in this petition to indicate 
that it was impossible in any way that a custom of pre-gmption 
should have grown up by that timé or subsequently. It is not 
correct to say that if itis shown that certain property in the 
course of time becomes the exclusive property of an entire 
family, any custom relating to pre-emption must necessarily 
lapse. The true doctrine is that if the custom of pre- emption 
exists and if it so happens that the property to whjch it relates 
eventually comes into the hands of a single individuaé pro- 
prietor, the custom is there and then extinguished. That, how- 
ever, is not the case here for, as? wê have pointed eut, in the 
application which was made in the year 4€837,¢he applicant 
stated that there were other people who were co-sharers with 
himself. 


On all hands, therefore, it is clear that the very strong 
presumption in favour of the exist€nce of custom which is to be 
based upon the wajib-ul-ars prepared in the year 1885 has not 
in any way been overturned by the evidence of the history of 
the village. The case to our mind is a perfectly clear one, and, 
as we have said, we must hold that the existqnce of the custom 
should on this evidence have been held to be established. 5 


There remains the question of the consideration. It is stated 
in the sale-deed that the property was being sold for. the sum of 
Rs. 2,999. ‘The allegation of the plaintiff was that the true 
consideration was only Rs. 1,100. . 


“The court of first instance found on fhis fssue that the 
genuine considewation for the sale was a sum of Rs. 1,647 only. 


When the plaintiff went in appeal, the question. of consi- 
deration was raised again, but in View of the findirfg to which 
the learned Judge came rcgardingsthe existence of the custom, 
hé did -got consider it“ necessary to deride this issue. It will 


= now be necéssary for us to remitan issue to the Jearncd District 
: r 


ee 
. 
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Judge asking him to figd the trife consideration for the sale now evia 
sought to be pre-empted. No further evidence will be taken, P 
The finding of the learned Judge ought to be returned to us x” 
with as little delay as possible, and ten days from the date of  Basnan 
the receipt of the learned Judge’s finding will he allowed to the lah 


. . v, 
parties to file objections. LACHHMAN 


CHAULARI, 


Appeal allowed. L 
a Lindsay, J. 


BJNDESHWARI PRASAD TIWARI (Defendant) 


» cmr 
VErsSHS 1923 
H MAN PRASAD TIWARI (Plaintiff).* Dec, 3 


Privilege—Commuimications to persons in public position—IMWhen can — — 
be mage—Good faith—Punishment of crime—Object of—Malice KANHAIYA 

— When may be presumed—Damages, question of. Lat, J 

Communications addressed in good faith to persons in a pub- 
lic position for the purpose of giving them information to be 
used for the redress of grievances, the punishment of crime, or 
the security of public morals, are privileged, provided the sub- 
ject-matteg is within the competence of the person addressed. 

Where the defendant told a Sub-Divisional Officer that plaint- 
iff was in the habit of causing the crops of other persons to be 
reaped,and getting then®gr@zed by cattle and that he was a ° 
constant sgurce qf trouble to the people of the neighbourhood 
but the court found that the defendant’s communication was not 
addressed in good faith and was unfounded, held, that in such 
circumstances malice in law must be presumed and the privilege 
disappeared, and plaintiff was entitled to damages,- 

Even where a complaint is filed in a criminal court and is 
afterwards dismissed, a suit for damages for malicious prosecu- ` 
tion is in certain circumstances maintainable, because the pri- 
vilege is qualified and not absolute, and there is no protection 

eunless the case qomes within the qualification attached to the 

* privilege, - 

SEcoND APPEAL? from a‘detree of H. E. Home Esg., 
Second Additional Judge of Gorakhpur, confirminga decree of 
Basu Prarg Lar Rastocr; Additional Subordinate Judge of 
Basti. > 

Kamuda Prasad efor the appellant. . 

Kashi Narain Malaviya, for the respondent.. e ° 

‘THe judgment of the Court was delivered by ° 


Kanmawa LaL, J.—This was a suit for damages for Kanhaiga 
slander, The parties to the suit are residents and zemindars of » oe 
the village Jamni. In November, 1920 the sub-divisiona] officer . 

: e a*5S. A, No. 8&8 of 1922, =. 
XXU Q R. i a 
e 


—e 


ery 
BINDESH- 
WARI PRASAD 
TIWARI 
v. 
HANUMAN 
PRASAD 
TIWARI. 


= 
Kanhaiya 
Lal, 
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visited thatwillage and met the parties. ‘Ghe defendant Bindesh- 
wari Prasad told him that the plaintiff Hanuman Prasad was in 
the habit of causing the crops of other persons to be reaped 
and getting them grazed by cattle and that he was a constant 
source əf trouble and worry tothe people of the neighbourhood. 
It appears that the name of the plaintiff was at one time in the 
history-sheet and had been subsequently removed. The sub- 
divisional officer told Hanuman Prasad that he should not be- 

„have in a manner calculated to give rise to complaints against 
him and the matter there ended. 


The allegation of Hanuman Prasad was that the object of 
Bindeshwari Prasad in making that statement was tg get him 
implicated in a proceeding under section 110 of fe Code of 
Criminal Procedure and that he mede. that statemént, falsely 
and maliciously to injure him. 


The courts below found that the defendant-appejlant had 
made the statement imputed to him’and that the statement was 
unfounded, and, if acted upon by the sub-divisional officer, might 
have brought the plaintiff into serious trouble. They further 
found that the defendant-appellant had failed to make out that 
he believed in good faith that what he had said was true. It is 
urged on behalf of the defendant that the occasion was privi- 
leged and reliance is placed in support of*that confention on 
Chunni Lal v. Narsingh Das (!). But, as stated by Pollock, 
“communications addressed in good Yaith to persons4n a public 
position for the purpose of giving them information to be used 
for the redress of grievances, the punishment of crime, or the 
security of public morals, are privileged, provided the subject- 
matter is within the competence of the pegson addresged,” (Pol- 
lock on Tofts, 11th edition, page 272). The finding in this case 

„is that the communication was not addressed in good faith and 
was unfounded. In such circumstances malice in law must be 
presumed and the privilege disappears. ven where a complaint 
is filed ina Criminal Court and is aftegwards dismissed, a 
suit for damages for malicious prosecution is in certain circfims- 
tances maintainable, because the privilege és qualified and not 
absolute, and there is no protection unless the case comes 
within the qualification attached totthe privilege. The appeal, 
therefore, fails and is dismissed with costs. ` 

i Mppeal dismissed, 
` e (1) LL. R, 40 All, 341. i 
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MAHABIR (Applicant) TR 
versus . 1923 
MANOHAR SINGH (Opposite-party).* Dec , 4. 
Award—Validity of—Arbitration, reference to—Oral consent of Kannaiva 
both parties—No written application—Alemorandum by court Lat, J. 
—Effect of-—Civil Procedure Code, Sch, Il, para 1. . - 


Where- both the parties toa pending suit consented to a 
reference to arbitration and an order for reference was then 
@and@there made by the court in the presence of the parties, 
thogh not upon a written application, eld, that the award 
madp by the arbitrator was valid. Shama Sundram Iyer v. 
Abdul Latif, [1899] PL R., 27 Cal., 61 and Abdul Hasnid v, 
Riazuddin, [1907] I. L. R., 30 All, 32, followed. Umed 
Singh v. Seth Sobhagmgl Dhadha, [1915] 1.1. R., 43 Cal, 
290, (P. c.), referred to. 

A record taken down, by the court, of an oral statement made 
by the parties or their pleaders is as much an agreement in 
writing as a written dpplication made by the parties or their 
pleaders themselves. 


Cyt Revision from an order of Sygn Izmar Husain and 
Basu THAKUR PrasaD, Honorary Munsifs of Allahabad City. 
Braj Nath Vyas, for the @pplicant. i 
The following jadgment was delivered by 
Kanuarya LaL, J.—This isan applicationin revision against 
an award which has been accepted by the court below ina suit 
pending before it. On the date of the hearing of that suit, the 
‘pleaders for the parties stated that they had agreed to arbitra- 
tion and wanted to refer the matter in dispute toa certain 
pleader named by them for decision. Their statements were 
recorded by the court and a reference was made in accordance 
with their agreeme&tt. The arbitrator made an award, to which 
certain objections were taken by the defendants; but they did J 
not there state that the refereñce was invalid because it was 
not in writing, or that they had not authorised their pleaders 
to make it. In fact the vakalatnama filed by the applicant in 
the court below expressly authorised the pleader concerned to 
enter into aneagreement of arbitration. An objection is now 
‘taken that under paragraph 1 of the Second Schedule attached ° 
to the Code of Civil Procedure, the agreement ought to hate, 
been in wyiting, but a record taken down of an oral statement 
made by tlfe parties or their? pleaders is as much an agreenjent 
in writing as.a written’ application made by the parties or their, 
pleaders themselves. 'Bhe personality of the writer makes no X 
i e &  * Civ Rev. of 1923 , o 
oa 4 * 
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CIVIL, difference. “ln Shuma Siada lyer vp dbdul Latif () and 
r Abdul Hamid v. Rias-ud-din (#), it was accordingly held 
923 o : : Á 
—s that where both the parties to a pending suit consented to a 
MAHA reference to arbitration and an order of reference was then 
Manonar and there made by the court in the presence of the parties, 
Svcs. though not upon a written application, it was not open 
Kanhoi to the court to supersede that reference. An award is not 
anhotya è : KAk 
Lal, J7. invalid merely because an application for an order of reference 
e is not made in writing. In Umed Singh v. Seth Sobhagmal 
Dhadha (8), their Lordships of the Privy Council held that 
where a guardian ad litem of a minor party was in court and 
had assented to the application for reference to arbitrgtiog, the 
© omission of the guardian to sign the application was fvateril 
‘The application, therefore, fails and ig rejected. 


‘Application rejected. 





(1) [1899] I. L. R., 27 Cal., 6r. ú 
(2) [r907] I. L. R., 30 All, 32. 
(3) [rors] I. L. R., 43 Cal., 290. 
e 
aw BABU RAM (Piaintiffy .. ° 
1923 . versus 
De ? MUSAMMAT KOKEA ẸDefendant).*® * 
Bly 3 e 
— Restiintion of conjugal rights—Suit for by husband—Reasonable 
n F „apprehension of bodily injury—lVife obtaining maintenance 
gee order for desertion and executing such order by attachment and 
arrest. ° = 


The plaintiff turned his wife out of doors stating that he 
suspected her chastity. The wife applied to the Criminal Court 
for a maintenance order, and while the proceedings were in pro- 
gress, the plaintiff even then refuged to take his wife back 
stating that at the time he suspected herechastity. The wife 
having obtained a maintenance order, endeavoured to realize 

D ` the money that was due to her but the pląjntiff refused to pay 
it. She had to attach plaintiff’s property and to place him in 
custody in order to execute the ogder. The plaintiff, subse- 
quently, filed a suit for restitution of conjugal rights against 

-the wife stating that his suspicion had been allayed. 


. Held, that having regard io the circunf&tances of the case, 


e : the wife would have reasonable apprehension of bodily injury 
°° : if she retugned ‘to her husband, and the suit was rightly dis- 
r missed, . a ° 


_ SECOND APPEAL from a decree of L. JounsronN Esq., Dis- 
trict Judge of Pilibhit, revcrsingea decree of Panpit LAKSHMI 

A Darr Josu, Munsif. aS 
> Ps * S.A, No, 633 of 1922. ® ° 


s 
a pe i . 


+ 
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i s 
Surendro Naih Sen, for the appellant. : 
The respondent was not represented. . 


The judgment of the Court was delivered by 


Cv 


meannan 


1923 
Bano Rau 


Stuart, J.—This is an appeal by a husband whosessuit for musasacar 


restitution of conjugal rights has been dismissed by the lower 
appellate court. The learned District Judge not having decided 
certain points, we propose to decide them ourselves under the 
provisions of section 103 of the Code of Civil Procedure. These, 
are the facts as we find them. The appellant is a Brahman. 
Many years ago he turned his wife out of doors stating that he 
suspested her chastity. The woman went to live with her uncle 
who supra her. She then applied to the Criminal Court 
for a maintenance order under section 488 of the Code of 
Criminal Procedure and she obtained an order awarding her 
sufficient maintenance. It is to be noted that under the law she 
could rot have received maintenance if without sufficient reason 
she refused to live with her husband or if they were living 
separately by mutual consent. The plaintiff has admitted that 
when the maintenance proceedings were in progress before the 
Magistrate, he even then refused to take his wife back stating 
that at the tjme he Suspected her chastity. When the woman 
endeayoured to qbtain the money that was due to her, the 


- husband refused to pay it and she had to attach his property 


and to arrest him and place him in custody to execute the order. 
At the end of this, ke has applied for restitution of conjugal 
rights against her and has advanced the somewhat amazing 
suggestion that although he has suspected her chastity for 20 
years, now that she has claimed an order of maintenance against 
him, his Suspicion hàs beenallayed. It is perfectly clear why 
he has brought this suit. If he succeeds, he will be able to go 
to the Criminal Court and say that his wife is refusing to live 
with him without sufficient reason arid the order of maintenance 
will then be cancellgd. But what will become of the woman? 
She will be deprived of maintenance and will then be compelled 
to return and live, with her husband sooner or later. In the 
circumstances we have no hesitation in saying that she will have 
a reasonable apprehension of bodily injury if she returns to her 
husband. We consider that the suit was rightly dismissed and 
dismiss this zppeal. The appellant will pay his own costs. 
The other side’ beint unrepresented will pay her own costs. + 


Appeal dismissed. 
e 


Koxa. 
Siuart, J. 


- Dec., 3. 


KANHAIYA 
g LAL, J. 
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MAN SINGH (Defendant) 
$ versus 
MADHO SINGH anp orHeErs (Plaintifs).* 


Provincial Small Cause Courts Act, 1887, cl. 43 A and 35 of the 


second schedule—Chardge of criniinal nusappropriation of wood 
belonging to grove-holder—Case without jurisdiction of Small 
Cause Court—Grove planied by tenanit—E-xistence of, unchal-, 
lenged by Zemindar—Transferabie interesi—When acquired by 
grove-holder—Absence of custom—Proprietorship pf ¢rees— 
Right to convert a portion of occupancy holding mf grove— 
Zemindar, when not empowered to eject tenant. 


An occupancy tenant has no right to convert a portion of the 
occupancy holding into a grove. _If he does so, the land-holder è 
has got the power to eject him fer doing an act detrimental to 
the purpose for -which the land was let under section 57 of the 
U, P. Tenancy Act. But that power can only be exercised with- 
in one year from the date of the conversion. 


The general rulé applicable to stray trees growing on an 
occupancy holding does not apply to groves planted by tenants 
with the implied or express acquiescence of, the Zemindags. 


Where land had been let to a tenant for the special purpose 
of planting a grove thereon ®or “where a grove ptanted bya 
tenant had been allowed to exist unchallenged by the Zemindar, 
‘held; that the person who planted the grove acquired a transfer- 
able interest therein, and, in the absence of custom to the 
contrary,.the trees became his property. Jaleshar Sahuv. Raj 
Mangal. [1921] LL. R., 43 All., 606, Baijnath Sinyh v. Chan- 
drapal Singh, [1923] 21 A. L. J. R., 457, Nathan v. Kamla 
Kunwar, [1891] I. L, R., 13 All, s71 and Chokhe Lal v. 
Behari Lal, [1920] 18 A. L, J. R., 820, referred to, 


In a dispute relating to a mango tree which formed part, ofa 
grove belonging to defendant and aod fallen in a storm, 
the plaintiff (zemindar) alleged that the defendant had no 
right to sell the fallen wood and apprSptiate its price. ‘The 
Courts decreed in plaintiff’s favour. Defendant having appeal- 
ed to the High Court, the plaintiff objected that no second 
appeal lay as the suit was of a Small Cause Court nature. 
Held, that the allegation of the plaintiff gmoupted to a charge 
of criminal misappropriation of the wood and clause 35 of the 

‘second s@hedule of the Provincial Small Cause Courts Act, 
1887, excladed it from the jurisdiction of a Small Cause Court. 
Clause 43 A of the said schedule would be similarly applicable, 


e Ever if these Articles had not been applicable, there would 


have been sufficient reason €or converting this appeal into a 
petition, in revision to meet the ends ef justice, 


* S.A, No. 840 of 1922.9 ° 
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SECOND APPEAL frem a debree of Basu PARTAP SINCH, cwo, 
Additional Judge of Aligarh, confirming a decree of Mgutvi 


Syp Musamman Mir, Additional Munsif of Kasganj. pao 
A, Sanyal, for the appellant. , AT SIEGE 
Gulzari Lai, for the respondents. Manno 


The following judgment was delivered by o. 
anhaiy 


KANHATYA Lat, J.—The dispute in this appeal relates to a Lal, J. 
mango tree which formed a part of a grove standing in No. 254. - 
Khasra of the village Nagla Lala and had fallen in a storm 

*some time in July, 1921. The plaintiffs are the Zemindars of 
that wWilage. The defendant, Man Singh, is the grove-holder 
or the defendant of the person who had originally planted the ~“ 
grove. e land in question was at one time his occupancy 
holding, but the portion which is now covered by the grove was 
converted into a grove some time before the old settlement. 
The alleBation of the plaintiffs was that the defendants had no 
right to sell the fallen wood and appropriate its price. The 
courts below found in their favour and decreed the claim. It e 
is objected on behalf of the plaintiffs that no second appeal lies, 
because the suit was of a Small Cause Court nature. The 
allegation of the plaintlfis, however, amounted to a charge of 
crimingl misappropriation of the wood; and clause 35 of the 
second schedule of the Provincial Small Cause Courts Act 1887 
excluded it, from the jurisdiction of a Small Cause Court. 
Clause 43 A ofthe sgid schedule would be similarly applicable. 
Even if these Articles had not been applicable, there would have 
_ been sufficient reason for converting this appeal into a petition 
in revision to meet the ends of justice. 


The main point about whick the parties are at’ issue relates 
„to the right of a person, who had planted a grove on what was 
originally an occupancy holding, to cut the trees or appropriate 
the fallen wood thereof.» An occupancy tenant has no right to 
convert a portion gf the occupancy holding into a grove. If 
he does so, the land-holder has got the power to eject him for 
doing: an act detrimental to the purpose for which the land was al 
let under section 57 of the U. P. Tenancy Act (No. II of 1901). 
But that power can onlyebe exercised within one year from 
the date of the conversion. The defendant Man Singh stated 
* that the grove stands on about two bighas of land and that it 
had been planted by*his ancestors. The plaintiffs admitted that 
the tree in dispute was 80 years old. Their witness Roddat 
Single similarly admitted that the tree in dispute appertained * 
, to d-grove kelonging to Man Singh whose ancestors had planted 
it. The general rule applicable to stray trees growing onùan 
occupancy holding does not apply to groves planted by tenants ° 
with the implied or express acquiescence of the zentindars. y 
Where land has beer let to a tenant for the special purpqse of ™. 


. 
e e hd 


Cvi, 


1934 
Man SINGH 
v. 
Manso 
Src. 

Kanhatya 
7. Lal, J. 
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planting a grove thereon or anke a groye planted-by a tenant 
has heen allowed to exist unchallenged by the zemindar, the 
person who plants the grove acquires a transferable interest 
therein, and in the absence of a custom to the contrary, the 
trees beeome his property. Vide Jaleshar Sahu v. Raj Man- 
gal () and Baijnath Singh v. Chandrapal Singh (°). In 
Nathan v. Kamla Kunwar (8), it was held that a zemindar 
claiming a right to the fallen wood of self-sown trees, which 


had been growing on an occupancy holding, must prove some 


custom or contract by which he was entitled to take such wood. 
This rule will apply a fortiori to’a grove which has been planted 
by ihe tenant. In Chokhe Lal v. Behari Lal (4), it,wag held 
that under the general law a grove-holder possessed f rights 
in respect of his grove which were excluded by the Provisions 
of the wajib-ul-arz. When the wajib-ul-ars in the present 
instance was prepared, the zemindars claimed that the grove- 
holders had no right to cut the frees standing -in tle grove 
without their permission, while the tenants claimed a right to. 
cut the trees without any reference to the landholders, and no 
decision was arrived at. ‘The grove in dispute unquestionably’ 
stands on a part of a larger holding, but as the lower appellate. 
court points out, the holding consists of a number of plots and 
the grove stands on one of them and forms a séparate entity. 
The incidence of an agricultural holding does not attach fo such 
a grove after it has been allowed {o exist so long unghallenged. 
The appeal is, therefore, allowed and the suit of the plaintiffs 
dismissed with costs here and hitherto. P $ 


; Appeal allowed. 
(1) [1921] I. L. R., 43 All, 606. (2) [1q23] 21 A. L, J. R., 457. 
(3) [1:891] I. L. R., 13 All, 571. °(4) [1920] 18 A. L, J. R., 820, 
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KARIM BAKHSH (Plaintif) tv 





; VETSUS ° 1923 
WAHAJUDDIN ann orners (Defendants).* Magee 


Partition—Withdrawal of proceedings—Application sanctioned— years J. 
Co-sharer—-Party to proceedings—Pelition lo continue partis Y UFERII, J. 
lion—Acceptance of—Effect of—No cessation of proceedings— 
Plaintiff adult at ihe time of commencement of proceedings— 
Refrains from having his name recorded as co-sharer—Permils 
bræheşs to represent his interesis—Case of estoppel by conduct 

Repl cenation question of—Land Revenue Act (Local Act Il] 

of 190M), section 233 K— Applicability of. : 

In the course of partition proceedings instituted by one W, 
in a Revenue Court, two Mohammedan brothers, M and AB, 
wh® were recorded co-skarers, took certain objections to the 
partition, These objections were decided against them, Soon 
after W withdrew his application for partition. The withdrawal 
was accepted as far as } was concerned but almost directly 
another co-sharer 4, who had been a arty to the partition 
proceedings, demanded that the partition should be allowed to 
go on, and his request was acceded to. 


eHeld, that én the merits of the case there was no cessation 

of the proceedings and that the order of the presiding officer 

on As petition amovhte® in effect toa cancellation of the : 
sanction te withdraw and it was not necessary to issue fresh 
proclamations, : 


Where, before the commencement of the partition proceedings 
above-mentioned, „ plaintiff had attained majority and had 
delibefately permitted Mand 4B (plaintiff’s elder brothers) 
to remain recorded as co-sharers in respect of the property 
which really belonged to him and had also permitted them to 
represent his ‘interests in that property and te assert claims on 
their own behalt which were really assertions of proprietary 

etitle on his behalf, held, that although the representation was 

° not a good representation in law, the plaintiff's conduct in 
refusing to digelose his *titte and refraining from having his 
name récorded as a co-sharer and thus giving notice to the ° 
parties and the presiding officer as to his position, estopped 
him from seeking any relief in the aforesaid partition proceed- 
ings. (per STUART, J.) : 

fTeld, that ih the peculiar circumstances of the case. the 
question of representation did come in although the plaintif€ 
was a Mohammedan. (per Muxerui, J.) e . 

» — SeconpsAppgau from a decree of PANDIY GAURI SHANKAR 
Tewari, Judge, Small Cause an exercising the powers of a` 
Subordtnate Judge of Allahabad, confirming a decreeof Mautys * 


Musammap Ipris, Munsif of East Allahabad. : z 
: ° °* S, A, No. 665 ef 1922, e. . 
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cvi, Peary Inl Banerji and M. A. Asiz, for the appellant. 
1923 Iqbal Ahmad, for the respondents. 

awit The following judgments ‘were delivered by 
Baxasu Stuart, J.— This appeal is mainly on two points. The first 
Wanaj-up- is whether certain partition proceedings in a revenue court were 
DIN. vitiated by the omission to issue fresh proclamation of the 
Sinart. J. Proceedings, and the second is whether even if those proceedings 
e  ,were regular, the plaintiff-appellant is prevented from obtaining 


a relief under the provisions of section 233k of Local Act IlI 

of 1go1. The facts in respect of the first point are these :—A Ħ 
certain Wahaj-ud-din applied to the revenue authgritigs ‘for 
— partition of his share in a village in the Allahabad digit Fle 
put in this application in 1909. Ip the course of tlfe proceed- 
ings, two brothers, Meera Bakhsh and Aulia Bakhsh, who are 
recorded’ co-sharers of a 2 pie share, took certain objections to 
the partition which involved a question of proprietéry: title. 
These objections were decided against them and that decision 
became final. These objections were decided against them be- 
fore March, 1916. In March, 1916, Wahaj-ud-din withdrew 
his application for partition, and if this withdrawal had been 
accepted, the whole of the partition procetdings would ordinari- 
ly have come to an end and there would have, been no partition. 
The withdrawal was accepted as far as Wahaj-ud-din was con- 
cerned but almost directly another.co-sharer Abdu] Jalil, who 
had been a party to the partition proceedings, demanded that 
the partition should be allowed to go on, and his request was 
acceded to. The partition was accordingly, completed and 
finally sanctioned on the roth of October, 1917. The first 
point which we have to decide,is whether the aceeptance of 
Wahaj-ud-din's withdrawal automatically brought proceedings 
to an end and necessitated the commencement of new proceed- 
ings with the issue of fresh notices and,a complete cancellation 
of the previous proceedings. I am of opinion that on the merits 
there was no cessation of the proceedings and that the dyder 
q of the presiding officer on Abdul, Jalil’s petition amounted in 
effect to a cancellation of the sanction to withdraw. The appeal, 

therefore, cannot succeed upon the figst point. 


The second point is more important and more difficult. The 
present plaintiff Karim Bakhsh is a younger brother of Aulia 
Bakhsh and Meera Bakhsh. He was a posthuméus child being 
born after thaxdeath of his father Maula Bakhsh. Maula Bakhsh 

e owned a 2 piewhare in mauza Seondha. At his death this was 
recorded jointly in the names of his two existing sons Afilia 

Bakhsh and Meera Bakhsh. I am not in a position to say 

e whether the entry was made before or after the birth of Karim 

° Baksh.e Karim Bakhsh was born abotit 1888 and had attained 
-~ his majority before the partition proceedings eominenced. His 
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name was not recordtd as that of a co-sharcr at the time that cva 
the partition proceedings commenced and it was not so recorded Da 
till the 16th of August, 1915 when Aulia Bakhsh died. Then ns 
the name of the plaintiff-appellant was recorded in place of Kan 


Aulia Bakhsh in the revenue papers but he was not brought on Banken 
as a party to the partition proceedings and he was nevera Wauay vn- 
party to the partition proceedings. The question which he DIN, 


wishes to re-open in the suit out of which this appeal arises iS Suari J, 
the very question of proprietary title which was decided against « = 
ehis brothers Aulia Bakhsh and Meera Bakhsh sometime in 1911. 
His case is that as he was not a party to the partition pro- 
ceedin&s, pection 233k has no application and that, under the 
law as ih understood in this Court, he has a perfect right to 
raise the matter now. Section 233k can ordinarily only operate 
as against those recorded co-sharers who have been parties to the 
partition, proceedings. The courts below repelled the plaintiff- 
appellant’s plea on the grofind that although his name did not 
appear, he was sufficiently represented by his elder brothers. I 
doubt the soundness of this proposition. I do not sec how a . 
Mohammedan tenant-in-common can be held to be represented 
by another Mohammedgn tenant-in-common merely because their 
interests are identical. But I would agree with the courts beluw 
in refusing the plaintiff-appellant any relief for a different 
reason. We have a clear and binding finding as to the facts 
and on these facts it apptar® that the plaintiff-appellant had 
attained majosity before the partition proceedings ever com- 
menced and that he deliberately permitted his brothers Aulia 
Bakhsh and Meera Bakhsh to remain recorded as co-sharers in 
respect of the property,which really belonged to him and that he 
' permitted them to represent his interests in that property and 
to. assert claims of proprietary on their own behalf which were 
really assertions of proprietary title on his behalf. I do not 
consider that this representation was a good representation in 
law put I do consider the plaintiff-appellant’s conduct in refusing 
to disclose his title and refraining from having his name recorded 
as aco-sharer and thus giving-notice to the parties and the r 
presiding officer as to his position, estops him from secking any 
relief in the present proceedings. I-consider that this is a clear 
case of estoppel by conduct and for that reason I would dismiss 
this appeal. $. -y E za , 
> MUKERJI, J.—I quite agree with my learned brother that Mukerji, J.e 
the appeal should be dismissed, but I. wish to ad@®a few word? 
I would rest the decree of this Court more off the ground of * 
- representation than on the ground of estoppel. I quite agree 
that the principle of estoppel applies to the facts of the case But 
I should think that in fhe peculiar circumstances of this case ° 
the question of répresentation does come in although*the ap- 
pellant is a Mohammedan.. The'rilg of estoppel by substantial 7 
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cvy, representation is based on broad principles. The rule applies 
1943 with. great force in the case of a Hindu family simply because 
— of the constitution of it, but in other cases only if the facts are 
O sufficient for its support. The object of this rule is this. The 
z court ig to dispense justice, and the rules of procedure should 
Wanag uo- not be allowed to defeat the ends of justice. It is for this reason 
ee that in cases where it is found that a minor was not substantially 
Mukerji, J. represented in a previous» litigation, he is not allowed to have set 
= aside the decree, on the simple ground of want of representation. 
It has been held that he must show that he has been substantially 
prejudiced by the decree. E 


In the circumstances of this case the appellant was po with 


his brothers. The brothers were carrying on all the þusiness of 
the family. In fact.it was they who brought him up. It has 
been found, as a matter of fact, that he was all along aware of 
all the litigations that were going on inthe family. It,has been 
found in the case that although he was adult at the date when 
the partition commenced, he never asked for being recorded as 
5 a co-sharer with his brothers. It was only on the death of his 
elder brother Aulia Bakhsh that his name was recorded. Even 
then his name was recorded not under hig independent right but 
as an heir to Aulia Bakhsh. If, therefore, his Brothers raised 
the same contention about the partition of the abadi of*Yusuf- 
ganj asthe appellant is now raising and if that contention was 
found against his brothers, is ft conducive to the‘nterests of 
justice that Karim Bakhsh should be allowed to re-open the 
question which was settled against his brothers and for all 
practical purposes against him? I think that he should not be 


= allowed to re-open the partition. I also would dismiss this 
appeal. 
By rug Court.—The order of the Court is that the appeal 
is dismissed with costs. 
Appeal dismissed. 
cir ` 
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CIVIL HIRA LAL (Plaintif) 
1933 versus 
Dea KHAIRATI LAL (Defendi). Y 
ec. 
LS Contract—Price of disputed property—Referred to valuer to as- 
* Maas, C. J. certain bet®ren parties— Fraud or mistake in making valuation— 
Piccorr, J. « When conti®ct cannot be enforced, 
Where under the terms of a contract property was to be sold . 
at a price to be fixed by a valuer, this fact does not of 
a itself preclude the Court from’ inquiring into the adequaty of the 
° ’ consideration, and if any circumstances arose which threw.a 
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doubt on the accuracy with which the E Was made, and ava 
if the valuation were such as to convince the court tbat the oe 
valuer had acted under fraud or by applying a wholly mistaken #923 
standard, the contract would be incapable of enforcement in Hima L LaL 


equity. è 
K ne T 
First 'APPEAL from a decree of Mavivi Arı Ausat, Sub- KAIRA s 


ordinate Judge of Aligarh. 


Surendro Nath Sen, for the appellånt. 
B. E. O’Conor and Kailas Nath Katju, for the respondent. 


The judgment of the Court was delivered by 


M®arf, C. J.—This is an appeal from the judgment of the Mggrs.c. J. 
Subordingte Judge of Aligarh. The action was one brought by 
Hira Lal for specific performance of an agreement, Khairati 
Lal being the defendant. ‘The plaintiff and defendant each had 
a certaim share in a house in,mohalla Dhusaran in Aligarh. They 
had frequent quarrels and those quarrels brought them to the 
criminal courts, and it appears that when the Deputy Collector 
was investigating or about to investigate one of those criminal 
complaints, it was suggested that as these parties could not live 
pleasantly in close psoximity to each other, it would be a very 
good thing if dne sold his share of the house to the other and 
removtd himself to a distance. That view seemed, in the 
circumstances, to both of them to be a wise thing to do, and on 
the 4th of September, 1919, When the parties were before a 
Magistrate of the se¢ond class, they agreed that one Sohan Lal, 

a pleader, should act in preparing an estimate of the price of 
the share in the house owned and possessed by Hira Lal. Hight 
days later, on the 12tk of September, there was a formal agree- 
ment which gave Sohan Lal *the power to determine what was 
the value of the house and for what amount the share should 
be sold, and it was agreed that Khairati Lal would purchase the 
share that Hira Lal possessed in the house for the amount that 
Babu Sohan Lal młght determine to be. There was nothing 
whatever said about the method of procedure that Sohan Lal 
should adopt exceptethat he Wasto determine the value of the 
house after inspecting it. That was all he had todo. He did 
inspect the house, of that there is no doubt, and on the 29th of 
September he valued the share of Hira Lal in the house at 
Rs. 5,800. That gmount came as a considerable shock to 
Khairati Lal, and on the 8th of October hein fact offered to 
sell his share at a price which would show “£ considerabl 
less value than Rs. 5,500 as Hira Lal’s share®in the’ house. ~ 
Again, in tke written statement in paragraph 19 he qffered to 
sell his share in the house for Rs. 1,500 and put his share twice , 
as much as Hira Lal’s. On that basis, therefore, he was 
expressing his Aqillingness to part with his share in the Mouse at ee 
a price very very fat below the estimated value put upom.Hira à 
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Lal’s share by Sohan Lal. When the case came to trial, some- 
how er other Sohan Lal was got into the box and he gave 
evidence. When he gave evidence, it became perfectly clear that 
he had acted in a thoroughly careless manner. He appeared to 
have no idea whatever of the proper way of discharging the 
duty which he had undertaken and we are greatly astonished that 
a pleader of mature age and presumably some legal experience 
should have conducted himself in the way that he did. On,his 
ewn admission, he did not ask the advice of anybody as to the 
rates and prices which were prevailing in the mohalla. “We do , 
not say that it was necessary for him to do that, because he 
might, in his own experience, already have got a fajir general 
idea. It would, however, have been a prudent thing for him 
to do this and it might have saved him from giving estimate 
which we regard as completely extravagant. We now know 
the basis of that estimate, and he says that having had the rooms 
counted, he prepared an estimate gf the price by guess. What 
in fact he did is clear from an answer he made to the court. 
He took what he believed to be the price of materials and the 
price of labour prevailing in the year 1919, and he worked out 
a figure of what he believed would haye cost if somebody 
started to build on that site a portion of the house such as he 
was called upon to value. He was aware that he was dealing 
with a house at least 40 years old as regards, at all events, the. 
principal structure, and it never*océurred to him ateall that he 
was proceeding upon a completely unfair basis. What he ought 
to have done would have been to have asked himself what was 
the value of the house after allowing for the fact that it was a 
house 40 years of age. The proper quesjion for him to put to 
himself was what would a willing purchaser be likely to give to 
a seller according to the original structure of the house, its 
present condition and location. When questions, directed to show 
that his valué was over-estimated, were put to him, he dropped 
down to asum of Rs. 3,000 as being the value of the hougg as 
it stands to-day. There is no doubt that Mr. Ali Ausat took a 
strong view with regard to Mr..Sohan Lal’g incompetence and 
carelessness. We take the same view and we consider that he 
is deserving of censure and reprobatien. 


Now comes the appellant who says that he is entitled toa 
decree for specific performance, that is to say, that this Court in 
the exercise of its discretion, must decree that Khairati Lal shall 
pay Rs. 5,500 èr a property manifestly worth not more, than 

“Rs. 3,900." Wê decline to do it, and it so happens that this type 
of case has been considered in some of the, English decisions. 
In the sixth edition of Fry on Specific Performance, page 215, 

“the law is summarised in this way: “ Where the contract’ refers 
the price to a valuer. for him to ascertain between the parties, 
this feet dees not of itself predilde the court” from inquiring into. 
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the adequacy of the consideration, and this inadeqhacy of con- CIVIL, 
sideration would, of course, be strengthened as a defence df any ie 
; : : ens : #923 
circumstances arose which threw a doubt on the accuracy with 
` which the valuation was made. The effect of an undervaluing Hisa L Lar 
by the valuers is a question which has, however, been but little kaaran 
discussed in our Courts: it has been debated with the usual Lat. 


diversity of -opinion by the writers on civil law. It is conceived Mears. C.J 
that, if the undervalue were such aseo convince the court that “°°” 
the valuers had acted under fraud or mistake, the contracte ord 
would be incapable of enforcement in Equity: otherwise, if the 
*undervalue did not so convince the court”. We are of opinion 
here {hat the valuer arrived at his finding ‘by applying a wholly 
mistaken gtandard. We, therefore, approve the decision of the ~~ 
Subordinate Judge and dismiss the appeal with costs. 
Appeal dismissed. 
UMED SINGH (Accused) -CRIMINAL 
Versus T 
KING-EMPEROR rarouvcau UCHHAB pte 


SINGH (Opposite party).* Dec., 12. 
Penal Gode, TOA roth exception—Applicabilily of—Person Syuan, J. 
excommunicated by caste fellows—Applicant informed other 
members of the caste of ike fact—Offence, if any. 
One U was put out of caste by a meeting of his caste fellows 
for having taken water from the hands of a certain person L. 
Applicant told some members of the caste not to take water 
from the hands of U as if they did so they would be liable to 
be excommunicate. The Magistrate found applicant guilty 
of the offence of defamation and sentenced him under Sec. soo 
of the Penal Code. 
Held, that the applicant’s case was covered clearly by the 
‘roth exception to section 499 of the Penal Code and no charge 
eof defamation IW against. him. 


ia v. Sankara, I. L. R., 6 Mad., 381, referred o 


he EA for revisien of an order “of D. L. JOHNSON 
Esg., L C. S., Sessions Judge of Kumaun. 
M. L. Agaryala, for the applicant. 
Kailas Nath Katju, for the opposite party. = E 
The judgment of the Court was delivered by e oe 
STUART, J.—The matter now before me has dragged on for 
nine months. The facts can be stated very shortly. A certain 
Uchhabs Singh of Kumaon todk water from the hands of a ° 
certain Lachhi and for 80 doing was put out of caste by a fon 
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Criminal meeting of*his caste fellows. The charge is that tke applicant 
1928 Umed Singh told three men Sohan Singh, Nar Singh, and Bal- 
— krishan not to take water from the hands of Uchhab Singh as 

Umro Since if they did so they would be liable to be put out of caste. This 
Kiye-  Statemeht has been found to be true. Uchhab Singh had taken 
Empgrok. water from the hands of Lachhi and had been put out of caste 
Stuart,j, 2nd anyone who took water from the hands of Uchhab Singh 
*"" was liable to be put out of caste. On these allegations Umed 

e Singh was found guilty of the offence of defamation and sentenc- 
ed under section 500 of the Indian Penal Code to one month’s, 
imprisonment. He has already served this sentence. The Magis- 
trate, in his judgment, has laid stress on the fact thaw#Umed 

< Singh, the applicant, isa scheming busybody shot always 
endeavouring to make trouble in the district and that he had 
probably been sedulously circulating rumours to the deteriment 

of Uchhab Singh in this connection ina large number of 
villages. It is difficult to find how the evidence supports this 
conclusion in full, The Magistrate was, however, in no way 
concerned with anything except the charge before him and I 
find it hard to understand how, after a perusal of the charge 
itself, once the facts were ascertained, he could have considered 

the conviction supportable. Both the learned Sessions Judge 

and the Magistrate have laid stress on the fact thate Umed 
Singh had denied having made the statement which he is found 

to have made and they refused te losk at a plea of pustification. 

But the plea of justification is so inextsicablyconnected with 

the finding of fact that it is a matter of no consequence that it 

was not raised explicitly. The case is covered clearly by the 
roth exception to section 499 anda vegy slight consideration 
would show how impossible the charge was. The man had 
been put out of caste, so the imputation was true and any person 
taking water from his hands was liable to be put out of caste. 
Thus a caution not to take water fromshis hands was for the 
benefit of the person who received it. lhe learned Sessions 
Judge has referred to the decision Queen-Empress v. San- 

= kara (1). That case, however, has no bearing upon the present 
one. The conviction there was upheld upon a point which does 

not arise here. The point was thatethe author of the excom- 
munication had published the excommunication in such a manner 

as to make it known to persons unconngcted® with the- caste. 

Mere the case is different. The communications were made 

eonly to members of the caste and for their benefit. 


I, therefor, set the conviction aside. The matter is acade- 
mic. The sentence has already been served and if ¢he applicant 
has come into this Court in ordgr to benefit his reputation, he 
° has failed*in that object. 


e 
TETIT F Conviction set aside, 
. x) 2 I $ 3 on § Ma 3 381. 
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DALGANJAN AND OTHERS 
versus è 
EMPEROR.” 
Indjan Penal Code, section 97—Property belonging to another— 
Right to defend against an act amownting to theft, robbery or 
criminal trespass. 
Under sectiom 97 of the Indian Penal Code every person has 
_ aright to defend the property, whether moveable or immoveable, 
ng only of himself but of any other person against an act which 
is an offence falling under the definition of theft, robbery or 
“crimink! trespass or which is an attempt to commit theft, rob- 
` bery or criminal trespass. ù 
. Crmina, Revision from an order of Basu KAMESHWAR 
Nara, Atiditional Sessions Judge of Allahabad. 
Kumuda Prasad, for the applicants. 
` Assistant Government Advocate, for the Crown. 
The following judgment was delivered by 


SULAIMAN, J.—Thé present applicants have been convicted 
under section 323 rgad with section 147 of the Indian Penal 
Code. One Jalpa tenant was in possession of a certain mango 
grove in village Osa which belonged to the Raja Saheb of Bara. 
On ‘his death pe leff two step sons anda step daughter, who 
was married to a cousin of Thakurdin. It is found that Thakur- 
din was in possession of this-grove about May, 1923. He 
applied to the Raja Saheb for the grant of a lease of the crops 
to him. . While that aplication was pending, the Raja Saheb’s 
sazawal auctioned the crops to one Rameshwar Kurmi and 
made a report with a recommendation that the lease to Ramesh- 
wart should be sanctioned On the 12th of May the Raja Saheb 
accepted the lease in quale of Thakurdin and not Rameshwar. 
The Sasawal, after having been informed of this order, put 
Thakurdin in actual possession, of the crops. He did not, how- 
ever, inform Rameshwar of this. What next happened may 
well be described in the words of the learned Additional Sessions 
Judge himself :— . 

E “On the¢norning of the rsth of May Rameshwar with two 
. other men “went® and plucked some mangoeS from those trees. 
~. “They were obstructed by Ujagar appellant who ta@k away from 
` them the fruits plucked by them, Rameshwar they went and com- 

-  #plainedfo Deo Saran, the head of the Kurmi party, and the latter 
: took him again along with ħim'to pluck the mangoes, «This tipe 
«+ . Deo Saran, Rameshwar and Rachchu went to pluck the mangoes 
‘armed with /athis and Deo Saran challenged that he*would take 
the fruits and anyone who could might oppose him, “It was 
woe PCr, Rev, ‘No. 6§2,0f 1923. ows 
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wholly^wrong on the part of Rameshwar and Deo Saran to have 
gone there with Jathis to enforce their supposed right by show 
of force and challenge Ujagar and others of the other party. 
The appellants Ujagar and others, in response to the challenge, 
went there armed with lathis to resist the taking of fruits by 
Deo Saran’s party. There was an exchange of hot words bet 
ween Deo Saran and Dalganjan, a servant of Behari Lal, and 
they then came to blows; many other kurmis also arrived and 
a fight commenced *in which Deo Saran on one side and Dal- 
ganjan and his brother Sheo Partap on the other were hurt and 
felled down, The others then went away,” 

The learned Additional Sessions Judge has found that? 
Thakurdin was in rightful possession of the mango creps and 
that as Rameshwar’s lease had not been sanctioned, pe and his 
party had no right to the crops and had no right whatsoever to 
take the fruits by force. He has also found that it was quite 
wrong of Rameshwar to go there and pluck such-fryits, He 
has also found, that when they went a second time to pluck the 
mango fruits, they went there armed‘with /athis and challenged 
that they would take the fruits and anyone who wanted to resist 
them should come forward. This conduct has been found by 
the learned Additional Sessions Judge to have’ been wholly 
wrong. It has been also found that in response to the challenge 
the members of Ujagar’s party went there to resist the taking 
of fruits by Deo Saran’s party. It is clear that the accused 
went there to resist the other partys that hot words were ex- 
changed and they ultimately came to blows. Imithe fight which 
took place, one man Deo Saran was hurt on the other side and 
received some simple hurts, whereas two men were hurt on the 
accused’s side and were actually felled dgwn. 


The actual facts cannot now be much disputed and they were 
fully proved by the evidence of a number of neighbours who 
happened to be present near the scene. The accused at the trial 
raised the plea of private defence of property. ‘The learned 
Additional Sessions Judge has overiuled that plea on a ground 
which is not quite apparent. In the course of his judgmerit he 
has remarked: “ It would have been a different thing if Thakur- 
din had tried to protect his possession against Rameshwar ”, 
What the learned Judge probably thbught was that as the crop 
was in the possession of Thakurdin, he alone could have put 
forward a plea of self-defence and that thg otHer accused per- 
sons who are not directly related to Thakurdin could not claim 
“that protecti8®. This view was clearly wrong. He has also 
remarked thdt “the fight commenced before any fruits were 
plucked py the opposite party”. Wnder section 97 of the Indian 


, Penal Code itis provided that every person has a right to 


defend thè property whether moveable or immoveable of himself 
or of any other person against any act which is an offence 
falling under the definition,oé theft, robber} or criminal trespass 
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or which is ati attempt to commit. theft, robbery br criminal 
trespass. On the findings arrived at by the learned Additional 
Sessions Judge himself, there can be no doubt whatsoever that 
there was certainly an attempt on the part of the opposite party 
to commit both theft, if not robbery, and mischief as well as 
criminal trespass in defiance of Thakurdin’s right and it was 
quite immaterial whether the present atcused persons did or did 
not themselves own the mango crops. +I may also add that the 
learned Additional Sessions Judge has not found that the case 
came under section 99 of the Indian Penal Code. It is not 
“suggested that there was time to have recourse to the protection 
of theepublic authorities or that there was more hurt caused 
than was ,absolutely necessary for the purpose of the defence. 
The opposite party having keen the aggressors were altogether 
in the wrong and I am of opinion that the accused persons, 
under the circumstances, were justified in defending the rights 
of Thakurdin and resisting the attack of the opposite party. 


I accordingly allow this revision, set aside the convictions 
and the sentences passed on the applicants and acquit them of 
the offences with which they have been charged. I also direct 
that the order calling, upon them: to furnish security be can- 
celled. $ 


s $ ; Revision allowed. 
S. M. BOSE 
Versus 
è e EMPEROR.* 


Companies Act, section 282—Applicability of—Limited Company, 
floatation of-—Prospecius sent to Registrar showing 5 Directors 
—Undertaking to subscribe certain shares—Failure to discharge 
obligation by two LDirectors—Permission to start bustness— 
Declaration stating that shares paid up—Offcnce, nature of. 


° Applicant ‘sent a prospectus and articles of association of a 
certain companyeto the Registrar, Joint Stock Companies, from 
which it appeared that five persons had consented to be Direc 
tors of the Company and as such had undertaken to subscribe 
500 shares of Rs, roeach. Three of those persons subsequently 
did discharge their obligation but two of them never paid any 
sums due from tem. A year after the applicant made a declara- 
tion to the said Registrar for permission to all the Compan 
to commence business, In that declaration he stated that “Every 

* Directqr of the Company has paid to the Company on each of 
the shares taken or contratted to be taken by him and, for which 
he is liable to pay in cash a proportion equal to the proportfon 
payable on application and allotment un the shares offered for 
public subscription.” ° ' 
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CRIMINAL Hell, that the Registrar was entitled to assume that the five 
=, „Directors were intended to be and were in fact included in the 
1993 words “every Director” entered in the declaration; and if any 

8. M. Bost thing had happened in the interval to reduce the number of 

Directors, it was the duty of the applicant to tell that to the 
Registrar as one of the material facts to be taken into con- 
sideration by him in deciding whether the Company should be 
allowed to commence business. Applicant’s omission to, make 
this clear to the Régistrar brought him within section 282 of 

. ‘ the Companies Act. . 

CRIMINAL REVISION from an order of R. L. Yorke Esq. 
Sessions Judge of Allahabad. 


- Peary Lal Banerji, for the applicant. T 
The following judgment was deljvered by t 


Mears, C. Je Mears, C. J.—I am of opinion that this application in rè- 
š vision must be rejected. The facts are very simple. In November, 
1919, Mr. Bose sent a prospectus *to the Registrar, Joint Stock 
vompanies, a memorandum and articles of association; and from 
those documents it appeared that five persons consented to be 
Directors of the Company, and as such had undertaken to take 

up 500 shares of Rs. ro each. ‘Threg of those persons sub- 
sequently did discharge their obligations but Raja Ram Gopal 
Singh of Manda and Goshain Rampuri never paid any sums 
due from them, and beyond the fact that their names were given 
out as Directors of the Company, they did nothing whatever. 
On the roth of September, 1920, nearly a yeareafter, Mr. Bose 
made a declaration, as required by statute, to the Registrar of 
Joint Stock Companies, with the object of inducing the Registrar 

to grant permission to allow the Company to commence business. 

In that declaration he stated: ‘Every Director of.the Company 
has paid to the Company on each of the shares taken or con- 
tracted to be taken by him, and for which he is liable to pay in 
cash a proportion equal to the proportton payable on application 
and allotment on the shares offered fom public subscrigtion.” 
The only information- that the Registrar had of the persons who 

. were described as Directors .was that there were five persons 
including the Raja of Manda and Goshain Rampuri; that is to 
say, had he attempted to ascertain what was mant by the phrase 
“every Director” and had turned to the list of Directors, furnish- 

ed by Mr. Bose, he would have seen five names? It is suggested ` 
‘that if he had turned tu another document wherein shares were 

e allotted, he@would have seen that in point of fact a period of 

e two months ħad expired without the Raja of Manda and Goshain 
Rampuri having paid their dues as Directors, apd, therefore, 

by a prôcess of reasoning and by applying some knowledge of 
law, he would have been ablé to decide for himself that the 
. Directors had dropped from 5 to 3.° I am of opinion that the 
; Regjstrar was under no duty of that character, that he was 
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entitled to assume thatthe five Directors, whose nantes had been 
given to him by Mr. Bose, were intended to be and were ip fact 
included in the words “every Director” entered in the declara- 


tion given in September; and if anything had happened in the S. M, Bost 


interval between November 1919, and September 1920, to reduce 
the number of Directors, it was the duty of Mr. Bose to tell 


that to the Registrar as one of the material facts to be taken Mears, C. J. 


into consideration by him in deciding whether this Company 
should be allowed to commence business. His omission to make, 
this clear to the Registrar brought him in the opinion of the 

*Joint Magistrate and in the opinion of the Sessions Judge within 
section 282 of the Act, and also in my opinion. 


It is said that six months’ rigorous imprisonment is too 
severe a sentence in the circumstances. I do not agree with that 
view. It is of the utmost importance that in a country such as 
this, where everybody hopes that there will be a very great 
extension of industrial prosptrity, and that industrial prosperity 
probably conducted along the lines of Limited Companies, that 
the persons who embark on Company floatation, and who assume 
offices of responsibility, should understand that they have got to 
carry out their duties not only carefully but honestly. I accept 
the conclusion that the Sessions Judge has come to; and, as I 
said at the outset, this application in revision must be and is 
rejected. 


: oe = A pplication rejected. 


—————a 


FULL: BENCH. 





. SARDARA AND OTHERS 
bcs ~ versus 
“se f EMPEROR.* 


Criminal Procedure Code (Act IV of 1908), section 339—Provisions 
of-—-Dacoity in Moradabad District—-Accused’s confession 
before Committing, MaQistrate—-Dacoily in other Districts-— 
Pardoned for making confession—Previous confession—Whether 
admissible iy evidence—Conviciton, legality of. 

A month after a dacoity had been committed in a village in 
the Moradabad District, accused was arrested y the Police én 

: “the Etah District, under circumstances of gravesuspicion. ‘Thee 
next day -after his arrest accused made a detailed confession 
before the Committing Magistrate, admitting his cemplicity in 
dacoities committed recentty in the Etah District and in othere 
Districts as well imcluding the one above mentioned, | Accused 
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was stbsequently identified by a pxosecution witness under 
the Magistrate’s supervision. When accused was tried and 
convicted by the Sessions Judge on a charge under section 396, 
Indian Penal Code, he simply pleaded not guilty. In his 
appeal to the High Court, accused stated that having been 
tendered a pardon, he gave evidence as a prosecution witness in 
connection with one dacoity committed in the Etah District 
and one dacoity committed in the Aligarh District and that 

s it was at the suggestłon of the Police that he had’ referred to 
the Moradabad dacoity. Asa result of the High Court’s in- 
vestigations, it was found that accused had been tendered a 
pardon for making a confession in connection with a dacoity® 
committed in the Etah District. This pardon, howevgr, had 
‘no reference to the Moradabad dacoity committed more than a 
month previously. i 

Held, that there was nothing in section 339 of the Criminal 
Procedure Code which forbade the confession of the accused 
made before the Committing Magistrate, from being put in 
evidence. Queen-Empress v, Ganga Charan, [1888] I. L. R., 
1r All., 79, distinguished, 

Held, also, that, apart altogether from the fact that no 
pardon was pleaded in bar of trialin the present case, there 
was as a matter of fact in existence po pardon which could 
legally have been pleaded by the accused i bar of his trial 
in respect of the offence for which he was tried and erightly 
convicted by the Sessions Judge of Moradabad. 


CRIMINAL APPEAL against tht orter of A. Hamitron Esg., 
Sessions Judge of Moradabad. e . 


Mohan Lal Sandal, for the appellant. 
R. Malcomson (Government Advocate), for the Crown. 
The judgment of the Court was delivered by 


Piccorr, J.—In this case Sardara, Bansi and Pokha, describ- 
ed as pasis by caste, residents of the same village, mauza 
Meoli, in the Rampur State, were put of their trial on a charge 
framed under section 396, Indian Penal Gode, in respectof a 
dacoity committed on the 27th June, 1922, ata village called 
Majhaula, in the Bahjoi police circle of theeMoradabad district. 
The learned Sessions Judge has convicted all three accused and 
the record is before us for confirmation of the sentence of death 
passed by the sessions court. The accused have submitted 
petitions of appeal and the case has been agguedtby counsel on 
their behalf. The commission of a serious dacoity on the date 
And at the pMe specified in the charge is proved by abundant 
eyidence and*is not contested. The villagers seem to have 
expected succour froma fort belonging to a local Raja and as 
thé dacoifs, who were somewhere about thirty in number, were 
leaving the house which they had plundered, they found it 
necessary to fire on the assembled villagers in order to clear a 
passage for themselves. The evidence is*that either two or 
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three shots were fired,'that two villagers were killed’on the spot 
and others wounded. It will be convenient to consider at once 
the circumstances under which the three appellants came to be 
implicated. More than a month later, that is to say, on the 
30th July, 1922, the police in the Etah District arrested, under 
circumstances of grave suspicion, certain persons who were 
endeavouring to travel by train from the railway station of 
Kasganj or other railway stations tn the same line in that 
district. Amongst the persons so arrested were these three e 
The learned Sessions 
“Judge does not say that they were arrested together; but he 
says teat they were arrested under circumstances warranting 
the inference that they had gone to the Etah district on 
one and the same business. Sardara was produced before 
a Magistrate on the Ist of August, 1922, the next day but 
one after his arrest. To that Magistrate he made a detailed 
confession, admitting his cotħplicity in dacoities which had just 
been committed in the Etah district and also referring to other 
dacoities committed by the same gang in other districts. 
Amongst the dacoities referred to in this confession is this 
offence committed at, Majhaula for which the three accused 
In consequence of this 
statement, the three accused were placed, along with a number 
of other under-trial prisoners, in the Etah Jail on the 17th of 
August, 19@2, when witnegses* from Majhaula were brought to 
see if they cauld identify any of them. Evidence as to this 
identification proceeding has been given by the Magistrate under 
whose supervision it was conducted. The result, so far as we are 
concerned, was that one witness, by name Angan Lal, picked out 
the accused Sardara and Bansi from amongst the entire number 
He has been 
consistent throughout in his statement in respect of these two 
men. He says they weretamongst the dacoits who committed the 
offence at Majhaulasand that Sardara hada gun. It was a dark 
night, but the dacoits had lit torches inside the house and, when 
they were leaving the house, the witness deposes that they passed 
quite close to him. The witness made no mistake in his identifica- 
tion; that fis to say, he did not profess to. recognize any of the 


accused, Sardara, Bansi and Pokha. 


have now been tried and convicted. 


of persons paraded before him for identification. 


persons placed before him except Sardara and Bansi. 


One other 


witness, by nante Bika Ram, picked out the accused Bansi and 
Pokha as persons whom he recognized as having been among$t 
the dacoits at Majhaula; but he also picked ound made the 
same Assertion concerning an undertrial prisoner who admittedly ~ 
had nothings whatever to do with the dacoity at Majhaula. His 
evidence is, therefore, discounted to this extent, that he Ims 


shown himself capable of making a wrong identification. 


We ° 


need not refer for the mdment to the proceedings taken sin the 
Aligarh districts® ine respect of the, dacoities committed there, 
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The record of the present trial shows' that when these three 
accused persons were placed on their trial at Moradabad, they 
simply pleaded not guilty. There is nothing in the statement of 
Sardara to the effect that he had been tendered a pardon in the 
district. * He did not make a statement to this effect before the 
Committing Magistrate at Moradabad, nor did he offer any such 


` plea in the sessions court. In his petition of appeal to this Court 


what he says is that, havihg been tendered a pardon, he gave 
evidence as a prosecution witness in connection with one dacoity. 
committed in the Etah district and one dacoity committed in the 
Aligarh district. He adds that, asa matter of fact, he knew. 
nothing whatever about any dacoity committed in the Morada- 
bad district, but that after his arrest the police had suggested to 
him that he should include his Moradabad dacoity in his state- 
ment and he had fallen in with the suggestion. 


It was after examining this petition of appeal ‘hak the ques- 
tion was raised before the Bench héaring the said appeal as to 
whether Sardara ought to have been tried-at all by the Sessions 
Judge of Moradabad. It is quite true that he did not plead in 
that sessions court any pardon in bar of his trial; but in the case 
of a prisoner of this class, not represented. by counsel, it would 
not be fair to press such a point against him. TĦis Court has, 
therefore, undertaken to investigate the questton whethere there 
was or was not in existence a Magistrate’ s order, having the 
effect of a valid tender of parddn if respect of this offence at 
Majhaula, of which Sardara has now been eonvicted, which par- 
don the said Sardara could have pleaded in bar of the trial. In 
the record of the Etah dacoity, sessions trial No. 57 of 1922, we 
do not find any formal order drawn up by the Committjng Magis- 
trate, or by any other Magistrate,” of the kind presupposed by 
the provisions of section 337 of the Code of Criminal Procedure. 
We do not find, however, something which may be treated as, 


_ for practical purposes, the equivalent of ‘such a proceeding. It 


appears that on the 6th September, 1922, S&rdara was produced 
before Mr. Abdul Haq, a Magistrate of the first class. The 
Magistrate began his examination Of Sardara by recording the 
following queestions :— 

“ Are you prepared to accept a pardon upon this eondition, 
that you shall state accurately and fully all the facts known to 
you concerning (or connected with) the Nagla Kunji dacoity ?” 
e The accused replied: “Yes, I am so prepared”. 

Upon this & statement was recorded bearing on this d&acoity. 
at Nagla Kunji. There is nothing in that statemept which re- 
fefs to the offence for participation in which Sardara has now 


° been convieted. Accepting this record as proving the tender of 


a parden to Sardara under the conditioh prescribed by section 
337 9 the’ Cade of Criminal Procedure, we dre satisfied that, 


. 
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this tender was only in respect of the offence then “under inves- ‘CRIMINAL 
tigation by Mr. Abdul Haq, Magistrate of the first class... That aaa 
was the offence of dacoity committed at Nagla Kunji in the — 
Etah district. The pardon as tendered has clearly no refer- SARDARA 
ence to the dacoity committed more than a month previously at  Emreror. 
this village of Majhaula in the Moradabad district. Reference  — 
might of course be made to section 339(2) of the Code of Cri- Piggott, J. 
minal Procedure; but we are bound eto note that the statement 
which has been tendered in evidence against Sardara at this triab 
is not the statement which he made to Mr. Abdul Haq on the 
* 6th of September, 1922, nor any other statement made by him 
subseguently to the tender of pardon. What is being put in 
‘evidence is his original confession before another Magistrate 
made on the istof August, 1922. We are satisfied that there 
is nothing in section 339 of the Criminal Procedure Code which 
forbids this confession of the 1st of August, 1922, from being 
put in evidence. We have been referred to, and have carefully 
considered, the ruling of a learned Judge of this Court in the 
case of Queen-Empress v. Ganga Charan (?). That case is cer- 
tainly distinguishable. In the first place, the statement which 
was being put in evidence against the accused Ganga Charan in 
the reported case was the very statement which he had made 
after g pardon had been tendered to him and on the strength of 
that tender of pardon. In the second place, the learned Judge 
of this Court, having gone¢ntoall the circumstances under which 
pardon had begn tengered to and accepted by Ganga Charan, 
satisfied himself that the offences for which Ganga Charan was 
afterwards being put upon his trial in another district (and 
indeed in another proyince) were so connected with the offences 
in respect “of which he had accepted the tender of pardon, and 
had given evidence as a witness at the first trial, that they were 
covered by the terms of the pardon which had been tendered 
to Ganga Charan. Fore the reasons already indicated, we are 
unable to say the game of the offence committed at Majhaula 
with! which we are concerned in the present case. We hold, 
therefore, that, apart altogether from the fact that no pardon = 
was pleaded in bar of trial in the present case, there was as a 
matter of fact in existencenno pardon which could legally have 
been pleaded by Sardara in bar of his trial in respect of the 
« offence for which he was tried and convicted by the Sessions 

Judge of Moradiabaf. i 


We now come to the evidence in the case. Sæfara has beefi 
convitted on the confession made by him on the®rst of August, * 
1922, taken{with the evidence of Angan Lal. In our opinion, he 
was rightly convicted upon thig evidence. There is no reaSon ; 
whatever to distrust the bona fides of Angan Lal’s evidence, and 
he showed himself capaSle of identifying two men acturately 

(1)* [1888] I. L, Ru, 11 All, 79 S . 
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amwa out of the dacoits whom he had seen at*Majhaula. Moreover, 
Sardara’s confession, made on the Ist of August, 1922, has been 
— proved in the present case by the Magistrate who recorded it, 
SaRpaRA and we have the Magistrate's testimony to the fact that it was 
Emrenon, made vdluntarily. It seems altogether a far-fetched suggestion 
oo that the police of the Etah district, the moment these men . 
Piggott, J. arrested under suspicious circumstances had fallen into their 
hands, should have thought of coaching one of them to make a 
= e full confession in respect of a dacoity committed more than a 
month previously in another district. There is no room for the 
suggestion that this confession of the ist of August, 1922, wase 
prompted by any promise of pardon. The Magistrate who 
Bri recorded it took pains to satisfy himself on this point; more- 
over, the promise of pardon was made more than a month later 
in consequence of this confession, and not this confession in 
consequence of any promise of pardon. We are satisfied that 
Sardara has been rightly convicted» 


As regards Bansi we come to the same conclusion. There 
are two identification witnesses against him and the cumulative 
effect of such evidence is always important. He is also implicated 
in the retracted confession of Sardara. 


We are less satisfied with regard to Pokħa. The only 
identification evidence against him is that of the witness Biba 
Ram, who proved himself capable of making a bona fide mistake 
in identity. He is only implicãåted"in Sardara’s cénfession in 
vague and general terms. The circumstantes of his arrest, on 
which considerable stress is laid by the learned Sessions Judge, 
would no doubt serve to supply a considerable degree of cor- 
roboration of Sardara’s assertion that his man Pekha, along 
with Bansi, was concerned in tfe dacoity committed at Nagla 
Kunji in the Etah district immediately prior to their arrest; but 
it does not supply any real corroboration of Sardara’s statement 
that Pokha, along with Bansi and otfMers, had been concerned 
in the Majhaula dacoity more than a monti? previously. In our 
opinion the evidence against Pokha falls short of satisfactofy or 
conclusive proof. We accept his Appeal, set aside the conviction 
and sentence against him and direct that, so far as this matter 
is concerned, he be set at liberty. We have finally to consider 
the question of sentence as against Sardara and Bansi. ‘The 
learned Sessions Judge, in entire ignorance il% facts we have 
ascertained. as to the previous dacoity cases in the Etah and 
Aligarh distritts, was no doubt justified in passing sentence of 
death upon Sardara in the present case. The dacoity ‘was a 
serious ope, the murder of two villagers was a crueleand wanton 

e act and the act itself was braught very close to Sardara by 
R evidence that he was himself carrying a gun at the time. We 
= think, however, that the public gervice lorie by Sardara in giving 
° evidehce for the Crown ipetwo cases in the Etah and Aligarh 


1926 


VoL. XXIL] HIGH fouèt , *gt 

districts, which we know to have resulted in the conviction of 
other members of the gang, deserves recognition at least to this 
extent, that he may be permitted to save his own neck from the 
rope. If we set aside the sentence of death against Sardara, 
we feel that we must do the same in the case of Bansi. ‘Accord- 
ingly, we accept the appeals of Sardara and Bansi to this extent 
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only, that, while affirming the conviction recorded in respect of Pigott, J. 


each of them, we set aside the sentence of death and, in lieu 
thereof, direct Sardara and Bansi to undergo transportation e 
for life. 


RAM PRASAD (Plaintiff) 
VErsUS 
MAHABIR AND ANOTHER (Defendants).* 


Civil Procedure Code, section 11—Res judicata, decision beiwecn 
co-defendanis when—Interpretalion of will—Inconsistent and 
contradictory in two judgments inter parties—Later judgment 
lo prevaii—First decree becomes unenforcible thereajter. 


The parfies to'a Suit were entitled toa half share of a business 
x virtue of a will of an ancestor executed in 1882. A contro- 
vérsy having ařisen over the meaning of the said will as to a 
house bequeathed thereby, AM (respondent) brought a suit 
against R (appellant)°to Yetermine that question. A single 
Judge of tle High Court in deciding the suit, in Second Appeal, 
in 1916, held that the house belonged to the parties in equal 
shares. When Af started to enforce his rights in the Execution 
Court, one S, a separated member of the joint family to which 
R had belonged, claimed eunsuccessfully during the execution 
proceedings his half share in the disputed property which had 
been joint and had been partitioned to him. Subsequently S$ 
brought a suit claiming his share and he impleaded both Xè and 
M as defendants, This suit also ultimately reached the High 
-Court in Secon Appeal, in 1919, and it was held that the 

* previous interpretation of the will was erroneous and that the 
house had beem bequeatlied-to the predecessor-in-title of R 
solely and it now belonged to R and S in equal shares and S got 
his half share. In 191? M had brought a suit for rent which 
ended in a compromise. In rgz21 he applied to the execution 
court to execute his decree of 1916. R objected to the execution 
on the grouhd tH&t the 1919 decision of the High Court render- 
ed the 1916 decree ineffective. The Judge, hgyever, ordered 
the execution of the decree of 1916. Later on, sued fora 

e declaration, in his favour, as against M, of the rights which 
had been established in R’s favour by the 1919 decision of 
the High Court. . ° 


Heid, that the decision with regard to the interpretation of 
the will and, therefore, the devolution of the whole hotise, was 
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substantially and directly in issue between R and M as co- 
defendants in S’s suit within the meaning of section 11 of the 
Civil Procedure Code and therefore R was entitled to succeed in 
this appeal and substantially in the suit. 

eld, further, that A was clearly entitled to the fruits of 
what they had been able to recover as the result of the decision 
in their favour in 1916 without qualification. As regards any. 


. decision in execution, proceedings taken after 1919, the status 
’ quo was to continue. °R was not entitled in law to restitution 


of anything which he might have paid in the meantime, but 
thenceforwards the decree of 1916 must be deemed to be at. 
an end. 


SECOND APPEAL from a decree of Basu Ksuirop Gora 


Banerji, Subordinate Judge of Mirzapur, confirming a decree 
of BABU Cuater BEHARI Lan, Munsif. 


The facts of the case are as follows :— 


One Parmeshri Misr was possessed of certain house properties. 
In onc of his house he also carried on a commission agency busi- 
ness. By his will dated roth of April, 1882, he bequeathed the 
assets of the commission agency business (dukan arai) to his 
sister’s son Paiyagu and his daughter’s son, Gatru, in equal shares 
and directed that the two legatees shoud carry qn-the business 
jointly. The house itself in which the business was carried on 
was given by the testator exclusively to Gatru. The apbellant 
is a son of Gatru and the respondents are daughter’s sons and 
successors-in-title of Paiyagu. ° In 1914 the respondénhts brought 
a suit against the appellant for rendition of “ccounts of the 
agency: business. The house was in possession of certain 
tenants. The respondents alleged in their plaint that the 
house too along with the business had been bequeathed by the 
testator to Gatru and Paiyaguejuintly, and they, thefefore, were 
entitled to and claimed a half share of the rents of the 
house. The appellant in his defence in that suit urged that 
under the will Gatru was the sole owner of the house and the 
respondents were not entitled toa share of the rents. The 
lower courts on a construction of the will*held that the house 
also had been bequeathed along with the agency business to 
Gatru and Paiyagu jointly and a decrece was passed in favour 
of the respondents for a share of the rents, ‘This decree was 
affirmed by the High Court (Second Appeal No. 387 of r915, 
decided on the 17th of May, 1916, by Raro, J.). The 
respondents, thereafter, in execution of the dece, a the 
half share of the house as being the propefty of the appellant. 
One Sheg Pershad, a cousin of the appellant, objected’on the 
ground that Gatru was the sole owner of the house, that Gatru 
was a member of a joint Hindu family of which Sheo Perskad 
was also a member and that Gateu had thrown the whole of the 
house in dispute into the joipt stock and thus the whole joint 
family was the owner of the house, that there had been a parti- 
tion subsequently and Sheo Pershad’s*branch had been allotted 
a half share in the house find the othemshaie was allotted to, 
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the appellant. Sheo Pershad, therefore, contendêd that the CNIL 
respondents were not entitled to attach the half share of the = 
house. The objection was disallowed by the execution court’ 13 


and thereupon Sheo Pershad instituted a suit for a declaration Ram PRASAD 
of title and made both the appellants and the respondenjs party v. 
defendants to his suit. In that case the will was again the MAHABIR, 
subject of construction and ultimate:y a Division Bench of the 
High Court held that on a proper construction of the will the 
house belonged solely to Gatru and tle clause as to the agency 
business was confined to the business and did not extend to , -> 
the house in which the business was carried on (Second Appeal 
=e No. 1289 of 1918, decided on the sth of December, 1919, by 
Sır Grimwoop Mears, C. J. and Banerji, J.). The High 
Céurt accordingly decreed the suit of Sheo Pershad in full. pee 
While Sheo Pershad’s suit was pending; the respondents had 
instituted another suit for a half share of the rent of the house 
for the period between 1914 and 1916 against the appellant. 
In 1917 this suit was compromised and the appellant paida 
sum in cash on account of*the share of the rents claimed by 
the respondents. After the determination of Sheo Pershad’s 
suit, the respondents proceeded to execute their decree in the 
suit of 1914 by attachment of the other property of the. 
appellant. The appellant thereupon objected that the decree 
of the High Court fn Sheo Pershad’s suit was totally inconsist- 
ent with the decree of Raro, J. in the suit of 1914 and the 
décree of 1914° was no longer operative having regard to what 
‘was held by ihe High Court in Sheo Pershad’s suit. The 
execution court dismissed thé objection holding that-the decree 
_ in the suit èf 1914 was wholly unaffected by what had happen- 
ed in Sheo Pershad’s suit. ‘Thereupon the appellant instituted 
the present suit for a declaration of his title to the house in 
suit and asked for a relief that by establishing of his title the 
decree °obtained against him in the suit of 1914 should be 
declared to have become null and void by reason of the decree 
in the suit of Sheo Pershad. ‘The lower courts dismissed the 
-suit as barred by the yule of res judicata. 


The plaintiff appealed. 


e Kailas Nath Kaiju, for the appellant, contended that both 
parties were parfjes to the. suit of Sheo Pershad and the ques- - 
tion as to the true construction of the will was directly and 
substantially in isspe ip that suit and relief to Sheo Pershad 
could not have been granted unless the rights of the present 
parties inter se had been gone into, and the decision in the suit 
of Sheo Persha@ being later in date should prevail. He re- 
ferred tor ALL. J. Rọ, 216: I. L. R, 37 All, 531. - 
e Jang Bahadur Lal (withhim Iqbal Ahmad anf Shiv Parshad? 

Sinha), for the respondents, contended that in the first place ° 
the subject-matter `of twoe suits was different. The half share 
of the house in dispute in Shgo Pershad’s suit was quife distisct: 
from the half share which was in dispute in the suit of 1914,. 
and, in the second lace, the parties being co-defendants in, e 
Sheo Pershad’s spit, the decis#®n in that suit could not pifect r 
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the detree in the suit of 1914 inter parties. Moreover the deci- 
sion of the execution courts in 1921 subsequent to the decree 
of the High Court in Sheo Pershad’s suit was inter parties and 
was binding on the appellant. 

The judgment of the Court was delivered by 


Wausu, J.—This is a matter which is perfectly simple and 
straightforward, but which by a combination of circumstances 
has got into a slight tangle. The whole question turns upon the 
interpretation of a will, about which unfortunately there has 
been a difference of opinion. But that question was finally and 
conclusively determined against the parties to this suit by a judg” 
ment of the Cairt Justice and Mr. Justice BANERJIeon the 
5th of December, 1919. In order to simplify this judgment, we 

ropose to call the parties merely eappellant and respondents. 

he appellant and respondents to this appeal were entitled by 
a will of an ancestor dated the roth of April, 1882, toa half 
share of a business. A controversy has arisen over the meaning 
of the will as to the house. The respondent brought a suit 
against the appellant to determine that question. It reached the 
High Court in second appeal and every court was against the 
appellant, and it was decided byasingle Judge of this Court, 


` in May, 1916, that the house belonged to the parties in equal 


shares, half and half. That decision was final and binding upon 
the parties for the time being. But when the respondent, who 
had been successful in that sum, started to enforce his rights 
in the execution court, the usual fertium, quideappeared upon 
the scene in the character of a separated member of the joint 
family to which the appellant had belonged, and he claimed 
unsuccessfully in the execution court his, half share in this pro- 
perty which had been joint and had been partitioned to him. 
That was a sort of jus tertit independently of any decision in 
the previous litigation. If he was right, the decree in the pre- 
vious litigation could only operate uponthe balance which was 
left after his rights had been separated and given to him. There- 
upon he brought a suit claiming his share of which he had been 
deprived in the execution court, and he madg both the appellant 
and the respondent parties to that suit. In that suit the inter- 
pretation of the will undoubtedly came -substantially into ques- 
tion. The suit could not be decided without interpreting the 
will, and as you cannot interpret half a doqument, it necessarily 
followed that the interpretation adopted in that suit would not 
enly affect theerights of Sheo Prasad but also the rights inter se 
of the appellant and respondent who were then co-defendants. 
So that as regards the interpretation of the will, tht following 

rinciple *of law, which nobody is concerned to dispute, came 
into play.e As regards co-deféndants, adjudication which is 
necessary to give the proper relief to tlf plaintiff, is res judicata 
as betyveen the co-defendants as’ well, provided there is a conflict 
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of interest. In the end that suit also reached the High Court 
and Mr. Justick Ryves, before whom the appeal in second 
appeal came, was of opinion that the interpretation of the will 
in the previous suit on appeal was erroneous. He referred it to 
two Judges. It ultimately came before the CHIEF Justrite and 
Mr. Justice BaNERJI who in the decree we have already 
referred to dated the 5th December, 1919, held that the previous 
interpretation of the will was erroneous and that the house had 
been bequeathed to the appellant solely, the result of which was 
that the plaintiff in that suit was entitled to his share and the 
Appellant to what was left. It was not necessary on that 
occasiog to go into the consequences of the decree which was 
passed. It was a matter which might be left, if the court thought 
fit, to be dealt by arrangement between the parties themselves, 
or by any: other court which might have to interpret the effect 
of that decree. The High Court might on that occasion have 
given a declaration as betweert the two co-defendants as to their 
rights. It had in fact expressed those rights in so many words. 
It was not asked to do more. The parties were left to their 
existing rights. Those rights are not difficult to state. From 
the sth December the apoen had his half share. Sheo Parshad 
had his half share. The respondent was out in the cold. But 
inasmush as the decree of the High Court of 1916 was not 
affected by the decree of the High Court of 19190, it remained 
pro tanto geod and any thing done under it was pro tanto valid. 
Something hadə been „done under it. The respondent had not 
slept upon his rights. He had done his best to enforce them as 
the result of his triumphant but temporary success in 1916, and 
he brought one suit for rent in. 19t7 which ended in a coin- 
promise, and even after December, 1919 he applied to the execu- 
tion court, namely, in March, 1921, to execute his decree, which, 
although he never ought to have obtained in the light of what 
‘the High Court had subsequently held, he still enjoyed as the 
result of the 1916 deeision. The Subordinate Judge who dealt 
withe that execution proceeding took a perfectly right course. 
It was pointed out tp him by the appellant before us that there 
was a subsequent decision which showed that the respondent 
ought not to have recovesed that decree. He declined to-fall 
into the trap which was laid for him. His business was to 
execute the decree and to decide any legal grounds which might 
be raised in objectidn to its execution, and although in giving 
his reasons he indulged in certain dicta, which áæthe way ofe 
Judges*who are unfortunately expected, even if net compelled, 
to give Pear i for what they do, dicta which we are bound to 
say we should probably have expressed ourselves as oné of owr 
reasons for the order, with réference to the state.of things 
created by the decision of the High Court. In substaace he 
expressed that the prior decisiof wot the High Court was res 
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eviL judicata and binding upon the parties, and Mr. Jang Bahadur 
193 Lal, on behalf of the present respondents, relies upon these 
pias dicta as amounting in themselves to rgs judicata binding upon 
Ram Prasan the appellant before us. He might have appealed from the 
Manian, Order 8f the execution court. He did not. Therefore, says Mr. 
—- Jang Bahadur Lal, everything which the Judge said in his 
Walsh, J. judgment is binding upon the appellant for ever. But of course 
that is not so. The question of whether the previous proceedings 

e were res judicata between the parties was not either directly 
or substantially in issue in the execution court. The later 
decision of the High Court differing from the prior decision, & 
we have already pointed out, left the existing decrees ungouched. 
- The execution court had to execute such decrees in accordance 
with the law without regard to what any Judge might have said 

or done in some other suit which was not before it. But in the 

light of this somewhat incongruous state of things, namely, 

that a party who had been declaretl by the High Court to have 

no interest whatever in the property was still successfully 
executing decrees which gave him the profits thereof, it is not 
surprising that the appellant looked round to see how he could 

right the wrong, which it undoubtedly was, and he brought the ` 

present suit. For the moment we will pass by the criticisms 

which the respondents’ counsel Mr. Jang Bahadur Lal has based 

upon the form of the relief claimed. The substance of the 

matter isa suit to declare in hts favour as against¢he respond- 

ents, with reference to this much dehated point, the rights 

which had been established in his favour by the subsequent 

decision of the High Court, and he started upon that suit 
undoubtedly with the object of enforging in his favour that 

decision and of doing so by means of the principle of res judicata 

which in his view under section 11 of the Code made the 

decision of the 5th of December, 1919 binding upon the respond- 

ents. In the decision of that question, which was really the 

only question in suit, the lower courts have gone off the line. 

The question substantially and directly in issue in the prior 

- litigation which ended in the decree of December, 1919, was, 
what were the rights of the parties in respect of the house under 

the.will? ‘The absence of Sheo Prasad from the first suit, and 

the fact that the second suit only related to half the house, are 

both irrelevant. The greater includes tye legs, and a decision 

as to the whole house of course includes a decision as to the 

ehalf, and itewas impossible to decide the issue in Sheo Prisad’s 

e suit which ended in the decree of December, 1919, ‘Without 
deciding the rights over the whole house. We fome without 
hesitation to the conclusion that the decision with regard to the 

* interpretation of the will, and, therefore, the devolttion of the 

° wholahouse, was substantially and dirêctly in issue between the 
= appellant and respondents 33° co-defendants "in Sheo’ Prasad’s 
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suit within the meaning of section 11, and that, therefore, both 
the lower courts have come to a wrong decision, and that the 
plaintiff is entitled to succeed in this appeal and substantially in 
the suit. We now come to the question as to the form of the 
relief. Mr. Jang Bahadur Lal with regard to this has taken a 
good point. The plaintiff claims that the decree in No. 455 of 
1914 which has been wrongly passed may be cancelled. Putting 


this into plain English, it is asking the Munsif to cancel a decree : 


of a single Judge of the High Court which, as we have already 
said, is dangerously near to contempt of court, and it is clear 
fhat the Munsif was not disposed to do it. Mr. Jang Bahadur 
Lal fog the respondents now contends that he has not decided 
the issue at all. But in asking for this relief the plaintiff either 
by good luck or judgment happens to have put in the necessary 
words which entitle us to do justice in the case. He says that 
under the will dated the roth of April, 1882, the defendants 
have got no right in the house known as Arhatwala, That is 
really what he was trying to do, namely, to establish that the 
decree of the 5th of December, 1919 was binding upon the res- 
pondents, that the respondents had no right to the house, and 
that therefore he, the plaintiff, was entitled to a declaration that 
he was, and the fact that he putin an ancillary claim which it 
was impossible for the court to grant, does not in our view dis- 
entitle him to what is obviously just and right in the circums- 
tances as they now exist. Though it may be useless, we think it 
right to indicate to the parties our view of how matters should 
for good and all rest between them. The respondents are 
clearly entitled, in our opinion, to the fruits of what they have 
been able to recover as the result of the decision in their favour 
in 1916 without qualification. “That is to say, as regards any 
decision in execution proceedings taken even after the 5th of 
December, 1919, the status quo is to continue. On the other 
hand, as the result of this*decision, the plaintiff is not entitled 
in law to restitution of anything which he may have paid in the 
meantime. But as from today the decree of 1916 and any 
proceedings in the lawer or execution courts based thereon 
must be regarded as at an end, Mr. Jang Bahadur Lal has 
very naturally pressed upon “us on behalf of his clients that we 
ought to remit the case for the determination of other issues. 
Technically he pyc this right, but we have gone into the. 
matter very thoroughly and we are convinced thatjo further 
issue remains to be determined. Furthermore titre was an 
agreemeht between the gentlemen conducting the case on either 
side in the Mrfpsif’s court that no oral evidence should ke pro- 
duced. This creates an estoppel, The appeal must be allowed’ 
and the plaintiff’s suit decreed in the terms of this jaidgment 
with costs here and below. ° 


s En Appeal allowed. 
XXW 13 R. o 
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= MOTIBAI HORMUSJEE KANGA (Petitioner) 
1943 . versus 


Mov., 30. o JAMSETJEE HORMUSJEE KANGA (Testator).* 
Lorn Will—Want of capacity—Allegation of undue influence—Onus of 


Dunepin, proof. e 
P PA Onus of establishing capacity of a testator lies upon the 
IR JOHN i propounder of the will butif the will is impugned on thê ground 
Encz, MR. that it was obtained by undue influence, excessive persuasion 
ak or moral coercion, the onus lies upon the objector to prove his 
ae wee P case. A will should not be rejected merely upon suspicion, the 
JENKINS. decision must be rested upon Ìęgal grounds established by legal 
testimony. 
APPEAL from an order of the Court of the British Resident 
in Mysore. 
Sir G. R. Lowndes, K. C., and Ẹ. B. Raikes, for the appel- 
lant. : ° e 
T. Bucknill, for the respondent. ° é 
The following judgment was delivered b 
§ Juag: AS aG y . 
Mr. Ameer Mr. AMEER Ati.—This appeal arises out of an application 


a by the petitioner, a Parsee lady named Mrs. *Motibai Kanga, 
in the court of the District Judge of Bangalore for the probate 
of a will which she alleges had been executed by her husband 
shortly before his death, on the 17th August, 192@. ‘The pro- 
bate was granted by the District Judge, Mr. de Rozario, on the 
roth December, 1921. His order was, however, reversed by the 
Resident of Mysore, Mr. Barton, who appears to have exercised, 
in his official capacity, the appellate ees ae over the Civil 
Court in Bangalore; hence the appeal to His Majesty in Council. 

> The testator, Mr. Hormusjee Rustomjee Kanga, resided in 
- Bangalore, and he is described as having feen a turf accountant. 
He became ill on the 2nd August,920, and his medical attend- 

ant, a doctor named Mylvaganam, diagnosed his complaint as 
malaria, but as he became gradually worse, his wife and friends 
“became anxious and called in two other octers in consultation 

e with Dr. @ylvaganam. They were of opinon that it was not 

e malaria buteseptic poisoning, and they prescribed accqrdingly. 
The will is alleged to have been executed in the gvening of the 
«6th August, and was registered by the Sub-Rewistrar of the 

° Civil and Military Station, Bangalore, shortly after its execu- 
tione From his name (Mr. Burby)«the Sub-Registrar appears 

to be an Englishman. As his evidence, in their Lordships’ opi- 
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nion, is of the utmost importance in the determination of this 
appeal and is very short in substance, they propose to quote it 
in full :— 


“I am Sub-Registrar of Assurances, C. and M. Station, 
Bangalore. I was soin August, 1920. I remember “the 16th 
August, 1920. I was called to the residence of Mr. Kanga and 
a will was there given to me for registration. I registered it. 
Exhibit A is the will. It was sigaed by Mr, Kanga in my 
presence unaided. I had no suspicion whatever that anything 
was wrong with the will. I satisfied myself that Mr. Kanga 
was perfectly right in his mind.” 


He was not cross-examined at all on behalf of the caveator, 
the eldest son of the deceased; Mr. Kanga. His case was, in 
the first place, that his father was not competent or in sucha 
condition, mentally or physically, as to make a valid disposition; 
in the second place, that if it was competently made, it was 
made under the undue influence of his wife, the petitioner. 
The petitioner is the second wife of the deceased. He appears 
to have married her in 1917, and it is in evidence that thay lived 
harmoniously and on good terms. 


The attesting witnesses to the will are Aga Abbas Ali, a 
Mohammedan gentleman residing in Bangalore; a Mr.W. H. 
Thomson, an Englishman carrying on business in that city; and 
_ Dr. Mylvaganam. The facts, connected with its execution are 
testified to by two Hindu gentelmen of the names of Mr. C. 
Sundara Raja Natu and Mr. C. N. Suryanarayana Rao; a 
Parsee of the name of Mr. K. D. Belgaumwala; and a Mr. F. 
D’Souza, a furniture dealer. 


° e 
As the deceased became gradually worse, it was considered 
advisable he should execute a will. It is not clear from the- evi- 
dence from whom the proposition emanated, but there is nothing 
to show that it was not with his approval. Mr. Suryanarayana 
Rao, a prominent Header of the Bangalore Bar, was asked by 
Mes. Kanga to draft the will. He excused himself on the 
ground that he wag a close friend of the deceased and appre- 
hended a dispute; he would rather it was prepared by some 
other lawyer. He accordingly introduced Mr. Naidu, another 
pleader, as a fitting man for the purpose. Mr. Naidu states 
that he came #p the house on the 16th August and obtained Mr. 
Kanga’s personal instructions about the will. His statement*on 
this point is as follows :— - e 
e “Mr. Kanga asked Mrs. Kanga to take somé@bank-books and + 
title-deeds from an alminah anda chest of drawers. She took 
out some documents from each and handed them ‘over toeMr. 
Kanga, who took up the boòks and documents one after another* 
and gave me instructions, As he gave instructions I tgok down 
“notes, whieh | have with me. i I first asked Mr, Kanga whom 
e ® 
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he wifhed to appoint as executor. He said that his wife, 
Motibai Kanga, should be the sole executrix” 

Mr. Naidu produced the notes of his instructions at the trial. 
They areshort and direct. This witness states further in his 
evidence that a Mr. Godfrey, to whom the deceased owed some 
money, was present at the time in the room in which Mr. Kanga 
was lying, and that there was some discussion between the two 
regarding the amount of money due; that Mr. Godfrey stated 
it was something-like Rs. 7,000, whilst the deceased said it was 
not so much but only about Rs. 4,000; and that thereupon he 
looked into the books, and it was found that he was correct? 
the amount thereupon was put down in the deponent’ notes, 
Rs. 4,526. Mr. Naidu’s statement regarding a discussion at the 
time about Rs. 7,000 or Rs. §,q00 is to a certain extent 
corroborated by Mrs. O'Neill, the nurse who attended the 
deceased for the last two days of his life, and who was called as 
a witness for the caveator. She dees not remember exactly the 
details of the discussion, but says the amount spoken of was 
something between Rs. 4,000 and Rs. 7,000. There can be little 
doubt that she was referring to the same incident as Mr. Naidu 
deposes to. This witness (Mr. N aidu) says further, “Mr. 
Kanga was quite of sound mind when he gave the instructions.” 
After he had taken down the notes he says he made a fair copy, 
which was completed by 7 or 7.30 p. m. Mr. Kanga signed the 
will and shortly after-Mr. Buecbysthe Sub-Registear, arrived 
and registered it. In cross-examination, witheregard to the 
physical condition of the deceased the witness stated: “ His voice 
was a little weak. His wife was not talking to him in Gujerati: 
she was fanning him and using an endearing term—the same 
term right through.” And heeadded: “Neither Mrs. Kanga 
nor myself made any suggestion to the testator to recall to his 
mind the various items in my notes.” In re-examination he 
stated that the will was read over to the deceased twice—once 
by himself (the witness), the other timesby Mr. Burby, the 
Sub-Registrar. It is to be remarked that the will itself is simple 
and short, and not requiring any great tyental strain on the 
part of a sick man to grasp its meaning. Save the preliminary 
part which is in ordinary form, it leaves everything to the wife. 


Mr. Thomson (who describes himself as a director of the 
firm of Barton, Son and Co., Ltd.) statgs th&t he lived next 
door to the deceased :— 


$ “On Me 16th August, about 6.30 in the evening, I saw Mr. 
Suryanarfyana Rao and Dr, Mylvaganam in the compound of 
Mr. Kanga’s bungalow. I dropped in to ask how Mr. Kanga 
e was.” I had heard Mr, Kanga was down with enteric. I asked” 
the doctor. He said it was ‘some kidney complaint and blood 
peisoning had set in. I asked him Whether Mr. Kanga was in 
$ critical: state, He said í No,’ and he might get over it if he 
e ¢ 
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were a younger man. At all events, the doctor said, he would 
last four or five days. Mr. Suryanarayana Rao then asked me 
whether I would attest Mr. Kanga’s will: he said it was being 
prepared at the time. I first objected, saying I was a perfect 
stranger, but afterwards consented. Mr. S. N. Rao represented 
that I was a disinterested party and I would do. I asked the 
Doctor whether Mr, Kanga was in a fit condition to signa 
will—I meant mentally. Dr. Mylvaganam said ‘ Certainly’ and 
Mr, S. N. Rao ‘ Very much so? ” 


The next witness to the will is Aga Abbas Ali, who describes 
pse as a land-holder of Bangalore. The material part of 
is evidence is as follows :— 


&: I stepped in at Mr, Kanga’s to enquire about his health. I 
casually dropped in. Mr. Thomson, Dr. Mylvaganam and Mr. 
Suryanarayana Rao wert there. Mr. S.N. Rao asked me to 
wait, saying I was wanted: he did not say why. I went into the 
sick room, and then I learnt I was required. to, attest a will. 
The will was read out to' Mr. Kanga. Mr, Kanga signed the 
will. The nurse lifted him up. I do not know whether anybody 
else helped the nurse. The doctor signed first. I don’t remember 
who asked me to sign, After I attested the will I stayed on. 
Then the Registrar came. 1 was in the room when he came. 
The Registrar rea@ out the will to Mr. Kanga. He asked 
Mr. Kanga whether it was right. Mr. Kanga shookhis head 
(fiodded?), by’ which I understood that he thought it all right. 
The Registrar registered the wil] and we all left.” 


Mr. Suryanarayana Rao’s evidence is important.- He isa 
man of positiot and of twenty-eight years’ standing at the Bar of 
his province; a prominent pleader in the Bangalore Court and 
appears. to have absolutely no interest in the dispute, and knew 
the family well. He d&cribes how the will came to be executed, 
the condition in which the testator was at the time, and the 
circumstances connected with its execution. The following 
passage in his evidence deserves notice :— 


“Just after the execution of the will Mr. Burby came. Some- 
¿body went and brought him, After execution and before Burby 
came the will was brought to me. I read it and was surprised 
that no provisién had been’ made for the children, and I 
expressed myself to’ thet effect to Mr. Abbas Ali and to Mr. 
Burby and to others. I remarked that it was an unjust will. 
Kaiku, the younger son, who understood what we were discussing, 
began to crg. I felt it and the others also felt it. They asked 
me to approach Mr, Kanga and ask him to make some provision 
for the younger boy. Meantime Mr, Burby went ine@nd registered® 
the will. He was standing by Mr. Kanga’s bedside. I then 
* went into the room. Mr. Kanga was lying in bed and appeared 
to be efhausted. I took*up his hand and asked Mr. Kanga 
how it was he had made ne provision for any of his children. 
He replied, ‘My wifg will look after everything.’ ‘Then I said 
he might at least make prgvision for the minor béy. He 
replied, ‘My wife is a good woman, She will look afte him? 
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Then*I came out remarking, ' What is to be done? The man 
is obstinate.’ When I put the question he understood me and 
gave me a rational answer. I cannot depose about his mental 
state,” ‘ 


Mr. D’Souza and Mr. Belgaumwala gave similar testimony. 
Mrs. Kanga in her evidence gives a clear account of what 
took place from the time the deceased became ill until his death. 
Her story tallies in every material particular with that told by 
the other witnesses. © She was cross-examined at great length, 
but nothing appears to have been elicited to discredit her testi- 
mony. If all this evidence is accepted the validity of the widl 
would be conclusively established, but Dr. Mylvaganam, although 
an attesting witness, has given evidence of a character which 
requires consideration. He states, in fact, that the deceased 
when he put his signature to the document could not understand 
what he was doing. He says in one place in his examination- 
in-chief :— . 
“I saw him sign. I attested the will, I was behind him. 
Mr. Abbas Ali and Mr, Thomson also attested. From his 
mental and physical condition I did not think that Mr. Kanga 
was able to make a detailed will) He was not comatose or 
imbecile. At times he used to be quite listlesg and we had to 
shake him to get a reply.” 


. . 
He also was present at the time when the Registrar came. 
In cross-examination, referringeto the will Ex. A., ke says :— 


“It isa long document, Ido not think that Mr. Kanga 
would have understood all that in his then condition.” 


The Judge before whom the evidence was given was appar- 
ently astonished at the fact that although Dr. Mylvaganam had 
attested the will, he was now giving evidence to the effect that 
the testator could not have executed it with comprehension. The 
District Judge accordingly asked him certain questions, to which 
he makes the following answers :-— è 


“When I attested the will I thought that the details had 
been arranged previously: I regarded my responsibility to 
extend only to the witnessing of the’signature. Mr, Kanga did 
not appear tome to be following the reading of the will with 
intelligence. Somebody asked him to sign, saying that his 
signature was required, and puta pep in kis hand, He was 
lying with his eyes closed, and when he was propped up he was 
sufficmaptly alert for the signing. After the signing Mr. Kanga 
collapsggl. On the 16th August I do not think Mre Kanga 
would have been in a fitting state of mind to be,able to 8crutl- 
nise accounts.” At the instan&e of petitioner’s cOunsel: ' After 
the will was read out I do not remember asking Mr, Kanga why 
he ‘had left out his son in the yill, To my knowledge there 
‘vas no conversation with Mr. Kanga after the will was signed, 

3 He was not in a fit state for conversateon.” I do not remember 
= e 
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anybody else asking Mr. Kanga about having left out his son— 

I do not think so.” ` 

The nurse, Mrs. O’Neill, says that the whole work of opening 

the iron safe and taking out the books, etc., for the purpose of 
noting the details in the will was carried out by Mrs. Kanga; 
and that Mr. Kanga gave no instructions to the lawyer. She 
adds that the patient was very weak and his life seemed to be 
going; he took no interest in what wasgoing on. 


Civil, 


y 


MotIBAI 
Hormusjne 
Kanca 


v. 

JAMSETJEE 

HORMUSJEE 
KANGA. 


Their Lordships do not think it necessary to refer to the o M, Amer 
Ah. 


Purse’s evidence in detail; it is sufficient to say that her state- 
ments are in direct contradiction to all the witnesses on behalf 
of the petitioner and even contradicts some of the statements 
made by Dr. Mylvaganam. Upon this balance of testimony the 
District Judge came to the conclusion that Mrs. O'Neill could 
not be relied on, and having regard to the fact that the capacity 
of the testator had been established by overwhelming testimony 
and no undue influence had*been proved, he made a decree for- 
the grant of the probate to the petitioner. 

On appeal the Resident has set aside the order of the District 
Judge chiefly, as it appears, on suspicion. 

The rules for the establishment of the capacity of the testator 
and tbe circumstances which would lead to the invalidation of 
_ a will are embodied in Sections 46 and 48 of the Indian Succes- 
sion Act (X of 1865), which, practically embody the principles 
of the English,law on the subject. 

Counsel for the respondent invited their Lordships’ attention 
to what he called the suspicious circumstances in the case: the 
delay-in sending information to the eldest son of the critical 
condition ‘of the father, the exclusion of the children from the 
will; and he relied on the dictum in Tyrreil v. Painton (1). That 
case, however, differs in all its circumstances from the present. 
In this connection it may be useful to refer to the observations 
of Loro Westrpumy in the case of Sreemanchunder Dey v. 
Gopaulchunder Chuckerbutty (?) :— 

“, . imematters of this description” (he was dealing 
with a charge of fraud in connection with a sale in execution of 
a decree) ‘‘it is essential to take care that the decision of the 
Court rests not upon suspicion, but upon legal grounds, establish- 
ed by legal testimony.” 

It is quite clear “that the onus of establishing capacity lay 
on the petitioner. It is also clear that if the cavegsor impugnel 


the will on the ground that it was obtained bygthe exercise of | 


undue influence, excessive persuasion or moral coercion, it lay 

upon him to establish that case. The evidence, however, that 

the deceased signed it with fufl comprehension of its meaning. 
f?) [1894] P., 151. " 

Poca G3 xı Moore's I, A., 44. ‘ 
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and conterfts is overwhelming and explicit. It is impossible to 
suppose that persons like the pleader, Mr. C. N. Suryanarayana 
Rao, Mr. Abbas Ali, the Sub-Registrar and Mr. Thomson, not 
to speak of the others, entered into a conspiracy with Mrs, 
Kanga»to foist upon a moribund man a will which he did not 
understand and which he signed without comprehension. It is 
in evidence that the deceased. had not been for some time on 
good terms with his eldest son; it appears also that he had 
adequately provided for him. ‘The deceased’s son-in-law, Mr. 
Khambata, who has apparently no interest in the dispute, says 
that the deceased had full confidence in his wife. Evidently 
relying on his trust in her, Mr. Kanga left her his whole. estate, 
observing to the persons who were interesting themselves on 
behalf of his youngest son that she would look after him and 
do what was necessary. A man may act foolishly and even 
heartlessly; if he acts with full comprehension of what'he is 
doing, the Court will not interfere aith the exercise of his voli- 
tion, The evidence, which consists of the testimony of respect- 
able and wholly disinterested witnesses, excludes the hypothesis 
of its having been obtained by undue influence. Their Lordships 
refuse to accept the testimony of Mrs. O’Neill and Dr. Mylva- 
ganam. Their conduct does not seem*to be oonsistent with 
what they stated in Court. 7 


On the whole, their Lordships have come to the conclusion 
that the -order of the Resident must*be set aside and¢that of the 
first Court restored. The respondent will pay tle costs in the 
Appellate Court and of this appeal. Their Lordships will 
humbly advise His Majesty accordingly. But they, at the same 
time, feel it desirable to say that they fully trust the petitioner 
will carry out the wishes of her husband with regard to his 
minor son. She herself stated in her evidence that she proposed 
to make a handsome provision for the boy, and their Lordships 


trust that she will give effect to it. ° 
; s 


Order set aside. 
T. L. Wilson & Co.—Solicitors for the appellant. _ 
O. A. Cayley.—Solicitor for the respondent. 
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RAGHUNATH PRASAD SAHU (Defendant) . 
TErSUS. . 
SARJU PRASAD SAHU anp orarrs (Plaintiffs).* 


Indian Contract Act, section 16—Undue infltence—Unconscionable 
rate of interest—Binding unless probed thal lender was ina 
position to dominate the will of the borrower, 

__ To attract the operation of the provisions of section 16 of 

° the Indian Contract Act it is necessary, in the first instance, 

to prove that one of the parties was in a position to dominate 
th@ will of the other. Mere unconscionableness of the bar- 
gain is not the first thing to be considered. The exaction of 
“excessive and usurious interest even though there may be ample 
security, does not by itself raise any presumption of undue 
influence unless it is first established that the lender was in a 
position to dominate the® borrower’s will. Contract to pay 
compound interest at 2 per cent per mensem was enforced and 
the Privy Council allowed interest at the contractual rate from 
the date of the deed until the date of the decree of the trial 
court and thereafter simple interest at the rate of 6 per cent 
per annum,up to the date of realisation. -lbdul Majid v. 
Khirod Chander Pal, I. L. R., 42 Cal., 690, overruled. Dhani 
P& Das Rajav. Manawar Bax Singh, I. L, R., 28 All, 570, 
3 A, L. J. R., 495, referred tu, 

APPEAL trom a decree of the High Court of Patna. 

L. DeGriuyther, K` C., H. N. Sen and A. Majid, for the 
appellant.. 

A, M. Dunne, K. C. and S. Hyam, for the respondents. 

The following judgment was delivered by 

Lorn SHAW.—This is an appeal from a decree, dated the 
gth November, 1920, of the High Court of Judicature at Patna, 
which varied a decrag, dated the 25th September, 1917, of the 
Subordinate Judge of Arrah. 

The suit is for regovery of the amount of principal and 
interest due by the appellant to the respondents (the. plaintiffs) 
under a mortgage of date tht 27th May, 1910. The Subordi- 
nate Judge gave decree in the mortgage suit but only allowed 
simple interest. [he High Court allowed compound interest. | 

The substantial question raised on the appeal is whether the 
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appellant, in the circumstances proved in the casé, fell within A 


the grdtective provisions of Section 2 of the Indian Contract 
(Amendment A-t, 1899. It may be convenient to get that 
section out in full:— ; ° 
‘2, Section 16 of the Indian Contract Act, 1872, is hereby 
repealed, and the following is sybstituted therefor, namely :— 
$ *°P. C. A. No, 127, 0f 1922, pA 
xal 14 R l - 
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“ r6.— (1) A contract is said to be induced by ‘ undue influ- 
ence’ where the relations subsisting between the parties are 
such that one of the parties is in a position to dominate the 
will of the other and uses that position to obtain an unfair 
advantage over the other. 

“ (2) In particular and without prejudice to the generality of 
the foregoing principle, a person is deemed to be in a position 
to dominate the will of another— 

(a) where he holds a real or apparent authority over the 
other, or where he stands in a fiduciary relation to the other; or 

(b) where he makes a contract with a person whose menfal 
capacity is temporarily or permanently affected by, reason of 
age, illness, or mental or bodily distress, 

** (3) Where a person who is,in a position to dominate the, 
will of another, enters into a contract with him, and the trans- 
action appears, on the face of it or on the evidence adduced, 
to be unconscionable, the bugden of proving that Such contract 
was not induced by undue influence shall lie upon the person 
in a position to dominate the will of the other, 

“© Nothing in this sub-section shall affect the provision of 
Section III of the Indian Evidence Act, 1872.” - 


It is in the view of the Board by tHat section that the ques- 
tion arising between these parties falls to be settled, agd not by 
reference to the legislation of other countries, e.g., the English 
Moneylenders Act. The stafutes tobe here construed is the 
Indian Contract Act as amended. It is accompgnied with danger 
to invoke as authority in an Indian case expressions which 
merely connote the principles which underlie a particular English 
statute, and form a guide to its interpretation. As will be seen 
this general observation is required by reason of the citation of 
certain authorities alluded toin the judgment of the Subordi- 
nate Judge and referred io in the argument before their Lord- 
ships’ Board. . 


The appellant isa member of a jbint undivided family 
owning a property of considerable value, including inter alia 
186 villages, assessed to revenue for abowt Rs. 17,000 annum. 


The mortgage is dated the 27t} May, 1910. It is for, the 
sum of Rs. 9,999 borrowed from the plaintiffs. ‘The rate of 
interest is covered by the following provision :— 

“ I, the declarant, do promise that Mshal¥ pay interest on the’ 
said gebt at the raté of 2 per cent per mensem on the goth 
Jeth of each year, In case of non-payment of thẹ annual 
interest, the interest will be taken as principal and interest will 
run thereon at the rate of 2 per cent. per mengem, that is, in- 
terest will be calculated on the principle of compound interest.” 


Thete can be no question that, these terms were high: if 
payfhent was not made the,sum due on the mortgage would 
spéedily mount up. By the decree of tthe High Court which 

e e 
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was pronounced on the gth November, 1920, it is seen thal the 
original debt of Rs. 10,000 had reached, with interest and costs 
calculated up to the 8th May, 1921, more’ tlian’a lac of rupees 
viz., Rs. 112,885. In eleven years the stipulation for interest 
at 24 per cent. compound had magnified the sum covered by the 
mortgage more than elevenfold.” It is upon these facts, coupled 
with one other-about to be mentioned, that the appellant takes 
his stand. : 


The statement in the defence admits that'at the time of the 
execution of the mortgage the defendant was owner of one-half 
of a valuable joint family property. The owner of the other 
half wa his father. Father and son had quarrelled. Serious 
allegations are made by the son against the father; whereas it 
appears that the father instituted criminal proceedings against 
the son. Shortly before the date of the mortgage the defendant 
had borrowed Rs. 1,000 from, the plaintiffs so as to enable him 
to defend himself in criminal proceedings. It is alleged that 
they caused him great mental distress, and that he required more 
money to conduct his litigations. That is the story. 


Evidence was taken jn the case. It is sufficient to say that the 
defendant gave’no evidence at all. It is quite plain that no 
Court ean accept a story thus unproved by its author as estab- 
lishing a case either of mental distress or of undue influence 
under the Indian Contract Atct. e The only case which the appel- 
lant has is the aase desived from the contents of the mortgage 
itself. 


It is argued with force that these are unconscionable, and 
that it is the duty of the. Court in India to step in either to 
rescind the contract or to rectify the bargain. It was the latter 
course which was argued for in the present case. In support of 
this argument much reliance was placed upon the judgment 
pronounced by Lorp Davey in Dhanipal Das v. Raja Maneshar 
Bakhsh Singh (33 I. A., 118.) 


Before, however, addressing .themselves to the authorities 
- cited, their Lordships thinkt desirable to make clear their views 
upon, in particular, Sub-section 3 of Section 16 of the Contract 
Act as amended. By this sub-section three matters are dealt 
with. In the figst plgce the relation between the parties to each 
other must be such that one is in a position to dominate the will 
of the other. Once that position is substantiated, theecond stage 
has, bten reached, viz., the issue whether the comract has been 
induced by*undue influence.. Upon the determination of this 
issue-a third point emerges, which is that of the onus probandt. 
The burden of proving that the contract was not induced by 
undue influence is to lie tpon the person who was in a position 
to domiriate the Will.of the other? , 
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Error is almost sure to arise if the order of these proposi- 
tions be changed. The unconscionableness of the bargain is 
not the first thing to be considered. ‘The first thing to be con- 
sidered is the relations of these parties. Were they such as 
to put’ one ina position to dominate the will of the other? 
Having this distinction and order in view, the authorities appear 
to their Lordships to be easily properly interpreted. 


In the judgment of this Board in Dhanipal Das v. Raja 
Maneshar Bakhsh. Singh, (1) the outstanding effect was that the 
borrower who mortgaged the estate was actually, at the date of 
the transaction, under the control of the Court of Wards. He 
w48 treated, to use the language of Lorn Davey, as ‘sunder a 
peculiar disability” and placed in a position of helplessness, and 
the lender was proved to have been aware of that and, therefore, 
in a position to dominate the borrower’s will. On page 126 Lorp 
Davey thus expressed the Board’s view :— 


“ Their Lordships are of opinion that although the respond- 
ent was left free to contract debt, yet he was under a peculiar 
disability and placed in a position of helplessness by the fact 
of his estate being under the control of the Court of Wards, 
and they must assume that Auseri Lal, who had known the 
respondent for some fifty years, was awaré of it. They are 
therefore of opinion that the position of the parties was such 
that Auseri Lal was ‘in a position to dominate the will’ of the 
respondent within the meaning ef the amended gection 16 of 
the Indian Contract Act. It remains to be seen whether Auscri 
Lal used that position to obtain an unfair advantage over the 
respondent.’’ 


This case was followed in terms in the case of Raja 
Maneshar Bakhsh Singh v. Shagi Lal, (2) in which the bond in 
suit was given by a talukdar in Oudh without the knowledge 
and consent of the Court of Wards aiter his estate had been 
placed under it. In these circumstanges the former case was 


followed, and Lorp CoLLINS expressed thaopinion of the Board 
to be that they 


“are satisfied that in this case also the borrower was placed 
in such a condition of helplessness that the lender was in a- 
position to dominate his will aia that he used that position to 
obtain an unfair advantage over the appellant,” 


It is sufficient to. say that the borrower ig the present case 
Was sui juris; had the full power of bargaining and of burdening 
his estate, Mat his estate was not under the Court of Wards and 
that he lay wnder no disability. With regard to his helpfessness 
nothing whatsoever is proved inthe case except the bare fact 
that he*being a man of wealth as owner of one-half of certain 
joint family property wished to obtain and did obtain certain 

e (1) 331. A.n 18: 28 All, 870: 3 A, L. J. R, 495. 

i (2) Ae lek g6 e ° 
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monies on loan. ‘The only relation between the parties that was avm, 
proved was simply that they were lender and borrower. 1023 


It is an entire mistake to represent the decisions of this n 
Board as being wanting in light upon the last mentioned case. “pana? 
For in Sundar Koer v. Sham Krishan ('), the exact point was Sanu 


td 
ence by the mortgagees or of any special circumstances from [org Shaw, 


which an inference of undue influence could be legitimately 
drawn, except that the mortyagor was in urgent need of money. 
Te learned Counsel for the appellant argued that the mort- 
gagees were thereby placed in a position ‘to dominate the will’ eee 
of the mortgagor, andgited a recent decision of this Board— 
Dhanipal Das v. Raja Maneshar Bakhsh Singh. In that 
case, however, the borrower was ‘a disqualified proprietor’ under 
the Oudh Land Revenue Agt, 1876, and his estate was under 
the management of the Court of Wards, and it was on that 
ground that their Lordships held that the borrower was under 
a peculiar disability and the position of the parties was such 
that the lender was ‘in a position to dominate his will.’ There 
is nothing of that kind in the present case, and their Lordships 
are not pfepared to hold that urgent need of money on the 
part of the borrower will of itself place the parties in that 
position,’ 


This precisely fits the sittiatien of these parties. It has not 
been proved,— i might be said that it has not even been attempt- 


ed to be proved,—that the lender was in a position to dominate 
the will of the borrower. 


referred to by Lord Davey in the course of the judgment read g WA 
by him: N PRASAD 
“There is no evidence of any actual exercise of undue influ- ARU: 


In these circumstantes, even though the bargain had been 
unconscionable (and it has the appearance of being so) a remedy 
under the Indian Contract Act does not come into view until the 
initial fact of a position,to dominate the will has been establish- 
ed. Once that fag: is established, then the unconscionable 
nature of the bargain and the burden of proof on the issue of 
undue influence comesinto operation. In the present case, for 
the reasons stated, tlfese stages afe not reached. 


Their Lordships think ït right to observe that the judgment 
now pronounced is not in accord with the principles laid down 
by the Appellgte Gvil Court of Calcutta in Abdul Majeed v. 
Khirode Chandra Pal (°), that “where there is ample security, 
the exaction of excessive and usurious interest ifitself raise? 
a presumption of undue influence which it requftes very little - 
evidence to“substantiate.” Their Lordships think this decision 
to be wrong. There is no such presumption until the’ question 
has first been settled as to the lender being ina position to ° 
dominate the borrower’s*will. Their Lordship’s are further of 
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opinion with reference to the citation of Samuel v. Newbold (') 

that that case does not form any authority in the construction of 

the Indian Contract Act. Thecase was determined under the 

Moneylenders Act, 1900, as it expressly bears. The issue was 
thus stated by Lorp MacNAGHTEN :— ; 

“It seems to me that the construction of the Moneylenders 

Act, 1900, is plain enough, and that the evidence before their 

Lordships is more than sufficient to show that this case is 

within the mischief which the Act was designed to remedy.” 

In the view of the Board cases of that character form ng 

precedent for a decision of the present appeal which is rested on 
another and very differently worded statute. ° 


Their Lordships are of opinion,that the decree of the High 
Court should be varied by allowing compound interest on the 
principal at the rate of 2 per cent. per mensem from the date of 
the execution of the bond until 25th September, 1917, and there- 
after simple interest at the rate of 6 per cent. per annum up to 
the date of realization, and that in other respects the decree of 
the High Court should be affirmed, and they will humbly advise 
His Majesty accordingly. 2 

‘The appellants will pay the costs of the appedl. 

Chapman, Walker & Shephard—Solicitors for thé appel- 
lant. . 


Barrow, Rogers & Nevill —Solicitors for tharespondents. 
{1) [1906] A. C., 461. - 
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J 
MOHAMMAD JAN (Plaintif) 
i Versus 


SHIAM LAL AND OTHE (Defendants).* 


Decree—Deposit required to be made within a time-limit—Courls 
closed—Deposit made on the date of re-opening of courts— 
Within time. 


@ a 
Held, that parties who are prevented from doing a thing in 
court Oa particular day, not by any act of their: own, but by ° 
the Coumt itself, are entitled to do it at the first subSequent 
. opportunity. . 


. e 
. Under the terms of a decree, in a pre-emption case, plaintiff 
was gequired to make a déposit of certain money within a 
month from 27-9-21 and the courtseclosed for the vacation on 
3 * E, S, AsNos, 1430 & 1431 of 1932. 
m hd * 
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30-9-21 and re-opened on the 4th of November. On that 
date the plaintiff made the deposit. //eld, that the deposit 
made by the plaintiff on the 4th of November, 1921, was in 
time under the terms of the decree. Hirday Narain v. Alam 
Singh, I. L.R., 41 All, 47, overruled. Debi Din Raj v. Mu- 
hammad Ali, I. L. R.. 3 All, 850, Bisheshar Naik v. Said-ud- 
din, [1884] W. N., 217 and Piare Mohan v. Ananda Charan, 
I. L. R., 18 Cal,, 631r, discussed and followed. 


EXECUTION SECOND APPEAL froma decree of Banu Bary 
Nara Dass, District Judge of Badaun, confirming a decree of 
MAULVI ZAMIRUDDIN, Munsif of west Badaun. ` 


Iqbal Ahmad, for the appellant. 
S. ‘A, Haidar, for the respondents. 
The judgment of the Court was delivered by 


Piccort, J.—The facts out of which the two appeals before 
us arise are stated in the referring order of the 22nd June, 1923. 
In substance they amount fo this: By an appellate decree, the 
plaintiff, in two pre-emption cases, was given one month from 
the 27th of September, 1921 within which to deposit certain 
money, if he desired to obtain the benefit of the decrees in his 
favour. The givil courts closed for the vacation in that year on 
the 30th of September and re-opened on the 4th-of November. 
On tifat date the successful plaintiff made the deposit required 
by the decree. The courts below have held that it was too late, 
more than thirty days having efapsed since the 27th of Septem- 
ber, 1921. Tftere was authority of this Court for the view 
thus adopted. This is to be found in the case of Hirday Narain 
v. Alam Singh (1). The attention of the courts below was not 
drawn to the fact thatpsince the decision above referred to, a 
Bench of this Court, in the case of Reoti Ram v. Sita Ram (2), 
had arrived at a different conclusion. The matter has been 
referred to a Full Bench in order that these conflicting decisions 
may be reconsidered, The position is so far an unfortunate one 
that in Reoti Ram's case the attention of the Bench was not 
calléd to the decision in Hirday Narain’s case, while, on the 
other hand, the de¢ision in ‘Revti Ram’s case is founded upon 
an older decision of this Cfurt which was not laid before the 
Bench which decided Hirday Narain’s case. ‘The older decision 
in question is the case of Debi Din Rai v. Muhammad Ali (3). 
We now find, anoreover, that another Bench of this Court, jin 
the case of Pisheshar Naik v. Said-ud-din (4), had peld a deposit 
made under circumstances precisely similar to those which we 
areenow considering to have been made in time. *The question 
for determénation is whether the deposit made by the plaintiff 


(1) L L. Re, qx AIL, 47. 

2) 19 A. L. J. R., 49. A 

3) L L. R.3 All, 850. z 
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Muhammad Jan was or was not within time under the terms of 
the decree. We have no desire to discuss any question as to the 
powers of the Court to extend that time; nor do we hold that 
the case falls within the provisions of section 10 of the General 
Clauses Act. As regards the decisions of this Court, there is 
clearly a preponderance of authority in favour of the plaintiff- 
appellant. The current of authority is broken only by the decision 
in Hirday Narain’s case. The facts in that case were to this 


© æ extent peculiar, that the deposit made by the plaintiff was not 


e 
~ 


~ made actually on the first possible day after the re-opening of 


the courts, but ore day later. It is true that a point was made 
in argyment of the fact that, on the first available day, the 
treasury where the deposit was required to be made was only 
* open for one hour; but we do not know how far this circums- 
tance may have affected the decision of the Hon’ble Judges. 
There are two cases of other High Courts which are, in our 
opinion, in point. In the case af Shooshi Bhushan Rudro v. 
Govind Chandar Roy the Calcutta High Court, relying 
upon certain English cases, made the following observations :— 
“The broad principle there laid down is that, although the 

parties themselves cannot extend the time for doing an act in 
court, yet if the delay is caused, not By any aet of their own, 

but by some act of the court itself, such as the fact of the court 


being closed, they are entitled to do the act on the first opening 
day.” 


They go on to remark that 
in older cases of the same court. 


The same principle was laid down by another Bench of the 
same Court, in the case of Piare Mohan y. Ananda Charan (\), 
in which again two older caseseare referred to. We desire to 
refer also to the case of Sambasiva Chari v. Ramasami Reddi 
(+). The significance of that case lies in the fact that the 
Hon’ble Judges repelled contentions based upon the statutory 
provisions of the Indian Limitation Act &nd of the General 
Clauses Act; but nevertheless held that there is a generally 
recognized principle of law under» which parties who are pre- 
vented from doing a thing in court on a particular day, not by 
any act of their own, but by the cout itself, are entitled to do 
it at the first subsequent opportunity. It is quite true that this 
case, as well as Shooshi Bhushan Rudro’s case, was laid before 
tle Bench of this Court which decided Hirday Narain’s case. 
The learnet#pudges there remarked that these cases have nothing 


this principle hag been affirmed 


. to do with tke question then being argued before the Caurt. 


Strictly speaking, this remark is cqrrect, as the Hog’ble Judges 
were then dealing with a pre-emption decree prescribing a 


* certain pegiod for the doing of a certain act; but it does seem to 


. (1) I. L. R, 18 Caf, 631 at 634. 
-3 (2) L LR., 22 Mad., rg, ° 
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us that the general principle affirmed in the Calcutta aad Madras 
cases is applicable and is sound inlaw. In view of these con- 
siderations and, taking account of the fact that the general 
current of authority in this Court has been opposed to the 
decision in Hirday Narain’s case, wé think that that case should 
now be over-ruled and the law affirmed as settled by two previous 
decisions and one subsequent: one. In our’ opinion’ the deposit 
tendered by Muhammad Jan the plaintiff, on.the 4th of Novem- 
ber, 1921, was in time under the terms of the decree and should 
have been accepted. We, therefore, allow these appeals, set aside 
the order of the court below, and dismiss the application of the 
d@fendants to have the decree of the 27th of September, 1921 
executed as a.decree in their favour. The appellant will have 
his costs throughout. It will be for’ the. plaintiff Muhammad 
Jan to make such further application to the trial court as he 
may be advised, if he desires to obtain execution of-the decree 
in his favour, Dok 

i -Appeal allowed, 


eal 
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RANI (Defendant) . 
. versits 
EDAL SINGH AND ANOTHER (Plaintiffs).* 

Landlord and tenant —Ejectinent—Suit by plaintifs—No relation of 
landlord and tenant between parties—Tenancy Act, section 79— 
When inapplicable—Lifiitation, question of. 

In plaintiffs’ suit for ejectment of defendant from certain 
plots, the courts found that the plaintiffs were’ occupancy 


tenants, that there was,no relation of landlord and tenant bet- 
ween the parties, ġèbat the defendant was one of the co-sharers 





in the patti in which the plots were situated, that he had Deen. 


iff possession of the lands for a period between 6 and to years 
without the consent of the ‘plaintiffs and that there was a 
lambardar in the said pati. The defendant pleaded that he 
was a co-sharcr and was holding the land as his khudkasht, 


He also pleaded limitation. “‘[he.suit was decreed in plaintiff’s- 


favour. On defendant’s appeal, held, that the ejectment by 


defendant of ‘the “plaintiffs was not an ejectment to which* 


section 79 of the Tenancy Act or the short period ofebemitation; 

under Serial No. 30 of the 4th Schedule of the ‘Ignancy Act, 

would apply, and, therefore, there was no bar to the success 

of the plamtiffs. Ejectment*of a tenant within the. meanin 

of section 79 of the Tenancy A¢t must be by the whole body of 
. ¢o-sharers or by the Lasmbardar. 
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SEcCoND APPEAL, from a decree of D. C., Hunter Esg., First 
Additional Judge of Aligarh, reversing adecree of SETH 
LACHHMAN SaRrUr, Assistant Collector first class of Buland- 
shahr. 

Girdharilal Agarwala, for the appellant. 

Panna Lal, for the respondents. 

The following judgment was delivered by 
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MuKerji, J.—This appeal arises out of the following cir- 


cumstances. The respondents, who ate four in number, instituted 
the suit out of which this appeal has arisen for the ejectment 
of the appellant’s predecessor-in-intercst (husband) from certain 
plots. The allegation was that the respondents were the occu- 
pancy tenants and the original defendant was their sub-tenant. 
The defendant pleaded that he yas aco-sharer in the village 
and he was holding the land as his Phudkasht, He denied the 
respondent's right to eject him as asub-tenant. He also pleaded 
limitation. ‘ . 

The suit was thrown out by the court of first instance, 
but on appeal the learned District Judge remanded an issue to 
the Munsif. That issue was:—‘ Are the present appellants 
occupancy tenants in the land in dispute or is it khudkasht of 
the present respondents?” The leainéd Mungif held that the 
plaintiffs, the appellants Lefore the first appellate coyrt, were 
occupancy tenants. He also heldthat there was no relaticn of 
landlord and tenant between the parties and that the respondent 
(the original defendant) was a co-sharer, in thg patli in which 
the lands were situated and he held the land without the consent 
of the plaintiffs. He also held that as there was a.lambardar 
in the patis, the defendant could not be regarded as landholder. 

On receipt of the finding,-the lower appellate Court decreed 


the suit. It did not come to any conclusion in what capacity ` 


the defendant was in possession, nor did it come to any conclu- 
sion how long did the defendant’s possession extend. 


These points not having been det&mined by the court 
below, with the help of the learned counsel for the parties, I 
went through the evidence and come to the following conclusion. 
I find that the defendant was one of the co-sharers ‘in the patti 
and that he had been in possession of the lands for a period 
between six and ten years without the consent of the plaintiffs, 

‘On these findings it has been argued,yby the learned counsel 
for the appellant (the original defendant’s successor-in-title) 

th should have been thrown out as being barred by 
limitation, “Under section 79 of the Tenancy Act and Serial 
No. 30 of the fourth schedule of the Tenancy Agt, the period 
of limitation is laid down as sig months. 


It has been argued by the learned counsel for the respondents 
that the appellant cannot be, called the “landholder’’. She is 
“3 e . 


e ` 
e 
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only one of the several co-sharers who are acting through a 
lambardar, one Roshan Singh. The question is how far this 
contention of the respondent is correct. 

No authority bearing on the point has been cited to me. If 


1923 


— 


fant 


we look to the definition of the word ‘landholder’ to be found ppan Siwon. 


in section 4 of the Tenancy Act, we see that the landholder is 
the person to whom rent is payable. Where there are more 
than one person entitled to receive rent, the landholder would 
be the whole body of men and not one single member. The 
ord ‘person’ should be read as having been used to include 
‘persons’. Applying this definition, it follows that when a 
tenant ie unlawfully ejected, say by one of a body of 150 co- 
sharers in the patti, who together would be entitled to recover 
the rent, the tenant cannot bt deemed to have been ejected by 
his landholder. Referring to section 194 of the Tenancy Act, 
we find that where there are two or more co-sharers entitled to 
any right, that right must fe exercised conjointly unless they 
have an appointed agent. Such an appointed agent would be 
the lambarda?. For the application of the rule of six months 
limitation and of section 79 of the Tenancy Act, it seems to me 
it would be necessary efor the whole body of co-sharers to act 
(to eject the tenant) or the lambardar to do so on behalf of the 
whole fiody of co-sharers. This would follow from the-natural 
meaning of the several sections. If we look to the spirit of 
the rule, wt also see that this*is based on sound sense. As I 
have said by way of example,’if there be 150 ¢o-sharers (a 
matter which is not unusual in districts like Azamgarh, Gorakh- 
pur and Basti) and-.one of the co-sharers happens to take it into 
his head ta eject a temant, it would be very very hard on the 
latter. He may sue within 6 months one of the 150 co-sharers 
and when he has received the fruit of his litigation, he may be 
dispossessed by another of the 150 of the co-sharers. 

My finding of law, therefore, is that the ejectment of the 
respondents by the appellant’s predecessor was not an ejectment 
.to which section 79 of the Tenancy Act or the short period oF 
limitation would apply. 

That being the case, they Seems to be no bar to the success 
of the plaintiffs- respondents. It is true that they brought the 
suit in a court which had jurisdiction only to eject tenants, 
But no question of jurisdiction having been taken and as.it has 


been found that the title subsists in the respondents there is no | 


reason, why they should not succeed. I have already ‘stated 
thatthe case went in appeal to the District Judge Who was the 
appellate couet both for the revenue and Civil Courts. The issue 
that was remanded hy him for trial, was remanded to the Civil 
Court. It follows that the decree of the court below was right. 


The appeal fails and i is la bea with costs. 
' ` Appeal disméScd. 


Mukerji, J. 
a > 
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LACHHMAN 
. Versus 
ž EMPEROR.* ; 
Murder—Accused of unsound mind at time of committing deed 
but knew that he was acting wrongly—Offence, nature of— 
Penalty—Indian Penal Code, section 84——Inapplicability of. 

When at the time of committing murder, the accused was of 
unsound mind but knew perfectly well that he was doing what 
was a wrong thing to do, held, that this was not a case in which 
the capital sentence should be passed nor could ‘the exemption 
of section 84 of the Indian Penal Code be extended to the 
accused. The proper course was’to sentence him to transpor- 
tation for life so that he could be kept under observation. 
Muhammad Hasan v. King- Emperor, 15 Oudh Cases, 321 at 
339-344, followed. 

Held. further, that if the accused continues for a sufficient 
long period a man of apparent sanity, it is competent to the 
Local Government to pass such order as clemency may suggest, 
upon satisfactory medical certificates. , 


CRIMINAL APPEAL from an order of Basu Man Monax 
SANYAL, Second Additional Sessions Judge of Cawnpore 


The accused was not represented, 
R. Malcomson (Government Advocate), for he Crown. 
The following judgments were delivered 


Stuart, J.—This case presents unusual features. There is 
not the slightest doubt that on the 18th of August, 1923, Lachh- 
man, appellant, murdered a man ‘of the same name in the village. 
of Samadhanpurwa. These are the circumstances. Lachhman 
appellant isa Pasi. The deceased man was a chamar. It is 
established to our satisfaction that. for spgme time previous to 
this occurrence the appellant had shown peculiarities from which 
it can only be inferred that he was at that period insane. * We 
are satisfied that he used tovtalk wildly and incoherently, tear 
up his clothes, strip himself stark’ n§&ked in public, and we see 
no reason to distrust the evidence which would show that he 
besmeared himself occasionally with faecal matter. His family 
believing him to be insane sent for the deeeaséd man Lachman 
ec amar, who had aieputation as an excrcisor of evil spirits to 
remove = insanity by exorcism. Apparently the presence of 
Lachman ch®mar irritated the appellant to such ag extentethat 
he attacked him. There can be næ doubt as to the fact that he 
diti attack him with a heavy billet of wood and inflicted terrible 
injuries all over his body, smashing his head and breaking both 
his arms. These injuries regilted in the death of Lachman 

ae * Cr. A, No. 992 of 1923° 
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chamar. The appellant was at once seized and tied with a rope 
to a pillar. He broke away, ran to the river Ganges and plunged 
in. He was taken out and kept in custody until the police 
arrived. These facts admit of no doubt. 2 


When the appellant was put upon his trial, he had recovered 
his senses. The Civil Surgeon, whose evidence we see no reason 
to discredit, has said in his evidence that for the period of 15 
days the appellant was under his observation he was not insane 
and it would appear that his mind was not deranged to a very 
gerious extent while he was on trial. It is, however, to be 
remarked that certain of his answers in the case indicate that 
his mentality was far from normal while under his examination 
but on the evidence he knew the nature of his act and knew that 
what he was doing was wrong and contrary to law. I had to 
deal with a similar case some years ago, and stated my views as 
to the law governing such cases therein. See Mukammad Hasan 
v. King-Emperor (1). Ihave nothing to add to what I stated 
then as to the law, and would suggest the same action against 
this man as was taken in that case. This is certainly, in my 
opinion, not a case in which the capital sentence should be 
passed. At thessame tifhe the benefit of section 84 of the Indian 
Penal Çode cannot be extended to the appellant. I would suggest 
that the sentence be altered into one of transportation for life 
and that the case be reported 4o the Local Government for 

special consideration.. The same course was pursued in the 
former case. 


Mzars, C. J.—l think the evidence establishes that this man 
was suffering froma type of insanity known as folie circulaire, 
that is a type of insanity which commences in abnormality of 
conduct on the part of the sufferer. That abnormality of conduct 
increases by degrees until a period is reached when the man is 
manifestly insane. That is when the disease is at its height. 
Gradually the man gets better, the abnormality ceases and fora 
periot! he again becomes perfectly sane. After a time abnormality 
begins again and so tle circle continues with alternating periods 
of lunacy, abnormality andfsanity. Iam of opinion from the 
evidence that although this man was of unsound mind at the 
time when he committed the deed, he knew perfectly well he was 
doing what was waong thing to do; and that being so he carn 
not claim the exemption of section 84. I agree that proper 
course.is to alter the nature of the sentence and to sentence. 
him «to transportation for life, so that he can be kent under 
observation. >If he is for a*sufficient long period a man of 
apparent sanity, it is always competent to the Local Government 
to pass such order as clemency = suggest upon satisfactory 
medical certificates. 


(1) 190. C., 321 at $39-344. . > 
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By tHe Court.—The order is that the conviction be upheld 
and the sentence be’ reduced to transportation for life, and that 
the case be reported to the Local Government with a copy of 
this judgment. 


Conviction upheld. 


DWARKA DHISH PRASAD SINGH. (Applicant). w 


Civil Procedure Code, section 151—High Court, inherens powers 


oj—W hen not exercisable—A pplication for review of previous 
judgment—clllegations of fraud, in connection with petition 
of compromise accepted by Court-—Order 47, r. 1, provisions of 
—Inapplicability of. 


A petition of compromise, ‘supported by an affidavit, was 
presented to a leatned Judge of the High Court in connection 
with a certain suit pending before the Court. The Court order- 
ed that the application should be put up for disposal ona 
certain date and that the plaintiff.should attend in person. 
On the appointed date the plaintiff was absent but was repre- 
sented by counsel who assured the Court that the order requiring 
the personal attendance of the plaintiff had feached the said 
plaintiff, that he had been instructed by the plaintiff to ask 
the Court to excuse the non‘attendance of the plaintiff and not 
‘to pass any further order insisting onehis pésonal attendance 
on a subsequent date, Counsel further assured the Court that 
he had been instructed by the plaintiff personally to press the 
application compromising the suit. fhe Court, accepting the 
counsel’s assurances, ordered that a decree should *be passed on 
the terms contained in-a certain paragraph of the affidavit 
purported to be sworn by the plaintiff, Sometime after, the 
plaintiff applied to the Court for review of its former order. 
The affidavit sworn in support uf thisepplication contained a 
paragraph to the effect that the petition of compromise and 

- affidavit which were presented to the Court previously wére 
executed by the plaintiff without his kwowledge and because’ he 

was in fear of his life at they hands of the defendant.- . The 
Court had sufficient reasons to distrust these allegations. 


Held, that this case did not call for the exercise of the in- 

e ~- herent powers of the Court under sectéon rx of the Civil Pro- 
cedyge Code, and that as a question of law the provisions -of 
Order “47, r. ı of the Civil Procedure Code would not warrant 


i _ the CoH in allowing the application on the basis of an appli- 


_ _ cation for review of sudan Dakichand SQivram v. Lotu 
© ` Sakharam, |1919] I. L. „44 Bom., 408, distinguished, 


' S. K? Dar,.Harnandan Pr aad ang Narayan Prasad Asthana, 
for we applicant. . 
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The following judgment was delivered by ° 


Pirccorr, J.—The application before me is one presented on 
the 8th of “September, 1923, asking this Court to review an 
order of the 11th June, 1923, according to which it was held 
that a certain suit pending before the court had heen*wholly 
adjusted by a lawful agreement and it was ordered that a decree 
should be passed on the terms contained in a certain para- 
graph of an affidavit purporting to be sworn by the plaintiff in 
connection with the aforesaid agreement. ‘The application, as 
presented to the court, did not refer to any provision of the 
Qode of Civil Procedure; but I have been informed in argument 
that it is intended to invoke either the inherent jurisdiction of 
this C8urt under section 151 of that Code, or the power of 
review given by Order 47 rule 1 of the same. When 
I set myself to specify the grounds upon which this appli- 
cation is made to me, I find it exceedingly difficult to 
compose any coherent summary of the 66 paragraphs of the 
affidavit which has been sworn in support of the application. 
The first 19 paragraphs are recitals of facts, some of which are 
apparent from the record before the court and none of which 
have any bearing upon the question for determination, except 
in so far as they may*be regarded as necessary to introduce or 
lead ug to the allegations made in subsequent paragraphs. In 
the next four paragraphs it is merely asserted that the defend- 
ant, at a certain stage of the proceedings, communicated to the 
plaintiff a desize to enter into negotiations for a settlement of 
the suit. The six following paragraphs contain allegations, 
some of which are preferred in terms perhaps designedly vague, 
and certainly susceptible of more than one interpretation; but 
“I can only understand these.paragraphs as meaning that a 
certain petition of compromise and affidavit, which were pre- 
sented to this Court on the 23rd of May, 1922, were executed 
by the plaintiff without knowledge of their contents, and because 
he was in fear of hi#life at the hands of the defendant. The 
story is continued in the next few paragraphs, but they do not 
seem to me to contain any matters directly bearing on the ques- 
tion now before mê until I come to the 42nd paragraph of 
the affidavit. Itis now nécessary to explain exactly what 
did take place in this Court. A petition of compromise, 
supported by affidavit, was presented to me on the 23rd of 
May, 1923. I fook®up the matter in the presence of counsel 
for both parties on the 25th of May. ‘The import part ofe 
my osder was that the application should be sput up for 
dispdsal on the 11th June, 1923, and that the plaintiff should 
then attend ‘in person. On ‘the 11th June the plaintiff did net 
attend in person, but was represented by Mr. Sultag Ahmed, 
Advocate of the Patna High Court, a gentleman of the highest 
position in his profession, who wes (appearing in this Court ‘by 
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permission*of the Hon'ble the Carer Justice. The record of 
the proceedings which followed shows that I was fully alive to 
the difficulties of the situation created by the failure of the 
plaintiff to comply with the order directing his personal attend- 
ance. Jd was assured by Mr. Sultan Ahmed that the order 
requiring the personal attendance of the plaintiff had reached 
the said plaintiff and that he, as counsel for the plaintiff, had 
been instructed by the lafter to ask the Court to excuse the non- 
attendance of the plaintiff in person and not to pass any further 
order insisting upon his personal attendance on a subsequent 
date. I also received from Mr. Sultan Ahmed, and accepteg 
from him, assurance that he had been instructed by the plainti 

personally to press the application of the 23rd of Maf, 1923, 
that is to say, the application compromising the suit. I was 
also fully awake to the fact that this application amounted in 
substance to a withdrawal of the suit by the plaintiff and an 
abandonment by him of the claim which he had preferred 
against the defendant. I dealt with the matter on the basis of 
a petition of compromise tendered to the Court by Mr. Sultan 
Ahmed, under instructions from his client, on the 11th June, 
1923. Iam, therefore, not concerned to enquire into the precise 
circumstances under which the petitions was psesented to this 
Court on the 23rd of May, 1923. or the affidavit by which it 
was supported came to be sworn. I accepted Mr. Sultan Ahmed’s 
assurance that his client had expressed to him a desire that he 
should represent him before the Court on the 11th of June, 
1923, that he should ask the court to*excuse the personal 
attendance of the said client and that he should ask the court to 
dispose of the suit in the terms of the petition of compromise 
which had been laid before mg, in the® first instance, on May 
the 23rd, 1923. After considering the affidavit now laid before 
me, Iam of opinion that I was not only justified in accepting 
these assurances from Mr. Sultan Ahmed, but that I was bound 
to do so. In the face of these assurances, € disbelieve the state- 
ment made in paragraph 42 of the affidavit now before mg. I 
take note that in paragraph 44 of the said affidavit the plaintiff 
does not say that he did not instruct Mr.” Sultan Ahmed to do 
any one of the things which he new knows that Mr. Sultan 
Ahmed did it on his behalf on the 11th June, 1923. What he 
says is that he represented to the said counsel what he had 
been previously told to say by the defeMdant, and he asserts 


ethat he di, this because he only saw Mr. Sultan Ahmed in the 


presence of the defendant and that the defendant had told him 
that he would come to serious grief if he failed,to give’Mr. 
Sultan Ahmed those instructions’ which he actuafly did give. 

e paragraph does not eveneassert that the plaintiff asked to 
be allowetl to see Mr. Sultan Ahmed, in private and without 


the présence of the defendant.e To sum up the matter, it seems 
+ . e = 
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to me that the allegations in the affidavit before ‘me are, in cyt, 
substance, that the plaintiff signed certain papers and sworea + 
certain affidavit, without knowing the contents of those papers — 
or of the affidavit, at a certain place in Allahabad on the 23rd PETLA TON 
of May, 1923, at a time when he was suffering wrongffil con- ~ Brisu 
finem-_nt at the hands of the defendant and the servants or PRASAD 
agents of the defendant, and because he believed his life to Sea. 
be in danger at their hands if he refused to sign these papers Piggott, J. 
and to swear this affidavit. Ihave not examined the officer s” ™ .* 
before- whom the affidavit was sworn; but there are in my 

inion considerations apparent enough on the materials now 
bo me to justify me in declining to take any action upon 
these afegations. Ihave asked whether any report was ever me 
made to the police in Allahabad, or any complaint ever pre- 
sented toa Magistrate of this place, in respect of the offences 
of wrongful confinement, criminal intimidation and extortion 
disclosed by paragraphs 25 to 31 of this affidavit, and I am 
informed that nothing of the sort was ever done. I have 
sufficient confidence in the official who certifies that the affidavit 
in question was solemnly affirmed before him to feel certain that 
he did not permit the plaintiff to affirm without first satisfying 
himsel that theeplaintif? was aware of the contents of the aff- 
divis. Finally, l am of opinion that it is a question of minor 
or subsidiary importance to consider the circumstances under 
which this affidavit was swern, pr this petilicn prescntcd to me 
on the 23rd of May, 1923, seeing that my decision on the 11th 
June, 1923, was wholly based upon the assurances givcn me by 
Mr, Sultan Ahmed. 


For these reasons Iam nct of opinion that this is a case 
which calls *for the exercise ofeany inherent powers which this 
Court may possess, in order to set aside the order of the 11th 
June, 1923, or the decree which followed thereon. As a question 
of law, Iam further of epinion that the provisions of Order 47 
rule 1 of the Code of Civil Procedure wou'd not warrant me 
in allowing this application on the basis of an application for 
review of judgment., The case .is, in my opinion, obviously — 
distinguishable from that of Dalichand Shivram v. Lotu 
Sakharam (1). The Calcutta High Court has held that, where 
the attention of a Court is invited to the fact that some 
fraud has been practised upon a party in connection with a 
petition of compromise which has becn accepted by a Court if 
which a suit was pending, that Court may apply the’®fovisions 
of Order 47 rule Ito set aside the order accepti the com- . 
promise, if satisfied that the alleged fraud has been practised. I 
cannot find any allegations of fraud in the affidavit before me. 
There are allegations which go°far beyond the mere assertion 


that the plaintiff’s assenteto the compromise or withdrawal of pn 
(1f [3919] I. L. R, 44 Bom., 408. > . 
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his suit Was obtained by undue influence. They are, as-I have 
noted, assertions that the said compromise was obtained by the 
wrongful confinement of the plainuff, by criminal intimidation 
and by extortion. Those assertions 1 distiust and I have given 
reasons for doing so sufficient to warrant me in taking no action 
upon the affidavit which’ contains them. Even in cases where 
fraud has been alleged, with that definiteness and ‘fulness of - 
specification which the kaw requires, the decisions of the Calcutta 
High Court which have been laid before me in argument, while 
asserting jurisdiction on the part of a court to take up a petition 
like the one before me as a petition for review, on the strengeh 
of the words, “or for any other sufficient reason” in the afore- 
said rule, express the opinion that the matter is one which should 
ordinarily be litigated in a separate suit. My own opinion is 
that the words, “ or for any other sufficicnt reasons,’ must be 
taken to refer to something ejusdem gencris with the words that 
precede. My attention has beea drawn to one case, not to be 
found in the authorised Law Reports, in which the Madras High 
Court held that a review of judgment could be granted ina 
case of fraud, where the circumstances were such that the court 
could bring the case under the earlier provisions of Order 47 
rule 1 of the Civil Procedure Code, by “holding* that the appli- 
cation for review was based upon the discovery of new and 
important matter. In so far as the affidavit laid before me in 
support of this application qurperts to refer to.any new or 
important matter supposed to have come to jhe knowledge of 
the plaintiff sincethe 11th June, 1923, I disbelieve any allegations 
to this effect, principally by reason of the confidence which I 
feel in accepting the assurances given me on that date by Mr. 
Sultan Ahmed. For these reasons I reject this apptication. 


Application rejected. 
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KHUDAIJATUL KUBRA AND ANOYHER (Plaintiffs) 
VETEUS ° 


AMINA KHATUN anp anoturr (Defendants).* 


Jurisdiction of Court—Determined by valuation of subject-matter in 
plaini—Subsequent suit io set aside decree on the ground of 
excess of pecuniary jurisdiction not maimaindble. 


hs the Court has to make up its mind as to whether a suit 

is within its pecuniary jurisdiction, all that it can rely on is 
the vafflation of the subject-matter which is given in the plaint. 
It is open to a defendant when he appears eo answer the 
suit, to raise the plea that the suit has not been properly 
valyed and to show, if he can, that the court in which the 
suit has been brought has no jurisdiction to try it. 

o * F, As No. 330 of 1924, * 7 
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Where the Court, assuming jurisdiction on the basis of a oy 

statement made in the plaint, decreed the suit in favour of the 

plaintiff and no such plea was taken by a defendant when 1923 

he had the opportunity of raising it, keld, that it could not Kauparya- 

be said that the Court had acted without jurisdictiongand a TUL KUBRA 

subsequent suit by the defendant to set aside the decree for v. 

want of jurisdiction would not lie. Section rr of the Suits ne 

Valuation Act (VII of 1837), referred to. ee 
First APPEAL froma decree of Basu Man MOHAN SANYAL, s- >» 

Subordinate Judge of Bijnor, at Moradabad. : 


Raza Ali, for the appellants. 
S. A, Haider, for the respondents. , 
The judgment of the Court was delivered by = 


Linpsay, J.—After heating the learned counsel for the Lindsay, J. 
appellants in this case, we are clearly of opinion that the appeal 
- must fail. $ 
The relevant facts to be stated are as follows :— 


In the year 1882 one Muhammad Rahmat Ali executed an 
agreement whereby he undertook`to pay to his daughter-in-law 
Musammat Amina Khatun a sum of Rs. 15 a month for food 
and clothing. This payment was to be made to her during her 
life-tfing 

In order to secure the performance of this undertaking, 

Saiyid Rahmat Ali hypothecated a5 biswas muafi share in the 
village named Phondapur and charged this property with the 
allowance which he had contracted to give his daughter-in-law. 
It was distinctly. provided by this agreement that if Rahmat 
Ali failed to pay the sajd monthly allowance of Rs. 15 any 
month, the lady was to be emtitled to take possession of the 
property which was charged and to realise the income thereo$ 
under her own supervision and to spend the same for her food 
and clothing. ’ 

Pausing here, it ‘if diese beyond all doubt that the lady, if 
she took possession, was to be entitled to bring to her use the 
entire income of the property «upon ‘which her allowance had 
been charged during her life-time. 

It is. apparent from the judgment in this case that Amina 
Khatun has had on more than one occasion to bring suits to 

e enforce the agreements 

' Rahmat Ali himself has died but he has left dasichters, á 
Musampat Khudaijatul Kubra and Musammat Atiqatul Kubra, 
who are the plaintiffs in the present suit. 

The other “issue of Rahmaf Ali is Saiyid Saqib Husain wha 

. is married to Musammat Amina Khatun. . 

In the year 1920 Musammat Amina Khatun brought a& suit b 

against the present two, plaintiffs, a ae Khudai jatul Kufra " 


> è - e 
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and Musañmat Atiqatul Kubra, for possession of a 24 biswas 
share of the property in mauza Phondapur. 


It appears that these ladies were in possession of this 24 
biswas „Share, that being one-half of the 5 biswas share upon 
which *Rabmat Ali had created the charge in favour of his 
daughter-in- law Musammat Amina Khatun. 


Full particulars of this case are not before us. All we have 
on record is the judgment of the Munsif. There are also one 
or two copies of certain statements which were made in the 
course of this case. 


According to the finding of the court below the lady, ee 
Khatun, alleged apparently that a sum of Rs. 54 odd wab owing 
to her on account of arrears of the allowance to which she was 
entitled and she asked to be allowed to enforce the agrecment 
by taking possession of the property charged with her main- 
tenance including the 23 biswas of this property which were 
in the possession of the present plaintiffs at that time. 


According to what is stated in the judgment of the Sub- 
ordinate Judge, this suit was decreed ex parte, but after duc 
service upon Khudaijatul Kubra and Atigatul Kubra. 


In execution of that decree possession over this property 
has passed to Musammat Amina Khatun. 


It is important to observe that ngither of the defendants in 
that suit has ever made any attempt to challenge the decree in 
appeal. 


Instead of doing this, they have launched the suit out of 
which this present appeal has arisen with all sorts of allegations 
directed against Musammat Armina Kh&tun with respect to the 
conduct of the earlier suit in the Munsif’s court. It is said that 
the suit was brought collusively and fraudulently, and it is also 
sought to be made out that the decreeyof the Munsif under 
which possession passed to Amina Khatun 4s-allogether void for 
want of jurisdiction. 


With regard to this plea of want of jurigdiction the case wich 
was put for the plaintiff was ‘this, namely, that the value of this 


‘24 biswas share which has passed into possession of Amina in 


execution of decrec is Rs. 7,000. Itis pointed out that this 
being the value of the property in suit in the case which was 
tried by the Munsif, the Munsif had no jurisdiction to give a 


e decree fowmpossession inasmuch as his pecuniary jurisdiction is 


limited to sits of a value not exceeding Rs. 1,000 or dt most 
Rs. 2,000 if he has been specially invested with higher powers. 


e The question really is whether these plaintiffs are entitled to 
Maintaina suit on this allegation. We are clearly of opinion 
that no suit of this kind can be mtintained to set aside the 
Mupsif’s decree on the ground of want of jurisdiction. 

2 e 
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It is perfectly clear on all hands that when a suit is filed 
in a Civil Court the pecuniary jurisdiction of the court is 
primarily determined by the valuation which the plaintiff puts 
upon the subject-matter of the suit. 


It may be that sometimes the value of the suit is exaggerated 
and sometimes it is undzr-estimated, but, at any rate, whcn a suit 
is brought and the court has to make upits mind as to whether 
it is within its pecuniary jurisdiction, ‘all that it can rely on is 
the valuation of the subject-matter which is given in the plaint. 


„e Of course, itis open to a defendant when he appears to 
anSwer the suit, to raise the plea that the suit has not been 
properly valued and to show, if he can, that the court in which 
the suit has been brought has no jurisdicticn to try it. But 
clearly, if no such plea:is taken by a defendant when he has had 
the opportunity of raising it, it cannot be said that the court 
has acted without jurisdiction. The court has assumed juris- 
diction on the basis of a statement made in the plaint upon which 
it is bound to rely, a statement which has not been challenged 
or corrected in any way; and so it is not possible to argue as 
has heen argued here that the decree passed by the Munsif in 
this case was altogether void for want oi jurisdiction in the 
Mungif. 

In this connection we may draw attention to the provisions 
of section J: of the Suits Vajuation Act, Act VII of 1887. 
That section lays down that unless an objection to the over- 
valuation or under-valuation of a suit has been raised in the 
court of first instance, it shall not be entertained by an appellate 
court unless, for reasons to be recorded in writing, the appellate 
court is satisfied that tht suit inappeal was wrongly. valued and 
that the wrong valuation has prejudicially affected the disposal 
of the suit on its merits. This enactment operates in spite of 
anything contained in pection 578 of the Code of Civil Procedure 
which corresponds td ‘section 99 of the present Code. It is 
clearly contemplated there that any objection which is to be 
raised on the ground of pecuniary jurisdiction must be taken 
in the trial court at the earliest possible opportunity and where 
the objection is not taken, it is not to be entertainable thereafter 
unless the appellate court is satisfied that there has been some 
miscarriage of justice on the merits. 


If this is the law in so far as it concerns procedure in : 


appeals, it seems to us that in no way ought it to be possible for 
a pasty against whom a decree has been passed in The circums- 
tances we find in this case, to be able to go to another court and 
institute afresh suit for the purpose of having the decree st 
aside. If this sort of things were allowed, there woald ce no 
end to litigation. Jt is perfectly well understood, of course, that 
the decree of a cour’ may be set aside by a suit broughtsbut 
e 
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it is also the rule that no such decree can be set aside except on 
the basis of fraud or of something akin to fraud. In the present 
case, although there were allegations of a fraud made in the 
plaint, no case of fraud whatever has been made out,-and for 
this raason, therefore, we hold that this suit, to set aside the 
decree which was passed by the Munsif on the 7th of May, 
1920, is not maintainable. ‘This finding of ours really puts an 
end to the whole of the.case. It has been suggested to us that 
we ought, in any case, to allow an account to be taken between 
the plaintiffs and Musammat Amina Khatun on the ground ie 
she is entitled under the agreement only to a sum of Rs. r 
month, whereas the present profits accruing from the sane 
upon which this allowance is charged, are greatly in e&cess of 
that sum. We think it inexpedient to say anything about this 
claim except that the suit as framed was not a suit for accounts. 


Another suggestion has been made to us that, in any casc, 
under the terms of an award which is printed at pages 22 and 
23 of ‘the record, we ought to pass a money decree against 
Saiyid Saqib Husain, the second defendant, who is the hasband 
of Musammat Amina Khatun. Itis not clear to us, however, 
what decree for money could be passed against Saqib Husain, 
and again we have to draw notice to theùfact that no such relief 


was claimed in the plaint. ; gs 


We are satisfied, therefore, that this suit was a suit which 
ought not to have been entertained ùnd which, though for other 
reasons, was rightly disfnissed by the’ cowt belew. The appeal 
fails and is dismissed with costs. 

Appeal dismissed. 





AMLA NAND AND OTHERS ee) 
versus 
NANDU (Opposite-Pariy).* ° 
Pre-emplion—Right of—In Kumatin—Abseswce of slatulory enact- 


ment, custom or contraci—Previous judgments—Rule of custom 
to be deduced therefrom. 


ITeld, that where the asl village and the laga are held under 
one revenue engagement, the hissedar @f the laga village is not 
entitled to pre-empt against the /iissedar of the asl village, 

n Amat of pre-emption must, in the absencé of statytes, be 
based @tther on contract or custom. Inthe absence of any 
statutory enactment or any entny in a public regford of right, 
ə  the*custom may be deduced from along scrics of decisions. 
When a rule of custom is déduced from previous judgments, the 
qule deduced therefrom should not be departed from merely on 
* Mis, C. No, 387 of 1923. ° 
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the ground because itis thought more equitable or convenient ye 

that a new rule should prevail. 1923 

MISCELLANEOUS REFERENCE from the Deputy Secretary to ae 
Government, United Provinces. , Amia NAND 


P v. 
Peary Lal Banerji, for the applicants. Nannu. 
Mangal Prasad Bhargava, for the opposite-parly. 
The judgment of the Court was delivered by 


Linpsay, J.—This reference raises a somewhat difficult 
question but, as we understand the matter, we are askcd to say 
Weether thelaw relating to pre-emption as laid down in a 
ruling gf Mr. Giles, officiating Commissioner of Kumaun, in 
the case of Dalit Ram v. Raghunath, decided on the 11th ~ 
of July, 1892, is or is not to be applied to the case with which 
we are concerned. ; Í 


lt seems that both the Deputy Commissioner and the Com- 

missioner sitting in appeal have differentiated this case from 

_ the one which was considered by Mr. Giles in the ruling just 
referred to. 


Taking the law to have been correctly laid down in Mr. 
Giles’ judgments we find it stated as follows :— 

e «For the purposes of pre-emption the as! village and the 
laga village are one. A hissedar of a laga village has no 
right of pre-emption againet a purchaser who is a Atssedar of the 
asl village.” | 

lf this ruling is to be applied literally to the facts of the 
case with which we are now dealing, it seems tous that the 
claim of the pre-emptor jn this case must be disallowed, for his 
status, at best, appears to be merely that of a hissedar of a laga 
village, whereas the person whois now the purchaser of the 
property, namely, Amla Nand is a hissedar of the asi village. 


_ We have been refftred to a little book called the Manual of 
Land Tenures in the Kumaun Division compiled by Mr. Stowell. 


Ir this book we find an as! mauza defined as being the 
chief or parent village to which the /agas or subsidiary villages 
are attached. The definition winds up by saying that the asl 
village and lagas are held under one revenue engagement. 

Reading the judgment of Mr. Giles’ in the light of this 
definition, we take it®as laying down, therefore, that where the 
asl village and the laga village are held under on@srevenue e 
engagement, the hissedar of the laga village is notegntitled to 
pre-efnpt against the hissedar of the asl village. 


Lindsay, J* 


It is said, however, in the present case that the village Rau® , 
thiya in which the property sold is situated does not realy stand : 
to Khandoli, the village łn which the purchaser Amla Nand °- 
resides, in the relationof a laga to aw asl village. In the, judg- . 


. 
~ 
e 


1923 


— 


Amia NAND 


v. 
NANDU, 


Lindsay, J. 


128 HIGH COURT [APL Jee 


ment of the first appellate court this village Rauthiya is descriked 
as pakka Fhaikar laga and it is said that it has its own scparate 
settlement map and “phant”. Mr, Mason, the Deputy Cem- 
missioner (District Judge), describes Rauthiya as being really 
a sepdrate fiscal unit. 


It isnot clear from this description whether the learned 
District Judge intended to find that Rauthiya was separately 
assessed to revenue and was not included in the same revenue 
engagement as the other village Khandoli. 


The Commissioner, as Judge of the High Court of Kumiaun, 
agrees with the opinion of the first appellate court. Indeedfiis 
judgment would lead us to believe that he intended to and that 
this village of Rauthiya is not at all a laga village but a village 
quite independent of the other village of Khandoli. In his 
judgment the learned Commissioner is unable to say how this 
village came to be recorded in the revenue papers as alaga or 
off-shoot of Khandoli. He certainly seems to think that it can _ 
be nothing of the sort. 


It appears to us that the whole question of the right of pre- . 
emption in this case turns upon the relation which is to be traced 
between these two villages Rauthiya ‘und Kbandoli. If they 
stand to cach other in the true relationship of asl agde loga 
villages, that is to say, if they are both held under one revenue 
engagement, then we are of ppinéon that the customary law as 
found by Mr. Giles in his judgment in Dutt Ragu v. Raghunath 
ought to be followed in this case. . In other words, the claim of 
the pre-emptor ought to fail and ought to be dismissed. 


On the other hand, if it be the fact that these villages are 
not truly related as asi and Jagd villages but that the village of 
Rauthiya is a separate fiscal unit as described in the judgment 
of the first appellate court, then we are of opinion that the 
pre-emptor in this case has a better ‘rig}t than the purchaser 
Amla Nand. 


We should like to add that,a right of pre-emption must, in 
the absence of statute, be based either oft contract or custom. 
No contract’has been suggested in this case. Presumably the 
right claimed is based on customary law. In the abserce of 
any statutory enactment or any entry in a public record of right, 
the custom may be deduced froma loig series of decisions. 
When awase of custom is deduced from previous judgments, we 
are of opigjon that the rule deduced ‘therefrom should in no 
way be departed from merely on the ground because it is’ now 
thought.more equitable or convenient that a new rule should 
prevail. . i i 

Ag regards costs in this Court we leave the parties to bear 
their own. me = 


- 
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ROSHAN SINGH AND ANOTHER j Wes 


versus 


E.MPEROR.* 


Criminal Procedure Code, sections 107,436 and 438—Accusedabsolv- 
ed from giving security—Sub-Divistonal Magistraté’s order— 
District Magistrate—Enquiry by under section r07—Order set 
aside and further enquiry directed—Procedure, regularity of. 

Where a Sub-Divisional Magistraté had come to the conclu- 

sion that the accused could not properly be called upon to 
furnish security for keeping the peace under section 107 of 
the Criminal Procedure Code but the District Magistrate set 
aside the order of the Sub-Divisional Magistrate and directed 
a further enquiry to be made, /ield, that under section 438 the 
District Magistrate could haye reported the result of his ex- 
amination of the record to the High Court which would then 
have passed the appropriate orders, and that in the circumstances 
the order.of the District Magistrate must be set aside and the 
accused absolved from th€ necessity of giving security. Pro- 
ceedings under section 107 are not included in the provisions 
of section 436 of the Cr. P. Code, 


CriminaL Revision from an order of J. M. Cray Eso., 
District Magistrate of Cawnpore. 

Sheo Dihal Sinha, for the applicants. ¢ 

Sankar Saran (Assistant Government Advocate), for the 
Crown. : 

The following judgment was delivered by 


Mears, C. J.*-Thig is an application in revision from an 
ordes of the District Magistrate, who set aside the order of the 
Sub-Divisional Magistrate on an enquiry under section 107 of 
the Code of Criminal Procedure, and directed a further enquiry 
to be made. The Sub-Divisional Magistrate had come to the 
conclusion that Roshan Singh and Mannoo Chaube could not 

roperly be called upongo furnish security for keeping the peace. 

he point that has bec taken is that whilst the District Magis- 
trate had power to set aside an order, he had no power to send 
the måtter back for further enquiry. Apparently he was pur- 
porting to act under” section 436 of the Code of Criminal 
Procedure; but it has keen pointed out by the counsel for the 
applicant and accepted by Mr. Sankar Saran that the proceed- 
ings under section 107 are not included in the provisions of 
section 436. Undtr seetion 438 the District Magistrate could- 
have reported the result of his examination of theggseord to 


this Coyrt, which would then have passed the appropyjate orders. - 


In these circumstances the order of the District Magistrate must 

be set aside, with the consequent result that the order of the 

first court absolving Roshan Singh and Mannoo Chaube from 

any necessity to give security stands. T 

3 . Order set aside. 
* Cre Rev. No. ssoeof 1923. E 
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PRIVY COUNCIL. 


cva * NAINAPILLAI MARAKAYAR (Defendant) 
1923 ; , VETSUS 
Dec., 14 RAMANATHAN CHETTIAR 
AND OTHERS (Plaintiffs).* 


ear yeaa Religious endowment—Lease granted by manager or shebiat—Can- 
CARSON, not be presumed to be a ppan lease—MManager incomp eigi 
Siz JORN ‘to grant perpetual leases—Burden of proof on him whe seis up 
i Go oe permanent rights. 
ALI, SiR | - Where a tenant in a suit'for ejectment sets up a diten that 
pa ` he has a right of permanent tenancy, the burden of proving that 


he has such aright is upon him and proof of long occupation 
at a fixed rent does not satisfy that onus, The Secretary of 
State for India v. Lachmeshwar Singh, i4 I, As 6; TL. R, 
16 Cal., 223, referred to. 


A shebiat, manager or a trustee of a temple can sell or -mort- 
gage endowed lands of the temple in case of unavoidable 
necessity which must be proved by him yho alleges it, but 
otherwise he has no.power to do so and has no right to impair 
‘the endowed property by creating or granting in favour of-aily one 
rights of permanent occupancy in the endowed lands, A grant 
made in violation of thise dut! may possibly; under some cir- 
cumstances, be good as against the shebiat mgking it personally 
by way of estoppel but is not binding ùpon his successors. No 
presumption of a permanent tenancy should be drawn @ the 
case of endowed lands inasmuch as such a grant would-be a 
breach of duty in a shebigi or ma@ager and a presumption in 
favour of a transaction assumes its regularity and cannot be 
‘made in favour of that. which offends legal principles. Satya 
Sri Ghosh Lahel v. Karlik Chandra Das, I, L. R., 315 Cal, 
L. J., 227, Abhey Ram Goshwami ® Shiama Charan Nandi, 
I. L. R.,, 36 Cak, 1003, 6 A. L. J. Pi 857, riae Varutthi 
Dhirath v. Balu Swami Iyyar, 48 I. A., 302, 20 A, L.e]. R., 
497, referred to. 


` CONSOLIDATED APPEALS fenia the decrees of the High Court 
of Judicature at Madras. 


Sir G. Lowndes, K.C. and K.V. L. Narasimham, for = 


appellant. e > 
° L. BeGruyther, K. C. and Kenworthy Brown, for the Tes- 
` pondent. -„a» z 


The following judgment was,delivered by ° 


Sion * Sir'Joun.Epce—These are two consolidated appeals by 

„Eege defendants or their representatives from decrees, dated the 

- 2anqg December, 1916, of the High Court, at Madras, which 
z ; 7, swp CoA, No. 46 of 1983, ` 
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dismissed two appeals from decrees, dated the 24th April, “1914, ah 
which a Subordinate Judge of Tanjore had made in original 1923 
suits 40 and 42 of 1913 in favour of the plaintiffs for the eject- — . 
ment of the defendants from lands, including groves, in Tanjore NAINAPILLAIL 


and for mesne profits. sare tas 
The plaintiffs in each of the suits were five of the six Rama 


trustees of the Mantrapureeswarasami Temple in Kovilur,in  Cyyrrar. 
Tanjore. That temple will hereafter be referred to as “the i? 
Temple.” The sixth trustee, who was made a defendant in each ats she 
suit, did not interfere in the conduct of the suits. It will be a 
unterstood that when later in this judgment the defendants are 
referredeto, the reference is to the defendants other than the 
sixth trustee. 
The lands in respect of which a decree of ejectment has been 
made in each suit are part of the village of Mangal in Tanjore, 
and are part of the endowed property of the Temple. It is not 
disputed that the defendants were tenants of the Temple of 
lands to which the suits relate, nor is it now disputed that they 
received notices to quit. . The defendants admit that the melva- 
ram rights in the property in question are vested in the Temple, 
but their-case is that the ‘kudivaram rights in that property are 
vested in them and never were vested in the Temple, and they 
claim that they have permanent rights of occupancy in the lands 
under Sectio 6 of Madras Aet I pf 1908, and also independent- 
ly of that Act. t 


It cannot now be. doubted that when a tenant of lands in 

India” in a suit by his landlord to eject: him from them, sets up 
a'defence that he has a right of permanent tenancy in the lands, 

the. onus of proving that he has such right is upon the tenant. 

In The Secretary of State for India v. Luchmeswar Singh, L. R., 

16 I. A., 6, it was held that the onus of proving that they had a 
permanent right of occfpancy in lands was upon the defendants, 

who alleged it asa defence to a suit by their landlord to eject 

them, and that proof of long: occupation-at a fixed rent did 

not satisfy that onus; and in Seturatham Atyar and others y. 
Venkatachala Goundon and others, L. R., 47 1A, 76, in a 

suit by their landlords for the ejectment of the defendants: from 

lands in a ryotwari district in Madras, the giving of notice to 
quit not being disputed, it was held that the onus of proving, 

that the defendants had rights of permanent occupancy was 

upon them. -° = . wig. i = 2 

:.- A’ permanent right of occupancy in land in India 9S F right; 

subject to certain conditions, of e tenant to hold the-land perma- 

nently which he occupies: It is @ heritable right, andin some? 

places it possibly may be transferable by the-tenant to a stranger. A 
‘Phat permanent. right of occtipancy gan only be ‘obtained by’ a o 
tenant by custom, or byea grant fromen owner ofthe land who a 
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of the Legislature. No custom by which the defendants could 
have obtained a right of permanent occupancy is alleged or 
proved in these suits. 


Their Lordships will first consider whether the defendants 
have proved that they have rights of permanent occupancy under 
Madras Act I of 1908 in the lands in suit, and then whether 
they have proved that they have otherwise than under that Act 
rights of permanent occupancy in the lands. 


Unless the endowed lands of the Temple in the village of 
Mangal constitute an “ estate” within the meaning of that té#m 
in Madras Act Iof 1908 that Act does not apply to them, and 
the defendants are not tenants with a. right of permanent occu- 
pancy under Section 6 of the Act. An “estate ” is defined by 
Section 3 of the Act, which so far as it is material in this case, 


on 


is as follows:— 


e 
“3, In this Act, unless there is something repugnant in the 
subject or context :— 
(2) ‘ Estate” means 
(d) any village of which the land revenue alone has been 
granted in inam to a person not owning the kudivaram thereof, 
z provided that the grant has been made, confirmed, or recognised 
by the British Governmefit, or any separated*part of such 
village; ” A ° 


The term “ kudivaram ” is not defined in the Act, but; as 
was explained by the Board in Surygnarayana and others v. 
Patanna and others, L. R., 45 I. A., 209, “ kudivaram” is a 
Tamil word which signifies a cultivator's share in the produce of 
land as distinguished from the landlord’s share in the produce of 
the land received by him as rent, which & sometimes designated 
as “ melvaram.” See also Upadrashta Nirkata Sastrulu v, Divi 
Sectharamudu and others, L. R., 46 I. A., 123, whereit was 
mentioned by the Board that the “kudivaram” or “ kudivaram 
interest,” as itis called in Section 8 of the Act, is in fact a 
species of tenant right or right of permanent occupancy. (Their 
Lordships discussed the terms of the grant in favor of the 
temple and the evidence furnished by the recgrds in the Revenue 
“registers and proceeded). z : i 


t WB proved that in 1883 a small area of the waste lands 
of thè “vage of Mangal was acquired by the Governmeht under 
the Land Acquisition Act, and that no part of thg compensation 

epaid fdr those waste lands was claimed by any person except the 
Templs, and. that to the Temple was paid all the compésation 
awarded under that Act. From that fact it may be concluded 
thgt the grant of the lapd8 in the village tn 1723 included the 


\ 


waste lands of the village, if there could be any doubt that all 
the: lands of the village of Mangal were granted by the sanad of 
1723 to the Temple as an endowment. 


Their Lordships find that the melvaram and the kudivaram 
interests in the lands of the village of Mangal were at some time 
before 1723 .granted by a Raja of Tanjore, and re-grantcd in 
1723 by the then Raja of Tanjore, to the Temple, and conse- 
quently, that the lands in suit are nofan “estate” within the 
meaning of Act I of 1908, and that the defendants did not obtain 
any rights of permanent occupancy ynder'that Act. 


“It remains to be considered whether the defendants have 
proved ethat they, or those through whom they claim title as 
occupiers of the lands in suit, obtained at any time a right of 
permanent occupancy in the lands. No grant ofa right of 
permanent occupancy has been produced. But the defendants 
asked the Courts below, and now ask their Lordships, to presume 
that they or those through whom they claim, were tenants of 
those lands-in suit with a right of permanent occupancy in them. 
It does not appear that in 1723, or in 1809 or in 1816 or in 
1829, there were any tenants of lands in the village who had a 
right of permanent ocgupancy in the endowed lands of the 
Temple.. As Act I of 1908 does not apply in this cage, and as 
there % no proof of any custom conferring on tenants of lands 
of the village any right of, permanent occupancy, and’as no 
grant of a tight of permanent @ccupancy has been produced or 
even alleged, i is not apparent how a right of permanent 
occupancy could have been obtained by the defendants or by any 
predecessor-in-titles of theirs, except by a lost grant or grants, 
and that is not even suggested. 


A public temple, such as iS the Temple in this case, is a 
religious institution, and is recognised in law as a juridical 
person, but it can acqjonly through persons who have authority 
‘to act for it, and they cab act for the temple only within the 
scope of their authority. The position of the Shebait, the 
manager or the trustees of a temple, is, so far as their powers 
to deat with’ the entlowed lands of the temple is concerned, 
analogous to the position of a Mahant of a mutt to deal with the 
endowed lands of a mutt. They can doubtless sell or mortgage 
the endowed lands of the temple if there is an actual, special, 
‘and unavoidable’ nessity of the emple to do so, but that 
necessity would have to be proved by those who alleged that it o 
existed. Except in a case of such unavoidable ascaserty, the 
‘Shebait, the, managers or the trustees of a temple, or the Mahant 
of a mutt, have no power to stll or mortgage the endowed prg- 
perty in their custody, and obwiously they have no right to 
impair the endowed property by creating or granting fh favour 
of.any one rights, of permanent oecupancy in the endowed'lands. 
The law. on ‘this stsbject is well established: ‘sce Mahatince 
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at p. 275; Abhiram Goswami and another v. Shyama Charan 
Nandi and others, L. R., 361. A., 148; 36 Cal., 1003, 6 A. L. J. 
R., 857; Palaniappa Chetty and another v. Deirasikamony 
Pondara, L. R., 44 I. A., 147; Vidya Varuthe Dhirta v. Balusami 
_ Ayyar and others, L. R., 48 I. A., 302; 20 A. L. J. R., 497. In 
the case of a Shebait a grant by him in violation of his duty 
of an interest in endéwed lands which he has not authority as 
Shebait to make may possibly under some circumstances be good 
as against himself by way of estoppel, but is not binding upon 
his successors. P 


In Satya Sri Ghoslehl and others v. Karlik Chandra Dass 
and another, 15 Cal. L. J., 227, which came before the High 
Court at Calcutta in second appeal in a suit to eject the defen- 
dants from debutter lands, which the lower Appellate Cotirt had 
dismissed on a presumption that the defendants had a permanent 
tenancy in the lands, Sir Lawrencs Jenkins, C. J., and Cuar- 
TERJEE, J., said that the decree appealed from rested not on 
direct proof but on presumption, and that it would seem that 
the property there in question was debutter, and remanded the 
suit so that it might be ascertained if that property was debutter 
when the tenancy commenced, holding, rightly, that:-— , 

“The presumption in favour of a permanent tenancy “implies 
that there is ground for inferrjng that the tenure was always 
intended to be and always “was hereditary, or that it acquired 
that character by subsequent grant. e But @ presumption in 
favour of a transaction assumes its regularity; it cannot be made 
in favour of that which offends legal principles.” 

They further rightly said :— ° : 

“If it was debutter at the time the tenancy originated, then 
this would affect the applicability of the presumption, for, to 
create a new and fixed rent for all time, though adequate at the 
time, in lieu of giving the endowmerft Ay benefit of an augmen- 
tation of a variable rent from time to time, would be a breach 
of duty in a sebatt, and is not therefore presumable.”’ e- 

In the present case there was nothing proved, or even 
‘attempted to be proved, from which it could be inferred that 
the tenure of tenants of the lands in suit, or of any lands in the 
endowed property of the Temple, had originally been a tenure 
of permanent occupancy or any higher nure than that of a 
tenancy,at will: Between 1820 and 1830 some of the endowed 
landajn the village of Mangal were let by the Temple fog culti- 
vation oirethort leases of from one to five years; such leases 
were granted to the highest bidders. In 1831esome of the 
fenants “of the Temple’s endowed lands, apparently all of them, 
agreed amongst themselves to cultivate jointly the endowed lands 
of which they were tenants, apd they executed and delivered to 

the Collector, who was, then the managereof the. Temple and. its 
o j ' i 
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endowments, a muchalka by which they took the eridéwed lands 

for a term- from fasli 1241. That muchalka is absolutely 1923 
inconsistent with any of the tenants having then any right of — 
permanent occupancy in any of the endowed lands of the Temple Nanwariis.at 
and with their believing that they had any right of permanent ý. 
occupancy in any of the Temple’s lands. In 1870 Sır C. H. Rama- 
ScoTLAND, C. J., held that when a tenancy in the Presidency of GMIBAN, 
Madras commenced under a terminable contract, there was A 
nothing to prevent the landlord from ejecting the tenant at the Sir Joln « 
end of the term from the lands which had been let to him. See  "49* 
also Seena Pena Reena Seena Mayandi Chettiyar v. Chokka- 

lidar Pillay and others, L. R., 311. A., 83 


One ‘of the reasons for these consolidated appeals as stated in 
the Case for the appellants is : “ 4. Because the appellants have 
acquired permanent occupancy right by prescription.” No tenant 
of lands in India can obtain any right to.a permanent tenancy 
by prescription in them againstehis landlord from whom he holds 
the lands. ` (See Madhavrao Waman Saundalgekar and others 
v. Raghunath Venkatesh, Deshpande and others, decided by the 
Judicial Committee on the roth July, 1923. 

Another reason for,these consolidated appeals as stated in 
the Case for the appellants is: “5. Because the respondents 
having *allowed and recognised the alienations made by the 
predecessors of the appellants, are now estopped from denying 
that they have permanent rights of occupancy.” The appellants’ 
case, that they wave permanent rights of occupancy, was not 
argued on the ground of an estoppel, for there is no estoppel on 
the evidence in the case, but on the ground that it must be 
presumed, from matters hich will be presently referred to, that 
the defendants, or those throtfgh whom they claim titles as 
tenants, had at some time acquired rights of permanent occupancy 
in the lands in suit. . 


In the very able Eet which was addressed to their 

Lordships in support of these consolidated appeals it was con- 

tendeå that their Lordships ought to presume that the defen- 

dants or those through whom they claim had acquired at some 
-time rights of permanent occupancy in the lands in suit from the 

fact that in some receipts given by servants of the Temple 

tenants of endowed lands in the village were described as 
“kudimiras.” Tħeir &ordships are not certain what in Tanjore 
“kudimiras” means. No doubt by itself “miras” generally , 0 
means â proprietor of some kind, and “ kudi” by itech oerears 

to mean a house, a village, a town, an inhabitant, or a tribe. 

“ Kudimiras "s in those receipts may have been a description of 

the tenant as the proprietor of a house in the abadi of the village, . 

or it may have been a misdescription. It appears frer one ° 
Paimash that there were mtn. who were described as “ kudimfras ” = 
in respect of their interests in houses in the abadi of the villrge. e 

e y . 
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In the casg already cited from L.R., 31 I.A., 83 the Board declined 
to act on a vernacular descriptive term of parties in that case, 
which the Board considered as being. of uncertain meaning. The 
particular descriptive term was “ulavadai mirasidar.’”” The 
appeat in that case related to lands.in Tanjore. Also, in support 
of the argument that their Lordships ought to presume that the 
defendants had aright of permanent occupancy in the endowed 
lands, many other doeuments and papers were relied upon as 


` showing that tenants of the endowed lands had to the knowledge 


of officials of the Temple sold or mortgaged such interests as they 
had in endowed lands of the village of Mangal. Their Lordshjps 
are unable to make.any such presumption. Such a presumption 
would mean that some managers or trustees of the Teple had 
violated their duty to the Temple, It has not been proved that 
there ever were any lands in the village in which, by grant or 
custom, there was any right of a tenant to a permanent occupan- 
cy, and the only presumption which their Lordships can make 
in the cases of such sales and mortgages is that it was to the in- 
terests of the Temple that the ordinary cultivators of the 
Temple lands should be solvent persons, and not persons who 
were compelled to sell or mortgage such interest as they had in 
Temple lands in order to raise money. ° : 


All the documents and papers from which their Lerdships 
have been asked by the counsel for the defendants to presume 
that the defendants had rights f permanent occupancy in the 
lands in suit were before Mr. G. KothandaeRamanjulu, the 
Subordinate Judge who tried the suits, and on the appeals before 
Sapasiva Alvar, J., who wrote the judgment of the High Court, 
with which Napier, J., concurréd. All. those learned judges 
were, from their local knowledge, in a better position than their 
Lordships are to correctly appreciate the meaning of the verna- 
cular terms in use in the Tamil country.of Tanjore in reference 


‘to interests in lands, and all those leasn® judges, in carefully 


considered and exhaustive judgments, found, to state briefly their 
findings, that the endowed property of the Temple, of which 
the lands in question formed part, was got an “ estate ” within 
the meaning of Madras Act I of 1908, and that the defendants 
were not, under that Act or otherwise, tenants with a right of 
permanent occupancy. 

_ The appellants having failed to prove that they or any of 
them hag any right of permanent occupancy in any of the lands 
in sw their Lordships will humbly advise His Majesty that 
these c dated appeals should be dismissed with costs. e 


. ğ ` Appleal dismissed. 
Douglas Grant.—Solicitor for the appellant. 5 
7, L. Wilson & Co.—Solicitors fer the respondents, 
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Pre-emption—Suit for—Morigage by conditional sale—Foreclosure — 
e passed EER ul- aie, contents of—Cause of aciton, Peona 
when accrued—Foreclosure, effect of—Interpretation of a doci- SOLAIMAN,]. 
Ment—High Courts rulings —How to apply—Conditions, fulfil- 
meni af. 


Any ruling as to the interpretation of a document can only 
be applied in its entirety to a document absolutely identical in 
language, and in a case the general circumstances of which are 
substantially the same, Where these conditions are not satis- 
fied, an appellant or a respondent, relying upon previous rulings 
of the Court and putting them forward as guides to the correct 
interpretation of the particular document on which the case 
under appeal actually turns can do nothing more than ask the 
Court to take into consideration the general principles which 
have been applied by“other Judges in similar cases and to derive 
from them whatever assistance it can towards arriving at a 
correct conclusion. 


In a syit for pre-emptiorin ygespect of a foreclosure decree 
passed on a mortgage by conditional sale executed in 1861 and 
made absolut€ incrotg, the sole evidence produced by the plain- 
tiff consisted of an entry in a wajib-ul-arz which was to the 
following effect:—‘‘If one of the co-sharers desires to make a 
mortgage, or a mortgage by conditional sale, or an out and-out 
sale, he must do so on the’ same adequate price as may be 
offered by other parties, in the first instance to a near co-sharer 
in the same patti, next to the other co-sharer in the patti; if 
they will not take,fthan to a near co-sharer in another patti; 
next to any co-sharer in the mahal, and finally to a stranger.” 

„Held, that if the question is to be determined, apart alto- 
gether from previous authorities of the Court, then the plain- 
tiff’s appeal ought to fail becausé upon a plain construction af 
the wajib-ul-ars, the plaintiff’s cause of action accrued to him 
on the date of the mortgage and the subsequent foreclosure of 
that mortgage was not a transfer by a co-sharer by way of sale 

. within the meaning øf the custom, as recorded in the «wajib-ul- 
arz. . The balance of authority is also in favour of thjevicw. a 7 
Alu Prasad v. Sukhan, [1881] I. L. R., 3 All., 610, distinggsesh- 
ede Sundar Kuar v. Ram Ghulam, $ [r918] 16 A. a T 
Botul Begam v. Mansur Sty cide (2. c.), I L. R. 24 All, 17, 
Ali ‘Abbas. Kalka, |1892] . 14 All, 405, explaiħed, . 


Held (per SuLaman, J.),‘that under the old Regulaéiaas a 
mortgage by conditiona} sale used to become absolute ow the 
* §, A. No, 1507 Of,1921, . $ 
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expiry of the period fixed. Proceedings following an applica- 
tion under section 7 of the old Regulations up to the order 
passed under section 8 of those Regulations were purely minis- 
terial and not judicial. Under the present law, however, suits 
for foreclosure are governed by the Civil Procedure Code. The 
proceedings taken with regard to the foreclosure of a mortgage 
are proceedings in court and the equity of redemption is exting- 
uished by a decree gf the court. Ali Abbas v. Kaika Prasad, 
[1892] I. L. Rọ, 14 All, 405 and Batul Begam v. Mansur Ali 
Khan, I. L. R., 24 All, 17, distinguished. Gaya Bharthi v. 
Lakhnath Rai, [1898] I. L. R., 20 All., 103, referred to. 
SECOND APPEAL from a decree of J. AuLsop Eso., Distaict 
Judge of Ghazipur, confirming a decree of Basu Raya Das, 
Subordinate Judge. 


ig M. L. Agarwala and Uma Shankar Bajpai, for the appel- 
nts, 

Hartbans Sahai and Iqbal Ahmad, for the respondents. 

The following judgments were delivered 


Piccort, J.—The facts out of which this appeal arises are 
sufficiently stated in the referring order. ‘The essential point 
for determination is whether, under a custom described in the 
wajib-ul-arz, the plaintiffs-appellants have or have not a right 
of presemption in respect of a foreclosure decree whch was 
made absolute on the 12th April, 1919. The said deciee was 
passed on a mortgage by cofditional sale executed in the year 
1861. The record of the custom in the wajibevl-arz is in the 
following terms :— 

t If one of the co-sharers desires to make a mortgage, or a 
mortgage by conditional sale, or am out-and-out sale, he must 
do so on the same adequate price as may be offered by other 
parties, in the first instance to a near co-sharer in the same 
patti, next to other co-sharers in the patti; if they will not 
take, then toa near co-sharer in ather patti; next to any 
co-sharer in the mahal, and finally to a stranger ”. 


If we were called upon to interpret these words, apart 
altogether from any decisions’ which have been pronounced or 
reported in other cases, I cannot say that I should feel any 
serious difficulty as to their meaning. I understand them to 
mean that a right of pre-emption is violated, and a cause of 
action given to the persons possessing presemptive rights in the 
order wpecified above, in the event of on ordinary mortgage in 
fav megha stranger, or ofa mortgage by conditional gale, in 
favour of a stranger, or of an out-and-out sale to a stranger. 
po each pf these cases the violation of the right would occur, and 
the cause of action would accrue, from the date of the ordinary 
E the mortgage by conditional sale and the out-and-out 
sale respectively. I cannot mead an¥thing into the provisions 
of “thes wajtb-ul-ara, as quoted above, which would warrant the 
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conclusion that, in the case of a mortgage by conditional sale, a 
pre-emptor whose rights were violated by the mortgage contract 
is entitled, cither to claim to be placed at once in the shoes of 
the mortgagee, or to wait until proceedings are taken far fore- 
closure and then to prefer his claim to be placed, as owner of 
the property, in the shoes of the mortgagee, after the latter has 
enforced his rights to foreclosure by process of law. 


It has, however, been contended that there is a great deal of 


` case-law which requires to be considered before a correct inter- 


pretation can be placed upon the provisions of this wajib-1ul-ars. 
Wath reference to this argument, I would take this general point, 
that any ruling as to the interpretation of a document can only 
be appliéd in its entirety to a document absolutely identical in 
language, and in a case the general circumstances of which are 
substantially the same. Where these conditions are not satisfied, 
an appellant, or a respondent, relying upon previous rulings of 
the court and putting them forward as guides to the correct 
interpretation of the particular document on which the case 
under appeal actually turns, can do nothing more than ask the 
court to take into consideration the general principles which have 
been applied by ,other Hon’ble Judges in similar cases and to 
derive from them whatever assistance it can. towards arriving at 
a corteet conclusion. 


Looking at the matter from thjs point of view, I think that, 
of all the cases which have been cited to us, the one most 
immediately in pôint istthat of Sundar Kuar v. Ram Ghulam (1). 
The learned Judges who decided that case were dealing ‘with a 
wajib-ul-arg the terms of which were so far analogous to those 
of the document we are Seeking to interpret, in that a right of 
pre-emption was given in respect of transfers either by mortgage 
or by sale. Furthermore, in the decision of that case, reference 
is made to the peda a Bench ruling of this Court which 
has been most strongly relied upon by the plaintiff in appeal 
before us. This is the case of Alu Prasad v. Sukhan (*). The 
point taken by Ricwarps, C. J.,.in discussing this older ruling, 
is, in substance, the che which I have myself ventured to make. 
He treats the question as being essentially one of the inter- 
pretation of a document, and he holds that he is not bound to put 
a particular interpretation upon a particular document because 
observations eee by tĦe learned Judges of the court, ina casé 


in which the general circumstances were not the same ring the - 


document to be interpreted was not in identical ter e to 
suggest that, if the said Judges had had to decide the case then 
before the court, they might have interpreted the documert undem 
consideration in a particular way. * The decision actually aprived 
at in Sundar Kuar v. Ram Ghulam (') supports the view that I 
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should myself be disposed to take of the wajib- ul-ars now before 
us. 


It has been admitted in argument that this view is in accord- 
ance, generally, with the principles of interpretation applied 
to evidence of custom in cases which have come before this 
Court on appeal since the constitution of the Pre-emption 
Bench. On behalf of the appellants reliance is placed on certain 
older cases of this Court, and, in particular, the argument is 
preferred that the Pre-emption Bench has in effect over- 
ruled older Full Bench decisions and has applied to the decision 
of cases before it principles inconsistent with those affirmedby 
their Lordships of the Privy Council in Batul Began v. Mansur 
Ali Khan ('!). The point of their Lordships’ decision in that 
case is to be found in the remarks at the close of the judgment, 
wherein they approved of the decision of this Court in Alt 
Abbas v. Kalka (*). Now, with regard to this case, as also to 
the one which went before the Pfivy Council, it seems to me 
important to notice that these were cases in which a claim for 
pre-emption was dismissed, and was dismissed upon a finding of 
limitation. The actual decision, therefore, in each case amounted 
to no more than this, that a cause of action had accrued to the 
pre-emptor at least from the date on which something had hap- 
pened amounting to the foreclosure of a mortgage by cortiftional 
sale. The question whether any,cause of action had or had 
not accrued before that date Was one which it wag no concern 
of either party in the cases then before the cort to argue. The 
decisions in themselves are not authority for anything more 
than what was actually decided. The real difficulty, so far 
as there is any, arises out of the older case, Alu Prasad v. 
Sukhan (3), It is to be noted’that this case was decided by: a 
Full Bench of five Judges and that there was very considerable 
difference of opinion. The case was ape in which there had 
been a transfer by way of mortgage by aditional sale, and this 
had been followed by foreclosure proceedings under the old 
Regulation in force before the passing of the Transfer of Pro- 
perty Act, No. IV of 1882. “According to the head-note, the 
five Judges who heard the appeal were divided into three distinct 
categories of opinion. Prarson, J. held that a cause of action 
for a pre-cmption suit had arisen from the date of the mortgage 
by conditional sale, and that no subsaquert cause of action 


_ arose @ytof the foreclosure proceedings. Stuart, C. J. held 


the ners of action accrued to the plaintiff on the date of 
the mort®@ge, but that he had a cause of action from the date 
of the, foreclosure proceedings» The remaining’ three Judges 
“constituting the Bench were,of opinion that causes of action 


— (1) LL R, 24 AILS 17. 
z (2) Hee LR %4 All, gog. 
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accrued to the plaintiff pre-emptor on both dates, but that he had 
a right to bring a suit on the strength of the later of the two 
causes of action, even though he had ignored the first. Per- 
sonally, after examining the judgment delivered by STRAIGHT, J. 
in detail, I should feel disposed to question the correctness of 
the head-note. I very much doubt if Srraicut, J. did not in- 
tend to hold that on the terms of the particular custom which 
the court held to be proved in that case, the plaintiff pre-emptor 
could not have brought a claim to pre-empt on the mortgage, 
and if so, he was in agreement with the Cargy Justice on this 
poigt. At any rate, the learned Judges were very much divided, 
as has above been shown. They were dealing with a record of 
rights the wording of which was certainly not identical with 
that of the wajib-ul-arzs which we are considering. Moreover, 
they were dealing with foreclosure proceedings which had taken 
place under the old Regulation. In my opinion, therefore, the 
ruling in this case cannot be quoted as in itself determining any 
specific point of law in such a manner as to bind subsequent 
decisions. If we are asked to consider the opinions-expressed by 
the learned Judges who then constituted the Full Bench of 
this Court, we are certainly bound to receive with all due respect 
the views upon questions of law expressed by those Judges; but 
so f@reas I am personally concerned, I can only say the line of 
reasoning followed by Prarson, J. in his dissentient judgment 
appeals more strongly to mfy mynd than anything else which I 
can find in the rgport of the case. 


fo conclude, therefore, I am of opinion that, if the question 
now before us is to be determined, apart altogether from pre- 
vious authorities.of the court, then this appeal ought to fail, 
because upon a plain and straightforward construction of the 
terms of the qwajib-ul-ars, the plaintiffs’ cause of action accrued 
to them on the date of ghe mortgage, and the subsequent fore- 
closure of that mortgage was not a transfer by a co-sharer by 
way of sale within the meaning of the custom as recorded in the 
wajib-ul-ars. On the question of authority, it seems to me that 
the balance of authority is als on the whole in favour of the 
same view, and that the decision of the Full Bench in Alu 
Prasad v. Sukhan (1) may fairly be distinguished, and should 
not be regarded as binding us to put upon the wajib-ul-are in 
this particular case ehe interpretation contended for by the 
appellants. I would, therefore, dismiss this appeal witlgosts. 


Laasay, J.-I agree. —_ 
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SULAIMAN, J.—I agree that every case of pre-emption must Sulaman, J. ! 


be judged on its own merits. In such a case it is not sufficient 
for the plaintiff pre-emptor metely to prove that thgze is a 
general custom of pre-emption prevailing in the village., It is 

(a) Jx887] I D. R,3 All, 610. 
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incumbent on him to establish such particulars of that custom as 
iz would entitle him to a decree. In the present case the plaintiffs 
aie came into court on the allegation that there was a custom in the 
Argau Ral village under which, if a mortgage by conditional sale was 
Lacnuman foreclosed by a decree of the Civil Court, the co-sharers had a 
Upapniya. right to intervene and take the property by pre-emption from 
the successful plaintiff. In order to establish such a custom, the 
sole evidence produced consisted of an entry in an old wajib- 
i ul-arz which has been recited in- full by my learned brother. 
Independently of all authorities, 1 would agree that the only 
interpretation which can be put on the terms of that wajib-ulars 
would be to hold that that cannot apply to a case like the pre- 
sent. The plaintiffs claimed that they had a cause of action to 
bring the suit for pre-emption on the date when the foreclosure 
decree was passed. It cannot be said that on that date the 
defendant-vendor was wishing to make a mortgage by condi- 
tional sale or an absolute sale in favour of the old mortgagee. 
I am of opinion that the terms of the wajib-ul-erz as they stand 
contemplate a voluntary sale and not a transfer which is effected 

by compulsion of law. 


Sulaiman, J. 


The learned vakil for the plaintiffs has relied on a number 
of earlier cases of this Court including those of Alu Pragad v. 
Sukhan (1), Ali Abbas v. Kalka Prasad (+) and Baiul®Begam 
v. Mansur Ali Khan (8), all of which were Full Bench cases, 
and also on the Privy Counciltase of Batul Begam v. Mansur 
Aii Khan (4). The argument before us has ‘een that in view 
of the expression of opinion in these Full Bench cases the word 
“sale” in the wajib-ul-arz should be given a wide meaning so as 
to include the extinguishment of the reght of the mortgagor by 
foreclosure. The learned vakfl does not say that the present 
wajib-ul-ars should be interpreted in the light of the interpreta- 
tion put upon the wajib-ul-arz in the garlier cases. What he 
has really contended is that the word “sale” should be taken 
in its general and wider meaning and not in its narrow meaning 
as defined by the Transfer of Property Act. : 


If the present case had arisen under the old Regulations and 
had been governed by those Regulations, I am bound to say that 
on the authorities cited before us I would have felt compelled to 
hold that the word “sale” must be taken in its general meaning 
so as to include the extinguishment of the right of redemption 

a, ON forsalosure. That, however, is not the case. It is well known 


that~walals the Regulations came into force a mortgage by 
conditional sale used to become absolute on the expiry of the 


Ps . (1) [1881] I. L. R., 3 All, 6ro. 
p (2) es I.L. R., 14 All., 405. 
-F (3) 1898] I. L. R., 2p All, 315. 
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period fixed. The object of the Regulations was somewhat to 
protect the right of redemption of a mortgagor, and to give 
him a further period of grace. It was, however, held by their 
Lordships of the Privy Council in Alexander John Forbes v. 
Ameeroonnissa Begam ('), that the proceedings following an 
application under section 7 of the old Regulations up to the 
order passed under section 8 of those Regulations were purely 
ministerial act and not a judicial act. It was on this ground 
that the majority of the learned Judges in Alu Prasad v. Sukhan 
(*), above referred to, came to the conclusion that the fore- 
closyre was the consequence of the mortgagor’s failure to redeem 
the mortgage; that it was really the result of his own act and 
not on account of any intervention by the court. Under the 
present law, however, suits for foreclosure are governed by the 
Code of Civil Procedure. ‘The proceedings taken with regard 
“to the foreclosure of a mortgage are proceedings in court and 
the equity of redemption is extinguished by a decree of the 
court. It cannot, therefore, be said that the right of redemption 
is extinguished by any act of the mortgagor himself. 1am, 
therefore, of opinion that even accepting the view which was 
laid down in the earlier Kull Bench cases, the soundness of the 
opinion in one of which, namely, dit Abbas v. Kalka Prasad (3), 
appeaR%eé to their Lordships òf the Privy Council in the case 
reported in Batul Begam v. Mansur Ali Khan (4), those cases 
are distinguishable on the maiti ground that suits for foreclosure 
are now governedeby statute. I am fortified in this view by the 
opinion expressed by the Full Bench in the case of Gaya Bhurthi 
v. Lakhnath Rai (5), that a claim for pre-emption could not be 
enforced after the ordeg absolute for foreclosure under the 
Transfer of Property Act had been passed. 

I also would, therefore, dismiss the appeal. 

By tae Court.—Ti@t order of the Court is that this appeal 
is dismissed with costs. ` 


. Appeal dismissed. 
(1) 10M, I. A., 340. 
[1881] I. L. R., 3 All, 610. 
(3) [1892] I. L. R., rq All., 405. 
. I 
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Evidence Act, section 132—“ Compulsion”, whal amounts to— Wit- 
ness for defence, voluntary statements by—Shielding accused, 
with the object of —Prosecuted on his own admissions, P 


In the case of ordinary laymen unacquainted with ethe tech- 
nical terms of section 132, they were compelled to answer on 
oath questions put either by the Court or by the counsel, es- 
pecially when the question was relevant to the case. A common 
sense meaning, however, should be given to the word ‘' compell- 
ed”. Compulsion Was a question of fact. It by no means 
followed that witness was compelled to answer every question 
put by counsel but he might be compelled, in particular cases, 
to answer questions put by counsel, and in such cases the sec- 
tion was clearly applicable. ; 


Where a witness for the defence véluntaril¥ made statements 
which he thought, as they did, would satisfy the Cgurt of 
accused’s innocence, /reld, that these statements were not ex- 
cluded by section 132 in a suksequent prosecution against the 
witness. Emperor v. Gdaga Sahat, IL. R., °%42 All, 257, 
Kallu v. Sital, I, L. Rọ, 40 All, 27g and Emperor v. Chatur 
Singh, I. L. R., 43 All, 92, referred to. 


CRIMINAL APPEAL by the Local Government, from an order 
of Mirza Jarar ALI Kuan, Magistrate 1st. class of Allahabad. 


R. Malcomson (Government Advocate), for the Crown. 
Kumuda Prasad, for the accused. + 


° e 
The judgment of the Court was delivered by 


Wars, J.—'Ihis is an appeal by Government agast an 
order of acquittal by a first elass Magistsate dated the 31st of 
August, 1923. The whole case turns upon the question of 
unlawful possession of some cocaine found in a certain house 
in the city of Allahabad. There has been a previous prosecu- 
tion and an acquittal. One Bishun, tagether with his sister 
“Musaggmat Kishun Piari, and Ganesh, who is believed to be his 

i Te, were charged with the wrongful possession of 
this core. Inthat case the present defendant one Banarsi, 
who is said to be 60 years of age and is also delieved to be 
*elated“to Bishun although þe strenuously denies it, gave evi- 
dencaeéor the defence, and his statement on that occasion has 
beens used against him in this case* In the order of acquittal, 


’ * Cr, Gow, A. No, 1040 0Ñ 1923. 
r ` 
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the Magistrate who tried the previous case directed that proceed-  (wmiwar 
ings against Banarsi should be instituted. It was natural, To 
therefore, and right that the case should be heard and disposed pete 
of by another Magistrate. In our view the appeal must succeed EMPEzor 
on the ground that the facts proved against the defendant are 
particularly conclusive, and that the Magistrate unfortunately os 
instead of taking a broad commonsense view of the facts, which Walsh, J. 
could not be explained except upon the hypothesis of guilt, has 

cut up the case into small pieces which he has disposed of one 

by one by a series of technical fallacies. 


ə The matter is perfectly simple. In this house No. 70, Sarai 
Mir Khan, in the city of Allahabad, resides from time to time a 
varied assortment of individuals whose relatiorship to one another 
whether by blood or by matrimony or by AE of tenancy or 
otherwise, seems to be wrapped in some obscurity. A prominent 
person known in connection with this collection of people who 
frequent this house is the person Bishun who was acquitted. 
He is said to bea junior member of the family and the man 
who handles the wealth, and the evidence in this case of one of 
the occupants of the house is that Bishun was well todo. The 
city excise authqrities had reason to suspect that the money was 
not unconnected with illicit traffic in cocaine and that the house 
No. ¥@belonged to Bishun. As the Inspector very. fairly said 
in this case when Banarsi „was on trial, everything pointed to 
the house béing in the possession*of Bishun. A raid was made 
upon the house*and the result of the search was that in one 
room cocaine was found in.a coat hanging up ona peg on the 
wall, and in another room was found a locked wooden box 
which, in addition to comtaining other things, contained a small 
tin box in which cocaine was also discovered. There were a 
-pair of scales also in the room and an empty phial, both of which 
articles, innocent in thamselves, might have had no connection 
with cocaine. But, dn the other hand, there is no evidence of 
any legitimate trade going on, or of the existence of any ma- 
terial with reference to which either a phial or scales would 
be useful except thi? cocaine, and as this was a house in the 
crowded part of a crowded city, the reasonable presumption is 
that traffic in cocaine, that is to say, in selling cocaine in small 
quantities, as we say by retail, was going on in that place to 
persons who warfted # in small quantities. That is to say, the 
indications are in favour not of a store for safe keepimge and s7 
removal to some other place on a large scale, but “in 
favour of a small trade going on with retail customers. We 
attach great’émportance to that feature of the case, because to 
enable it to be done secretly and to evade any possible search, È a 
would be necessary to have the stuff well hidden and y@ein an . 
accessible place. It has thts further bearing upon the casé that 
it follows that if tha inference is cérrect, it was imposstble-for . 
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a trade of that kind to be going on from day to day without 

- the knowledge of the occupants who had access to the room 
where the cocaine was discovered. It also follows that mere 
temporary absence for three or four days from the premises 
would ‘by no means afford an answer, which it might otherwise 
do in the case of cocaine suddenly introduced into the building 
of a person charged with guilty possession. 


“The present accused gave evidence on the charge against 
Bishun. ‘The learned Magistrate has excluded that sworn state- 
ment of Banarsi’s altogether as inadmissible, and he has made a 
terrible mess of the sections applicable. The evidence was got 
tendered as a confession or as an admission of guilt, gut asa 
statement of fact by the accused himself amounting to an ad- 
mission of a very relevant fact connected with the discovery of 
the cocaine, namely, the occupation of the house and the posses- 
sion of a locked box. The evidence was properly proved by 
bringing the previous statement off the record of this case, and 
also by the direct testimony of the Inspector, and the Magistrate 
entirely mistinderstands both the purpose for which it was ten- 
dered and the plain meaning of section 21 of the Evidence Act 
which made it admissible. 


o (] . 

It is necessary to pause here to deal with an ingenious argu- 
ment now raised for the first time by Banarsi’s counsel, famely, 
that under section 132, the answers which Banarsi gave when he 
was examined in Bishun’s cas being such as he wag not excused 
from giving, were answers which he was compéiled to give, and, 
therefore, they could not be proved against him in a criminal 
proceeding. That argument undoubtedly raises a serious ques- 
tion. The proviso in this instance, @s in most other cases, 
really depends upon the right meaning to be given to the word 
“ compelled.” - It has been held that the word “ compelled ” in- 
volves the necessity of a formal objectiom to giving the answer, 
and an order made at the time to the witfess compelling him to 
answer. We are of opinion that that is too narrow an in- 
terpretation. The matter has been recently discussed in two or 
three cases, particularly by a member of this Court in the case 
of Emperor v. Ganga Sahai (1), in which the judgment quotes 
with approval a sentence from Mr. Justıcs Piccorr’s judgment 
in the case of Kallu v. Sital (2), and we are of opinion that the 
interpretation put upon the word “cor@pelléd” in the former 


lente, CASE “id Tight and ought to be followed. Subsequently Mr. 


TUDBALL, in the case of Emperor v. Chatur Singh (8), 
following the case of Emperor v. Ganga Sakaj (1), and Mr. 
ustick Piccorr’s dictum in the case of Kalle v. Sital (°), 
eld, that it was impossible todeny that in the case of ordinary 
i (x) ILL. R, 42 AIL, 257. 
š 2) L L. Rego All,°271. 
- ¢ (ss I L.R, 43 All, 92, ` 
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laymen unacquainted with the technical terms of this section, 
they were compelled to answer on oath questions put either by 
the court or by the counsel, especially when the question: is 
rélevant to the. case. Mr. Justice TuUDBALL’s view was that a 
commonsense meaning should be given to the word’ con- 
pelled.” In our view this really means that compulsion under 
that section is a question of fact. It by no means follows that 
the witness is compelled to answer every question put by counsel, 
and Mr. Justice T'UDBALL did not say so. But he may, of 
course, be compelled in particular cases to answer questions put 
by counsel, and in such cases the section is clearly applicable. 
We cap only say that there is no evidence of any compulsion in 
this case at all. It is highly unlikely that Banarsi acted under 
any compulsion. The point was not takeri until it was too late, 
but the probability is that whether Banarsi is the uncle, or 
whether he is not, he was a voluntary if not enthusiastic witness 
making statements which he thought, as they did, would satisfy 
the court of Bishun’s innocence. We are of opinion, therefore, 
that this statement is not excluded by section 132. What he 
says does not come to very much. 
cannot be controverted, He said that the locked box was his, 
and he repeated the statement at this trial. He also said, which 
is @ven more important, that the house was in his occupation. 
That statement is also confirmed by the statement of Ganesh, 
who was an occupant of the douse, and who was acquitted in 
the previous case, He gets out of the inference which would be 
otherwise drawn against a man in whose locked box cocaine is 
found, or in whose coat there are packets of cocaine, by alleging 
that the coat belongs, to his son, and that’ thé tin box in which 
cocaine actually was secreted, although found in the locked box 
of the accused, was not in fact his. 
very likely true, but fhey really do not carry the matter any 
further than the fact admitted by himself. He was away at the 
time and, therefore, not in physical possession either of the coat 
or of the locked box, but it is unlikely that, if he went away 
for four days, he did not leave tke key of the locked box in the 
possession of somebody else so that access could be obtained to 
it, But the coat is said to belong to his son Kandhai, and unfor- 
tunately Kandhai was not so anxious, as Banarsi had been in 
the previous charge, $o tell the court his view ofthe possession 
of the coat and the cocaine that was found therein: eo am 
Banarsi attempted to give any explanation, or to ar = 

dence to explain how it was that in his unfortun sence in 

Benares duging these four days, people living in this house in 


apparent harmony, friendship, and to some extent at’ any rête _ 


Its importance is that it 


Both these statements are 


close blood relationship with him, should have planted «pon him 
by means of putting into his lpcked box a tin box containing 


cocaine, or, in orker words damning 
e 


evidence of traffic iw this 
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illicit substånce. Nor has he attempted to call any evidence to 
explain how and why any one did the same thing with the son’s 
coat. Itis not improbable that the persons in the house at the 
time of the arrival of the search party seized upon the coat 
pocket*as the most convenient place for rapidly disposing of 
the substance which they had then in a saleable form. 


It is because of the very difficulty which arises in a case 
of this kind, where you’ have a body of persons, most of whom 
are related to one another, living jointly, and jointly living on 
the big profits which are made out of this substance, that the 
Legislature has enacted the provisions which are relied upon 
by the prosecution inthis case. It is only natural that in a 
case of this kind, whenever a charge is made, efforts should be 
made by other members of the joint concernto prove that the 
preson charged is the one person in the whole concern who had 
nothing whatever to do with it. There is always danger in doing 
so as Banarsi has now discovered in his own case. But that his 
own statement, and the evidence in this case independently of 
his own statement, were sufficient to raise the presumption 
against him under this section, admits of no possible doubt. 
Section 71 provides that it shall be presmed uptil the contrary 
is proved that the accused person has committed an offence, 
namely, in this case possessing the excisable article, when pefSses- 
sion of which he is unable to account satisfactorily is established 
against him. The Magistrateesays that there is not an iota of 
evidence of the cocaine being in the possession oé Banarsi. Can 
the possession, asked the Magistrate, at the time of the search 
be said to be his when all the evidence points to the contrary, 
and he relies upon the statement that thakey of the box was in 
the possession of Bishun. Thé key of the box, if the locked 
box belonged to Banarsi and was in the house occupied by him, 
could only be in the possession of Bishun gvith the authority and 
consent of Banarsi, and it is a narrow and almost foolish view 
to take to hold that the transfer of the key has the effect of 
dispossessing the owner of the box. All of us have things in 
our possession, for example, kitchen utensils in the kitchen house, 
which we seldom see and never touch, but they are in the pos- 
session of our cooks as our agents. The result is, possession 
established both by direct evidence and by the admissions of the 
accused, and no attempt has been made to account for it. 


ea The ggppeal must be allowed and Banarsi must be convicted 


tran ee alps possession of this cocaine inthe box and 
in the co his son. Having made up our minds tọ this result, 


we ‘examined the Excise Inspector as to his knowledge of this 

household. Bishun has been acquitted of the particular offence 

chargedeagainst him arising out of these facts. But there is 

reason ¢o believe from what weshave heard in this case and from 

whatshe, Inspector has added, that he is really the moving spirit 
ry e 
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of the concern, and that this man, Banarsi, although we are  ertmmaL 
satisfied that he is implicated in it, probably only takes a sub- 1923 
ordinate part and lives with his family on the proceeds. But he = 
has chosen, if in fact he is not the person principally respon- EMrEroR 
sible, to come into the witness box on oath in this case and to Ban azer, 
give evidence directed to establish the innocence of Bishun, one — 
result of which, if true, was to increase the evidence against Welsh, J. 
himself. It is impossible for us to decide whether his conduct 
was due to a desire to earn credit with Bishun and the other 
members of the family and to make himself a scapegoat for a 
person whom he knew to be guilty, or whether in fact what he 
said®°was literally true. In the ordinary way one would be dis- 
posed to take a more lenient view of the conduct of a man who, 
in aiding and abetting the principal offender in a subordinate 
capacity, has been caught, while the principal offender has escap- 
ed. But it is impossible to do so in this case as this man, we 
are satisfied, coldly and deliberately put himself forward for 
the express purpose of shielding the man who is probably the 
principal offender, and the sooner people understand that they 
will not by that course escape the just punishment of their own 
admissions, the better for them. Everybody knows that they 
are really the prihcipals,*and if they choose to take upon them- 
selves sagt character, they will be dealt with, and ought to be 
dealt and punished as such, by the courts which have to deal 
with their cases. ‘The only punishment which seems in these 
cases to have a deterrent effect is, as the Inspector tells us, a 
por ene of imprisonthent, and if Banarsi has brought upon: 

imself the punishment which is merited by somebody else, he 
has only himself to thank., We sentence Banarsi to six months’ 
rigorous imprisonment and a fine of Rs. 500. In default of 
payment of fine, he will serve another 6 months’ rigorous im- 
prisonment. He must surrender to his bail. 

E s Appeal allowed. 
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Where a deed of gift is executed by a person governed by the 
Mohammedan Law and the possession of the property compris- 
ed in the gift has not been delivered, the gift would be void 
ab initio and no question of limitation would arise in such 
circumstances. The right of the plaintiff to impeach such a 
gift can only accrue from the moment when by receipt of pos- 
session the gift becomes operative by law. Sarajul Haq v. 
Khadim Husain, [1884] A, W. N., 60 and Meda Bibi v. Ima- 
man Bibi, I. L. R., 6 All., 207, referred to. 


According to the Hanafi Law a gift-cannot be revoked after 
the subject of the gift has increased in value owing to some 
accession thereto made by the donee which is inseparabl@ from 
it. ~ e 

Where the decision of a question of law depends on the 
determination of the other matters involved in the case, the 


former cannot be decided without the determination of the 
latter. : e 


Singarappa v. Talari Sanjivappa, 1. L, R., 28 Mad., 349 and. 
Petherpermal Chetty v. Muniandy Servai, I. L. R., 35 Cal., 
551, (P. c,), referred to. 


SECOND APPEAL from the decreé of MAuLvi MUHAMMAD 
ZiauL Hasan, Officiating Subordinate Judge of Mainpuse revers- 
ing a decree of Qazı Tayammut Husain Saues, Munsif of 
Etawah. e A l 


Baleshwari Prasad, for the appellant. 
‘A, P. Dube, for the respondent. 


The judgment of the Court was delivered by 


KANHAIYA LAL, J.—The plaintiff seeks to set aside a deed 
of gift purporting to have been ex®cuted by her in favour of 
the defendant on the 11th of Febrifary, 1914. Her allegation 
was that the defendant practised fraud on the plaintiff and 
caused her to execute the deed of gift by the exercise of undue 
influence over her. The precise natufe of the fraud was not 
specified, but it was alleged that certain misrepresentations had 
been made by the defendant to obtain her consent. It was furs 
ther alleged that inspite. of the deed of gift, the plaintiff had 


- continued in possession of the house cdtnprised in the gift. s 


e defendant denied that any fraud, undue influence or 
misreprésentation had been committed. He pleaded that he had 
been jn possession of the house from the date of the gift and 
spent Rs. 150 in making improvements of the house in question 
and paid Rs. 150 to Bulaqi Das who had purchased the rights 
of Musammat Aliman, the daughtef of the plaintiff, who was 
féund to be the joint owner of the saidJiouse with the plaintiff. 


a 
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~ There was a further defence that the deed in suit was really a cIviL 
sale for consideration cloaked in the form of a gift to defeat a Tasa 


: : 3923 
claim for pre-emption. E 


The trial court found that the deed in question was nothing UAI 
more than a gift without consideration and that it was executed MAULA 
under a misapprehension arising out of false promises made by Bux, 
the defendant and gentle persuasion exerciged by him and was Kanhaiya 
not consequently binding on the plaintiff. In the course of its Lal, J. 
judgment it observed that the plaintiff might be said to have 
been duped or misled but she could not be said to have been put 
undes undue influence, and that the plaintiff had given prefer- 
ence to éhe defendant, who was a very distant relation of her 
husband, in disregard of the claim of her own brother because 
the latter had been neglecting her and the former had been 
attending to her wants and comforts in her old age. In regard 
to the question of possession, the trial court came to the conclu- 
sion that the rent of the hotlse in dispute used to be paid to 

- the plaintiff till very recently and that as long as the defendant 
paid the rent realised from the house to her, she was quite 
pleased with the arrangement she had made, but when the 
defendant began $o neglect her and stopped the payment of the 
rent to her, her eyes were opened and she sought the help of 
her broMher in getting rid of the transaction. With reference 
to the other pleas raised by the defendant the finding of the 
trial court wat that Rs. 150 had actually been spent in improve- 
ments and a simflar sum in acquiring the rights of Bulaqi 
Das who had purchased the rights of Musammat Aliman, the 
daughter of the plaintiff. A decree was accordingly passed in 
favour of the plaintiff éor the cancellation of the deed of gift 
and for the recovery of possession of her share of the house on 
condition of the plaintifi’s paying Rs. 150 to the defendant on 
account of the improvements effected by the latter and Rs. 150 
which the defendant had paid to Bulaqi Das for the share of her 
daughter, Musammat Aliman. 


The defendant appegled and the plaintiff filed certain cross- 
objections. The whole of the suit was in effect before the lower 
appellate court for determination; but the -court confined itself 
to the question of limitation and without going into the various 
pleas raised on behalf of either side, came to the conclusion that 

* Article gt of the Indian Limitation Act (No. 9 of 1908) barred * 


the claim. P pat 


` Itis not possible, however, to determine the quéttion of 
limitation witheut going into ‘many of the questions of fact 
which arise in the suit. The plaintiff had, for instance, alleged ® 
that she had remained’ in possession of the-house in dispute in a 
spite of the deed of gift but that allegation was traversed* by 
the defendant. The tyial court had recorded a finding on tlet 
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point but the lower appellate court left it undetermined. Where 
a deed of gift is executed by a person governed by the Muham- 
medan Law and the possession of the property comprised in the 
gift has not been delivered, the gift would be void ab inilio, and 
as held in Sarajul Haq v. Khadim Husain (1), and Meda Bibi v. 
Imaman Bibi (#), no question of limitation will arise in such 
circumstances. ‘The right of the plaintiff to impeach such a gift 
can only accrue fronf the moment when by receipt of possession 
the gift becomes operative by law. 

Article 91 of the Indian Limitation Act provides a period of 
tiree years from the date when the facts entitling the plaintiff 
to have the instrument cancelled or set aside become known to 
him. The lower appellate court has not determined when the 
facts entitling the plaintiff to have the instrument cancelled or 
set aside became known to her. In Singarappa v. Talari Sanji- 
vappa (8), where the plaintiff executed a sham sale-deed in 
favour of the defendants, neithér party intending that it should 
be acted upon, and four years later the defendants began to set 
up a claim to ownership on the strength of the deed, it was held 
that the suit was not barred by Article 91 of the Indian Limi- 
tation Act, having been brought within three years from the 
date when the plaintiff apprehended that the defendants had set 
up title under the instrument. In seal e Chetif. Mu- 
niandy Servai (4), their Lordships of the Privy Council similarly 
held that where a deed wag inoperative, it was uhnecessary for 
the plaintiff to have it set aside as a preliminary to his obtaining 
possession of the property. The plaintiff stated in her deposition 
that the payment of the rent of the house in dispute was stopped 
at or about the time when the suit wae filed. That fact must, 
therefore, be determined. ° 


It has also been urged that the deed of gift was in its very 
nature revocable under the Muhamn®dan Law, but that point 
also cannot be determined until the cther questions raised in the 
appeal before the court below are decided. The parties are 
Sunnis and according to the Hanafi Law a gift cannot be revok- 
ed after the subject of the’gift has inctcased in value owing to 
ae accession thereto made by the donee, which is inseparable 

rom it, 


* The appeal is, therefore, allowed and the decree of the lower 
"ap ellate court set aside and the suit remanded to that court 


nee direction to reinstate it under its original number and tc 


disposet it after determining the other points involved in the 
appeal and the cross-objections. The costs ofthis appeal will 
«abide the event. z 


. L.°R., 28 Mad., 349. 
L. R., 35 Cal., 541, 
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MUKERJI, J.—I agree that the appeal before the. lower court 


could not be decided merely on the point of limitation. 
other points involved in the appeal required determination. 


therefore, agree with my learned brother that the appeal, must - 


.be Acerced and on terms stated by him. 
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SAT NARAIN PRASAD ann otners (Defendants) 
s VETSUS 
RAM AUTAR anp orHers (Plaintiffs).* 


Evidence—Admissibility and legal effect of —Questions dealing with 
—Not taken in Lower Appellate Court—When cannot be raised 


in a second appeal to the High Court—Redemption suit, 


It would be in the interests of the administration of justice 
if it were generally understood that questions of-law dealing 
with the admissibility and the legal effect of evidence would 


o&first appeal in the Court below, 


not, as a general rule, be entertained i in second appeal ‘in the 
High Court, ff they Had not been taken at least at the stage 


In a suit for redemption the plaintiff pleaded that he was 


unable tọ produce any written instrument of mortgage but 
. claimed to mpe the interest of certain parties who, in the 


year 1869, had mortgaged certain land in Mirzapur District, to 
certain other parties in return for a payment of a certain 
amount. The Trial Court decreed the’suit in plaintiff’s favour. 
The defendant appead but the Subordinate Jadge confirmed 
all the findings of the Trial "Court in favour of the plaintiff. 
In second appeal to the High Court, the defendant raised the 
contention for the figst time, that the Registration Act of 1866 


was in force inthe Mirzapur District in 1869, that certain state- 
ments made by plaintiff’s witnesses established beyond doubt 
that the transaction of mortgage sét up by the plaintiff was 
embodied in a‘ written instrument and that as this instrument 
was not registercd,*it was inoperative and inadmissible in evi- 


dence. It was further contended that the evidence of plaintiff, 


which the two courts had accepted and acted upon, was not 
within the definition of admissible secondary evidence under the 
provisions of tRe Indian Evidence Act. The High Court refused. 
to entertain these pleas on the ground that they were notem@ken 


before the lower appellate court. 


APPEAL under section 10 of the Letters Patent, “trom a 
judgment of Ma. Justice Sruart, confirming a decree of BaBu | 
Man Momax SANYAL, Subordinate Judge of Mirzapur, who” 


confirmed a decree of Panprt RAGHUNATH PRASAD, Munsif. 
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cova, Kailas Nath Katju, for the appellants. 
1923 “Surendro Nath Sen, for the respondents. 


Sar NARAIN The judgment of the Court was delivered by 
PRASAD Piccort, J.—This was a suit for redemption of a mortgage. 


v. 

Ram Aurar The plaintiffs pleaded that they were unable to produce any 
Piggott, J? Written instrument of mortgage. They tendered certain evidence 
j to prove that, in the year 1869, in the district of Mirzapur, 
certain parties had mortgaged certain land with possession to 
certain other parties, in return for a payment of Rs. 200. Other 
points regarding the title of the plaintiffs to represent the in- 
terest of the original mortgagors, and also with regard go certain 
other charges on the land set up by the defendants in posses- 
sion, were gone into. All questions in issue were decided by 
the trial court in favour of the plaintiffs, and they got a decree 
for redemption on payment of Rs. 200. The defendants then 
went up in first appeal, -Their first plea was that the plaintiffs 
had totally failed to’ prove their title to redeem the mortgage, 
and also the particular mortgage set up by them. There were 
other pleas taken with respect to the other transactions which 
the defendants had set up; and it wag alleged that those trans- 
actions were fully proved. There was a general plea that the 
evidence produced by the plaintiffs in the trial cott was 
altogether worthless and unworthy of credit. All these pleas 
were carefully dealt with bythe learned Subordinate Judge. He 
reviewed the evidence in detail and cpnfirneed all the findings 

of the trial court in favour of the plaintiffs. 


The defendants then came to this Court in second appeal. 
By this time-the record had. been examined on their behalf 
by a legal practitioner competent to appreciate all the difficulties 
arising out of the pleadings and the evidence in the two courts 
below. It now occurred to the defendants that the Registration 
Act of 1866 was in foice in the Mirzapur district in the year 
1869. In their memorandum of appeal to this Court, therefore, 
they laid hold of statements in the plaint and certain statements 
made by one of the plaintiffs’ witne§ses in the trial court. 
They put these forward as establishing beyond doubt the fact 
that the transaction of mortgage set up by the plaintiffs was 
embodied in a written instrument. From this they went on to 
. contend that this instrument, not having Been registered, wass 
ee Alive and could not have been admitted in evidence. The 
ess her contention followed that therefore secondary evidence 
of the contents of this document was also inadmissible.” ‘They 
also took the point that the ‘plaintiffs had failed to lay the 
= ^ foundation required by law gor the admission of secondary evi- 
x dence before they tendered such evidence in the trial court, and 
+ finally they contended that the efidence which the plaintiffs 
s dal tender, which had bten accepted aqd acted upon by two 
e e 
e 
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courts, was not within the definition òf admissible secondary ava. 
evidence under the provisions of the Indian Evidence Act. 1923 
The learned Judge of this Court, who heard the appeal, has — 
in substance refused to entertain these pleas, because they, were one oN 
not taken before the lower appellate court. “It is true that in i: 
an earlier part of his judgment, he discusses the question Ram Avtar. 
whether the plaintiffs had or had not laid a sufficient foundation piegon, J 
for the production of secondary evidence of some sort or kind; ` da 
but with regard to the remaining pleas, which we have set forth 
above, he frankly bases his decision on the ground that it would 
not pe fairto the opposite party, under the circumstances, to permit 
these pleas to be taken for the first time in second appeal. In 
taking this line we are satisfied the learned Judge of this Court 
was within his discretion. We think it would be in the inter- 
ests of the administration of justice in this province if it were 
generally understood that .questions of law of this nature, more 
particularly, questions dealing* with the admissibility and the 
legal effect of evidence, will not, as a general rule, be enter- 
tained in second appeal in this Court, if they have not been 
taken at least at the stage of first appeal in the court below. 
We are not prepared tg hold that the learned Judge of this 
Court was wrong in taking the line which he did. We dismiss 
this appeal with costs. 
Appeal dismissed. 
. e 


SRI THAKUR KISHORI RAMANJI MAHARAJ avu. 
À °  ANDOTHRRS (Plaintiffs) Toa 
TECTSUS x — 


DULEY RAM AND otuers (Defendants).* onian 
Mortgage—Lxecution of by tertificated guardian of minor—Disirici KANBAYA 
Judge’s sanction—Terms of, not complied with—Sanction revok- MUKRRTI y 
ed—E ffect of—Transferee’s duly—Minor attains majorily— pee 
Repudiation of transfer—Tratisferce's suit against mortgagor 
decreed—Res judicata, question of—Portion of properiy Irans- 
bath thou to the decree—Sale of property—Whether transferee 
- entitled 1o—Conditions. ' 


One S, certiffcated)guardian of her minor son N, executed a. 
mortgage, in sgro, in favour of plaintiff. N, on attajseng ee 
majority, repudiated the said. mortgage and transferred a ee 
tion of the mortgaged property to D among others, [nthe . 

LJ . . a, o * . 

year 1914 plaintiff brought q suit against N, his mother and 

her agent for a declaration that the mortgage of 19Y0 was e 

binding on N. The suit succeeded. It was found that_ the gi 

District Judge had laid down as a condition precedent to the ® 
. validity of the mortgage Certain t&ms and that as these terms 

e . L 
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e 
CIVIL were not complied with, he had finally revoked his sanction 
ee for the execution of the mortgage. In a subsequent suit brought 
ci by plaintiff on the basis of the mortgage of 1910, N, D and 
Sri THAKUR - subsequent transferees were impleaded as defendants. The 
Kiswori Lower Court decreed the suit in toto holding inter alia that the 
RaMANJI decree passed in the suit of 1914 operated as res judicaia 
BANS against all the transferees. of N. D alone appealed on the 
Dury RAM. ground that the mortgage was not executed in accordance with 


the sanction of the District Judge. ‘I'he Lower Appeilate Court 
accepted the contention and. dismissed the whole suit. On 
plaintiff’s appeal to the High Court, held: ' 
: (1) That the plaintiff was bound to sce, in taking the t»ans- 
fer made in roro, that the terms imposed upon theseguardian 
‘ by the District Judge were complied with. If the District Judge 
laid down certain terms which could not be complied with by 
the plaintiff, his remedy was to go to the District Judge and to 
say thal under the conditions imposed he could not take the 
transfer, ‘lhe transfer, therefore, made in favour of the plain- 
tiff was not the transfer sanctioned by the District Judge with 
the result that the mortgage of 1910 was not binding on N and 
his transferees. 

(2) That N or any person claiming under him after the dec- 

` ree of 1914 could not go behind it.° The jullgment operated as 
res judicata, is 

_ (3) That as D had taken his mortgages prior to the institu- 
tion of the suit of rgr4, the decree made in that suit was not 
binding on him, and as N was entitled to repudiate the mort- 
gage of 1910, D, who claimed under kim, wis entitled to assert 
in accordance with the assertion of N that the mortgage of 1gro 
was not binding on him. 

Held, further, that the plaintiff was entitled to sell the pro- 
perty mortgaged subject to the mortgages created in D’s 
favour and that the property in the hand of N and the remain- 
ing defendants, none of whom had agpealed against the decree 
of the Subordinate Judge, was liable to be sold. 


SECOND APPEAL from a decree of T. K. Jounston Esq., 
District Judge of Agra, reversing a decree of PANDIT°PEARY 
LAL, Subordinate Judge of Muttra. ° - 

Narain Prasad Asthana and Kailas Nath Katju, for the ap- 
pellants. 8 


Shiam Krishna Dar, for the respondents« 


ee, i whe judgment of the Court was delivered by 
Mukerji dam 


ji, Je Muxxryt, J.— The suit out of which this appeal Has arisen 

was instituted by the plaintiffs who are the appellants 4n this 

, Court. -It is based om a mortgage dated the 2»st of February, 

= Igro. It was executed by eone-Musammat Sohan Dei- as the 

° certificated guardian of her minor son Naunit Lal. Naunit Lal, 

' at fhe date of the mortgagep was about 19 years old. Subse- 
va qiently on attaining majtrity he repudiated the mortgage and 
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transferred a portion of the property mortgaged to the plaintiffs- 
appellants to several persons including the respondent Duley 
Ram. ‘The present plaintiffs then brought a suit in 1914 against 
Naunit Lal, his mother and his agent to obtain a declaration that 
the mortgage of the 21st of February, 1910 was binding on 
Naunit Lal. The suit succeeded. The mortgage in question was 
executed on an alleged sanction given by the District Judge foi 
the transfer. On the suit out of which this appeal has arisen 
being instituted, 16 persons were impleaded as defendants. They 
were Naunit Lal, his son, Duley Ram and some subsequent 
transferees. Six written statements were filed and the question 
was raised whether the mortgage in suit was binding on Naunit 
Lal and his transferees. It was urged that the mortgage was 
not executed in accordance with the. sanction of the District 
Judge and hence was not binding on anybody. The court of 


CIVIL 


wwe 
1924 
Sri THAKUR 
KsHORI 
RAMANJI 
MAHARAJ 


U. 
Dumy Ram. 


Mukerji, J. 


first instance held inter alia that the decree passed in the suit of .. 


1914 operated as res judicata against all the transferees of 
Naunit Lal. The suit was decreed in tofo by the court of first 
instance. Duley Ram alone appealed and the point was taken 
before the lower appellate court that the mortgage was not 
executed in accordance with the sanction of the District Judge. 
The lower appellate cotirt found that the contention was right 
and itwbeld that the mortgage was not binding on the appellant 
(Duley Ram). The lower appellate court thought that it could 
proceed on a,point which was coyimon to all the defendants, 
and it accordingly dismissed the whole suit. i ; 


The plaintiffs have accordingly appealed. The points raised 
for our determination are: (1) whether the mortgage in suit 
substantially complies with the terms of the sanction granted by 
the District Judge, (2) what is tht effect of the decree made in 
the suit of 1914? and (3) whether it is open to Duley Ram to 
raise an objection as to fhe validity of the mortgage. 


The third point might be taken first. It is clear that the 
decree made in the suit of 1914 is not binding on Duley Ram. 
He had taken his mortgages prior to’ the institution of the suit 
of 1914. He had, therefore, acqftired an interest in the property 
prior to the litigation and it cannot be said that Naunit Lal 
or his mother represented the interest which had been created in 
favour of Duley Ram. But the question is whether Duley Ram 
can repudiate the’ moetgage by taking advantage of the pro, 
visions of section 30 of the Guardians and Wards Acte c 
have already stated that Naunit-Lal repudiated the mortgag 
suit and granted certain mortgages in favour of Duley Ram. As 
Naunit Lal was certainly entitled to repudiate the mortgage 
of 1910, the mortgagee who claims under him is entitled te 
assert in accordance With the assertion of Naunit Lal that the 
mortgage of 1910 is not birding ondim. This question, therefore, 
must be decided in. fayour of Duley Ram, ae 

e . 
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As to ‘the first point it appears to us that the sanction granted 
by the District Judge has not been substantially complied with. 
he finding of the court below which is a finding of fact is that 
at least a substantial portion of the mortgage money did not find 
its way to the hand of the guardian or to the creditors of the 
minor. Apart from that finding, which is binding on us, it 
seems clear that the District Judge laid down as a condition pre- 
cedent to the validity of the mortgage certain terms. They were 
that the satisfaction of the decrees which were to be filed before 
him on account of the expenditure of the sum sanctioned by 
him for the marriage of the minor should be submitted to him. 
He ordered that 40 acres out of the minor’s property s ould be 
mortgaged. He fixed a date for the compliance of the condi- 
tions. That date expired and subsequently further time was 
granted for the compliance of the terms imposed by him. Finally 
as the terms were not complied with, the District Judge revoked 
the sanction. Without entering into the question whether in 
all cases revocation of the sanction will affect or not a transfer 
made previously to the revocation, it seems to us to be clear on 
the facts of the present case that the person who intended to 
take the transfer was bound to see that the terms imposed upon 
were complied with. The District Jidge was the guardian of 
the minor. The certificated guardian could not transser the 
property of the minor without the sanction of the Distriet Judge. 
Tf the District Judge laid dowy certain terms which, could not be 
complied with by the intending transferec, his gemedy was to go 
to the District Judge and to say that undef the conditions imposed 
he could not take the transfer. The District Judge may or may 
not have varied the terms. But it is not open to the transferee 
to say that the conditions laid down were impossible for com- 
pliance and, therefore, he would take the minor’s property 
without complying with the restrictive terms imposed. In this 
particular case, instead of 40 acres of the minor’s property the 
whole property which belonged to him, namely, 169 acres, was 
mortgaged. The transfer, therefore, made in favour ef the 
appellants was not the transfer sanctioned by the District Judge. 
he result is that the mortgage is not binding on Naunit Lal 
and his transferees. 


The second question is what is the effect of the decree in the 
suit_of 1914? It appears to us that the result of.the decree 
a declaration that the mortgage created in favour of the 
plaintiffs was binding on Naunit Lal. Naunit Lal or any*person 
claiming under him after the sajd decree cannot pow go behind 
dt. The judgment operates as res judicata. Thus any person 
who took transfer from Natinit Lal after the suit of 1914 was 
instituted could not contend that the mortgage of 1910 was not 

binging on Naunit Lal or themselves. 

; ges . 


voL, XXIL] HIGE COURT : 159 


The result of all these findings seems to be this, The appel- 
lants are entitled to sell the property mortgaged to Duley Ram 
subject to the mortgages created in his favour. In other words, 
the property mortgaged to Duley Ram is liable to sale byt the 
mortgagee rights of Duley Ram will remain unaffected. The 
rest of the property in the hand of Naunit Lal and the remain- 
ing defendants, none of whom appealed against the decree of 
the Subordinate Judge, is also liableto besold. We allow the 
appeal and modify the decree of the lower appellate court 
accordingly. The respondent Duley Ram will have his costs in 
this Court. The appellants will have their costs of this appeal 
as againat the remaining defendants but these costs will come 
out of the property. The costs allowed to the appellants will 
include fees in this Court on the higher scale. The decree of 
this Court will be drawn up in the terms of Order 34 rule 4 
Schedule 1 of the Code of Civil Procedure. 

: Appeal allowed, 


. ° 
RAMESHRA anp otiers (Defendants) 
; m F VETSUS 
KALPOO RAI AND ANGTHER (Plaintiffs).* 
Hindu law—Joint pamily.property—Uncle acting as manager-—Not 
entitled to sell nephew's share—Debt incurred by nephew's grand- 


faiher—Discharge of—Evidence nol tendered at right time— 
When not admissible latgr on—Spectal circumsiances. 


An uncle, acting as manager Of a joint family, is not entitled 
to sell the share of his nephew in the joint family property in 
order to discharge a,lebt incurred by his own father, even 
though the said father be also the grand-father of the nephew 
whose property is alienated. Raja Bahadur Raja Brij Nurain 
Rgi v. Mangla Prasad Rai, (P. c.), referred to. 


. Àl sold a portion ,of a joint family property, in which his 
nephew K (a minor) had an interest. On attaining majority 
K sued the vendecs for possession overa half share of the 
property transferred, The Lower Appellate Court required from 
the defendants proof of legal necessity or payment of legitimate 
antecedent debts but*they failed to satisfy the Court. A’s claim, 
was decreed, In their appeal to the High Court, the defengamts 
sought permission to tender documents in evidence in or 

te prove that the consideration was taken for purposes of legal 
necessity. "They asserted that they were ignorant of the law on 


~» 


the subject at the time the suit was heard, è 


Held, that as defendants: were represented by counsel, the 
excuse of ignorance coulg not be,accepted and that the mere 
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acceptance of the documents: would in no way advance the 

defendant’s case for it .would be necessary to prove | the con- 
tents. 


Held, further, that in view of what was stated in the case of 
Chandradeo Singh v. Mata Prasad, I. L. R., 31 All., 176, as far 
back as r909, and having regard to the fact that the decision’ 
in the Privy Council case ‘of. Ram Chandra v. Bhup Singh, 
[1922] 20 A. L. Je R., 437, arrived -in January, 1919 and the’ 

_ defendants filed their writen statement in August, 1919, the 
defendants had made out no cause for not being ready g 
their evidence at the right time. 


APPEAL under section 10 of the Letters Patent from 
a judgment of Mr. Justice Sruart, confirming a d€cree of’ 
Mavutvi Musammap Ziaur Hasan, Additional Subordinate. 
Judge of Gorakhpur, who modified a decree of Panpir GOPAL 
CHAND SHARMA, Additional Munsif of Bansgaon. - 


Narmadeshwar Prasad Upadkiya, for the appellants. | 
Satish Chandar Das, for the respondents. 
The facts appear from the judgment of 


STUART, J.—It is found on the facts that Mahabir Rai, son 
of Gaya Rai, and Kalpu, son of Ram Barat, son of Gaya Rai, 
were, in 1908, members of a joint Hindu family. On fpe 23rd 
of January, 1908, Mahabir Rai sold a portion of the joint 
family property, in which Kalpu had interests,_to three women 
called Rameshra, Sahodra 4nd Talonda for Rs. 750,°In 1908 Kalpu 
was about 9 years old, In 1919, when he ha attained the age 
of 20, he instituted a suit against the vendees of Mahabir Rai 
for possession over a halt share ofthe property transferred. 
‘The lower appellate court has decreed his claim, The Rs. 7go 
was made up of five *items: Rs. 303-10 left with the 
vendees to pay off the amount due ona mortgage-deed of the 
6th of May, 1906; Rs. 199-15 left with the vendees to pay off 
a mortgage-deed of the 11th of June,"1g902; Rs. 99-15 left with 
the vendees for payment of a mortgage-deed dated jeth badi 
13,1309; Rs. 96-7 price of grain with interest previously pur 
chased and Rs. go previously advanced by the vendees’to the 
vendor, The lower appellate court rightly applied the princi- 
ples laid down in the case of Ram Chandra v. Bhup Singh, 
[1922] 20 A. L. J. R., 437, as subsequently interpreted by this 
Court, and required from the defendants proof of legal neces. 
sity or payment of legitimate antecedgpt debts. The defendants 
were unable to adduce proof of any item which satisfied the 


=e Tower appellate court. The learned counsel for the vendees- 


appellants has laid stress upon the assertions in tha various 
deeds. The existence of these assertions in nq way advances 
his client’s case, It was for*them to prove, not to assert. The 
lower appellate court has keld the proof to be inadequate. The 
finding that the proof is inadequate is a good finding of fact 

ə which cannot be impugngd in seeond appeal, An application 
e was put in the dayebefore hearing, requesting permission ta 
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tender documents in evidence at this stage. The mere accept- _ civ, 
ance of thesé documents would in no way advance the appel- igi 
Jant’s case, for it would be necessary to prove the contents: . 7” 


before advantage could be taken of the assertions in the,docu- RAMESHRA 
ments, ., The object of the appellants is to establish now that v. 
the consideration was taken for purposes of legal necessity, It KaLpoo Rar 
‘is a well-known rule that the parties must, in absence of very i 
_ -special circumstances, be confined to*the-evidence which they 
. . tendered before the trial courts. The special circumstances 
“asserted here are that the appellants were ignorant of the law 
on ‘the subject at the time that the suit was heard. They were 
e‘épresented by counsel and I cannot accept thé excuse o 

ignprance. .In view of what was stated in the case of Chandra- 
7 deo Singh v. Mata Prasad, [1909] 7I. L, R., 31 All, 176, as 

far’ back as rgog, they should bave had their evidence ready. 

But apart from that the decision of their’ Lordships of the 

Privy Council in the case of Ram Chandra v. Bhup,Singh, was 

~arrived ‘at in January, Ig@7, and the appellants filed their 

written statement in August, 1919. In these circumstances they 

have made out no cause for not being ready with their evidence 

at the right time. The learned additional Subordinate Judge 

having applied the law correctly and his findings on the facts 

being final, this appeal fails and is dismissed with costs, 


The judgment of the Court was-delivered by 


Piccort, J.—After hearing arguments in the case and-con- Piggott. J. 
~ sidering the recently pronounced decision of their Lordships of i 
“the Privy Council, in the case of Raja Bahadur Raja Brij Narain 
Rat'v. Mangla Prasad Rai, P. C. A., No. 51 of 1922, Allahabad 
Appeal No. 4 of 1920, decided on 14th November, 1923, we are 
of opinion that this case yas tightly decided by the learned Judge 
of this Court. There is nothing “in the principles laid down by: ’ 
their ‘Lordships of the Privy Council in the case above quoted to 
. warrant the view that an gincle acting as manager of a joint 
family is entitled to sell the share of his nephew in thejoint ` 
family property in order to discharge a debt incurred by his own 
father, even though the said father be also the grand-father of 
the nephew whose property is alienated. On jh ground we ` 
dismiss this appeal with costs, ; 


A ppeal dismissed, 
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1924 , ° Tg . Versus ' Ş 
January, 3., PANNA LAL.* 
Sroart:J Criminal Procedure Code, section 307— Provisions of—Jury, ver dict - 
Muxeryt,J. - Of, acquitial—Disayreemenit by Sessions Judge—Reference to. 


High Court—Interference, when justified—When verdict is per- 
verse or clearly and manifestly wrong—Rape or atiempted rape 
Charge of—Evidence, whether truc or false—Difficulties of 
arriving at a confident verdict. 

Under .the provisions of section 307 of the Crim/nal Pro- 
cedure- Code, a High Court has very full powers to re-open all 
matters in connection with a verdict of acquittal of a jury with 
which a Sessions Judge has disagreed and which he has referred 
to the Court’ under the provjsions of that section. The High 
Court, however, should only interfere where a jury has arrived 
at a verdict which is perverse or clearly and manifestly wrong. 
The advantage of adopting this course is that it secures the 
object of the- legislature in creating juries. Any undue inter- - 
ference with the verdict ofa jury tends to diminish the sense 
-of responsibility which it is desirable a jury should cherish. 
Reg v. Khanderav Bajirav, [1875] I.-L. R., 1 Bom.gto and 

. Emperor v. Chirkua, [1905] 2 A. L. J. R., 475, referred to. | 

In no cases is it more difficult to arrive at a confident verdict 
as to whether evidence is false or truc than in cases in which ' 
women allege that they had been outraged or that outrage had 
been attempted upon them. . Not only one, has to consider the 
possibility of deliberate falsehood but the possibility of un- 
-intentional mis-statements produce by hysterical conditions. 
The difficulties are increased when there can be no physical 
trace of outrage such as in a case of attempted rape. 


CRIMINAL REFERENCE made by Ke G. HARPER Eso, Ses- 
sions Judge of Benares. 


Sankar Saran (Assistant Government Advocate), for the 
Crown. } ` e 


J. M. Banerji, for the aposte party. 
The judgment of the Court was delivered by 


Stuart, J. STUART, J.—This i isa reference by theeSessions Judge of 
cece * Bangres under section 307 of the Code of Criminal Procedure * 
“seeegclpmitting a` case in .which.a certain Panna Lal was unani- 

mously acquitted by a jury on a charge of attempted Tape. 

Before we proceed to a consideyation of the facets, we deem it 

- a ° advisable to state what powers are given to us under the law to 
O deal with such references and the manner in which we consider 

> these powers ‘should be used. Under the provisions of SCHON 
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307 a High Court has very full powers to re-open all matters in 
connection with a verdict of.acquittal of a jury with which the 
Sessions Judge has disagreed and which he has referred to the 
Court under the provisions of that section. But it does not 
follow that because powers-have been given to the Court, the 
Court should feel justified in using those powers to the full. 
There have been two schools of thought both before and after 
the amendment of the law which took plate in 1896 as to the 
correct legal principles to be adopted in such circumstances, One 
school has considered that a High Court should not interfere 
with a verdict unless it is perverse and clearly and manifestly 
wrong. a The other school has held the opinion that in such 
cases the High Court should re-open the matter ab initio and 
apply an independent mind to the evidence and form its own 
conclusions thereon. It cannot be suggested that the view taken 
by the first school is an improper one. The High Court may 
exercise any of the powers whsch it may exercise’ on appeal but 
it is perfectly within its rights in considering that in cases such 
as these, interference should only be permitted in cases of per- 
versity or clear and manifest error and that where a jury has 
arrived at a verdict which is not perverse and not clearly and 
manifestly wrong, such verdict should not be interfered with 
although it is -perfectly possible to form anot unreasonable 
opinion contrary to the opinion taken by the jury. The advan- 
tage of adopting this course is that it secures the object of the 
legislature in creating juries. If the other view be taken and 
the case is re-opened ab initio, itis somewhat difficult to sce 
what useful function is performed by a jury. For in every 
case in which the Judge dpes not agree with their verdict, the 
case can be referred to the High’ Court which then proceeds to 
try it de novo. We have no hesitation in adopting the view 
that we should not interfere unless the verdict is perverse or 
clearly and manifestly. wrong. This is the view which was 
` adopted prior to 1898 by the Bombay High Court in the case of 
-Reg ve Khandcrav Bajirav ('), and the principles were laid 
down as aptly as they could be Jaid down by West, J., at 
page 13 :— 
“Yrial-by jury is a recent institution in India; the Judge 
thay differ from the jury as to the facts, and the duty of dealing 


with a case of that kġnd is then cast upon the High Court. On, 


a reference by the Sessions Judge, the whole case is o d 


CRIMINAL 
1924 
EMPEROR 
U. 
PANNA LAL. 


Stuart, J. 


up. ‘The section we have quoted lays down that the court mągwse- 


acquit òr convict without reference to the charges made against 
tħe accused. In other words, the functions both of the Judge 


and jury arè cast upon the ĉourt, and this differentiates our å 


position very widely from that of the courts in England, 
Notwithstanding this difference, however, and- the more 
onerous duties devolving fn ‘conse\uence on the High Coui ts ja 
(2 1) [y875] I. L. R. , 1 Bom., 10, 
e 
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CRIMINAL Indias we still desire to be guided; as far as may be, by the 
a analogies of the English law. It is a well recognized principle 
1924 that the courts in England will not set aside the verdict of a 

EMPEROR jury, unless it be perverse and patently wrong, or may have 

j þecn induced by an error of the Judge. We adhere generally 
to this principle, notwithstanding our large discretionary powers, 

Stuart, i first. on the constitutional ground of taking as little as pos- 

i : sible out of the hands to which it has been primarily assigned 

by the legislature, ‘and secondly, because any undue interference 
may tend to diminish the sense of responsibility which it is 
desirable that a jury should cherish,” 


The same view was taken by a Bench of this Coug in 
Emperor v. Chirkua (1).’ This being our opinion aa to- the 
principles of law which should guide us, we now turn to the- 
facts of the case. 


The acquitted man Panna Lal was charged with having in 
company with another man enticed on to the roof of a deserted 
building standing in a small garden in the heart of Benares 
city a young low caste Hindu married woman of some 14 years 
of age. The two men, according to the girl complainant, having 

$ obtained her presence in this place, proceeded to throw her down 
and commit acts which could undoubtedly be only considered, - 

if they really happened, to be acts committed preparatory, to the 

commission of a rape. The Magistrate who commited the 

case and the Judge who heard it believed the girl to be telling 

the literal truth. There wis certain corroborafive evidence, 

which the Judge believed, to the effect shat dh the roof where 

the offence was said to have been committed were found the 

. fragments of broken glass bangles of a pattern similar to the 

pattern which the girl was wearing ‘at the time she made her 

first complaint. There was further evidence of neighbours who 

stated that their attention was attracted by the outcries of the 

girl so that they arrived upon the scehe of the occurrence and 

saw Panna Lal and his companion running through a gap in 

the wall of.the garden. If upon this evidence the jury had 

arrived at a verdict of “ guilty,” it certainly would have been 

difficult to criticise that verdict. But, if our opinion, we cannot 

say that their verdict of “not guilty” was perverse or clearly and 

manifestly wrong. Itis a common-place to those experienced 

in the administration of criminal law that in no cases is it more 
difficult to arrive at a confident verditt as to whether evidence ' 

„a issc or true than in cases in which women allege that they 

ave been outraged or that outrage has been attempted upon 

them. Not only has one to consider the possibility of deliberate 

falschood but those who havé to arrive at averdict have to 

æ ° consider the possibility ofe unintentional mis-statements pro- 

. duced by hysterical conditions which are apt tobe found for in 


(1) [roosf2 ALR, 475. 


. e ° » e 
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cases of this nature. The difficultics are. increased when from CRIMINAL 
the nature of the charge there can be no physical trace of-out- i924 
rage such as in a case of attempted rape. ` There arc peculiarities — ` 
about this case and there are distinct discrepancies in the evi- EmPERoR- 
dence. «Panna Lal may be guilty of the offence or he may not. PANNA NA Lat 
But this much we are able to say with certainty. We see no 

reason to suppose that the jury did not give an honest and a Stuart, 7 
not unreasonable verdict, and, in these circumstances, we find it 

‘impossible to interfere with that verdict. We accordingly acquit 

_ the accused of the offence upon the charge framed and direct 


‘that hebe. at once released from custody. + 
ar ie Accused acquitted. 
~ BEHARI LAL (Defendant) crv, 
versus ` 1924 


JAMES MACLEAN AND OTHERS (Plaintiffs). * aes 


January, 4. 
Nuisance — Question of —How tô determine — Circtunstances— ee 
Principle of adjustuveng—Consideration of —Discomfort must be “48 


£ J : LaL J. 
substantial—W hen actionable. . eee. 


= There is a distinction “between an action for a nuisance in 
- respect of an act producing a marerial injury to property, and 
` one browght in respect of an acè producing personal discomfort. 
‘As to tHe latter a person must, in the interest of the public 
geterally, submit tò the discomfort of the circumstances of the 
place, and the trades carried on arround him. The nature of 
the interference has to be examined in each case in the light 
of the .circumstance§ of the place, where the thing com- 
plained ‘of actually ‘occurs, and the degree of inconvenience 
caused must ‘detérmine the nature of the relief to which the 
person complaining *nay be entitled. Š 


What may cause inconvenience to persons with dainty or 
elegant modes or habit of living may not cause similar in- k 
convenience to persons accustomed to live in the busiest portion 
of a town. A discomfort to be actionable should, therefore, be 
. substantial not merely to the plaintiff, but it must be of such 
a degree that it would be substantial to any person occupying 
the premises of the plaintiff, irrespective of his positionin life, 
age or state o$ healgh. ` St. Helews Smelting Co. v. Tipping, 
[1865]. x1 H. L. Č., 642, referred to. 


m 
SECOND APPEAL from a decree of B. C.:ForsBEs Esg., Dee 
trict Jadge of Farrukhabad; confirming a decree of BASE GANGA 
PRASAD VerMg, Munsif. Ps 


Kailas Nath Kaiju, for the appellant. > 
Gulgari Lal, for the respondents. ° 
*S, A. No, 726 of,1922, 
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: The judgment of the Court ‘was delivered by 


Kanarya Lau, J.—The plaintiff, Imamuddin, owns a house 
situated in Bazar Katra Ahmadganj, in Farrukhabad city. The 
house is occupied by the other plaintiffs, one of whom is a 
clergyman and the other, who is his wife, practices as a lady 
doctor. Behind this house is situated a house belonging to the 
defendant where a fipur mill worked by an oil engine has been 
recently started. The allegation of the plaintiff was that the 
working of the flour mill caused great trouble to the occupants 
of the house and interfered with their business and ordinary 
physical comfort. The defendant stated that he had been work- 
ing the flour mill in another house situated at a distance of 
about 20 to 25 paces from that place from nine years, that that 
_ house was recently purchased by Mathura Prasad who started 
a steam engine of his own in that locality, and that he had con- 
sequently to shift from that place to the present house. 


Both the courts below inspected the locality and came to the 
conclusion that the working of the flour mill in that locality 
undoubtedly interfered with the comfort of the occupants of the 
house and disturbed them in carrying, on their usual business. 
The court of first instance referred to the evidence of one of 
the plaintiffs and stated that the soot arising from the thimney 
of the oil engine would spread into the house of the plaintiffs 
and fall upon the articles kept there, that there would be bad 
smell produced from the kerosine oil ,used ein the engine, and 
that the noise resulting from the close proximity of the house 

` of the plaintiffs to the place where the engine was worked would 
cause substantial inconvenience to tke tenants occupying the 
same and more so to the lady’doctor who had to use a Stetho- 
scope to examine the hearts and the lungs of the patients 
coming to her for treatment. The lower appellate court: made 
no attempt to discuss the evidence at all. The view taken by it 
was that the smell of the smoke from the engine caused little 
discomfort but the noise and regular- throb of the enfine so 
close to the house of the plaintiffs was “a distinct and pervading 
nuisance ” to the occupants of the house, whose nerves would 
naturally be disturbed till in course of time they got accustomed 
to the same. 


m . e 
* What may, however, cause inconvenience to persons with 
wdginty or elegant modes or habit of living may not cause similar 
inconvenience to persons accustomed to live in the busfest por- 
tion of a town. A discomfort to be actionable should be 
e substantial. It should be substantial not merely with reference 
to the plaintiff; it must be*of such a degree that it would be 
substantial to any person, oqcupying,the premises of the plaintiff, 
irgespective of his position in life, age, or state of health. As 
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` a 
pointed out by. Lorn Wers'Bury, in St. Helen’s Smelting Co:,v. — -c1vm, 
Tipping (1), there is a distinction between an action. for a nee 
nuisance in respect of an act producing a material injury to 
property, and: one brought in respect of an act producing per- Bemart Lan 
sonal discomfort. As to the latter a person must, in the interest J ANE 
of the public generally, submit to the discomfort of the cir- Macrean. 
cumstances of the place, and the trades carried on around him. k anhoina- 
Va 
The nature of the interference has to be ‘examined in each case Lal, J. 
in the light of the circumstances of the place, where the thing i 
complained of actually occurs, and the degree of inconvenience 
catusgd must determine the nature of the relief to which the 
person cemplaining may be entitled. 
“Tf a man lives in a town,” said Lorp Wrestsury, “it is 
necessary that he should subject himself to the consequences 
of those operations of trade which may be carried on in his 
immediate locality, which are actually necessary for trade and 
commerce, and also for the enjoyment of property and for the 
benefit of the inhabitants of the town and of the public at 
large. If a man. lives in a street where there are numerous 
‘shops and a shop is opened next door to him, which is carried 
on in a fair and reasonable way, he has no ground for complaint, 
because to himself individually there may arise much discomfort 
from the trade carried on.in that shop,” 7 
But where an occupation is carried on by one person in the 
neighbourhood of another, and the result of that trade or 
occupation or business is a materfal or substantial interference 
with the ordinary “physieal comfort and convenience of another 
person, ‘residing in ‘that locality, then very different considera- 
tions unquestionably arise. 


No attempt was made by the courts below to determine how 

long this ait engine had been at work, if not in this house, at 

least in the locality close,to this ‘building. The lower appellate 

‘court does not say that the disturbance would be so substantial 

as to render the house practically uninhabitable for ordinary 

people-without serious discomfort. It is in evidence that Mathura 

Prasad had a flour mill, worked by a gas engine at about 20 to 

25 paces from this locality. It is also in evidence that the pre- 

sent Chairman of the Municipal Board has in his own compound 

at Fatehgarh, close to a public hospital, where patients have to 

be examined froma time to time by the medical pincer ee 

, flour mill ia working order, to which no objection has ever 

taken on the score of discomfort or othefwise by the resi ne 

of thgslocality. There is also evidence to show that an attempt 

was made to move the Municipal Board under section 245 of 

the U. P. Municipalities Act (I of 1916) to remove the oil, 

engines working within Municipal limits or to stop the starting S 

of factories worked by oil qngines there and that the Munigipal . 
(1) [1865] 11 H. L. £., 642, . 
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e - - 
Board refused to take any action in the matter. Several residents 
of the locality, where the flour mill engine is at work, were. 
produced on behalf of the plaintiffs to show that no discomfort 
was suffered by the neighbours or residents of that locality. A 
sub-assistant surgeon was, moreover, examined who stated that 
he had seen the flour mill engine actually at work and that the 
noise produced by the oil engine was of an ordinary character 
and that no injury to‘the health of the residents of the locality 
was likely to result from the working of that engine at that 
place. We are prepared to give due weight to the observations 
made by the courts below on an examination of the locality and 
_haveno doubt that the noise produced by the engine must be a 
source of some inconvenience to the persons residing there. But 
a flour mill worked by a gas engine is already in existence in 
that locality and from the fact that such flour mills exist in 
‘other parts of the town, we are not prepared to say that any 
reasonable case for the removaltf the flour mill or oil engine 
has been made out. 


Whether anything is a nuisance or not is a question to be 
determined not merely by an abstract consideration of the thing 
itself but with reference to its circumstances; and where a 
locality is used for the purpose of carrying on a trade or 

manufacture, the fact that such trade or manufacture dées exist 
elsewhere, not far from the place, cannot be left out of account. 
As pointed out by Clerk and Lindsell, the affairs offlife in a dense 
neighbourhood cannot be carried on without mutual sacrifices 
of comfort ; and in all actions for discomfort the law must 
regard the principle of mutual adjustment; and the notion that 
the degree of discomfort, which migh®sustain an action under 
some circumstances, must therefore, do so under all circums- 
tances is as untenable as the notion that if the act complained 
of was done in a convenient time and* place, it must therefore 
be justified, whatever was the degree of annoyance that was 
occasioned thereby, (Clerk and Lindsell on Torts, 6th edition, 
P. 419). 

It is not seriously suggested that thehouse of the plaintiffs 
will become wholly untenable by reason of the construction of 
the flour mill or the use of the oil engine; and we do not con- 
sider that any substantial interference with the physical comfort 

. and, convenience of the residents of the house has been made ` 
uf In these circumstances we allow the appeal and dismiss 


ie plaintiffs’ suit with costs here and hitherto. . - 
; l gippeal allowed, l 
kd 6 ——= 


VOL, XXIL] PRIVY COUNCIL 168 


PRIVY COUNCIL. 


poan 


PUJARI LAKSHMANA GOUNDAN AND ANOTHER 
(Defendants) 


versus ° 
SUBRAMANIA AYYAR anp oruers (Plaintifs).* 


Hindu law—=Religious endowments—Public temple—What consti- 
tutes dedication to. 


$. G., the father of the first defendant, installed an idol at 
this house, adopted the ritual] followed at a public temple and 
allowed Brahmans and other Hindus of various castes to worship 
the idol as if it was a public idol. He acted as the Pujart of the 
idol, received offerings and therewith purchased jewels for the 
idol, built himself a house artd some additions to the temple and 
also a rest house for the use of worshippers. Held, on these 
facts; that he represented to the Hindu public that the temple 
was a public temple at which all Hindus might worship and the 

2 inference was-that he had dedicated the temple to the public. 


` APPEAI from an order of the High Court of Judicature at 
Madras. 


L. DeGruyther, K. C. and B. Dube, for the appellants. 
K.V, L. Narasimham, for the Tespondents. 
The following judgment was delivered by 


Sir Jonn Epcx.—This is an appeal by the defendants from 
an order of the High Coust at Madras, dated the 25th September, 
1919, by which it was declared that the temple of Sri Kanda- 
swami, otherwise known as Sri Subramanyaswami, in the village 
of Kalipatta, situate in district of Salem, was a public religious 
institution, and retnanding the suit to the Court of the Subor- 
dinate Judge of Salem with a direction that a scheme for the 
management of the temple should be framed by that Court in the 
light of the observations containtd in the judgment delivercd by 
the High Court. In the plaint it had been alleged that the 
defendants were unfit to be the pujaris or dharmakartas of the 
temple and it was prayed that they should be removed from office. 
By the order of remand éhat prayer was disallowed. 


The plaintiffs are Hindus who worship at the temple. Tey 
are not related to the family of the defendants. ‘The first iain 
tiff is a Brahmin, the other two plaintiffs and the defendant are 
Sudras by caste The first defendant has been for some years 
the pujari of the temple; he suceeeded his father as pujari of 
the temple, and his father succeeded as pujari of the temple his 
father Lakshmana Goundan,*who diéd i in 1856 or 1857, and ¥ Was 

* P, C. A. No. 45 of” 1922, 
XXI 22 R, ° 
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the founder of the temple. The other defendant is the undivid- 
ed son of the first defendant. In this judgment when a temple 
is mentioned without any other description, it will be understood ` 
that the temple of Kandaswami in the village of Kalipatta is the 
temple referred to. 


If the temple is not a public temple, the plaintiffs have no 
right to maintain the suit in which this appeal has arisen; unless 
it is a public temple the plaintiffs are not concerned with it or 
With its management; their only remedy in such a case is to 
cease worshipping.at the temple if they do not approve of the 
management of it. The defendants deny that the templgis a 
public temple. Their case is that the temple is and hag» always 
been the private property of the family to which they belong. 


The temple is not an ancient temple. It was founded bet- 
ween 1841 and 1856 by Lakshmana Goundan, the grandfather 
of the first defendant, under ciraumstances which will later be 
mentioned. Unless the temple was dedicated to the public it 
was not a public temple, and in their Lordships’ opinion a 
dedication of it to the public, if it was dedicated, must have 
been by Lakshmana Goundan, the grandfather of the first defend- 
ant. No deed or other document of dedication of the temple 
has been produced, and it may be taken as a fact that there never 
was any deed or document of dedication of the temple to the 
public. In 1817 the British Government assumed fhe control of 
all public endowments, Hindu and Mahommegan, in the Presi- 
dency of Madras and placed them under the charge of the 
Board of Revenue; that policy was continued and acted upon 
until Act XX of 1863 was passed, whgn the Government divest- 
ed itself of the charge antl control of such institutions and 
placed them under the management of their respective creeds. 
(See Vidya Varuthi Thiriha v. Balusayıi Ayyar and others, 48 
I. A., at page 314.) The temple of Kalipatta was not taken 
under the control of the Board of Revenue. It may be assum- 
ed that it would have been taken under the control of the Board 
if it had been dedicated to the public by,a deed which was made . 
public. The question whether the temple ever was dedicated to 
the public must consequently depend upon inferences which cah 
legitimately be drawn from facts notin dispute and from un- 
ambiguous evidence on the record of thjs suit, regard being had 
taghe principles of Hinduism which prevailin the Presidency ° 
of Madras. It would be a legitimate inference to draw that the 
founder of the temple, the grandfather of the first defendant, 
had dedicated the temple to the, public if it was found that he 
had held out the temple to the public as a public temple. 


The suit was tried before Narayan Ayyar, then the temporary 
Subordinate Judge of Salem, wha finding that the temple had 
not been dedicated to the public and was the private property 
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of the family of the defendants, made a decree dismissing the CIVIL, 
suit. From that decree the plaintiffs appealed to the High Court igs 
at Madras. The appeal was heard by Mr. Justice ABDUL clin 
Raarm and Mr. Justice OLDFIELD; they differed, Mr. Jugricy LAKSHMANA 
ABDUL Ranim finding that the temple is a public temple; Mr. S°USP*% 
Justice Oxprreyp finding that it is not a public temple and is Susramania 
the private property of the family of theefirst defendant. As  AY¥4® 
these learned Judges differed, a decree was duly made dismissing ‘çiy John 
the appeal. From that decree the plaintiffs appealed under the Edge. 
Letters Patent of the Madras High Court, and their appeal was 

heard by Mr. Justice Sapasiva Ayyar, Mr. JUSTICE SESHAGIRI 

Ayyar and Mr. Justice Burn. Those learned Judges delivered 

separate judgments finding that the temple is a public temple 

and made the order which is the subject of this appeal. All the ° 
judgments which were delivered in this suit were in their 

Lordships’ opinion able and carefully considered judgments, and 

have been of much assistance in enabling their Lordships to 

arrive at their conclusion. 


The facts which their Lordships find and upon which they 
found their conclusion are as follows:—Lakshmana Goundan, 
the grandfather of the fitst defendant, lived in a small house 
which belonged to him in. the village of Kalipatta. He wasa 
devout Hindu and originally a poor man. He maintained in his 
house an idol of the goddess Amman, which was the private 
idol of his family, He was also a devout worshipper at the 
public temple at Palni,at which there was an idol of the god 
Subramaniaswami, and he made ycarly pilgrimages to Palni 
with offerings to that god- It is said, and probably with truth, 
that he dreamt “that he “should instal at his house at Kalipatta 
an idol of the god Subramaniaswami and that the god would 
come to his house and enable-him to foretell events. He did 
instal that idol at his fouse, adopted the ritual which was 
followed at Palni, and allowed Brahmins and other Hindus of 
various castes to worship the idol as if it was a public idol. He 
acted as the pujari of the idol, and received as the pujari offer- 
ings made to the idol by’ worshippers and fees which he charged 

“in respect of processions and other religious services. He 
obtained a great reputation as a holy man and as being enabled 
by the god to forete[] events. The number of Hindu worshippers 

increased and with the ‘offerings and „fees he purchased sogge 
jewels for the idol, built for himself another house in the village - 
to which, He and his family removed, and he extended the house 
in whith the idol was and added to it covered rooms for the 
accommodation ‘of the worshippers during the ceremonies of e 
worship. He also constructed a cifcular road round the place 
where the idol was for religious processions and he provided the 
car used in such processions.” He also huilt in the village q rest 
house for the use of worshippers of the idol. On certain days . 
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in each week the Hindu public was admitted by him frée ‘of 
charge to worship in the greater part of the temple, to one part 
only on payment of fees, and to the inner shrine apparently not 
at all. With the income which he derived from offerings and 
fees at the temple he efficiently maintained the temple as if it 
were a public temple and discharged all the expenses connected 
with the temple and the worship of the idol there. That may be 
assumed from the reputation which the temple acquired amongst 
Hindus. No accounts have been produced, probably he kept 
none, but it may be assumed that he applied the balance of the 
income he so obtained to the support of himself and his family 
and in acquiring for his own benefit and that of his family some 
immovable property which he possessed before he died. On 
those facts which their Lordships have found, they can come to 
no other conclusion than that Lakshmana Goundan, the grand- 
father of the first defendant, held out and represented to the 
Hindu public that the temple was a public temple at which all 
Hindus might worship, and that the inference is that he had 
dedicated the temple to the public. They have come to that 
conclusion notwithstanding the facts that respectable local wit- 
nesses have stated that the temple was a private temple and 
that on three occasions since this dispute arose the tahsildars 
reported to the Collector of the District that the temple “was not 
a public temple. 


It may perhaps appear’to be strange that fhe pujari of a 


- public Hindu temple should be of a caste Other than that of 


` 


Brahmin, but apparently in the Presidency of Madras there are 
some public Hindu temples the pujaris of which are Sudras. 
MR. Justice SESHAGIRI Aygar in fis judgment in this case 
stated that ‘there is no rule that unless a person belongs toa 
particular class (caste) he should not perform worship in a 
temple,” and he referred, as an example, to a well-known public 
temple at Chidambaram in which he said that the priests 
(pujaris) are not Brahmins, The accuracy of that statement 
has not been questioned in this appeal. | . 


Having come to the conclusion that the temple is a public 
temple, their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. Under the peculiar circumstances 
of the case the costs of each side in thjs appeal will come out of. 
the funds of the temple. i 
š Appeal dismissed. 

T. L, Wilson & Co.—Solicitors for the appellant. ° 

Douglas Grant.—Solicitor for the respondefite. 
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THE INDIA GENERAL NAVIGATION AND 


RAILWAY COMPANY, LIMITED (Defendants) 
versus 


THE DEKHARI TEA COMPANY, LIMITED 
AND OTHERS (Plaintiffs).* 
Indian Carriers Act (III of 1865)—Duties of common carrier 
thereunder, 

A common carrier under the Indian Carriers Act (No, II of 
1866) is bound to satisfy the demands or applications of cus- 
tomers as they come in, and is not at liberty to refuse business, 
and he is, apart from the danger arising from the nature of the 
goods received, bound to transport the goods as clearly as if 
there had been a special contract which purported to bind him, 
and he is answerable to the gwner for safe and sound delivery. 
A common carrier cannot divest himself of his responsibilities 
as such without satisfying the court that in the particular 
transaction he acted in some other capacity. 

CONSOLIDATED APPEALS from the High Court of Judicature 
at Fort William in Bengal. 

A. M. Dunne, K. C. and Kenworthy Brown, for the appellants. 

A. Neilson, K. C. and E. F. Spence, for the respondents. 

The following judgment was delivered by 


Lord SHaw.—Thes¢ are consolidated appeals against decrees 
dated the 30th November, 1921, pronounced by the High 
Court of Judicature at Fort William in Bengal. These decrees 
affirmed seven decrees of” Mr. Justice Rankin dated the roth 


January, 1921.. 


The action was dirgcted by the respondents against the 
Assam-Bengal Railway Company as well as the present appell- 
ants, the India General Navigation and Railway Company. It 
was dismissed by consent against the former, called the Railway 
Company, and it proceeded against the latter, called the Shipping 
Company. 

The plaintiffs’ claim is for damages for the loss of certain 
tea, part of a consignment of their goods which in November, 
1915, was delivered by t&e respondents to the Railway Company 
for the purpose of transport from Assam to Chittagong«or 


shipment to England. Consignments are in ordinary course” 


thus taken and carried over all the Railway Company’s own 
line without recourse to any other system of transport. 


A section of the line, however; south of Lumding, in June, ° 


1915, broke down. It had broken down two years previously 
and arrangements had then been made for taking the goods* by 
P PC. A. No, 53 of 1923. ` 
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ships or flats from Gauhati on the Brahmaputra river down to 
Chandpur on the Meghna river. At the latter point the goods 
could again be put on rail and so reach Chittagong. This river 
service was performed both in 1913 and 1915 by the present 
appellants. The only bargain on the subject of the goods in 
the present case was contained in a single letter dated the 11th 
June, 1915, from the Traffic Manager of the Railway Company 
to the Agents of the Shipping Company and was to the effect 
that 
All tea from Upper Assam stations for Chittagong will be 
diverted via Chandpur and Gauhati. The division of the 
freight between the Steamer Company and this Railway follow- 
ing the precedent of 1913.” 
No conditions of any kind, other than that, were either produced 
or proved, 


What happened. to the goods was that they were conveyed 
from Bordubi Road (Assam) by rail to Gauhati. The railway 
having broken down, the goods were there put on board the 
Steamship Company’s flat ‘‘ Cauvery” for carriage by river to 
Chandpur. 


On the 2ist December, 1915, whilt the vessel was still lying 
at Gauhati, a fire broke out and-certain of the tea was destroyed. 


There were two questions in the case. First, whether the 
Steamship Company were liable to the respondents, the owners 
of the goods, in damages as a common carmer; and second, 
whether if not so liable, they were liable, at common law, by 
reason of the fire having been caused through their negligence. 
Their Lordships have not thought it necessary to deal with this 
second legal head of claim, ‘the materials for which are in 
the evidence, because they are of opinion that the judgments 
pronounced by both the Courts below on the first point are 
clearly right, viz., that the Shipping Company in the circum- 
stances described were under the law of India common carriers 
and answerable to the owner in damages as per the decrets. 


It was quite clearly establisHed, to ust the language of their 
own witness, Parrot, one of their staff: “ We are undoubtedly 
common carriers so far as the river portion of the journey is 
concerned.” ‘The case for the appellants, however, was that by 
reason of the special nature of the cont®act of carriage entered 
intwin this case the denomination of common carriers could not 

‘apply to them nor the liability of common carriers attach. 


There was considerable reference made to the law of Eng- 
land. Whether the result under that law woufid have been in 
“any wise different from that arrived at is doubtful enough; but 
the reference was unnecessary, because the point to be decided 
arists under the law of Indi&. The*true question in the appeal: 
sithply is whether under the Carriers Act, N 0. 3, which received 
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e 
the assent of the Governor-General in Council on the 14th 
February, 1865, the definition of common carrier there mention- 
ed coyers the appellants quoad, the present transaction. That 
definition is to the following effect :— 


civ. 


1923 
INMA.. 
GENERAL 


“In this Act, unless there be something repugnant in the NAVIGATION 


subject or context—‘‘ Common carrier” denotes a person, other 
than the Government, engaged in the business of transporting 
for hire property from place to place, by land or inland naviga- 
tion, for all persons indiscriminately,” 


It is not denied that the appellants were de facto “ engaged 
in thg business of transporting foy hire property from place to 
place DWiis casi cea inland navigation.” The challenge, how- 
ever, is that this was not done “ for all persons indiscriminately.” 
There is no question raised as to the goods being beyond the 
appellants’ carrying capacity; they in fact, receiving a large 
consignment, supplied the ships or flats to carry it. So far as 
the words “for all persons irfdiscriminately ” are concerned, 
these simply mean that persons so engaged in and catering for 
business satisfy the demands or applications of customers as 
they come and are not at liberty to refuse business, This arises 
from the public employment in which they are engaged. Apart 
from danger arising, say, from the nature of the goods received, 
the carrier is by his office bound to transport the goods as 
clearly as if there had been a special contract which purported 
so to bind him, and he is answerable to the owner for safe and 
sound delivery. œ s 


In the present case all of these propositions are admitted; 
but it is said that there was here a contract of a special nature. 
The specialities in it were*two, first that the Shipping Company 
did in fact assign particular flats for the considerable block of 
business coming to them at Gauhati by reason of the railway 
break-down; and secondty, that these flats were destined from 
Gauhati to Chandpur without calling at the ordinary inter- 
mediate ports. On the first of these poimts their Lordships 
would dbserve that there is no written proof in the case apart 
from the letter alread} referred tb, which was simply to the 
effect that the rate for carriage would be the same as that 
charged in 1913. And as to special flats being employed there 
is no trace in the evidence that if there had been other custom- 
ers’ goods awaiting shifment for Chandpur and consigned to 


Chittagong, these could not and would not have been sent aléhg . 


with the cargo’taken over from the Railway Company. In 
short, “the ideą, of this portion of the river carriage being a 
temporary and exclusive monopdly for one single customer on 
special terms entirely disappears. e 


On the second point, viz., that this was a through royite, 


their Lordships fail to see how that circumstance decategorises 
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the ET from being common carriers under the statute,. or 
relieves them their legal obligations as such. In order to effect 
such a result the particular. contract would require to come up 
to this, that guoad that transaction, another . and different type 
of business had been entered on. 


When, for a particular contract, special terms are desired 
which involve a diffgrent category of liability, there is nothing 
to prevent that being secured; Section 6 of the Indian Carriers 
Act can then be taken advantage of. The ARENGE of Section 6 
is as follows :— 


“The liability of any «common carrier for the lossecf or 
damage to any property delivered to him to be carried,*not being 
of the description contained in the Schedule to this Act, shall 
not be deemed to be limited or affected by any public notice ; 
but any such carrier..........0.5- may. by special contract, 
signed by the owner of such property so delivered as last afore- 
said or by some person duly authorised in that behalf by such 
owner, limit his liability in respect of the same,” 


The goods were accepted for delivery by the appellant with- 


‘out any such special signed contract for limitation of liability. 


What is required in the case of a person who answers the 
definition under the Indian Carriers Act, viz., of transporting 
for hire goods from place to place for all persons indiscrimin- 
ately, is that the nature of the contract entered into must either 
have the limitation of the*liability under the Ifdian Carriers 
Act made expressly and in writing or the fact$ must be such that 
for the contract in question the contractor was departing from 
his usual business and engaging in a different type of business 
from that of common carrjer. The Judges in both Courts 
appear to have not only correctly looked at the case from this 
point of view, but to have been entirely right in their conclusion. 
The learned RANKIN, J., puts the matter thus :— 

“The only question is whether, because it was doing this 
particular set of journeys for the Railway Company by a special 
flotilla which was devoted for the time to this purpose only 
and which was making a through tun to Chandpur, it was 
departing from its usual business and engaging ina different 
type of business, viz., the business of a sub-contractor for the 
Railway in such special sense as to take it quoad these 
journeys out of the avocation of g common carrier, On the , 
whole I think it was not.” 

“Their Lordships agree that the question is correctly qis put 
in law and the proper answer given in fact.. 


The learned Sanperson, C.+J., quotes the passage just given 


* and agrees with it, as doetheir Lordships; and the learned 


RicHARDsON, J., puts the matter simply, thus :— 


j “ A common carrier c&nnot divest himself of his responsibili- 
ties as such without Satisfying the Court that in the particular 
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transaction he acted in some other capacity, and in this case, CIVIL, 
in my opinion, the appellant Company have not discharged the 1023 
burden which lay upon them.” . De 
The above also appears correct. - i ; a a 
As already mentioned all other points in the case have dis- NAGHEUN 
appeared. A Drxnar 
Their Lordships will humbly advise His Majesty that the Tea. 
appeals should be dismissed with costs. Lord Shaw. 
Appeal dismissed. 
Morgan, Price, Gordon & Manley.—Solicitors for the appel- 
-lants. é 
Sandersons & Orr. Dignams.—Solicitors for the respondents, 
SRIMATI NAGENDRABALA DASI AND ANOTHER àvi 
(Defendants) m 
Versus 1923 
DINANATH MAHISH ann oters (Plaintiffs). Nova ah 
Pleader and client—Purchase by pleader of the decree benami— Loep 
Purchase of properties in’ exectlion of decree in benamidar’s Tara 
nane—Validily of purchase as agginst client. Paimo 
“The defendant was a pleader for the plaintiffs in a suit Su Joan 


brought against them for sale on a mortgage. That suit was eee 
decreed on compromise and the decree was partly executed. “Ary Sir’ 
` Subsequently the defendant purchased the unexecuted decree LAWRENCE 
in the name of his wife and execution proceedings were further JENKINS. 
taken and certain properties were brought to sale and purchased 
in the names of the defendant’s wife after she had obtained 
leave from the court, The plaintiff instituted a suit for a 
declaration that the purchase of the unexecuted decree was bad, 
being a purchase by a pleader of the property in the suit. Inter 
alia the defendant contended that even if the sale was bad 
the proceedings takan in execution of the decree and properties 
purchased therein were good and a valid title passed to the 
properties in favour of the defendant’s wife under the execution 
sale. 


Heid, that the salegmust be set aside. If the defendant had . 
purchased the decree in his own name and the properties tao, 
the sale might have been upheld, but as concealment had been 
pragtised and an advantage was got by the defendant pleader 
béing allowed to bid under colour of his wife’s name and even 


to buy, reconveyance of the°decree as well as of the property e 
must be ordered. . 
‘APPEAL from the High Court of Judicature at Fort William 
in Bengal. . 8 . 
- * B.C. A. No. 39-of 1923, i 7 
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evr, L. De’Gruyther, K. C. and B. Dube, for the appellants. 
1923 H. R. Abdul Majid, for the respondents: 
Seimatt The following judgment was delivered by ` 
Selon Lord Dunrpin.—In rgor certain persons, among whom 


v, were the respondents, borrowed a sum of Rs. 19,999 from the 
TINANA Raja Narendra Lal Khan Bahadur and executed a mortgage in 
AESA favour of his wife, ‘Rani Marinalini Debi. In 1906 the Rani 
Lord put the mortgage in suit. Defences of various kinds were 
Dunedin. entered. The male appellant in this case acted as pleader for 
all the defendants and on their behalf effected a compromise of 
the suit. ‘This compromise was dated the 19th Februaşy, t907. 
Payments under the compromise not having been duly made, 
the Rani proceeded to execute afresh and some properties were 
sold, but eventually and before the decree was fully executed, 
the Rani, on the 7th February, 1915, sold the unexecuted decree 
for Rs. 11,500 to the female appellant, who is the wife of the 
male appellant. ‘Thereafter the female appellant proceeded to 
execute the decree. Objections were made by several of the 
judgment-debtors. It is not necessary for the purposes of the 
present appeal to follow minutely the progress of the execution 
proceedings. It is sufficient to state that some of the properties 
were brought to sale and that the female appellant, on the 18th 
February, 1918, obtained leave to bid and that she herself pur- 

chased certain properties atethe sale. . 


The present suit was raised by the jydgment-debtors to have 
it declared that the purchase of the unexecuted decree was really 
a purchase benami of the male appellant; that it was therefore 
bad asa purchase by a pleader of the property in suit with 
concealment of the fact that he was the real purchaser and 
praying for appropriate relief. 


e 

The Subordinate Judge found that the purchase was benami, 
and ordered a reconveyance of the decree to the plaintiffs on 
payment of Rs. 13,750, being the amount paid on the éransfer 
of the decree plus certain sums which jad been paid to save the 
property from being taken for other executions. The High. 
Court so far affirmed the judgment, but added that the defend- 
ants must also convey the’ properties purchased by the female 
defendant at the sale in execution of the deoree. 


œ As both Courts had found that the purchase of the decree 
by the wife was truly benami for the husband, who was at that 
time the pleader, the appellants were obliged to accept thts fact. 
Their. argument, however, canfe to this:—They admitted that 
the result is that they are bound to surrender the unexecuted 
° decree to the respondents at the price they paid for it; but 

théy say that the decree Was a good decree in their hands and 
` that Sales actually effectèd under it must stand. At the time of 
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the. sales of the properties in question the male appellant had cviL 
long ceased to be pleader; the respondents were represented by 1943 
other pleaders, and it was not said that any knowledge he had — 
obtained while he acted as pleader was in arly way condycive „Sarmati 


to his action in buying the properties through his wife when oe 
the properties were offered for sale upon the execution of the v. 
decree. Dinanata 
: : : ’ Mauisu. 
Their Lordships have carefully considered this argument, — 
but they do not think that in the circumstances it is good. Had Aer. 


the purchase of the properlies been open and above board by 
the male appellant, the result might have been otherwise, for the 
disability attaching to him as pleader which would have pre- 
vented him carinot exist indefinitely, and provided he had not 
availed himself in any way of knowledge gained in his position 
_ Of pleader, there would have been nothing to prevent his acquir- 
ing the property of his quondam clients. The consequences 
- which ensue from a person in a tonfidential position making use 
` of that position to obtain an advantage over the person with 
whom he is in confidentiality are embodied in Section 88 of the 
Trusts Act. That Act does not apply to the part of India with 
which there is here concern, but the ordinary equitable conditions 
which are applicable come to the same result. Now there is no 
more certain way of taking advantage than the way of conceal- 
ment. The matter is expressed very clearly by Lord Chancellor 
St. Leonards ‘in Lewis v. Hillman, 3 H. L. C., at p. 630:— 

SI should Yay ibdown asa rule that ought never to be de- 
parted from that if an attorney or agent can show he is entitled 
to purchase, yet if instead of openly purchasing he purchases 
in the name of a trustee or agent without disclosing the fact, 
no such purchase as that can stand for a single momeat.” 

And the same doctrine is repeated in the later case of 
McPherson v. Watt, 3 App. Cas., 254, where at p. 266 Lord 
O'Hagan lays down the conditions which must exist to validate 
a purchase by an attorney from his client, and adds :— 


"And although all,these conditions have been fulfilled, though 
there has been the fullest information, the most disinterested 
counsel and the fairest price, if the purchase be made covertly 
in the name of another without communication of the fact to 
the pleader the Jaw condemns and invalidates it utterly. There 
must be sberrisia fid@s between the attorney and the client, and . 
no conflict of duty and interest can be allowed to exist.” e 


These dicia are not directly applicable here because the 
buying of the decree was not a contract between the pleader and 
the persons witlf whom he was in confidentiality, but between . 
him and the Rani. But such advahtage as he secured he must 
give up. This is admitted by the gppellants so far that they 
admit he must surrender the decree fpr what he gave for it. 
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But having got the decree, what use did he make of it? He 
allowed his wife to get leave to bid and then to purchase. Now 
here again there was concealment, Had the Judge been told 
that the wife really held benami for the pleader, who had had no 
business to acquire the decree; their Lordships cannot doubt that 
the leave to bid would have been refused. That an advantage 
was got by the pleadey being allowed to bid under colour of his 
wife’s name and then to buy, their Lordships cannot doubt, for 
otherwise the point would not be contested. They therefore 
come to the conclusion that the second deception vitiates the 
sale also; that consequently the male appellant cannot be allowed 
to keep the purchase made in name of his wife andethat the 
judgment of the Appeal Court was right. The result is that 
this appeal must be dismissed with costs, and their Lordships 
will humbly advise His Majesty accordingly. - 
Appeal dismissed. 


Watkins & Hunter —Solicitors for the appellants. 
Francis & Harker.—Solicitors for the respondents. 





HIGH COURT. 


x BHIM SINGH (Defendant)  * 
l “versus - ° 
RAM SINGH ann anotuer (Plaintiffs). 


Joint family property—lather—Alienation by—Iin satisfaction of 
antecedent debts of his own'not incurred for immoral purposes 
—IVhen alienation justifiable, 


` A sold a portion of joint family pwoperty, in the year 1919. 
for a consideration which consisted of the satisfaction of two 
older debts incurred under two mortgages, in the years tQo4 
and 1g10 respectively. Doth these mortgages had been con- 
tracted by A and a suit had, been brought and a decree passed 
on the bond of 1904. Plaintiff, the son of A, challenged these 
transactions on the ground that the debts were incurred for 
immoral purposes. The Trial Court found the point against 
the plaintiff. The Lower Appellate Court and a learned Judge 
of the High Court, who heard tit cast in second appeal, 

æ having regard to the principles deduced by the High Court from 
the decision in the case of Sahu Ram Chandra v. Blup Singh, 
(P. c.), held, that the older mortgages of 1904 and 1gog could 
not in themselves constitute antecedent debts for the discharge 
of which the father could alienate a portion of the joint family 
estate. It was proved that these older mortgages had them- 
selves been executed for lawful necessity. ‘The plaintiff’s suit 
was decreed, K ° 
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leld, that'the mortgages of 1904 and 1909 constituted antece- 

dent debts being antecedent in fact as well asin time. They were 
wholly independent of the transaction of 1919 and in no sense 
parts of that transaction. It was, therefore, within the compe- 
tence of the father of the plaintiff to alienate a portion df the 
joint family property in satisfaction of these antecedent debts 
of his own. Raja Bahadur Raja Brij Narain Rai v, Afangla 
Prasad Rai, [1923] 21 A, L. J. R., 934,-followed. 

APPEAL under section ro of the Letters Patent, from a 
judgment of Mr. Justice Rarig, confirming a decree of S. 
N. Banerjr Liso., District Judge of Mainpuri, who reversed a 
decreeof Basu RAGHUNATH Prasap, Subordinate Judge. 


‘Shiva Prasad Sinha (for Iqbal Ahmad and Saila Nath 
Mukerji), for the appellant. 
Shambhu Nath Chaube, for the respondents. 


The judgment of the Court was delivered by 


Piccor't, J.—This was a suit by two Hindu sons to contest 
an alienation of joint family property made by way of sale, on 
the 14th of October, 1919, by their father, in favour of one 
Bhim Singh, who is now the appellant before us. It has been 
found that the consideratton for the sale consisted of the satis- 
faction of two older debts. One of these was incurred under a 
mortgage of December 5th, 1904, and one under a mortgage 
of the 19th of July, rg10. On the bond of 1904 suit had 
been brought* and a decree passefi. The satisfaction of this 
decree formed thè major part of the consideration for the sale 
in suit. The satisfaction of the mortgage of 1910 constituted 
the remainder of the consideration. Both these mortgages had 
been contracted by the father of thé plaintiffs. In the plaint 
the ‘transactions were challenged on the ground that these older 
debts, incurred in the years 1904 and 1910, were for immoral 
purposes, and therefore hot binding upon the sons. This point 
was found against the plaintiffs. Nevertheless the lower appel- 
late court, and the learned Judge of this Court who heard the 
case in’second appeal, having regard to the principles which 
have been deduced by thts Court from the decision of their Lord- 
ships of the Privy Council in the case of Sahu Ram Chandra v. 
Bhup Singh (1), held that the older mortgages of 1904 and 
1910 could not in themselves constitute antecedent debts for the 
discharge of which the? father could alienate a portion of the 
joint family estate. It was not proved to the satisfaction "of 
the lowgr appellate court that these older mortgages had them- 
selves "been executed for lawful necessity, and; consequently, the 


Ba 


suit brought by the sons was*decreed. Since the decision of | 


the learned Judge of this Court, their Lordships of the Privy 


Council have reviewed the entire eo inthe case of Raja 
Bahadur Raja Brij Narain Rai v. Mtngla Prasad Rai (#). We 
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have no doubt that on the principles laid down in that decision, 
the older mortgage of 1910 and the decree passed upon the mort- 
gage of 1994 constitute antecedent debts, being, as their Lord- 
ships have put it, antecedent in fact as well as in time. They 
were wholly independent of the transaction now impeached, 
namely, the sale of October 14, 1919, and were in no sense 
parts of that transaction. It was, therefore, within the compe- 
tence of the father of the plaintiffs to alienate a portion of the 
joint family property in satisfaction of these antecedent debts 
of his own, so long as those debts had not been incurred for an 
immoral purpose. This appeal must, therefore, succeed. We 
set aside the decree of the learned Judge of this Court,and also 
that of the lower appellate court. We restore the decree of the 
court of first instance dismissing the plaintiffs’ suit. The 


. defendant is entitled to iis costs throughout in respect of both 


CIVIL 


— 


1924 
January, 4. 


Mrars, C. J. 
Piccort, J. 


hearings in this Court. 
° Appeal allowed. 





ANANTOO KALWAR ann AÑotueR (Defendants) 


versus : 
RAM PRASAD TEWARI ann orgers (Plaintifs).* 


Hindu law—Joint family—Property sold by uncle and a nephew— 
Only adull members—Other members minar—Two mortgages 
previously contracted—One by ihe uncle and his brother and the 
other by the uncle only—Suit to set aside sale—How far sale 
‘binding on members of family, F 


‘A joint Hindu family "consisted of S, his two sons RR and 
L and his two nephews RD and RP. On 3oth June, r910, S 
and RD, the only adult members of the family, jointly executed 
a deed of sale by which they conveyed a portion of the joint 
family property for a consideration of which they took a part 
in cash and the balance went to pay off two mortgages previous- 
ly contracted. One of these mortgages had been contracted by 


` "S and his brother J and-thé other by*S alone though he pur- 


ported to act for himself and his two nephews RD and RP who 
were then minors, In 1919, RR, L and RP sued to have the 
sale of 1910 set aside. RD was impleaded as a defendant. 
The Lower Courts dismissed the suitgbut a learned Judge of the 
High Court, relying on the decision in the Privy Council case ° 
of Sahu Ram Chander, decreed the plaintiff’s claim for possess- 
ion over the entire property. 


Held, that the sons of $, were bound, to the extent of their 
interest in the joint family property, by S’s action in alienating 
the same in order to payoff antecedent debts incurred by him- 
self. RD had a perfect right to join in executing a deed in 
order to pay off an antécedent debt incurred by his father but 


*L. P, A, No. 102 of 1922, 
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he could not for this purpose alienate the interest of his own 
brother, 

Held, further, that the suit should have been decreed only to 
the extent of the jth share which RP would take in the joint 
property on a partition, Raja Bahadur Raja Brij Narain Rai 

_v. Mangal Prasad Rat, [1923] 21 A. L. J. R., 934, followed, 

APPEAL under section 10 of the Letters Patent, froma 
judgment of Mr. Justice GoKUL PrasabD, reversing- a decree 
of A. G. P. Putian Esg., District Judge of Benares, who con- 
firmed a decree of Mauivi MunwamMaD Owais Karney, Addi- 
tional Munsif. : 


RameNama Prasad, for the appellants. 
Kumuda Prasad and Gadadhar Prasad, for the respondents. 
The judgment of the Court was delivered by 


- Precort, J.—The essentml. facts to be considered may be 
stated thus. ‘Two brothers, Satdeo and Jagat, were members 
of a joint Hindu, family. We must take this fact as established 
by the findings which have been recorded, although there has 
been some argument to the contrary before us. Jagat died first, 
leaving two sons, Ram,Das and Ram Prasad, of whom: Ram 
Das was very considerably the older. Sahdeo has died since, 
leaving one son of the name of Ram Rup, who iš a major, and an- 
other son named Lalji who was still a minor on the date of the 
institution ofsthis suit. We may take it that after the death of 
Jagat there was imexistence a joint Hindu family consisting of 
Sahdeo, his two sons Ram Rup and Lalji, and his two nephews 
Ram Das and Ram Prasad. On the 30th of June, 1910, two 
members of this joint family were majors and the rest were 
minors. The two major membets of the family, Sahdeo and 
Ram Das, joined in executing a deed of sale by which they 
conveyed certain property to the defendants in this suit for a 
consideration of Rs. 699. Of this they took Rs. 39-12 in cash, 
and the balance went to pay off two mortgages previously con- 
tractedein the years 1g00 and 1905. ‘The former of these mort- 
gages had been jointlyscontracted by the brothers Sahdeo and 
Jagat. The other mortgage was contracted by Sahdeo alone, 
though he purported to act for himself and his two nephews, 
who were then minors. 


The present sifit w&s brought in the year 1919 by Ram 
Rup and Lalji, sons of Sahdeo and Ram Prasad, son of Jagat, 
to have this sale set aside. Ram Das refused to join in the 
suit and was impleaded as a defendant. ‘Two courts, after 
going into the facts at considerable length, dismissed the suit in 
its entirety. ° 


_ A. learned Judge of this Court came to the conclusion that, 
in view of the decision of tHeir Lordships of the Privy Coungil 
in Sahu Ram Chander’s case, the mortgages of 1900 and 1905 
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could, in no event, be relied upon as constituting antecedent 
debts, for the discharge of which Sahdeo and Ram Das, acting 
as the sole adult members of a joint Hindu family, could alien- 
ate property belonging jointly to themselves and to the minor 
members of the said family. He did not think it necessary to 


‘go further into the history of the transactions between mem- 


bers of this family and their creditors, and he seems to have 
overlooked the circumstance that he had before hima clear 
finding, whether right or wrong, that the sum of Rs. 39-12 
taken in cash as part of the consideration for the sale was taken 
for family necessity. He has set aside the decrees of both 
courts below and has decreed the claim of the plaintiffs for 
possession over the entire property specified at the foot of the 
plaint, including the share which Ram Das would have taken on 
a partition between himself and the other members of the joint 
family. s 

The case has been argued before us at some length but it 
must be remembered that since the decision of the learned Judge 
of this Court was passed, their Lordships of the Privy Council 
have reviewed this entire question in the case of Raja Bahadur 
Raja Brij Narain Rat v. Mangal Prasad Rai(‘). On the prin- 
ciples laid down in that ruling, itseems to us beyond question 


that the sons of Sahdeo are bound, to the extent of theirinterest. 


in the joint family property, by Sahdeo’s action in alienating 
the same in order to pay off antecedent debts incutred by him~- 
self. We think that Ram Das hada perfect*right to join in 
executing this deed in order to pay off an antecedent debt 
incurred by his own father Jagat, although we do not think 
that the decision of their Lordships of the Privy Council goes 
the length of holding that ‘Ram Das could for this purpose 
alienate the interest of his own brother in the joint family 
property. Their Lordships seem to*us to draw a very clear 
distinction between cases in which the alienation is made by the 
father and is being contested by his sons, and cases in which 
alienations made by the managing co-parcener of a joint un- 
divided estate are being contested by other co-parceners, not the 
sons of the person making the alienation. The conclusion we 
come to, therefore, is that this suit should have been decreed 
only to the extent of the 4th share which the plaintiff Ram 
Prasad could take in the joint family property on a partition. 
Setting aside the decree of the learned Judge of this Court, we 
give a decree in favour of the plaintiff Ram Prasad to the extent 
of a th share in the property specified at the foot of thesplaint. 
The parties will pay and receive costs throughoyt in proportion 
to failure and success. The, costs of both hearings in this Court 
will include fees. : 

° (1) [1923] 21 A. Ja J. R., 934, 
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KEDAR NATH (Plaintiff) ne 
: Versus 
SHANKER LAL and otHers (Defendants).* 
Registration Act (Act-IV of 1882), section 165—Registered kabuliat 
—Person occupying premises, execuled-by—Owner of premises, 
‘accepted by—IWhen cannot be considered a a al 
` holdings—Kabuliats and leases relating to. 
ew A registered kabuliat executed by the person occupying the 
prefhises and accepted by the person owning the. premises 
is not sufficient to bestow title‘upon the person occupying the 
premises and can in no way be considera a lease as defined 
' in section rog of Act ÍV of 1882. 
Nand Lal v. Hanwnan Das, [1904] I. L. R., 26 All. , 368, 
Kashi Gir v. Jagendro Nath “Ghose, [1904] LL, R, 27 “All, 
136, Sikandar v. Bahadur, [1905]-2 A. Li J. R., 208, Sheo 
Karan Singh v. Maharaja Parbhu Narain Singh, I. L. R., 31 
_AIL, 276, piar Narain Singh v. Sri Maharaja Parbhu Narain 
Singh, 15 A. L. J.R. 317, Syed, Ajam Sahib v. Anantha 
Narayana diyar, [1910]. I. L. R, 35 Mad., 95 and Raimom 
Dassi. v. Mathura Mohan Dey, [iota I. L. R., 39 Cal., 1016, 
` referred to and discussed. ` ` 
SECOND APPEAL from a decree of F. D. SIMPSON TN 
District Judge of, Saharanpur, confirming a decree of PANDIT 
RAMESH WAR Dayan SHARMA, Munsif. $ ; ‘ 


Nehal Chand, for the ‘appellant. 
Peary Lal Banerji, for*the respondents. 
` The. following judgments were délivered’— 


_ Stuart, J.—The learned District Judge decided the conten- 
tions ‘which we are now considering Enon. one point. He wrote 
in his, judgment :— 

. , “The main point - oe decision -is. one of law and may be 
stated inthis form—sIs a registered kabuliat executéd by the 
tenant and nee by the landlord sufficient to’ create a 
tenancy?” 


. He decided that point only. 


. ` The facts were*as f8llows:—The plaintiff, who is here the 
appellant, is the owner of a shop with a shed attached whic 
he leased. to a certain Kundan Lal. Kundan Lal executed a 
kabiliat în plaintiff-appellant’s favour, dated the 19th March, 
. 1913, agreeing éo occupy thesé premises on a monthly: rental 
until 1918, -It is not clear whether the plaintiff’ had executed 
a lease for this period of five years in favour of Kundan Lal. 
It is of no. onneani, whether he did or did not execute a 
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lease, for itis admitted that he took no exception to Kundan 
Lalas a tenant during those five years. His relations with 
Kundan Lal appear to have been amicable during that period. 
When that lease came to an end, it is an admitted fact that 
Kundan Lal executed a registered kabuliat, dated the 10th April, 
1918, by which he agreed to occupy the same premises as tenant 
for a further period of eleven years on an annual rental of 
Rs. 200. Kundan Lal continued to occupy the premises and 
the plaintiff made no objection, as far as we can gather, to his 
occupation. Kundan Lal died in 1918. After his death, the 
plaintiff instituted the suit out Of which the present appeaksrises 
against the sons of the deceased Kundan Lal, who h&d conti- 
nued to occupy the premises, for possession of the premises for 
an amount for use and occupation for the period between their 
father’s death and the date of the suit calculated at the rate at which 
their father had been paying regt, and for damages at the same 
rate up to the period that the plaintiff might obtain possession. 
The learned District Judge did not go into the other points raised 
between the parties. He did not even decide upon the evidence 
whether the plaintiff had or had not accepted- the kabuliat. 
He took the view that without considtring other evidence, the 
plaintiff must be considered to have accepted the kabuliat on 
the wording of the plaint and on the wording of a notice issued 
by the plaintiff’s pleader to Kundan Lal’s sons dated the 14th 
April, 1919. We do not consider that on the wording of the 
plaint and the wording of the notice a eonclifsioncan be drawn 
that the plaintiff accepted the Rabuliat of 10th April, 1918, 
The plaint affords no authority for a finding other than that 
the plaintiff had permitted Kundan al to hold over as a tenant 
from year to yeat after the first period of five years had come 
to an end. It does not follow from this that he would extend 
thé same towards Kundan Lal’s sons after the death of Kundan 
Lal. The wording of the notice, in no way, supports the sug- 
gestion that the plaintiff accepted or admitted the fabuliat, 
and so far there has been, no finding on the evidence as to 
whether, and, if so, how far the plaintiff misled the defendants 
by his action in permitting Kundan Lal to hold on after the 
period of five years had come to an end, or, in other words, as 
to the validity of the plea of estoppel, which has been raised by 
the defendants. ‘The point as to what the plaintiff actually dide 
do or omitted todo and the effect of his acts and omissions 
upon the merits of the case has not been decided by,a finding 
of fact and, as will be seen from the subsequent porfion of 
this decision, we propose to ‘leave this questfon, in addition to 
the other questions which sb far have not been decided, to the 
decision of the learned Digtrict Judge’ S successor. 


* Butitis unnecessary for us to remand the case for further 
findings and await their decision before we decjde the only 


. » 
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question now before us because we answer in the negative the 
question which the ‘learned Judge answered in the affirmative. 
We do not find that the plaintiff accepted the kabuliat and we 
express no opinion as to whether he did or did not, but assum- 
ing that he accepted the %abuliat, we cannot accept the learned 
Judge’s view as to the law. 


The question which we have to decide is one which has 
been before this and other High Courts on previous occasions 
and, in so far as this High Court is concerned, it has not so far 
been decided in ‘explicit terms by a Bench. The first occasion 
whetgit arose ina repotted decision was, when it came before 
a Bencl# of this Court in Nand Lal v. Hanumaw Das. (©) 
There the defendants, who were the occupiers of a house, 
alleged that they could not be ejected therefrom because they 
held under a lease. , What they alleged to be a lease was a 
registered kabuliat. It was found in that case that the plain- 
tiffs, the owners of the house, “had been fully aware of the 
execution of the kabuiiat and had given consent to its execution. 
Bram, J. referred toa decision in a-Leiters Patent Appeal (this 
is quoted asa note to the report) in which the view which he 
had previously taken thate registered kabuliat, even when accept- 
ed by the landholder, does not constitute a ledse was approved 
by Epor, C.J. and Burxrrt, J. He maintained his previous 
opinion and found that the kabuliat before him in the appeal 
which he wds then deciding coulé not operate as a lease. He 
found for the eje€tmené of the defendants. BANERJI, J. also 
found in favour of the ejectment but he did not express an 
opinion upon the point now before us. He is entered in the 
head-note as -having questioned the validity of the opinion of 
Brar, J. but the ‘head-note is not accurate on that point as 
will be seen “from the words of BANERJI, J. All that he said 
was this :— 

us “Having regard to the fact that it is a common practice in 
these provinces to treat a kabuliat as the instrument creating 
a ténancy, and that a ruling such as that contended for by the 
appellants may unsettle titles, Ido not desire to express any 
opinion upon the first question raised in this appeal.” 


-I fail to understandshow by using these words the learned 
Judge could be held to have expressed a doubt as to the correct- 


ness of the view of Buafr, J. This decision was passed in 1904. * 


A few months later, the same point arose before BLAIR, J. 
sitting singly in Kashi Gir v. Jogendro Nath Ghose (2). In 
that case he repeated the view that a lease could not be created 
by a-kabuliat, amd that until a lease or a patta was duly executed e 
and registered, in cases in which tlte law required a registered | 
instrument, no lease was created or could be proved. In 1905 
(1) [igog] 1. L. R., 26,AlL, 368. 
(2) [z904] I, L. R., 27 “All. , 136, 
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the point again came before a Bench of this Court when 
Buair, J. and Banerji, J. refused, in a case where certain 
persons claimed to collect market dues under an unregistered 
lease and a registered kabuliat, to recognise that claim. ‘The 
decision clearly was that the lease being unregistered, was in- 
effective and that the kabuliat, although registered, did not 
create a lease. But the point was not decided explicitly. This 
decision is reported in Sikandar v. Bahadur (1). The point 
was raised again in 1909 before a Full Bench consisting of 
Stan ey, C. J., and BANERJI and Aikman, JJ. Their decision 
is reported in Sheo Karan Singh v. Maharaja Parbhu Narain 
Singh (2). The point was not decided. ‘The question Was not 
raised in the form before us. The appeal related to a suit for 
arrears of rent on the basis of a registered Rabuliat. ‘The 
defendants, who were tenants of the Maharaja of Benares, were 
let in to occupation of a tenancy on a registered kabuliat. The 
Maharaja sued them for arreérs of rent and they set up that 
they could not be made tò pay rent because, as the Maharaja 
had not executed a lease, they were not liable to pay anything. 
This plea did not find favour with the Assistant Collector who 
heard the suit. He decreed the ee The plea which was 
advanced before the High Court was that a kabuliat was equi- 
valent to a counterpart and that there could not be a counterpart 
Without a lease. Thus there being no lease, the kabuliat was 
waste paper and the defendants were not liable to pay” rent at 
all. “nthe defendants-appellants endeavouredeto press into their 
favor the decisions which I have already quoted and asked the 
Court to take the view that as a lease could not be created by 
a kabuliat, a tenant who had agreed te pay rent by a registered 
instrument was under no liability to pay rent at all. The Full 
Bench decided this plea in the following words :— 
“The only ground of appeal @hich has been pressed in 
argument before us is the first, namely, that a kabuliat without 
a paita does not create a valid lease of immoveable property. 
As to this we express no opinion inasmuch as we fiad that, 
under the circumstances, the plaingiff is clearly entitled to 
tecover compensation for use and occupation.” 

They added that they expressed no opinion as to the correct- 
hess of the rulings which had already been cited. I fail to 
understand from the wording of this decision that the learned | 
ie es who composed the Bench dissented from the view taken 

y Bram, J. The matter was raised aguin before me as a 
whol Judge in 1916. My decision is reported in Bijat Narain 
Singh v. Sri Maharaja Parbhu. Narain Singh {°). The point 


- ¢ taken in the present appeal was not material to my decision in 


(1) [99s] 2 A. L. J. R, 208. 
-| (2) LL. R, 31 All, 276. 
, (3) 15A. L. J. Ro 317. 
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that appeal and I expressed no view upon the point which is 
now before us. The learned counsel for the respondents, in this 
appeal, has been unable to show us any decision of our own 
Court in which a view has been taken differing from or question- 
ing the law as laid down by BLAR, J. and by the Bench which 
decided Sikandar v. Bahadur (*), and it would appear to me 
that upon the principle of “stare decisis”, this Bench would 
not be competent to accept the view taken by the learned Dis- 
trict Judge of Saharanpur, and if they differed from the view 


taken in the past, should refer the point for the decision of a- 


Full Bench. It has been urged upon us by the learned counsel 
for the respondents that in view.of certain decisions in the High 
Courts of Madras and Calcutta, we should refuse to follow the 


-view taken by our own Court. He relies in particular upon a 


decision of the Full Bench of the High Court at Madras, passed 

in 1910, Syed Ajam Sahib v. Anantha Narayana Aiyar (ê), and 

a decision of a Bench of the*Calcutta High Court, Raimoni 

Dassi v. Mathura Mohan Dey (3). In deference to the views 

of the learned Judges who decided those appeals, I propose to 

say something more. I refer to the provisions of Act IV of 

1882 to show what a lease is in India and how a valid lease can 

be created by the Indian law. Section 105 of that Act states :-— 

: "* A lease of immoveable property is a transfer of a right to 

enjoy such property, made fora certain time, express or implied, 

orin perpetuity, in consideratiof of a price paid or promised, 

or of money,ea share of crops, service or any other thing of 

value, to be rendered periodically or on-.specified occasions to 

the transferor by the transferee, who accepts the transfer on 

such terms. ë 

The transferor is called the lessor, the transferee is called the 

lessee, the price is called the premium and the money, share, 
service or other thingsto be so rendered is called the rent.” 


Section 107 commences :— 

“A lease of immoveable property from year to year, or for 
aify term exceeding one year, or reserving a yearly rent, can be 
made only by a registered instrument.’’ 

Thus, in order to create a valid title to occupation of pre- 
mises, the property of another person, for a term exceeding one 
year by lease, a registered instrument is necessary. A lease is 
a transfer. A transfer must obviously be made by the trans- 
feror. It cannot be made by the transferee. So the owner*of 
the premises must make the transfer. The transfer can be only 
made by his volition, but that transfer does not become effective 
in case of a lease for aterm e&Xceeding one year until a regis- 


tered instrument comes into being. e The argument on the other ~ 
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side is apparently that the owner must make the. transfer, but 
the registered instrument creating the transfer, which is essen- 
tial to the validity of a title in such cases, can be made by the 
transferee. How is this possible ? Surely, if such is the case, 
the transfer itself is made by the transferee and is accepted 
by the transferor. I observe that both in Calcutta and Madras, 
stress has been laid upon the terms of section 2, clause 7 of the 
Registration Act, old Act Ill of 1877. Clause 7: of section 
2 states that a lease includes a counterpart, kabuliat, an 
undertaking to cultivate or occupy, and an agreement to lease. 
From this it is argued that the word “lease” includes AgDuliat 
and that a kabuliat isa lease. J understand the meaning of 
the words, however, to be that for purposes of registration a 


counterpart, Rabuliat, an undertaking to cultivate or occupy,” 


and an agreement to lease are putin the same category asa 
lease ; in other words, that an undertaking to cultivate or 
occupy from year to year ordinarily requires registration under 
the provisions of section 17. I donot understand these words 
to suggest that what is known asa lease under the law is the 
same thing as an undertaking to cultivate, and that the substan- 
tive law relating to leases can be applicd to undertakings to 
cultivate by substituting the words “undertaking to cultivate” 
for “lease” wherever the word “lease? occurs in legislative 
enactments other than the Registration Act. It is true that 
section 4, Act IV of 1882, Pays down that sectio 107 of that 
Act is tobe read as supplemental to the Irtdian Registration 
Act. I understand those.words to mean that the provisions 
in section 107 relating to registration were intended to supersede 
and to absorb the provisions,relating to registration of leases 
which were contained in the Registration Act that had. been 
passed five years earlier. For these reasons, taking the view 
of the law which I consider to be thè view that has always 
been accepted in this Court, and finding no reason to refer 
the point to a Full Bench, I should answer the District’ Judge’s 
question in the negative and decide thata registered Rabuliat 
executed by the person occupying the ‘premises and accepted 
by the pesson owning the premises is not sufficient'to bestow 
title upon the person occupying the premises and can in no 
way be considered a lease as defined in section 105 of Act IV 
of 1882. The result of this decision fvould’be that this appeal 
wuld succeed and the District Judge’s decision upon a prelimi- 
nary point of law having been reversed, the case would be 
sent back to his successor for restoration to its original ° rfumber 
and decision on the merits upon the other points. 


Mukerji, J.—I entirely ‘agree with what has fallen from my 
learned brother. I wish to add just a few words. In arriving 
a$ the conclusion at i ae I have arrived, namely, the same 
conclusion at which my learned brother has arrived, Į have not 
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overlooked the fact that in this country the custom largely pre- ° cvm 
vails of creating leases, rather attempting to create them by 1924 
means of a mere kabuliat or a document executed by the intend- 

ing lessee alone. What we have to do, however, is merely to Kamar N Nata 
interpret the law as it stands. -In interpreting the law as we have gg ees 
done, it is satisfactory to note we are not interfering with a LAT. 
large number of kabuliats and leases which relate to agricultural 
holdings. By -the express provisions of section 117 of the 
Transfer of Property Act the provisions in Chapter V of that 
Act do not apply to agricultural leases. 


Isaptly, I would observe that we have decided merely a 
point offlaw. If apart fromthe kabuiiat, the defendants can 
show any good reasons for being allowed to continue to occupy 
the premises in suit, they would still be entitled to show those 
reasons before the lower appellate court. I, therefore, concur 
in the order proposed. 


ORDER BY THE Court. —The appeal is allowed. As the 
court from whose decree the appeal has been preferred has 
disposed of the suit on a preliminary point and its decree has 
been reversed on appeal, a copy of these judgments shall be 
sent to the court with directions to re-admit the appeal under 
its original’ number and determine it on the merits, Costs 
here and hitherto will abide the result, 


Stuart, J. 


Appeal allowed, 
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PITAMBAR LAL (Opposite-Party) crm, 
e versus Sa m 
DODEE SINGH (Petitioner).* POE 
Restoration—Suit decided exparte—A pplication dismissed for de- January, 29. 
fault—Whether applic&tion lies—Or. 9, r, 9—Applicabthty of. WatsH, 
An application for restoration, which was dismissed for -de- Ryves, J. 
- fault, that application itself being one for the restoration of 
a’ suit which was decided exparte, might be treated as an 
original application to set dside the exrparte decree, Such an 
application must, however, be made within 30 days of the decree 
on the date when the decree became known, 
If the application was treated as an application to restore 
a previous appNcatioa, Order 9, ruleg Could not be construed 
so as to apply to such an application. Ramghulam v. Sheqleo 
Narain, 4 P. L. J., 287 and Bipin Bihari Shaha v. Abdul Barik, 
{1916] I. L. R., 44 Cal., 950, referred to. 


Civir, Reviyon from an order of F. Rustomjt Esg., Munsif 


of Fatehpur. é a 
Damodar Das, for the applicant, : 
The opposite party was pot represented. z 
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The judgment of the Court was delivered by : 

WatsH, -J.—This revision has been referred to a Bench of 
two Judges by Mr. Justices Muxeryt. The reasons for his 
referring it are contained in the revision order of the oth of 
January, 1924, and are as follows:— 

‘* The question raised in this revision is whether an applica- 
tion, which was dismissed for default, that application itself 
being one for the restoration of a suit which was decided er- 
parte, can lie. i 

“ On this point there seems to be no authority of this Court. 
The Calcutta High Court, in the case of Bipin Behari Shaha v. 

. Abdul Barik (1), and the Patna High Court, in the, €®e of 
Ramghulam v. Sheodeo Narain (2), have taken contrary views. 

“In view of thé importance of the question, I refer it to a 
larger Bench. The second question involved in this application 
is much easier to decide. But as the more important question 
is to be decided by a larger Bench, both the questions may be 
put up before that Bench.” ° 

We prefer the Calcutta view on this simple ground. Although 
the application is called an application to restore the application 
to set aside the exparte decree, which application had itself been 
dismissed for default, it really is an application to set aside the 
exparte decree, and it may betreated assuch. To quote the 
judgment in Bipin Bihari Shaha `v. Abdul Barik (*), “the 
application may be treated as an original application although 
no fresh parties are interested in the case. Theproceeding is 
initiated by an application which has to,be membered as a sepa- 
rate miscellaneous case.” If it is treated as an application to 
restore a previous application, we agree with the Patna view 
that Order 9, rule 9 cannot be constmied so as to apply to such 
an application. The practical objection raised to the view which 
we take, namely, that in this event a litigant may go on 
for ever and apply to restore in am uninterrupted stream 
of unsuccessful applications, is met by the fact, as Mr. 
Damodar Das points out, that such an application must be 
made within 30 days of the decree on the date when the* decree 
becomes .known, and that if it is -not se made, it is barred by 
statute. It may be that if this point had been taken, this appli- 
cation would have been so barred. But that is not the point on 
which it was referred to us. On the second question, it is 


, obvious from the arguments of the ptaintiff’s vakil, that the 


application, of which complaint is now made, was notified to the 
plaintiff. The defendant has been put on terms. It is a small 
matter of Rs. 55, and we are satisfied that no injustice has been 
done by the order which would require the cagé to be reheard. 


© The application is dismissed., ‘ 


Application dismissed, 
1) [1916] I. L. R., 44 Cal., 950% (2) 4P. L.J. 287. 
” (1) [t916] L L- R., 44 Cal, 950. 
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MECHRAJ AND OTHERS (Plaintiffs) 
TCrsus 


KRISHNA CHANDRA BHATTACHARJI 
AND oTHErS (Deféndants).* 


Transfer of Property Act, section 3, cl. (c)—“Permanent beneficial 
oa het ’— Definition of—Machinery sheltered ina buiding 


Vhether moveable or immoveable property—General Clauses 


Act of 1897 —-lpplicabiiity of--Will—Execulor’s tille derived 
frO®-SProbate—Several properties mortgaged to secure one debt 

- Rateable contribuiion to debt—How to deterniine—Transfer 
of Property Act, section b2— —A ppkcatiow ‘of —Sale—Validity of, 
question of, 


Every executor derives his title from the will and not from the 
probate, The probate is‘the only proper evidence of the exe- 
cutors appointment, but notwithstanding this the executor 
represents the estate of the testator from the time of his death, 
Once the probate is taken out by the executor, all intermediate 
acts he does in connection with the estate of the testator are 
validated. . 


If there was a building in existence inside which a ee 
machine was sheltered, it could not be said that the machinery 
was attached to the building for the permanent beneficial enjoy- 
ment of she building itself as «contemplated in cl. (c) of the 
definition in section 3 of the Transfer of Property Act. Nor 
could it be said that the machinery was permanently fastened 
to anything attached to the earth according to the definition 
of immoveable property contained in the General Clauses Act 
of 1897. ° 

Where several properties, whether of one or several owners, 
are mortgaged to segure one debt, such properties are, in the 
absence of'a contract to the contrary, liable to- contribute 


* rateably to the debt secured by tig mortgage after deducting 
h 


“December, 1913. Eventually two sons and a dayenter of °K, 


from the value of each property the amount of any other en- 
cumbrance to which it is subject at the date of the mortgage. 
(Transfer of Property Act, séction 82 and Bhagwan Singh v. 
Mashar Ali Khan, [1914] I. L. R., 36 All, 272, referred to.) 


One K mortgaged 3 items of property to mortgagee R, in the 
year tg10. A certain Bank, in execution of a simple money 
decree which it*had @btained against K, in 1910, got one of 
the items mortgaged sold, and it was purchased by one B, én 
1913. The ‘sale was held subject to the mortgage of 1910. 
Later on B redeemed the mortgage of 1910 by paying a certain 
sum to mortgagee R. K died in 1912 and made bequests in 
favour of his*widow and four children by virtue of a will dated 
10th August, 191r, One of K’s clfildren, KC, who was appoint- 
ed executor under the will, took out probate of the will on 13th 


g * F, A, No. „334 of r921 and 86 of 1923.7 
XXU,. 25 R, ° 


e & 


CIVIL, 


eee 


1923 
Dec., 18.. 


Linpsay, J 
SULAIMAN,J. 


CII 
1923 
MEGHRAJ 
v. 
KRISHNA 
CHANDKA 
Buatta- 
CHARJI, 


Lindsay, J 


194 HIGH COURT [A L. J. R 


sought to avoid-the sale which took place in execution of the 
Bank’s decree against K, on the ground that the execution 
proceedings had been taken behind their backs and that at the 
time the order for sale was made, they had not been parties to 
ethe record. The Subordinate Judge dismissed plaintiff’s suit 
being of opinion that in the execution proceedings the estate of 
K was fully represented by KC ‘the executor, In another suit 
brought to enlorce certain rights under the mortgage of rg10, 
K’s children, who were impleaded as defendants, raised the plea 
that B could take no title under the purchase which he made in 
execution of the Bank’s decree. ‘The Subordinate Judge was 
of opinion that inasmuch as one of the Icgal representatives of 
K was a party to the execution proceedings, namely Ma@@, the 
failure to cite as parties the other representatives of K® amount- 
ed at most only to an irregularity whereby the sale could not 
be treated as being void but, at the best, voidable only. 


Held, that in the execution proceedings anterior to the sale 
of the property, the estate of the deceased judgment-debtor K 
was fully represented and that the sale was a perfectly valid 
sale in favour of B. 


Malkarjun v. Narhari, [1900] I. L. R., 25 Bom., 337, referr 
ed to, 


FIRST APPEAL from a decree of P? K. Ray Esg., Subordi- 
nate Judge of Meerut. 


Nehal Chand and Kailas Nath Katju, for the appellants. 


Peary Lai Banerji and Saila Nath MEAG? the res- 
pondents. e 


The judgment of the Court was delivered by 


Linpsay, J.—These two cases are connected together. The 
earlier one F. "A. No. 334 ofe1g2i ought strictly speaking to be 


‘decided first, but in view of the facts we are about to set out, 


we consider it expedient to dispose first of F. A. No. 86 of 
1923. The record in that case has nof been printed. We were 
of opinion that it was unnecessary to have this done in view’ of 
the decision at which we are about to arrive. . 

Before we proceed to deal- with the questions which arise 
for determination hefore us, it is necessary to set out a number 
of facts which will have to be referred to hereafter. 

We are concerned in these two cases with certain items of 
property which belonged to a Bengali gentlefnan named Kailash , 
Chandar Bhattacharji. 

This gentleman, on the 16th August, 1910, in order, to raise 
a loan of Rs. 25,000 mortgaged three items of property toa 
mortgagee named Lala Ram Das. ° 

Those items of property ‘were as follows :— 

eI. Mauza Sherpur. 2. Mauza Lalpur. 3. The Christy Cotton 
Bailing Press, e i 
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The Bank of Upper India Limited, Meerut, which afterwards cvn 


went into liquidation, had obtained in the year 19r0oa simple 1923 

moriey decree against Kailash Chandra Bhattacharji and in 
execution of this decree the Bank got mauza Sherpur brought MxcHxay 
to sale and it was purchased on the 2oth January, 1913, by’ one Kista 


Banarsi Das. gioa 
That sale was held subject to the mortgage which had been alia i 


executed by Kailash Chandra in the month of August, 1910. _ 
$ z Lindsay, J. 


In the month of June, 1913, Banarsi Das, the auction-pur- 
chaser of Sherpur, redeemed the morigage of the 16th August, ’ 
1910y paying a sum of Rs. 2,885 to the mortgagee L. Ram 
Das. 


Kailash Chandar died on the 16th Sepienbe, 1912. He 
left a will- bearing date the roth August, 1911 and made be- 
quests in favour of his widow and his four children. ` 


One of these children was bB. Krishna Chandar Bhattacharji 
who was appointed executor under the will. 


Krishna Chandar Bhattacharji took out probate of the will 
on the 13th December, 1913. - 


These are practically all the facts we have got to deal with 
in deciding the present cases. ` 

To return io F. A. 86 of 1923. This appeal arose out of a 
` suit brought, by two sons and a, daughter of the deceased 
Kailash Chandar,in order to avoid the sale which took place 
in execution of the simple money decree obtained by the Bank 
of Upper India against their father Kailash Chandar. 


The ground upon which these plaintiffs sought to avoid that 
sale was that the execution proceedings had been taken behind 
their backs and at the time the order for sale was made, they 
had not been parties to the record. 


The substantial defence which was set up by the defendants 
in that case, who included the liquidators of the Bank of Upper 
India, was. that the sale was perfectly valid and could not be set 
aside. It was pleaded’ that execttion of the simple money 
decrec against Kailash “Chandar had begun in the latter's life- 
time and it was pointed out that after his death his son Krishna 
Chandar was made a party to the execution proceedings in place 
of his deceased father. . 

It was claimed that Krishna Chandar being the executor of 
his father’s estate completely represented that estate in the ` 

execution proceedings and that consequently there was no ground 
whatever upon* which these plaintiffs were entitled to have the . 
sale declared void. 

The Subordinate Judge, who dealt with this suit, Mr. Abdul 
Halim, atraisstd the plaintiffs’ suit. eHe was of opinion that 
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in no way could the execution sale at which Banarsi Das pur- 
chased the property be deemed to be void. He was of opinion 
that in the execution proceedings leading up to the sale, the 
estate of the deceased Kailash Chandar was fully represented by 
the eXecutor. 


The same question was in issue in ne other suit out of which 
F. A. No. 334 of rg2t has arisen. That suit with which we 
shall have to deal presently was a suit brought to enforce certain 
rights under the mortgage executed in the month of August, 
1910. 

The'sons and daughter of Kailash Chandar, ‘who wege the 
plaintiffs in the suit which we have just been n yio ig were 
impleaded as defendants in this mortgage suit and they raised 
the plea that Banarsi Das, whose interest is now vested in all 
the plaintiffs in the mortgage suit, could take no title under the 
purchase which he made in execution of the Bank’s decree. 


The Subordinate Judge, whô decided this particular case, 
Mr. P. K. Ray, repelled the contention that Krishna Chandar 
fully represented the estate in the execiition proceedings. Mr. 
Ray was of opinion that although Krishna Chandar was with- 
out doubt the executor of his father’s estate at the time these 
execution procéedings were going on, he had not taken out 
probate and for that reason Mr. Ray seems to have thought that 
he did not fully represent the estate, 


On the other hand, Mr.” Ray was of opigion ‘that notwith- 
standing this circumstance it could not be declared that the sale 
in execution of the decree was void. It was pointed out that 
at any rate one of the legal representatives of the deceased judg- 
ment-debtor was a party to those proceedings, namely, Krishna 
Chandar, and that the failure to cite as parlics to the proceed- 
ings the other representatives of Kailash Chandar amounted at 
most only to an irregularity whereby the sale in execution could 
not be treated as being void, but at the best, voidable only. 


In deciding this matter the learned Subordinate Judge relied 
upon the principles laid down in the Privy Council ruling in 
Afalkarjun v. Narhari (2). 


We are quite satisfied that both courts were right in holding 
that this execution sale could uot in any way be treated as a void 
sale. We prefer to follow the reasows given by Mr. Abdul 

i Haim i in his judgment and we have no hesitation in saying that 
in the execution proceedings anterior to the sale of the pro- 
perty, the estate of the deceased judgment-debtor wåsefully 
represented. It seems to us nothing to the pgint to say that 

e Krishna Chandar, who undoybtedly was his father’s executor, 
could not fully represent the estate at the time these exectition 
proceedings were going om becauge he had not at that time 

7 s (1) [1908] L L. R., 25 Bom., 337. 
. s 
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obtained probate of the will. - It is to be pointed out that every CIVIL 
executor derives his title from the will and not from the pro- 1923 
bate. The probate is indeed the only proper evidence of the 
executor’s appointment, but notwithstanding this it is clear that Mecuray 
the executor represents the estate of the testator from the time Karsuwa 
of his death. There is clear provision to this effect in section CHANDRA 
179 of the Indian Succession Act which declares that the exe- eee 
cutor: is the legal representative of the deceased for all purposes, I 
and all the property of the deceased person vests in him as such. Lindsay, J. 


It is an admitted fact that probate of the will was subsequent- 
ly takeq out and that being s šo, we, who are dealing with the 
case, now, must take it that Krishna Chandar has conclusively 
been proved to be the executor of his father’s estate, and that 
the estate of his father vested in him from the date of his 
father’s death. The probate which was subsequently taken out 
establishes the will from the date of the testator’s death and 
is conclusive proof of the appointment of the executor; and 
further it is provided by law, that once probate is taken out by 
the executor, all intermediate acts which he has done in connec- 
tion with the estate of the testator are validated. 


It seems to us, therefoté, to be impossible te say that: the 
estate of the deceased judgment-debtor was not fully represented 
in these execution proceedings. 


We may say here that we are net able to fol'ow the view 
taken by a Bench, of the Calcutta High Court in Doya Narain 
Tiwari v. The Secretary’ of State for India in Council. (1) 


At the same time we recognise that the judgment of-the 
other Subordinate Judge, Mr. Ray, also proceeds upon. a correct 
principle, and that, even had our opinion regarding the nature 
of the executor’s position been other than it is, we should have 
agreed with Mr. Ray’s devision that the case ought to be dealt 
with upon the principles laid down in the Privy Council ruling 
to which we have referred. We take it, therefore, as being 
clear orf all hands that the suit brought by the sons and daughter 
of Kailas Chandar for the purpost of having this sale set aside 
was bound to fail, and we hold definitely that the sale 
sie not void but was a perfectly valid sale in favour of Banarsi 


PAs held by the*learned Subordinate Judge Mr. Ray, even , 
if we were disposed to hold that the will was voidable, the 
suit brought by the sons and daughter was barred by limita- 
tion. *The period of limitation to set aside a sale of this 
nature is one year and that period expired long ago. 

This finding, therefore, disposes of F. A. 86 of 1923 which 
we must dismiss with costs to the respondent including in this 
Court fees on the higher scale, if any. R 
(1) 14C. W.N, 256, i et 
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We have now to come to the other case, namely, I’. A. 
334 of 1921. 

We have already mentioned the fact that the plaintiffs in 
thise case are said to represent the interest of Banarsi Das 
who purchased one of the items of the mortgaged property 
in the year 1913. 

We have also mentioned the fact that on the 3rd June, 
1913, Banarsi Das redeemed the mortgage which had been 
executed by Kailash Chandar on the 16th August, 1910. 


The object of the present suit is to obtain the balance of this 
mortgage money against the persons who have beconssubse- 
quent transferees of the properties mortgaged other than the 
item of Sherpur which has come into the hands of the 
plaintiffs. 


The village of Lalpur, which was one of the items of 
property mortgaged, was sold fo one Kishori Lal who is now 
represented by the defendants Nos. 6, 7,8 and ọ in this suit: 


The other item of the mortgaged property, namely, the 
Christy Cotton Baling Press was sold to the defendant no. 5. 


The plaintiffs are claiming as representatives of the original 
mortgagee to recover out of the items mortgaged the sums 
which they are liable to contribute under the mortgage. 


One of the pleas whicl was raised on behalf of the 5th 
defendant, the present owner of thatitgm of property known 
as the Christy Cotton Baling Press, was that the suit was 
time-barred. The validity of that plea depended upon the 
question whether this Baling Press wae to be treated as moveable 
or immoveable property. 


In the mortgage deed which was executed by the deceased 
Kailash Chandar he described this particular item of property 
in the following words :— 


“Ek manzil karkhana wa imarat mausuma Christy. Cotton 


Baling Press Meerut mai jami saman mutaliqa uske”. 


So far as we understand the case, the 5th defendant who 
has been impleaded, purchased the Baling Press 1. e., the 
machinery which goes to make up the Press, and has removed 
it to some place in the Punjab. ° ° 


œ The learned Judge of the court below was of opinion that 
the machinery of this Baling Press had undoubtedly been 
mortgaged under the document in suit. But he was of° dpinion 
that the machinery was moveable property and that consequently- 
the second schedule of Article 120 of the Limitation Act 
would apply. 


„° it is now argued before us that the decision of the court 
below on this point was wrong and that the item of property 
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described in the mortgage-deed in the language to which we CIVIL 
have just referred Ought to he treated as immoveable property Taaa 
‘and not moveable property. After a full consideration of the 2 
arguments, we are unable to entertain this contention. MECBRAJ 


. 5 A z v. 

We would say, in the first place, that there is . practically KrrsHna 
no evidence on the record which gives us any accurate idea Se 
as to how this Baling Press was set up at Meerut. 


CRARJI. 
There is no doubt a reference in the mortgage-deed toa 
building or “imarat” but if we look to the evidence in the case, 
all we can find is this. One of the plaintiffs’ witnesses, Wasiyat 
Ali, says: “I saw the Christy Cotton Press for the first time at 
the endSf 1913. The machinery was kept in the enclosure 
of Ganga General Mills’. 


Lindsay, J. 


The only other witness who speaks about this property is 
one Mr. Damodar Das, Vakil. This gentleman is the Director 
of the Ganga General Mills. Ħe has deposed that the Mills 
held on lease the land on which their buildings were erected 
and it was stated by Mr. Damodar Das that his company gave 
B. Kailash Chandar Bhattacharjia plot of land to keep his 
Cotton Baling Press on. ¿Witness did not know the terms on 
which the ground had been given to Bhattacharji. He says 
he was treated as a sul-tenant. In cross-examination the 
witness said that K. C. Bhattacharji had erected ‘some building 
but that this building had not been completed. 


Weare left, thtrefore, in doubt as to how this Press, which 
was set upin Meerut, was located, and on such evidence as 
we have, do not see how we could possibly come to the 
conclusion that this Baling Press was immoveahle property. 


We have been referred to the definition of the expression 
“immoveable property” contained in the General Clauses Act 
of 1897. This definition has to be read along with the 
interpretation section.of the Transfer of Property Act (section 
3), andsin particular, we have to pay attention to the words 
in this latter section “attached to earth”. 


We have mentioned already that there was no clear evidence 
before us that any building intended to shelter the machinery of 
this Baling Press was ever completed. But even if we assume 

ethat there was such a Building, it would be difficult for us, jn 
view of this definition, to hold that the machinery which has 
now beep removed to the Punjab and which has been sought to 
be sold in order,to satisfy the claim of these plaintiffs, was, in 
any sense, immoreable property. ° 


We cannot decide this question on the English law 
relating to fixtures. We haye to pay &ttention to the definitions 
in the Indian Statutes, i è fe ` 
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If there was a building in existence inside which this 
machinery was sheltered, it cannot be said that this machinery 
was attached to the building for the permanent beneficial enjoy- 
ment of the building itself as is contemplated in clause (c) of 
the definition in section 3 of the Transfer of Property Act. , 

It would be difficult, in a case of this kind, to speak of 
machinery being attached to a building embedded in the earth 
for the beneficial enjoyment of the building. On the other hand, 
it would seem more natural to suppose that the building is really 
put up for the purpose of sheltering the machinery and pro- 
tecting it from the weather. 

Nor again with reference to the definition of imfooweable 
property contained in the General Clauses Act it is possible to 
say that this machinery was permanently fastened to anything 
attached to the earth. 

Having regard to this defmition and to the state of the 
evidence in the case, we have no hesitation in saying that the 
learned Subordinate Judge was quite correct. 

It follows, therefore, that we cannot interfere with that 
portion of the decree which declares that the claim in so far as 
it related to this machinery was beyond time being barred by 
the six years’ rule of limitation. 

We come then to the other part of the case. We have it 
that some of the defendants“arc the transferees of*another item 
of the mortgaged property named Lalpus. ° 

The Subordinate Judge was of opinion that these plaintiffs 
could only sell up Lalpur to the extent to which that item was 
liable under the terms of the mortgage. In other words, the 


Subordinate Judge in accordance with the provisions of section. 


82 of the Transfer of Propérty Act distributed the liability of 
the three items of property as they stood at the time of the 


mortgage. He was of opinion that the value of Sherpur which 


the plaintiffs purchased was represented by the figure Rg,-6,000. 
Lalpur he found was of the value of Rs. 5,000 while the 
Christy Cotton Baling Press was of the value of Rs. 25,000. 
Acting on this principle he has given plaintiffs a decree for 
a' certain sum as’ principal and a further amount as interest and 


, directed that this amount be realised by the sale of the portion 


Ofe the village of Laipur sufficiently to satisfy the decretal 
amount. 

In appeal before us, however, the argument has btem that 
the plaintiffs are entitled to throw the whole,6f the mortgage 
debt upon mauza Lalpur minus the share to which Sherpur is 
liable. ` 

*The suit in substance is*a suit fpr contribution and the sec- 
tign which regulates the tights of the parties is section 82 of the 
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Transfer of Property Act which lays down that where several 
properties whether of one or several owners, are mortgaged to 
secure one debt, such properties are, in the absence of a contract 
to the contrary, liable to contribute rateably to the debt secured 
by the mortgage after deducting from the value of each pro- 
perty the amount of any other encumbrance to which it is 
subject at the date of the mortgage. 


There is in this case no question of a contract to the contrary 
and consequently applying the principle laid down in section 82, it 
is evident that the three items of property which were mortgaged 
pene ad Sea of 1910 were liable each to satisfy a rateable 
proportitm of the mortgage deht, the ratio being in proportion to 
their respective values. We have already indicated the values of 
these properties as they stood at the time of the mortgage. 
Sherpur was of the value of Ks. 6,000. Lalpur was of the value 
of Rs. 5,000, and the Christy Cotton Baling Press was of the 
value of Rs. 25,000. 


It is, therefore, on the basis of the ratio so indicated that 
the claim of the plaintiffs must be decided. A case in which 
this principle was laid down is reported in Bhagwan Singh v. 
Mazhar Ali Khan (1). ° 


The learned Subordinate Judge has held that the plaintiffs 
are entitled to recover from the present owners of Lalpur a 
share of the mortgage debt calculated in accordance with the 
respective liabilities of the three items of property as defined in 
section 82o0f the Tran$fer of Property Act. In our opinion 
this decision of the learned Subordinate Judge is perfectly cor- 
rect and ought not to be disturbed. The only other ground 
which is mentioned in the grounds bf appeal is one with regard 
to future interest. We imagine this plea has been taken under 
some misapprehension. Jt seemsto us that the decree of the 
court below provides for subsequent interest and subsequent 
costs in the manner which is usual in the case of decrees for 
sale under Order 34 rule 4 of the Code of Civil Procedure. The 
ccoss-objection which has been filed in this case relates to the 
point which we have already decided in connection with F. A, 
No, 86 of 1923. 

For the reasons already given, the cross-objection fails and 

„is dismissed with costs. e 


This appeal fails too and is dismissed with costs. 
zs Appeal dismissed, 
(1) [1914] I L.R., 36 All, 272. 
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ABDUL SHAKUR (Decree-Holder) -© + 7 
f versus meres es . 
MUHAMMAD MATIN (Judgment:Debior).*' 


Decree—Mortgage—Two decree-holders and a common judgment - 
debtor—Sale of property included in both decrees—Decree on 
earlier mortgage satisfied first—Fxecution of second decree— 
Whether sale free from incumbrance created in favour of prior 
smortgagée. i- ` es 


Two decrees, Nos. 15 and gs, were passed in favg@fof PN . 
and AS (mortgagees) respéctively, against a common judg- 
ment-debtor MM, Decree No. 95 ordered the sale of property 
included in decree No, rg which was passed on an earlier 
mortgage. AS ‘having satisfied the decree No. 15, asked the 
Subordinate Judge that the amount of the prior decree be 
added to the amount due under his own -decree No. 95. ‘The 
Judge found that this could not be done but suggested that AS’ 
might proceed under Order 34, rules r2 and 13 of the, Civil 
Procedure Code, ‘Thereafter decree No. 95 was sent to, the 
Collector for execution. When exgcution was proceeding, 4S 
applied to the Subordinate Judge asking that the Collector 
might be informed that the sum which had been paid by him to 
PN for the satisfaction of decree No. 15 should also be realiz- 
ed, and the property sold, not subject to the mortgage created 
in favour of PN, but free from incumbrance. The Judge 
ordered that his application be fomvardéd to the Collector for 
his information. The property was sold and purchased by AS. 
His application to the Collector being unsuccessful, AS again 
applied to the Subordjnate Judge who gave credit for thie 
money realized by the Collector towards the satisfaction of 
the prior decree and applied the balance towards part payment 
of AS’s own decree. Objections ware raised as to his execution. 

Held, that the -property sold was free from the incumbrance 
created in favour of PN and the money ‘realized must be 
credited first towards the satisfaction of PN’s decrge and the 
balance should go towards the part payment of the decree No. 
95. Tapesri Lal v. Deoki Nanddt Rai, [1893] I. L. R., 16 
Ail., ır and Bhurchand Hansraj v. Vira Champa, [1912] I-L, 
R., 37 Bom., 32, referred to. The Collector’s only jurisdiction 
is to find out the best method for raising money to satisfy the 
Civil Court decree, and any orde® passed by him deciding how 
much moncy was due to the decree-holder and how much of the 
decree had been satisfied was without jurisdiction: i 


~ 


‘EXECUTION SECOND APPEAL from a decree of R.“L? YORKE 
Esg., District Judge of Allahabad, confirming,a decree of Banu 
Tirtox1 Natu, Subordinate Judge. 


Narain Prasad Asthana, for the appellant. 


Zafar Mehdi, for the respondent. 


* Ex, S. A. No. 873 of 1923, ° 
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‘The judgment of the Court was delivered by 

Mvxerji, J.—The facts which have given rise to this appeal 
are these. There were two decrees, one No. 15 of 1912, in 
favour of one Parsidh Narain and against the judgment-debt- 
or Muhammad Matin. There was another decree, No. 95 of 
1912, in favour of Abdul Shakur against the same judgment- 
debtor Muhammad Matin, The decree No. 95 of 1912 ordered 
the sale of some property which was included in the decree No. 
15 of 1912. In fact the decree No. 15 of 1912 was passed on 
an earlier mortgage. The two decrees were put into execution 
and the property involved being ancestral, they were sent to 
the Coll&tor for execution. The subsequent mortgagee Abdul 
Shakur satisfied the earlier decree No. 15 of 1912 on 18th of 
September, 1914. He then’asked the Subordinate Judge that 
the amount of the prior decree should be added to the amount 
due under his own decree, namely, decree No. 15 of 1912. The 
learned Subordinate Judge by eee dated ard July, 1915, found 
that this could not be done but he suggested that Abdul Shakur 
might proceed under the provisions of the Code of Civil Pro- 
cedure, Schedule I, Order 34 rules 12 and 13. Thereafter the 
decree No. 95 of 1912 was again sent to the Collector for 
execution by order dated 22nd June, 1916, When execution 
was proceeding before the Collector, Abdul Shakur made an 
application to the Subordinate Judge, on 30th January, 1917, 
asking that the Collector might be*informed that the sum of 
Rs, 2,075 which Imd bgen paid by him to Parsidh Narain for 
the satisfaction of decree No. 15 of 1912 should also be realised 
and the property sold, not subject to the mortgage created in 
favour of Parsidh Naraingbut free from incumbrance. ‘This 
application he was competent to make under the provisions of 
law already quoted, namely, Order 34, rules 12 and 13 of the 
Code of. Civil Procedurt. The learned Subordinate Judge 
acceded to this request and ordered that the application of Abdul 
Shakur might be sent to the Collector for his information, 
The property was sold on zoth August, 1918 and was purchased 
by Abdul Shakur. He egave a récetpt, a copy of which is on 
the record. He thought that the point should be made clear 
that the property had been sold free from incumbrance and 
that the amount of money for which he had purchased was to 
be credited first towards tke decretal amount due under’ the 
decree No. 15 of 1912 and the balance should go to satisfy hf 
own ‘decree. His application to the Collector and his appeal ‘to 
the Commissioner were unsuccessful. Subsequenily he made 
an application before the Subordinate Judge for recovery of 
what was due to him under his decree. He gave credit for the 
money realised by the Collector towards ihe satisfaction of 
the prior decree and the balance ‘the applied towards part 
payment of his own decree. Objectidns were raised as to 
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his execution with the result that this second appeal comes be- 
fore us. 


The leartied District Judge held that the orders of the 
Collector and the Commissioner stood in the way of the decree- 
holder getting his money. He found that the Collector and the 
Commissioner were the executing courts and that, they having 
decided that the only decree that was executed was the decree 
No. 95 of 1912, nothing further could be done in the matter. 


The contention that has been raised by the learned counsel 
for the decree-holder before us is this. The Collector was to 
find out the best method of raising money in order tg,satisfy 
the decree passed by the Civil Court. He had absoffle juris- 
diction to choose the best method allowed to him by the law but 
beyond that it was not within his province to decide how much 
money was duc to the decree-holder and how much of the 
decree had been satisfied. In gupport of this proposition of law 
the learned counsel has quoted two cases, namely, Yapesri Lal 
v. Deokinandan Rai ('), and Bhurchand Hansraj v. Vira 
Champa (#). Both these cases support his contention. Any 
comment of the decree-holder could not give the Collector any 
jurisdiction which he did not posses8 under the law. One im- 
portant fact which must not be lost sight of is this. No rights 
of any third party are involved. It was the decree-holder who 
was prepared to forego his rights as a prior mortgagee which 
he acquired by payment of the decree passed in favour of 
Parsidh Narain. He unequivocally declared that he was not 
going to rely on any prior mortgage. The judgment-debtor 
was there and orders were passed in the case and it must be 
taken that he was all alonge aware Of the same. No attempt 
has been made to show that the procedure of the learned 
Subordinate Judge has in any way, prejudiced him. In the 
circumstances it appears to us to be clear ihat the three 
properties which were sold on zoth August, 1918, were sold 
‘free from the incumbrance created in favour of Parsidh Narain 
and the money that was realised must be credited first towards 
the satisfaction of Parsidh Narain’$ decree and the balance 
should go towards the part payment of the decree No. 95 of 
1912. 

It remains to notice the receiptewhich was given by Abdul 
@hakur on his purchase. As the learned District Judge hag 
remarked, that receipt does not say that Abdul Shakur bought 
the property in full satisfaction of his decree No. 9§ af 1912. 
The properties were sold, as the receipt indicates, in éxecution 
of decree No. 95 of 1912 and in execution of no other decree. 
The property that was sold could be sold free from incumbrance 
: (1) [z898] I L. R., 16 All. r. 

p 3 (2) [t912] I. L. R., 37 Bom., 32, 
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with the consent of Abdul Shakur. The receipt does not say that avu 


Abdul Shakur purchased the property subject to the mortgage 1924 


in his own favour. — 
The result is that we allow the appeal, set aside the decree: Spa 


of the court below and remand the execution case through the 
lower appellate court to the first court for disposal according to 
law. Costs of this appeal and the appeal in the court below pin 
must be paid by the jude mene dene respondent. Mukerji, J. 
i Appeal.allowed. 


v. 
MUHAMMAD 
Matix. 


` 
AISHA BIBI (Plaintiff) evn, 


versus ; 1924 
MAFIPUZ-UN-NISSA BIBI, AnD otuzrs (Defendants).* Januara 9: 


Morigage—Mohammedan ludy’s property—Morigaged by husband == 
as her general attorney—Registration of document—Document LINDSAY, J. 
SULAIMAN, J. 
read out to lady but not explained—Efeci of—E-xeculion of 
document—DBurden of A ea ame discharged—Suti for sale 
. by mortgagee—Husbanass title to one-fourth share of property 
after wifes death—When debi under mortgage be enforced 
against husband—Morigagee’s option—Transfer of Property 
Act, seciton 43, 

Certai property belonging to A (defendant No. 1) was 
mortgaged under a simple mortgage for a certain sum of money, 
‘by A's husband, M, (defendant No. 2) as A’s general attorney, 
in favour of plaintiff. Plaintiff eventually filed a suit for sale of 
the mortgaged property. The two defendants set up separate 
defences, A stated that her husband had no authority to exe- 
cute the mortgage-deed and that the power of attorney which 
was held by him was not binding upon her as it had not been 
explained to her. M did not deny the execution of the mort- 
gage but put forward other pleas. The Court below issued 
notices to the defendants to produce the original power of 
atforney but it was not produced. The Sub-Registrar was there- 
upon called and he lwought a register containing copies of the 
original power of attorney and the Sub-Registrar's endorsements 
made upon it at the time of registration. The endorsements 
.were to the effect that the Sub-Registrar was satisfied that 
Al had executed.the pgwer of attorney of her own free will and 
accord, that she had affixed her signature to the document and 
had been identified in his presence and that she had admitted me 
qoqument “ina loud voice from behind the door at her dwell- | 
ing house)’ ‘ after: hearing all the contents” of the said 
document. * Plaintiff’ s claims was, however, dismissed by the’ 

“lower court who was of opinion that the plaintiff had failed to œ “a 
prove that the power of attorney had been duly explained to 
A. -Since plaintiff's appeal to the High Court had been es 
y _* F. A. No. 201 of ar. pe s 3 
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CIVIL. al died and Av became entitled, under ‘the Muhammedan Law, - 


aes . _as one of his wife’s heirs to- a one-fourth share of the mortgaged 
a property. M 
AISHA BiBi , Held, that the Husband never denied the Sseeution of the 
ered © *deed and, in the circumstances, execution was duly proved and 
Un-Nissa ` ` the plaintiff discharged all the onus which lay úpon her in 
Bra. -this oe (Section, 70 of the Todan Evidence Act Tekem, 

: ` ed to 


Held, further, that while the language used by the Registering 
Officer indicated that the document had been read out to Zl, 
there was nothing expressly indicating that he explained to the 
lady what the results of her actions would be. The pater 
had, therefore, not discharged the duty of explanafion and 
understanding which the law cast upon her and, as regards this 
part. of the case, the finding of the court below was right. 


Held, also, that it was at the option of the plaintiff, under” 
_section 43 of the Transfer of Property Act to seek a remedy 
against the property which hdd come into the possession of the, 
husband by inheritance from his wife, Inasmuch as the money 
which was borrowed under the mortgage was delivered into Ad’s 
hands and he admitted that he took the money to meet his own 
expenses and, further, inasmuch as JZ stated that the debt was 
` still subsisting and the acknowledgnfent had been made within 
-6 years of the date of the mortgage and also within 6. years 
of the date of the suit, M was clearly bound and a decree could 
be passed as against him by which the debt incutred under the 
document in suit could be enforced against a ont-fourth share 
of the mortgaged property now belonging to®W. Sudisht Lal v. 
Alusammat Sheobarat Koer, [1881] I. Ee Ra 7 Cak, 245, 
Shambatt Koeri v. Jago Bibi, [1902] I. L. R., 29 Cal., 749 and 
Sajjad: Husain v, 1Vasir Ali Khag, [1912] L L. Ba 34 All., 
455, referred to. y f f 


First APPEAL from a decree of Mr. P. K. Ray, Subordinate 


Judge of Meerut, o 
Iqbal Ahmad, for the appellant. 
B. E. O’Conor, for the respondents. ae : 
The judgment of the Coyrt-was deliyered by , 
Lindsay, J. Linpsay, J.—This appeal has arisen out ofa suit for sale 


on a mortgage. 


The mortgage was executed on the rith of January, 1909, 
in favour of Sheikh Shahab-ud-din, thé husband of the plain- . 
tiff, since deceased.. 


The mortgage was ented by one- Muhammad Range Ali 

Khan, the second defendant in the case. He purported to execute 

e this deed as the gederal attorney ‘of his wife Mus&mmat Mahfuz- 
un-nissa who was impleaded hs the first defendant. ` 


«The sum borrowed unde the mortgage was Rs. 3,000. There 
was a-personal covenant éo pay and a further covenant that in 


e. , e 
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the event of failure to pay, the mortgaged property might be 
brought to sale. The property, it may be remarked, .was the 
property of Musammat Mahfuz-un-nissa, 


The two defendants Mahfuz-un-nissa and Mahasnmad Aizaz 
Ali Khan set up separate defences. ‘Ihe lady took the line of 
defence that she was no party to the mortgage-deed. She did 
not deny that her husband had executed the mortgage in ques- 
tion, although we find a statement to this effect in the judgment 
of the learned Subordinate Judge, a statement which, on our 
reading of the pleadings, appears to be erroneous. 


Thelady really sought to protect herself against the claim 


of the plaintiff by saying that her husband, defendant No. 2,. 


had.no authority to execute the mortgage-deed which was being 
sued upon. She stated that the power of attorney which was 
held by her husband had not been explained to her and was, 
therefore, not binding upon her. 


The husband, deferidant No. 2, did not deny the execution 
of the mortgage. He put forward a variety of pleas in order to 
show that the suit was not maintainable. 


The learned Judge af the court below dismissed the claim. 
He was of opinion, in the first place, that the plaintiff had failed 
to give due proof of the execution of the mortgage-deed in suit. 


In the next place, he held that the plaintiff had failed to 
prove that the ppwer of attorney under colour of which the 
mortgage-deed had beeéh executed was a document binding on 
the lady. The Subordinate Judge states that there was no 
satisfactory proof for the purpose/of showing that the document 
had been duly explained to the* lady and that she wasin a 
position to fully appreciate the legal consequences of her act 
when she executed the dgcument. 


- The plaintiff in the court below also claimed to be entitled 
to a personal decree on the strength of a certain acknowledgment 
contained in the letter which was written by the second defend- 
ant on the 6th of Apri, 1914. The learned Subordinate Judge, 
however, was of opinion that this acknowledgment could not 
affect either of the defendants and consequently he refused to 
order any personal decree. 


The plaintiff now c8mes up in appeal and a variety of 
grounds are put forward upon which the judgment of fhe 
court below is challenged. Before we proceed to discuss the 
questton which arises for determination here, it is important to 
notice that sifige the appeal has been filed, the first defendant 
Mussammat Mahfuz-un-nissa has died, her heirs have now been 
made parties to the record and- one of these heirs is her own 
husband, the second defendant, Mfhammad Aizaz Ali Klfan, 
who, under the Muhammedan law, Has become entitled as ohe 
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of his wife’s heirs to a one-fourth share of the mortgaged 
property. That fact will have to be borne in mind later on 
when we come to announce our decision regarding the liability 


of Aizaz Ali Khan. 


We begin with the finding of the court below that execution 
of the document was not duly proved. Here we have to 
record our disagreement with the view taken by the learned 
Judge of the court below. It was never contended that Musam- 
mat-Mahfuz-un-nissa herself had executed this deed of mort- 
gage, The case for the plaintiff was that the deed was executed 
by her husband who was her duly constituted attorney.. The 
husband never denied the execution of the deed ant in the 
circumstances, it seems to us that execution was duly proved 
and the plaintiff discharged all the onus which lay upon her in 
this respect. We refer in this connection to section 70 of the 
Indian Evidence Act. We passon, therefore, io what is really 
the important question fin the case, namely, whether the mort- 
gage sued upon could be deemed to be binding upon the first 
defendant, Mahfuz-un-nissa. ; 


It can only be so if we are satisfied that at the time the 
document was executed, her husband had full authority to act 
on her behalf. This takes us. back to the power of attorney 
from which that authority is said to be derived and that docu- 
ment is a document dated the 12th November, 1898. 


It isa fact that the original power of *attorney was not 
produced in the court below. Obviously it was in the possession 
either of Mahfuz-un-nissa or of her husband. Notices were 
issued to them to produce it but it wa% not produced. 


In order, therefore, to prove that such a document had been 
executed, it became necessary to call the Sub-Registrar in whose 
office the power of attorney had been registered. It was not 
possible for the plaintiff to produce a certified copy of the power 
of attorney for, according to the evidence of the Sub-Registrar 
and according to the rules ọn the subject, no stranger is entitled 
to obtain from the registration department certified copy ofa 
document of this nature. 


_ The Sub-Registrar of Moradabad was called and brought 
with him the registration volume in which this power of attorney 
had been copied. i 


It may be noted that the Sub-Registrar who gave,evidence 
was not the same Sub-Registrar who had registered the deed in 
the year 1898. i ° 


There can be no doubt from the entry in the register which 
was produced before thg learned Subordinate Judge that a 
power of attorney was executed ort the 12th of November, 1898, 
by Musammat Mahfuz-un-nissa in favoyr of her hugband, 
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The contents of this power: of attorney were read out in 
court by the Sub-Registrar who quoted from the entries in this 
register, It appears that amongst other things the power of 
attorney gave the husband authority to borrow money for 
household and court expenses, to pledge. or hypothecaté his 
wife's property in any way or to mortgage, sell the whole or 
any part of his wife’s property, or to make a gift of his wife’s 
property or a wagf, or to make an exchange of it. 


It is thus obvious that the power of attorney which the lady 
executed in her husband’s favour was couched in very wide 
language and gave him practically unlimited powers of disposal 
over hẹ wife’s estate. 


This being so, it becomes necessary to consider whether the 
requirements of. the law with respect to deeds. of this kind 
executed by pardanashin ladies have been met inthis case. It 


has been laid down as the law by a string of rulings that where _ 


a person relies on a document” of this nature and is making a 


claim against a pardanashin woman, based upon a document of ° 


this kind, it is incumbent upon him to give satisfactory evidence 
that the document has been explained and understood by the 
lady. -We may refer to the following cases in this connection :— 


Sudisht Lal v. Musammat Sheobarat Koer (1), Shambati 
Koeri v. Jago Bibi (*), Sajjad Husain v. Wazir Ali Khan (8). 

‘Phe doctrine is well understood, The only difficulty which 
arises is as to its pplication to particular cases. No uniform 
standard of evidence fvhich will satisfy the court can be laid 
down, and each case must be decided on its own facts. 


Turning tothe evidende in this case, all we have is what 
was read out in court by the Sub-Registrar from the volume of 
the register which he produced before the Subordinate Judge. 


This register contaifs copies of the endorsements which 
were made upon the power of attorney at the time of its 
registration. We refer to the following endorsements which 
contain the only evidence regarding the question as to whether 
' the document was duly explairfed: to the lady and understood 
by her. 

We begin with the following :— 


“Today I went in person to the executant of this “general 
power of attorney at # p. m. and satisfied myself that Musam- 
mat Mahfuz-un-nissa executed this power of attorney of Mer 
own free will and accord. ‘The above-named executant affixed 
her signature to the power of attorney in my presence and she 
was identified by Ehsan Ali Khan and Muhammad | Sarfaraz 
Ali Khan,” 


(1) [188:1] I. L. Ra 7 Cal., 245. 

(2) _ [1902] I. L. R.,%9 Cal., 749. . 

(3) [1912] LL. R, 34eAll, 455. . e 
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This endorsement, therefore, can be relied upon for the 
purpose of showing that as a matter of fact the lady executed 
a document in the presence of the Registering Officer and that 
he was satisfied that this execution had been made of her own 
free“will and accord. 


A further endorsement in the following language is also 
proved to have been recorded on the power of attorney :— 

“ Musammat Mahfuz-un-nissa...... after hearing all the 
contents of the document admitted it in a loud voice from 
behind the door at her dwelling house”, p 

We observe here that the translation of this passage in the 
paper book is not quite correct. 


This is the whole of the evidence upon which we are asked 
to find that the document was read to the lady and explained 
to her so that she was thoroughly aware of the consequences 
which would follow in law from her act of execution, 


It has been argued before us that the declaration made by 
the Sub-Registrar and embodied in the endorsement-on the deed 
is sufficient proof that the document was read and explained 
to the lady. . 


It is to be noted, however, that while the language used 
by the Registering Officer would indicate that the document had 
been read out to the lady, there is nothing expreşsly indicating 
that he explained the document to the lady; in other words, 
that he explained to the lady what the ‘results of her actions 
would be. We have been referred to the registration rules 
which were issued in the year 1896 and which were therefore 
in force at the time this document was registered. Under rule 
185 Registering Officers were directed in the case of documents 
executed by pardanashin ladies, to ghtain the admission of 
execution from the executant’s own lips. The rule further 
lays down the necessity for having the lady properly identified 
and a further direction is,given that the terms of the document 


should be explained to the .executant and if, while admitting . 


execution, she objects to any of the terms, a note of such 
objection should be made. 


We are asked to presume that the Sub-Registrar must have 
carried out the rule to which we*have* just referred and 
timi consequently we ought to hold that the document was duly 
explained to the lady so as to be thoroughly understood by her. 


The case is no doubt a somewhat difficultsone and it has 


. been rendered more difficult by reason of both the lady and 


her husband keeping out of fhe witness-box. ‘That is a circums- 
tance which has to be weighed. But making allowance for 
eyerything, we have, in the end,* to decide whether there is 
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before us that satisfactory evidence of explanation and 
understanding which the law requires. - 


All we can say is, that after giving the case our most careful 
consideration, we are not satisfied that the plaintiff has dis- 
charged the duty which the -law cast upon her, and so, as 
regards this part of the case, wecanrot disagree with the 
finding of the court below. 


There remains only one other question and that is with 
respect to the liability of the husband. 


We have already referred the fact that the husband ad- 
mitted Qe execution of this document although his statement 
was that the property which was being mortgaged was not 
his property. That was a true statement of course at the 
time it was made. But we' have it now that a one-fourth 
share in the mortgaged property has come to the husband by 
inheritance and we have, therefore, to deal with the question 
of his liability as things now stand. 


Mr. Iqbal Ahmad has, in this connection, relied upon the 
provisions of section 43 of the Transfer of Property Act and 
we think that plea is well taken. It is at the option of the 
plaintiff under this section to seek a remedy against the pro- 
perty which has come into the possession of Aizaz Ali Khan, 
and, therefore, if there isa debt owing from Aizaz Ali Khan 
in respect. of *the mortgage-deed th suit, that debt may be 
enforced against this ode-fourth share which has now become 
the property. 

As regards the question of the indebtedness of Aizaz Ali 
Khan, we think there can fe no reasonable doubt. It is proved 
beyond all question that the money which was borrowed under 
the mortgage was delivered into his hands. Furthermore, in 
a letter which is on the record (Ex. 2, printed at p. 29 of the 
record) Aizaz Ali Khan, on the 6th of April, 1914, admitted 
that he took this money to meet his own expenses, and he 
further, in paragraph 4 of that letter, made a statement clearly 
indicating that at that dafe the debt was still subsisting. This 
being so, and the acknowledgment having been within six years 
of the date of the mortgage and also within six years of the 
date of the suit, we thigk ,Aizaz Ali Khan is clearly bound 
and that as against him a decree can be passed by which th 
debt incurred under the document in suit can be E 
against, a, one-fourth share of the mortgaged property now 
belonging to Aizaz Ali Khan since the time of his wife’s death, 


We, therefore, give a decree fer the full amount of the 
mortgage against Aizaz Ali Khan and we also give a decree 
for sale directing the sale qf the one-fourth share of thé 
mortgaged’ property which he has inhérited from his wife.” 
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avu . The usual decręe for sale will be prepared. The plaintiff will 


i24 be entitled to recover costs from Aizaz Ali Khan both in this- 
— Court and in the court below. 


J. “As regards the respondents Nos. 1 to 6, the suit against 
Manruze them fails and is dismissed with costs in both courts. 
pe ` ae 

IBI. 


Lindsay, J. 
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"YAQUB ALI anv oruers (Plaintiffs) 
l VErSUS ` 
January, 9. © DHAN SINGH (Refendant).* 
EA Landlord and tenant—Rent suits—Rates of renis fixed upon papers 
ey -—Awards by Courts——How to deterimine—Local Act Il of 
Drees i -I1901, sections 87 and 88—Orger by setilement officer—Court— 
How to act—Objections—Proper authority to approach—Settle- 
ment Officer’s order—None informed of proceedings—When 
` order final. 


crv, 
1924 


In rent suits in the Revenue Courts against occupancy 
tenants the courts must award rent*at the rates which are fixed 
- upon the paper§ unless these rates are entered erroneously by a 
clerical mistake. Where there is a binding order of competent 
" authority, such as'an order by the Settlement Officer, under sec- 
tions 87 and 88, Loca: Act III of 1gor, or under sections 43 to 
46, Local Act II of 1901, the court hgs no ediscretion but must 
allow the rent at the rates directed. If either the landlord or 
the tenant has any objection to those rates, he must apply to 
the proper authorities to have thoge rates altered, but the court 
trying a suit for arrears bf rent has no authority in the matter, 
According to sections 87 and 88, an occupancy tenant, among 
other tenants, may apply fora commutation of rent and when 
such an application is made, it would be the duty of the Settle- 
ment Officer to commute the rent unless he has been specially 
x authorized to refuse any such application. The Settlement 
. . Officer can even fix rent on his own motion, It is. hot neces- 
sary that atenant making an application should name any 
person as the opposite party to whom nolice has to be formally 
sent. The order of the Settlement Officer, unless reversed in 
appeal, is final although no person whatsoever may have been 
informed of the proceedings, (par Mugar, J.) 


© SECOND APPEAL from a decree of D. C. HUNTER Eso... 
District Judge of Bulandshahr, reversing a decree of PANDIT 
SHAYAM SinGH PATHAK, Assistant Collector, first class? 


aes. Ge ‘Abu ‘Ali and I qbal Ahmad, for the appellasits. - 


St. C. Thompson, for the respondent. 
| * S. A. No, 743 of 1922, | 


e .¢ 
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The following judgments were delivered :— 


Stuart, J.—This appeal raises a question of some import- 
ance. The facts are as follows :— J 


The plaintiffs-appellants are, according to the statements in 
the plaint, residents of Bulandshahr city. They own zamindari 
in the village of Batilimpura. The defendant-respondent is an 
occupancy tenant in Bahlimpura holding 8 bighas and 3 biswas 
in occupancy tenancy. Thé plaintiffs sued thé defendant for 
the rent of 1327 Fasli, that is to say, 1919-20, and calculated the 
rental ona grain basis according to which it amounted to about 
Rs. 160 “which worked out to Rs. 20 a bigha. In the plaint it 
was admitted that the entry in the revenue ‘papers showed that 
the defendant was liable only to pay Rs. 61 as cash rent and 
the plaint contained the argument—plaints in Revenue Courts 
frequently are argumentative—that a”mistake had been made 
and that somehow or other the rent had been commuted from 
grain rent to cash rent without the knowledge of the plaintiffs 
or their ancestors. The argument continued that the rent had 
formerly been a grain rent and that it should remain as a grain 
rent. The defendant repbied that in the progress of a recent 
settlemerit the Assistant Settlement Officer had commuted the 
rent from grain rent to a cash.rent on the zọth August, 1918, 
and that he had tendered the rent as fixed by the Assistant 
Settlement Offiter to the zamindars who had refused to accept it. 
The Assistant Colfecton, who heard the case, was not satisfied 
with the entry in the patwari’s papers which show Rs. 61 as 
the amount of rent fixed upon this occupancy holding at the 
time of the settlement but went inta the question as to how that 
rental had come to be fixed. He ascertained that the rental had 
formerly been a grain rental but that the Assistant Settlement 
Officer had, under the provisions of section 88, Local Act IlI 
of Ig01, commuted the -grain rent into a cash rent. He consi- 
dered, however, that that order of the Assistant Settlement 
Officer was null and: void because upon enquiry it was ascertain- 
ed that by.a mistake not bf the defendant but of some clerk 
in the Settlemerit Office notice had not issued to the plaintiffs 
in this case that these proceedings were in progress. He accord- 
ingly decreed the higher renta} against the defendant. The 
«defendant appealed to the District Judge who took the view that 
the rate of rent to be allowed was the rate fixed by thé Assista 
Settlemegt Officer. 

We are not concerned with the decision of the point whether’ 
the plaintiffs-apptllants were or were not prejudiced by, the 
omission to give them notice of tHese proceedings. We con- 
sider it exceedingly unlikely that theyshad no knowledge of the 


proceedings for on fatts before us the settlement authorities ` 
were commyting grain rents not only in respect of this holding. 
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* CIVIL but in respect of many others in the village. Ordinarily these 
1924 absentees would have an agent in the village who would general- 
— ly be fully conversant with the proceedings of the Settlement 

Yagus At Department. Further, the settlement arrived at must have been 

‘Duan put before them for acceptance. No attempt was made by the 
Sincx. Assistant Collector to ascertain whether they had or had not 
Start, 7. been prejudiced in reality. “The view which he took was that 
i ‘the Assistant Settlement Officer’s order was ultra vires and that 
he should not decreé the suit according to the recorded rates 
but was obliged to go back to what had occurred before those 
rates were recorded and put the matter right. In other words, 
he abrogated to himself the functions of a court of revision 
over the Assistant Settlement Officer. In our opinion the matter 
is very clear in a case like this. In rent suits in the Revenue 
Courts against occupancy tenants the courts must award rent 
as at the rates which are fixed upon the papers unless those rates 
are entered erroneously by a clerical mistake, and where there 
is a binding order of competent authority such as an order by 
the Settlement Officer under sections 87 and 88, Local Act III of 
1901 or under sections 43 to 46, Local Act II of 1901, the court 
has no discretion but must allow the rent at the rates directed. 
If either the landlord or the tenant has any objection to those 
rates, he must apply to the proper authorities to have those 
rates altered, but the court trying a suit for arrears of rent has 
i no authority in the matter. This is sufficiest to dispose of the 
appeal which, in my opinion, should be dismissed with costs on 
the higher scale, 


Mukerji, Je MuxgRJI, J.—I wish to add a few-words having regard to 
: the importance of the question iivolved. The argument address- 
ed by the learned counsel for the appellants to us seemed to 
take it for granted that the proceedings before the Settlement 
Officer were in the nature of a regular suit and that, therefore, the 
order passed could not bind a party who was not formally be- 
fore the Settlement Officer. If we peruse carefully seĉtions 87 
to 90 of the Land Revenue Att of 1904, we shall see that no 
such procedure as that of a suitis necessary. Section 88 of 
the aforesaid Act lays down that an occupancy tenant among 
other tenants may apply.for a commutation of rent. Section 89 
says -that when such an application®is made, it would be the. 
daty of the Settlement Officer to‘commute the rent. Unless he 
has been specially authorised to refuse any such application, he 
cannot refuse it. He has to proceed, as directed in séctfon 87 
of the Revenue Act. That section authorisas the Settlement 
aee © Officer to fix rent even on his own motion. Nowhere is it laid 
‘ down that a tenant making an application should name any 
person as the opposite patty to whom notice has to be formally 
é gent’ It would be the duty of Settlement Officer or. his assistant 
° officer to’ issue, notice to the parties concerned and t@ hear those 
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who according to his idea maybe interested in the matter. In ~ave 

the circumstances the order of the Settlement Officer ‘or his 1924 

assistant, unless reversed in appeal, is final although no person ° — 

whatsoever may have been informed of the proceedings. I am Tanus ALI 

speaking of an extreme case. DRAN. 
“SINGH. 


The result is that the judgment of the court below is per- ane 
fectly right and l-agree in the order proposed by my learned Mukerji, J. 
brother. 


By THE Court.—The e appeal is dismissed with costs. 


x . . anne: dismissed. 
ALLAH DIA AND ANOTHER (Applicants) an cvm, 
versus 1924 
RAHIMUDDIN anp oTHERS (Opposile- Partiés). me Jantary, Tô; 


Civil Procedure Code, section 152—Mistake tn final form of ae 
order—Due to original Mistake in party’s applicatton—Discovery Wad 
of—When court can correct. DA 
When a mistake in the final form of an order is due tọ an 

original mistake made by the. party in his plaint or in a sub- 

sequent: application (such as an application for obtaining a 

. final decree iff a mattgage suit), the court has jurisdiction to 

- éorrect.the mistake, and ‘to Bass further orders consequential 

on such amendment. 


Civit Revision from ah order af BABU Rama DAs, Subordi- i: 
nate Judge of Saharanpur. 

Mushtaq Ahmad, for the applicants. 

The opposite parties were not represented. , 

The judgment of the Court was delivered by- . 

“ Warsa, J.—We think that this application in revision ought  ppalsh. J. 
to succeed. We do not-tltink that the'learned Judge was justified ' 
in rejecting the application ‘on any ground, and he certainly 
“was not justified in rejecting it on the ground which he has 
“given. A inistake in the final form of an order may well be due 
.to an original mistake nfade- by the party or his lawyer ip 
making the application. That is not a reason for refusing to 
abr a garry otherwise there would be'no object in the 

legislature giving the courts jurisdiction to correct mistakes. 
Mistakes of the hind which may Be described as clerical, or due e è» 

» to an oversight between a decree nis#and a decree absolute, are 
in the majority of cases the-mistake or slip of the party who 
sets the court in motion. The application made to the learned 
* Civ, Rev. No. 151 of 1922, . . 
5 + k i Š 
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Judge. was a very ordinary one for amendment, and it ought to 
have been decided on the merits. We take it that the learned 
Judge was satisfied that there had been a mistake. He says 
that if there was one, it was in the application, which looks as 
though he thought there was one. The result was that the 
order which followed the application was in a mistaken form, 
and the decree which followed the order, followed the same 
mistake. It might happen in a suit that a claim for Rs. 100,000 
in a plaint was said to be Rs. 200,000 by a slip of the pen, which 
nobody’ noticed and’ which is carried throughout the whole suit 


-from the plaint down to the decree. Nobody can doub# and it 


has been decided over and over- again, that a mistake of that 
sort begun in the plaint and carried right through the proceed- 
ings without being discovered, can be corrected in the decree. 
We, therefore, think that the learned Judge ought to have made’ 
the amendment. We are not"prepared ourselves to make it, 
because in addition to the verbal alterations necessary, we are 
asked to direct a re-sale., A re-sale seems necessarily to follow 
from what we are directing to be done. But to prevent any 
possibility of further mistake, we prefer to indicate what we 
think ought to'be done, and leave the court below to do it in 
the presence of anybody who chooses to come and object. If, 
the’purchasers, as we are told, themselves asked for a correction 
of the decrée, they cannot be heard to object te it now. But 
the court before making any order for ge-sale ought to give the 
purchasers an opportunity of being heard. We direct the case 
to be returned to the lower court and to be taken up forthwith 


as miscellaneous application after notice to the parties, and we 


direct the lower court to entertain the application for inserting 
into the decree absolute the names of Hoshyar Singh and. 
Chhajju Mal so as to bring the decreein this respect into con- 
formity with the deeree nisi. Secondly, io strike out one of the 
2/3rds. That is to say, to direct in the decree absolute that 
2/3rds of the property, and not 2/3rds of 2/3rds shall*be sold, 
as recorded in the new khéwat No.e25, and, lastly, to make 
such order for re-sale as appears to the court below to be right, 
and to ‘be such as the court below would have made, if it made 
the decree absolute in the form which we now direct it to be 
made. The applicant must have the tosts ôf these proceedings, 
i® the court below up to the present date and of the proceedings 
which we have directed further to be taken. ae 
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KUNJ BEHARI LAL anp o'rmeRs. (Opposite-parties).* 


Provincial Insolvency Act, 1920, section 28—Shares of profits— Larnnsay, J 


- ONI, 


' 1923 


Dec., 20.. 


Assigninent decds executed by defendants in favour of plaintiff "Ranaieh 


—One of the defendants adjudicated insolvent before the deeds 
and after profits had fallen due —Recovery of profits+Suit by 
plaintiff—Whether lies—Tenancy Act, section 193—Applicabil- 

ofwCivil Procedure Code, Order 8, rule 6—Money musi. be 
die from the plaintiff. 


Where an assignee of profits from a co-sharer, who had prior 
to such assignment been declared an insolvent, sued the lambar- 
dar in the Revenue Court for the recovery of such profits, 

- and the lambardar questioned the right of the assignee to sue 
for the’ profits on the ground that the assignor had no title to 
convey after he had been declared an insolvent, held, .( Kan- 
HAIYA LAL, J. dissenting) that the plea raised a question not 
of procedure but of a substantive legal right arising under 
section 28 of the’ Provincial Insolvency Act, and section 193 
of the Tenancy Act did not preclude the Revenue Court from 

_ entertaining and deciding it. Kalka Das v. Gajju Singh, [1921] 
L'L. R,, 43 All, gto, explained. 


Held, further, that, under the lew a decree for arrears of rent 
obtained by the la nbardar against a co-sharer could not be 
set-off against a claim Proughi oy the aogier from that co- 
sharer of profits, 


Per Sucaiman, J.~When a suit ig reek by an insolvent oes 
iff for arrears of profits, it is open to the defendant to plead 
that the plaintiff has no locus standi to maintain the suit. 
When such plea is raiged, the defendant is not asking-the court 
to, apply the Insolvency Act to the suit but to take account of 
the factum of the insolvency which took place before the suit 
was instituted. 


Per Kanuatya Lat, J.—A cossharer whose name continues to 

a be recorded in the “Revenue papers despite his adjudication a3 

fn insolvent, has a right to sue for the arrears of profits. due 

on account, of-his share; and if his right to sue for the recovery 

. of the -arrears in the Revenue Court subsists and cannot be 
_ challenged by arly pers$n, a right to sell subsists too, 


An unsatisfied decree for arrears of .rent obtained by fe 
lambardar against the assignors (proforma defendants in 
te “suit) cannot’ be-set off against the plaintiffs assignees in 
a suit for profits assigned to them. Under section 193 (g) . of 
the Tenancy Act read with Qrder 8, rule 6, Civil Pro- 
cédure Code, money claimed to be set-off must be due from the 
plaintiff. ° lag: E 

; * Misc. C, No. 281 -of 1923; SEE cas: s a 
XXII 438 R. ° e ` 
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Civi, REFERENCE by the Local Government from an order 
of the Commissioner of Kumaon, United Provinces, under Rule 
17 of the Rules and Orders relating to the Kumaon Division. 


M. L. Agarwala, for the applicant. i 
Kailas Nath Katju, for the opposite parties. 
The following judgments were delivered :— 


Linpsay, J.—This is a reference by the Local Government 
under Rule 17 of the Rules and Orders relating to the Kumaon 
Division soliciting the opinion of the Court regarding two 
‘questions which were raised originally in a suit brought in the 
Court of the Assistant Collector, Kashipur, under the pfovisions 
of the Agra Tenancy Act. i 


The plaintiffs in that suit were Kunj Behari Lal and Har 
Kishen Das and the claim was for recovery of profits due in 
respect of a certain share in a mahal, for the years 1324, 1325 
and 1326 Fasli. According to the plaint the pro&ts for these 
years became due on the rst of August in each of the years 
‘1917, 1918 and 1919. There were five defendants to the suit 
the first of whom Gobind Ram is the lambardar of the mahal. 
The fifth defendant was Gulab Singh, one of the co-sharers. 
The case for the plaintiffs was that on the 26th July, 1920 they 
had taken from the 2nd, 3rd, 4th and 5th defendants an assign- 
ment of the profits for the years in suit. The §fth defendant 
Gulab Singh had assigned his right to the profits forall the 
three years; the 2nd, 3rd and 4th deféndants had assigned the 


' profits for 1325 and 1326 F. only. 


. The principal defendant was the kmbardar (defendant No. 
1), and among various pleas which he raised in defence, we 
have to notice only two which have given riseto the two ques- 
tions submitted to out decision. In fara 8 of his written state- 
ment the lambardar alleged that on the date of the assignment 
in the plaintiffs’ favour, Gulab Singh, the 5th defendant, was 
an insolvent and had no property or rights which fe could 
transfer. It was pleaded; therefore, that the plaintiffs had no 
right to demand any share of profits on the basis of a transfer 
from Gulab Singh. 


In the 17th para of the written statement the /ambardar 
aimed a set-off in virtue of a decree for arrears of rent obtained’ 


by him against the 2nd, 3rd and 4th defendants. . - : 


With respect to the first of those pleas the Aşsistant Collector 
was of opinion that the defefice taken was a good one and that 
by reason of the provisiens of section 28 of the Provincial 
Insolvency Act of 1920, Gulab Singh, having been adjudicated 
ifisolvent, was not competent to transfer any property or right 


to property to the plaintiffs. > 


a e 
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. The other’ plea, relating to the set-off, was rejected by him. 
He stated in his judgment that he could find no Jaw in support 
of the defendants’ claim to a set-off. 


The case next came before the Deputy Commissioner sitting 
as.District Judge in appeal. In his order of remand he decided 
that Gulab Singh, though insolvent, could, in a Revenue Court, 
maintain a suit for profits, and could, therefore, transfer his 
right to sue for those profits. This opinion was based upon the 
Full Bench decision of this Court reported in Kalka Das v. 
Gajju Singh \(1). The judgment of the first court upon this 
issue was; therefore, overruled. 


The Deputy Commissioner (District Judge) agreed with the 
first court in holding that there was no legal sanction for the 
adjustment of the defendant’s claim by way of set-off. The 
decision of the first appellate court on these two points has been 
affirmed in second appeal by the Commissioner of Kumaon as 
Judge of the High Court of Kumaon. 


In the letter of reference received from the Local Govern- 
ment, the first question raised concerns the application of the 
Provincial Insolvency Act of 1920 to suits -and proceedings 
‘under the Tenancy Act. It is statedin para 2 of the Govern- 
‘ment’s letter that the Government are advised that the ruling 
in Kalka Das y. Gajju Singh (1) wag not directly applicable to 
the case inasmuch, as it merely laid down that the Insolvency 
Act is no bar to a suit fér arrears of rent brought by a zamindar 
‘pending proceedings in insolvency (i. e., against the tenant). It 
is pointed out that the plea in the present case was that the 
-property of the insolvent, Gulab Singh, having vested in the 
Court or the Receiver, he had no rights left which he could 
transfer to the plaintiffs. [he argument before the courts below 
was not that the provisions of the Insolvency Act barred the 
suit but that the plaintiffs had acquired no valid title to the 
share of .profits due to the insolvent. 


As regards this questton I am of opinion, for the reasons 
about to be giyen, that the view taken by both the lower appel- 
late courts is erroneous and that the correct view was taken 
by the court of first instance. Before proceeding to discuss this 
matter, I may observe thaf it is nowhere stated in the record 
on what date the order of adjudication was made against 
Gulab Singh. From certain oral evidence given at the trial 
it would appear, that the order was made about five years 
“before the suit came to hearing.* This is what Gulab Singh 
said himself. However, it seems cłar on all hands that the 
adjudication order had been made prior to the date of the 
assignment, that is prior to the 26th July, 1920. ` 3 


(1) [1921] I. L. R., 43 All., gro. 
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` Now there can be no dispute that Gulab Singh isa person 
-amenable to the provisions of the Provincial Insolvency Act 
of 1920; and whether the adjudication order was made under 
that Act or under the earlier Provincial Insolvency Act of 1907, 
the result was the same. All the property of the insolvent 
vested in the Court or the Receiver as soonas the order of 
adjudication was made (of section 28 (2) of the Act of 1920 
and section 16(2) of the Actof 1907). It follows, therefore, 
that from the date of the order Gulab Singh ceased to bea 
co-sharer. ‘This share was taken away from him and became 
vested in the Court or the Receiver. The profits of his share, 
which had already accrued due, were similarly divésted and 
any profits accruing due after the date of the order of adjudi- 
-cation also became vested in the Court or in the Receiver (Cf. 
section 28, sub-section (4) of the Act of 1920 and section 16, 
‘sub-section (4) of the Act of 1907). Itis clear, therefore, 
that on the date of the assignment of his share of the profits 
for the three years in suit, the insolvent had no interest in these 
profits which he could inlaw transfer to the plaintiffs. For 
. what reason then is it suggested or argued that the Revenue 
Court was debarred from taking cognizance of the provisions 
„ofthe Insolvency Laws just mentioned ? The argument is 
. that the answer to this question is to be found in section 193, 
clause (a) of the Agra Tenancy Act which, it is said, forbids 
the entertainment of any ‘plea based upon anything contained 
in the Provincial Insolvency Act and cofhpels the Revenue 
Court to ignore the special provisions of that Act, quoted above, 
by which on the passing of the order of adjudication the 
property of the insolvent is divested and is transferred to the 
. Court or the Receiver. In my opinion this argument is not 
‘sustainable. Section 193 of the Tenancy Act is to be found 
ia Chapter XIII of the Act which’ is a chapter relating to 
procedure. The section itself begins with the declaration that 
the provisions of the Code of Civil Procedure shall, apply to 
the procedure in all suits and other proceedings under the Act 
so far as they are not inconsistent “therewith and subject to 
certain modifications and additions which are then sct out in 
the attached clauses (a) to (m). We ate concerned for the 
present with clause (a) only which enunciates that certain 
chapters and provisions of the Code of Civil Procedure, as it 
then stood (Act XIV of 1882), shall not apply “to any such 
suit or proceeding”. Chapter XX of the Civil Procedure Code, 
as it then was, contained the law relating to proceedings in, 
‘insolvency. It was subseqdently repealed by the Provincial 
Insolvency Act of-1907 ‘which in its turn gave way to the 
similar enactment of 1920. It may be taken, therefore, that 
. the reference in clausg (a) of section 193 of the Tenancy Act 
must now be treated as q reference to the Provincial Insolvency 


- 
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Act of 1920, and that in consequence the procedure in all ae 
suits and proceedings under the Tenancy Act is not governed 


ete 1923 
by the provisions of the Insolvency Act. But we are not — 


dealing here witha question of pure procedure but witha Gayri Ram 
question of substantive law. The defendant Gobind Ram, KUNT 
in raising the plea based upon section 28 of the Provincial Bemari Lat. 
Insolvency Act, was not raising any question of procedure yingsay, J, 
at all. He was not attacking the procedure of the plaintiffs 

in bringing or conducting the suit nor washe asking the 

revenue court to apply to the proceedings before it any rule 

of procedural law contained in the Insolvency Act. He was 
impugning the right of the plaintiffs to recover on the ground 

‘that they had taken nothing from Gulab Singh under his assign- 

. ment in their favour and he based his plea on a provision 

of the Insolvency Act which enacts, not adjective but purely 
substantive law. Indeed under the law of procedure which 

governs the conduct of business in the revenue courts, Gobind 

Ram was under a legal obligation to raise this plea. 


Order VIII of the Civil Procedure Code which relates to 
“written statement and set-off” is in full force in the revenue 
courts except in so far as the provisions of Rule 6 of that order 
are modified by clause (g) of the 193rd section of the Tenancy 
Act which imposes a restriction on the right of set-off as allowed 
by Rule 6. Rule 2 of Order VIII declares that the defendant 
must raise by his pleading all matters which show the suit not 
to be maintainable or ‘that the transaction is either void or 
voidable in point of law. Well, that is exactly what Gobind 
Ram was doing when hg pleaded that the transaction upon 
which the plaintiffs were relying fôr their right of suit was a 
void transaction. He was pleading a rule of substantive law 
contained in section 28 @f the Provincial Insolvency Act. He 
. had every right to do so and indeed he was bound to do so, and 
for myself I can discover no reason why for anything contained 
in sectien 193, the revenue court was prohibited from entertain- 
ing and deciding the quegtion so raised by him. ‘To read the sec- 
tion as enforcing such a prohibition, is, to my mind, sheer absurdity. 


Section 193 of the Tenancy Act must be construed in the 
sense ‘and for the purpose for which it was intended, namely, 
the regulation of procedufe in the Revenue Courts and it can- 
not, in my opinion, be extended so as to withdraw from the 
cognizayee and determination of those courts pleas which do 
not go to procedure but to substantive legal rights. With regard 
to the Full Bench decision refed upon by both the appellate 
courts below, Kalka Das v. Gajju Stigh ('), itis to be observed 
that the only point which arose fgr decision was one of pure ° 
procedural law. ‘The questian was whether a landlord gould, 

‘ (1) [1921] I. L. R., 43 All, gro, ve 
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without the leave of the Insolvency Court, sue for arrears of 
rent a tenant against whom an order of adjudication had been 
made. Under an earlier decision of the Court, Raghubir Singh v. 
Ram Chandar (1), it had been held that such a suit? could not 
be brought without the leave of the Insolvency Court. ‘The 
Full Bench decided, and, if 1 may say so, decided correctly that 
the view taken in the earlier case was wrong. Section 16 (2) 
of the Provincial Insolvency Act, 1907, which was the enact- 
ment then under consideration, and which corresponds with 
section 28 (2) of the present Act, laid down that no suit or 
other legal proceeding can be commenced by a creditor against 
the insolvent without the leave of the Court. That“is a rule 
of pure procedure and must yield before the special provisions 
relating to procedure contained in section 193 of the ‘Tenancy 
Act. “The question now before us, namely, whether section 193 
of that Act excludes the operation of substantive as well: as 
adjective enactments in the Insolvency Law was not before the 
T'ull Bench, and if there are any observations in the judgment 
which might be treated as supporting the view now contended 
for, namely, that the law relating to the transfer of the property 
of the insolvent from the insolvent to the Court or the Receiver 
must be ignored by the revenue courts, then those observations 
were purely obiter and are not binding upon me. 


My answer to the first of the questions propounded by the 
Local Government in this” reference therefpre is that the Full 
Bench ruling in Kalka Das v. Gajju Singh (°) was not appli- 
cable to the facts of this case; that Gobind Ram was entitled to 
raise the plea based upon section 28 (2) of the Provincial 
Insolvency Act 1920; that the Revente Court was competent to 
entertain the plea and to decide the issue raised upon it and 
that the court of first instance rightly decided that the plaintiffs 
could not succeed upon the basis of the fraudulent assignment 
made in their favour by the insolvent Gulab Singh, 


The second question we have to answer relates to the first 
defendant’s claim to a setzoff in respegt of a certain decree for 
arrears of rent which he held against the 2nd, 3rd and 4th 
defendants. l 


There I think all the courts were right though they give no 
reason for their opinion except by saying that they could find 
m legal sanction for the defendant’s claim. For this part of the 
case we have to look to clause (g) of section 193 of the Ten- 
ancy Act which lays down that “no set-off shall bé allowed 
in any suit under this Act except a sum due to the defendant 
on an unsatisfied decree under this Act or under any enact- 


ment hereby repealed ”. 


Sees, (1) [rgrr] I. L. R, 34 All, r21. 
. (2) [1$21] I. L. R., 43 All, sro, 
e 
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The clause does not say from whom the sum is due to CIVIL 
the defendant, but presumably itis intended that it must be 1923 
due from the plaintiffs. It could hardly mean that the money — 
was due from a third party. The clause clearly cuts dowmthe Govino Ram 
extent of the right of set-off allowed in Order VIII, Rule 6 KUNJ 
of the Code of Civil Procedure. In other words, the defend- Pesar Lar. 
ant in a suitin a revenue court cannot claim set-off.““of any Lindsay, J 
ascertained sum of money legally recoverable from the plaint- oi 
iff’. He can only claim a set-off in respect of a sum owing 
to him under an unsatisfied decree, obviously a decree obtained 
against the plaintiffs. Now here Gobind Ram has no decree 
against “the plaintiffs. He had never sued them at all. His 
decree had been got, not against the plaintiffs, but against 
three of the plaintiffs’ assignors, namely, the 2nd, 3rd and 4th 
defendants. He could not legally recover the amount of his 
decree from these plaintiffs who are merely the assignees of 
the rights of these defendants to recover a share of the pro- 
fits for the years 1325 and 1326 F. It is quite clear, there- 
fore, that under the law Gobind Ram was not entitled t to the 
set-off he claimed. 


I answer the second question accordingly. 


As it is, I understand, the practice in these proceedings to 
make a recommendation regarding the award of costs in this 
Court, I am of opinion that in view of the decisions at which 
I have arrived, the parties should bear their own costs in 
this Court. 


SULAIMAN, J.—This is a reference by the Local Government ‘#/siman, J. 
under Rule 17 of the Rules and Orders relating to the Kumaun 
Division, ‘The facts of this case are as follows :— 


The plaintiffs Kunj Behari Lal and Har Kishen Das are 
usufructuary mortgagees* of a certain share in mahal Abi of 
mauza Babarkhera. They executed a lease of their mortgaged 
share in favour of Lal Singh, ancestor of defendants Nos. 2, 3 
and 4 and in favour of defendant No. 5 Gulab Singh. The 
lessees, not having pati their lease money and not having 
recovered their profits from the larnbardar, éxecuted two sepa- 
rate deeds of assignment of their Shares of profits in July, 1920. 
Under one deed the defendants 2, 3 and 4 transferred their 
profits for 1325 and 1326 Fasli to the plaintiffs, and under the 
second deed the defendant No. 5, Gulab Singh, transferred his 
alleged share of profits for the years 1324, 1325 and 1326 Fasli. 


It is an admitted fact that before these deeds of assign- 
ment were executed, Gulab Singh had been duly adjudicated œ. e « 
an insolvent by the Civil Court. Unfortunately we have not y 
been able to discover the exact date of the adjudication. Had 
it been the fact that Gulab Singh was adjudicated an insolvent 
before the profits for the years in dispute ever accrued, the . 
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case might have been simpler, but the arguments before us 
have proceeded on the assumption that Gulab Singh was 
adjudicated an insolvent after the profits had fallen due and 
befąre the deeds of assignment. And it is on this assumption 
that I propose to consider the questions involved in the refer- 
ence. 


The plaintiffs having obtained the deeds of assignment 
brought the suit, out of which this reference has arisen, for 
recovery of the profits for the years aforementioned as’ the 
assigns of the co-sharers, against the /amba:dar Govind Ram, 
defendant No.1. The main pleas on behalf of the contesting 
defendant were: Istly that in view of Gulab Singh’s adjudica- 
tion, the suit in part was not maintainable, and, 2ndly, that a 
certain decree for arrears of rent, which the lambardar held 
against the plaintiffs-vendors and the defendants Nos. 2, 3 and 
4, should be set off. 


The Assistant Collector, Mr. Zaka Ullah Khan, as the court 
of first instance, held that in view of Gulab Singh’s insolvency, 
the sale of profits by him conferred no rights upon the trans- 
ferees. He also held that there was no justification for allowing 
the set-off claimed. He, therefore, framed a decree on this basis. 


` An appeal was preferred by the defendant to the District Judge 


and Deputy Commissioner of Kumaun who agreed with the first 
court on the question of *there being no legale sanction for 


- allowing a set-off but came to a contrary? conclusion on the 


other point, and held that the Provincial Insolvency Act did not 


‘ and could not apply to the suit under the ‘Tenancy Act, and 


that, therefore, Gulab Singh, though am insolvent, could maintain 
a suit for profits and so could his transferees. He accordingly 
sent down a certain issue for a finding to be returned within a 
fixed time although in his order he *called it ‘‘ remanding the 
suit’. On the findings being returned, the decree of the court 
of first instance was modified. On a further appeal before the 
Judge, Kumaun High Court, the learned Judge agreed With the 
conclusions of the Deputy Commissioner holding that no set-off 
was allowable under the Tenancy Act and that the fact of 
insolvency cannot affect the provisions of the Tenancy Act and 
that, therefore, the assignment of profits was valid. The Local 
Government not being satisfied will this decree, have referred 
tħe case to the High Court for opinion. 


At the time of the arguments it, was not clearly known 
whether Gulab Singh or the lessees were recorded as co-sharers 
in the revenue papers fog the years in suit. Accordingly no 
question was raised at the bar as to there being any absolute 
presumption under sectioh 201 of the Agra Tenancy Act in 
favour of the proprietary right of Gulab Singh, nor was it 

s f 
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argued that sucha presumption can be extended in favour of cwu 


his assigns. 1923 
Even assuming that Gulab Singh’s name was recorded, Govino Ram 

but that the names of the present plaintiffs were not recorded, v. 

I fail to see how any absolute presumption under section 201, penoa r 

CI. (3) of the Agra Tenancy Act can arise. The word used a 

in that clause is “ plaintiff ” and not plaintiff’s predecessors. S#lotman, J. 

When the plaintiffs themselves are not recorded as having the 

proprietary right entitling them to institute the suit, the defend- 

ant can ask the court either to refer the plaintiffs to the civil 

court os, to try the question of title itself. 


Chapter XIII of the Agra Tenancy Act deals with proce- 
dure. Section 193 in that Chapter makes the provision of 
the Code of Civil Procedure applicable to the procedure in 
all suits and other proceedings under that Act so far as they 
are not inconsistent therewith subject to a few modifications 
and additions. Under sub-clause (a) it is provided that 
Chapt:r XX of the old Code of Civil Procedure, Act 14 of 
1882, \.hich dealt with insolvent judgment-debtors, shall not 
apply to any such suit or proceeding. But, as I shall show 
later on, even this exception is not. of general application. 
Chapter XX of the old Code was repealed by Act 3 of 1907 
and section 56 of the latter ‘Act provided that where, in any 
enactment ineforce at the date of the commencement of the 
_ Act, reference is nvade to Chapter XX of the Code of 1877 
or of 1882 or to any section of either of these Chapters, such 
a reference shall, so far as may be practicable, be construed 
as applying to this Act er to the gorresponding section there- ; 
of. When after this Act, tbe new Code of Civil Procedure 
(Act 5 of 1908) was enacted, the provisions relating to the 
insolvent judgment-debt6érs were naturally omitted. Since 
then the new Provincial Insolvency Act. (Act 5 of 1920) 
has come into force and section 83 contains a similar provi- 
sion as’ section 56 of the previous Insolvency Act. The 
principal question in the present case, therefore, is as to how 
far the provisions of the Insolvency Act can, if at all, be 
applicable to cases arising under the Tenancy Act. 


Section 28 (2) of Act 5 of 1920 which corresponds to 
section 16 (2) of Act 3 of 1907 provides that, onthe making - 
. of an order of adjudication, the whole of the property of the 
insolvent, shall vest in the court or ina Receiver as therein 

rovided, and shall become divisible among the creditors. 
he learned adyocate for the defendant contends that this æ æ > 
provision is one of , substantive faw and not of a mere 
procedure, and that the Agra Tenancy.Act does not prevent the 
applicability of a rule of substantive law. Iam not prepare 
to say that, the question can be disposed of on this short ‘ 
. 
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ground. Provisions regarding insolvent judgment-debtors 
were contained in the Civil Procedure Codes of 1877 and of 
1882, both of which ostensibly embody rules of procedure. 
After all the Insolvency Act merely regulates the method by 
which the claims of the creditors of an insolvent are to be 
satisfied. The object of the Act is to protect the insolvent 
from unnecessary harassment and imprisonment as well as to 
protect his creditor from being defrauded. It is true that 
property, by operation of law, vests in the court or the Receiver, 
as the case may be, but it does only for the purpose of pres- 
cribing a mode by which the assets of the insolvent are to be 
divided among the creditors, and the balance, if any, i$ to go to 
the insolvent on his discharge. Section 28 sub-clause (2) goes 
on to regulate the way in which creditors of the insolvent can 
pursue their remedy in respect of their debts. The ryle con- 
tained in the latter portion of sub-clause 2 is obviously one of 
procedure. Iam, therefore, not prepared to say that the first 
portion of sub-clause 2 contains a substantive law and the 
second portion an adjective law. 


On the other hand the learned advocate for the plaintiffs 
has relied strongly on the Full Bench case of this Court in 
Kaika Das v. Gajju Singh (), and, quoting remarks from 
page 512, has contended that “the Provincial Insolvency Act 
does not and cannot apply,to any suit or proceeding under the 
Tenancy Act” and that “section 16 of the Insolvency Act 
cannot and does not apply to such suits”. In the case before 
the Full Bench, a suit for arrears of rent of an occupancy hold- 
ing had been brought by the Zamindar against the tenant. 
While the suit was pending, the defendant was declared an 
insolyent. The plaintiff first impleaded the Receiver but on 
objection being raised by him, his pame was struck off. ‘The 
defendant tenant, however, pleaded that the suit against him 
was not maintaindble in view of the provisions of section 16, 
sub-clause 2 of Act 3 of 1907. The courts below, relying on 
the case of Raghubir Singh v. Ram Chander (3) acceded to 
that plea and dismissed the suit. The Full Bench held tbat the 
decision in Raghubir Singh v. Ram Chander (°?) was incorrect 
and that the suit was maintainable. As the case had been dis- 
posed of ona preliminary ground, it was remanded for disposal 
on the merits. Without laying down the broad proposition 
that the Provincial Insolvency Act does not and cannot apply 
to any suit or proceeding under the Tenancy Act, the cage could 


. have been disposed of on the narrower ground that it was not 


open tothe defendant to take shelter under seclion 16, sub-clause 
2 of the Insolvency Act ard plead that no creditor would have 
any remedy against him except with the leave of the Insolvency 
Court, ° 


(1) [r921] I L. R, 43 All, sro, (2) [z911] L L, Re 34°All., raz 
: j 
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When a suit is brought by an insolvent plaintiff for arrears 
of profits, it is certainly open to the defendant to plead that the 
plaintiff has no locus standi to maintain the suit, as by reason 
of his insolvency he has lost all rights to the amount claimed. 
When such a plea is raised, the defendant is not asking the court 
to apply the Insolvency Act to the “ suit” but to take account 
of the factum of the insolvency which took place before the 
suit was instituted. In an analogous case of an assignment 
under a registered document, when the defendant pleads that the 
plaintiff had transferred away his rights, can it be said that he 
is asking the Revenue Court to apply the Transfer of Property 
Act to the suit? Similarly if the plaintiff is an assign of the 
insolvent, the Revenue Court in taking cognizance of the fact 
of insolvency is merely holding that the title-deed relied upon 
by the plaintiff was a mere nullity and passed no rights to him. 


The present suit can be disposed of on even a simpler and 
clearer ground, though that was not pressed before us in argu- 
ment. Section 193 (a) of the Tenancy Act laid down an 
exception. to the applicability of the old Code of Civil Pro-- 
cedure, but that exception itself is inapplicable to the present 
case. The plaintiffs not being recorded proprietors and the 
defendant having pleaded that neither th ney nor their vendor 
had any proprietary right, it was the duty of the Revenue Court 
under section 201 (1) to proceed, mutatis mutandis, as directed 
in Section 199 ‘provided that the party to be referred to the 
Civil Court should*be the plaintiffs. Under section 199. the 
court may either refer the party to the civil court, or determine 
the question of title itself. lí the Revenue Court decides tu 
determine such question of title itsebf, it shall follow the pro- 
cedure laid down in the Code of Civil Procedure for the (rial 
of suits, and “notwithstanding anything contained in Section 
193 of the Act, all the provisions of the said Code shall apply 
to the trial of such question of title’. It is, therefore, quite 
clear that before the Provincial Insolvency Act was enacted, 
Chapter XX of the old Code of Civil Procedure was not in- 
applicable to a suit under Chapter XI df the Tenancy Act, when 
the plaintiff was not a recorded proprietor and the defendant 
denied his right and when the Revenue Court decided to deter- 
mine the question of {itle itgelf. Lt follows that the Provincial 
Insolvency Act would also not be inapplicable to such a case. 


The second question taised in the reference is capable of 
being disposed of very briefly. Both the revenue courts have 
thought that the. Tenancy Act itself disallows such a set-off. 
This is not quite atcurate. Under section 193 (g) it is provided 
that no set-off shall be allowed in any‘suit under this Act except 
asum due to the defendant on an unsatisfied decree under this 
Act or under any enactment Rereby repealed. The defendante 
lambardar halds an unsatisfied decree and at first Sigur it looks 
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as if his case comes within the exception. But sub-clause (g) 
is only prohibitive and restrictive. In spite ofa claim being 
allowable. under the Code of Civil Procedure, the sub-clause 
protides that it shall not be allowed except when it isvon 
account of an unsatisfied decree. This sub-clause does not mean 
that in the case of every unsatisfied decree a set-off is necessarily 
allowable. We have, therefore, to go back to the provisions of 
the Code of Civil Procedure and see whether the defendants’ 
claim for the set-off could have been entertained. Under Order 
8, rule 6 the defendant can claim to set-off against the plaint- 
iffs’ demand any ascertained sum of money legally recoverable 
by him from the plaintiff. The defendant, therefore, cannot 
claim a set-off of a decree against the plaintiffs’ vendors. It has 
already been noted that the decree held by the /ambardar for 
arrears of rents of which aset-off is claimed is against defendants 
2,3 and 4 only. Such a claim, therefore, could not have been 
entertained inthe Revenue Court. The defendant’s separate- 
remedy is by way of execution of his decree against his judgment- 
debtors. I would, therefore, answer the ‘first question in the 
affirmative and the second in the negative. 


Kanuatya Lat, J.—There are two questions raised by this 
reference. , One of them is whether a co-sharer, who has been” 
adjudicated an insolvent, has any right to assign the arrears of 
profits, which may fall due after his adjudication as an insol- 
vent, or, in other words, whether the assignee of the profits 
can sue the /ambardar for the recovery of the same after such’ 
adjudication. ` i eS 

The plaintiff is an assignge from Gulab Singh of the arfears 
of profits due for 1324, 1325 and 1326 Fasli. The evidence 
of Gulab Singh and the replies to the interrogatories, issued by 
the lambardar, show that Gulab Singh®was declared an insolvent 
sometime in 1323 Fasli. By virtue of section 16 (2) clause (a) 
of Act III of 1907, corresponding with section 28 of Act V 
of 1920, the property of Gulab Singh became vesttd in the, 
Receiver or the court when he was adjudicated an insolvent; 
and but for section 201, clause (3) of the U. P. Tenancy Act, 
which permits a conclusive presumption of title to be raised in 
favour of the plaintiff, if his name is recorded in the Revenue 
papers, the insolvent would have hadSho rights left which could 
éntitle him to claim the subsequent profits or to assign the same 
to any person. 


Section 164 of the U. P, Tenancy Act GII of 1901) lays 
down that a co-sharer may sue the lambardar for his share of 
the profits of a makal or of any part thereof in the Revenue 
Court. Section 166 declares that the word co-sharer in the 
above section shall be deemed tô include a legal representative 
and an assign of such person. The arrgars of profits due by a 
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lambardar to a co-sharer do not change their character as such 
arrears of profits by reason of the death of the co-sharer or of 
an assignment thereof; and section 167 forbids any court other 
than a court of revenue from taking cognizance of any dispute 
or matter in respect of which a suit for profits might be brought 
in the Revenue Court. The arrears’assigned cannot, therefore, 
be regarded as a debt recoverable in the civil court; and if in 
spite of the adjudication of insolvency, the effect of which was 
to divest the insolvent of his proprietary rights for the time 
being, the insolvent continued to be the recorded co-sharer, as 
the copy, of the Jamabandi for 1324 Fasli filed shows, his status 
as a co-sharer and his right to sell the arrears as such co-sharer 
must be recognized. _ 

It is obvious that had the suit been brought by Gulab Singh, 
it could not have been contested by the Receiver, if any was 
appointed, for it is not suggested that he had obtained mutation 
of names in his favour. A co-sharer, whose name continues 
to be recorded in the revenue papers despite his adjudication as 
an insolvent, has unquestionably a right to sue for the arrears 
of profits, due on account of his share; and if his right to sue 
and recover such arrears cannot be challenged by any person, 
he has also a right to sell the said arrears, for the right to sell 
is only a necessary corollary of the right to sue. If an action- 
able claim is good and valid, it can be sold, unless it is in its 
nature non-transferable. Ifa tight’ to sue subsists, a right to 
sell subsists too. “Séctton 201 clause (3) of the N. W. P: 
Tenancy Act may in terms be inapplicable to the present plaint- 
iff, but it can þe used to determine the antecedent title of 
Gulab Singh or his right tê sell thearrears due to him. 


. Section 193 of the U. P. Tenancy Act (II of 1901), moreover, 
lays down that the procedure ih all suits and other proceedings 
under that Act shall, except as otherwise provided, be regulated 
by the provisions of the Code of Civil Procedure, excluding among 


other things Chapter XX.and Section 370 of Chapter XXI of. 


the Code, which, it declares, shall not apply to any such suit or 
proceeding. Chapter XX of the Civil Procedure Code then in 
force laid down the procedure regulating the adjudication of 
insolvency and the machinery to be employed for the realization 
of the assets of the insodvent for distribution among his cre- 
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ditors. That Chapter was replaced by Act III of 1907, which ' 


has since been superseded by Act V of 1920. Section 370 of 
the old Gode of Civil Procedure corresponded with Order 22 
Rule 8 of the new Code and empowered the Receiver to elect 
whether he would continue a suit filed by an insolvent before 
he was so adjudicated. By section 56, Clause (27) of Act III 
of 1907 and Section 83 clause (2) of Act V of 1920 it wąs 
provided that all references*to the repealed provision shall be 
deemed to fave been made to the corresponding provisions of 
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the Act, by which they were repealed. ‘These provisions cannot, 
therefore, apply to suits and proceedings under the N. W. P. 
Tenancy Act except those referred to in section 199 clause (3) 
and section 201 clause (1) of that Act. 


The law of insolvency is mainly designed for the protection 
of creditors and the relief of debtors. ‘The Receiver is only an 
officer appointed by the court to take charge of the assets of the 
insolvent for the time being aud to hold the same for the benefit 
of the scheduled creditors till their debts are discharged. As 
in the case of any property attached by a court in execution of 
a decree, the court or the Receiver is a temporary custodian oł 
the property of the insolvent for a specific purpose, such 
rights as accrue to an altaching court or to a Receiver are 
rights which the court or Receiver acquires by operation of Jaw 
in enforcement of the procedure laid down for the sale of the’ 
property attached or available for sale. 


By Section 193 (a) of the U. P. Tenancy Act the whole of 
the insolvency law enibddied in the Code of Civil Procedure or 
the corresponding Acts of the Legislature, has, however, been 
declared to be inapplicable to suits and proceedings under the 
U. P. Tenancy Act other than those referred to in section 199 
clause (B) and section 201 clause (1) of the Act, and a Receiver 
is not even allowed to elect whether he is ‘to continue a suit 
or proceeding so instituted by an insolvent prior to his adjudi- 
cation as such. The result is that he capnot’ claim to be 
substituted for an insolvent in such a pefiding suit or proceeding 
or a suit or proceeding of that kind which may be subsequently 
filed by or against the insolvent in the Revenue Court under 
that Act or oust him from the rights and status conceded to 
him by the Act except by getting his name substituted in the 
Revenue papers for the time being-in the place of the person 
adjudicated an insolvent under the U. P. Land Revenue Act’ 
(IIL of 1901), where such a substitution is legally permissible. - 


In Kalka Das v. Gajju Singh ('), where an occupancy tenant 
was declared an insolvent and a suit was filed fur arrears of 
rent in respect of that holding against him and the Receiver, it 
was held that an occupancy tenant being outside the provisions 
of the Provincial Insolvency Act, that Act was no bar toa 
suit for arrears of rent brought by tle zemindar pending pro- 


*cegdings in insolvency, and it was pointed out that under section 


56 clause (2) read with section 193 clause (a) of the U.P. 

Tenancy Act the Provincial Insolvency Act did not atid vould 

not apply to any suil or proceeding under the’ Tenancy Act. 

The previous decision in Raghubir Singh v. Kum Chandra (4) 

was overruled. In Parbati v. Raja Shiam Rikh (*), a similar 

(19 [1921] I. L. R., 43 All, S10. (x) [1911] I. L. Ro 34 All, 121. 
ai (2) LU R., 44 All, 296. 


. e 


VOL. XXIL] HIGH COURT 231 


view was taken. The substitution of the Receiver for the cwi 
insolvent co-sharer for the purpose of enabling the former to S 
realize the assets. and pay the debts is a part of the machinery ini 
provided to secure a discharge of his liabilities, and though the Gov | Ram 
Receiver acquires the rights of the insolvent for the time go 
UNJ 

being for a specific purpose, the devolution is only a part of the Branar Lai 
procedure designed for realizing the object in view. In exclud- PE 
ing the law of insolvency from application to the Revenue paaa J 
Court in suits and proceedings under the U. P. Tenancy Act, the ii 
Legislature probably intended thatthe rents or profits due by 

or to a co-sharer shall be recovered in the manner laid down in 

the U. P. Tenancy Act and in no casein the manner laid down 
-by the Insolvency Law, though the debtor liable for such rents 

or profits may have been declared an insolvent. It is also 
noteworthy that by reason of Section 167 of the U. P. Tenancy 

Act, such rents or profits are not debts provable under the 
‘Provincial Insolveney Act and no court other than a court of 

Revenue can take cognizance of the same. No question of the 

plaintiff’s proprietary title here arises. Owing to the continued 

entry of the name of Gulab Singh in the Revenue papers, the 

tight of Gulab Singh to recover the profits subsists and there 

is nothing to prevent its sale to the plaintiff. 


On either ground, therefore, I am of opinion that the 
existence of the Receiver, whose name is not entered in the 
Revenue papets, ee Þe treated a8 a bar to the entertainment 
of the suit. 


On the other question, namely, whether an unsatisfied decree 
for arrears of rent due to the lambardar by a co-sharef can be 
set-off against the arrears of profits assigned by the latter to 
a third person, I agree that such a set-off is not permissible 
under section 173, clause {g) of the U. P. Tenancy Act, except 
where the decree sought to be set-off is due to and the debt 
sought to be recovered is due by the same person. 


In vtew of the circumstances, I concur in the order proposed 
to be passed about the costs of tlris reference. 


By tHe Court.—The opinion of the Court with regard to 
the first question raised in this letter of reference from the 
Local Government is that it was open to the defendant lambar- 
dar to raise the qñestiof of want of title in the plaintiffs on . 
the basis of the Insolvency Act (Act V of 1920). With regafd 
to the second question the opinion of the Court is that the 
defendant lambardar was not entitled to claim a set-off in 
respect of his decree for arrears of rent obtained against the 
defendants Nos. 2, 3 and 4. We ase further of opinion that 
the parties should bear their costs in this Court. > e 
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KISHUN DAYAL SAHI (Defendant) 
. Versus 


Lr. SAHIBZADA RAVI PRATAB NARAIN SINGH 
(Plaintiff).* 


Moneayr, J. Landlord and tenant—Usufructuary mortgagee of an, occupancy 


Mukerji, J. 


tenancy—Recovery of rent—Suit by landlord against mortgagee 

—Position of morigagee. 

There is no contract between the mortgagee of an occupancy 
tenancy and the landlord and because the tenant is prohibited 
by law from making a valid transfer, he by the very fact of the 
transfer, cannot convert the transferee. into a tenant in his 
own place. 

ven in the case of a fixed-rate tenancy, the mortgagee did 
not become a tenant of the landlord even if he paid the rent 
with his.own hand, ‘The payment would be payment on behalf 
of the mortgagor. Khiali Ram v. Nathu Lal, [1893] I. L. ii 
rs All. 219 (F. B.), Mahesh Singh v. Ganesh Dube, 1. 1. 
rg All, 231 and Saudagar Singh v. Ganga Singh, ere 19 
A. L. J. R., 702, referred to. 

SECOND ene froma decree of Basu C. DeB BANERJI, 
Second Additional District Judge of Gorakhpur, modifying a 
deeree of Mautvr S. MUHAMMAD FASIH, Assistant collection 
First Class. ‘ 


Shiva Prasad Sinha, for the appellafit. 
Haribans Sahai, for the respondent. 
The following judgment was delivered by 


MuKERJI, J.—The sole question for determination in this 
appeal is whether a landlord can sue’ the usufructuary mort- 
gagee of an occupancy tenancy for rent. 


The respondent brought the suit out of which this appeal 
has arisen fOr recovery of rent of an occurance holdiag from 
two sets of defendants. The appellant, who was the mortgagee 
with possession, constituted the second set. He pleaded that 
there was no relationship of landlord and tenant between him 
and the plaintiff and he could not be held liable for the rent. The 
suit failed as against the appellant ingthe ceurt of first instance, 
but the learned Additional Judge of Gorakhpur decreed the 
suit against the appellant as well. 


For the respondent Mr, Haribans Sahai argued “that the 
mortgagee had been paying rent and thereby converted himself 
into a tenant. But there was no such allegation of the plaint- 
iff in the court below and there was no such finding. No doubt 
the principal tenants" sai@ that the mortgagee had been paying 

* SPA. No, 994 "of mee 
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rent and they should be held liable. But, as I have said, there 
was no issue on the point and there was no decision. 


The mortgage in question was created before the present 
Tenancy Act came into force. According to the rulings of 
this Court an occupancy tenant could, in spite of the provisions 
of section 9 of Act XII of 1881, sub-let his right to occupy 
the lands, and. it naturally followed from this that he could 
ttatisfer his right of possession to a mortgagee. It was in this ~ 
‘view alone that this Court upheld, as between the mortgagor 
‘and the mortgagee, an usufructuary mortgage by an occupancy 
‘tenant. The leading case is that of Khiali Ram v. Nathu 
-Lal (1). At page 231 of the same volume will be found another 
Full Bench case, Makesh Singh v. Ganesh Dube (7), in which 
‘it was considered whether an occupancy tenant could sub-let 
-his holđiñäg in perpetuity. The court remarked that the term 
“of the sub-tenancy was really immaterial and said that such 
,Sub-letting could not make the sub-lessee a tenant ‘of the land- 
lord. If any authority were needed for a clear proposition 
like this, this Full Bench case of Mahesh Singh v. Ganesh Dube 
-provides one. There is no contract between the mortgagec 
of an -occupancy tenancy and the landlord and because the 
tenant.is prohibited by law from mking a valid transfer, he by 
the very fact of the transfer, cannot convert the transferee 
into a tenant in his own pldce.- In the casé of Saudagar 
Singh v. Ganga Singh (8), it was distinctly held by a Bench 
of two Judges of this Ceurt that even.in the case of a fixed-rate 
tenancy, the mortgagee did not become a tenant of the land- 
lord even if he paid the rent with his own hand. It was 
observed that the paymefit would be pay ment on behalf of the 
mortgagor. 
"My conclusion is that the decree of the learned Judge of 
the court below against the appellant was wrong. 


The appeal is allowed and the suit of the respondent as 
apne the appellant is dismissed with costs throughout. 


° a Appeal allowed. 
(1) [1893] I. L. R, 15 All., 219 (F. D.) 
(2) [1893] I; L. R., 15 All, 231 
(3), e[t921d 19 A. L. J. R, 702, 





XXII 30 R. ° ? ° 


CIVIL 
1924 
KISHUN 
Dayar, SAHI 


EA 
Lr. SAHIB- 
ZADA RAVI 
. PARTAB 
NARAIN 
SINGH. 


Mukerji, J 


"CIVIL . 
- 1924 


— 


January, 18. 


Linosay, J. 


SULAIMAN, J. 


Lindsay, Ja ` 


234 - HIGH COURT . [Ac tn Te R, 

UMRAO (Plaintif). 2 os 
s Versus l 
LACHHMAN AND OTHERS (Defendants). = 
Pre-emption—Suit for—lirst Courl’s decree—Plaintiff lost status 
of co-sharer subsequent to—Effect of on his right to pre-empt, 

In dealing with ‘suits for pre-emption three dates have to be 

looked to, namely, the date of the sale sought to be pre-empt- 

ed; the date.of the suit and the date of the first court’s decree, 


It is not competent to courts in appeal] to pay regard to any 
events which may happen subsequent to the date of the first 
court’s decree ; if on the latter date the plaintiff had a subsist- 
ing right to pre-empt, he was entitled to succeed and his suit 
could not be defeated because by reason of some event, which 

-had happened subsequent to the date of the first court’s decree, 
he had lost the’status of a co-sharer, Baldeo Misir v, Ram 
Lagan Shukul, [1923] 21 A, L. J. R., 648, referred to. 

SECOND APPEAL from a decree of BABU ZORAWAR SINGH, 
Additional Subordinate Judge of Banda, reversing a decree of 
Maury: MunammMap Tagi Kuan, Munsif of Hamirpur. 

K. N. Laghate, for the appellant. 

Janki Prasad, for the respondents. 

The judgment of the Court was deliv ered by * 

Linpsay, J.—We think this appeal’ must be allowed in view 
of the law as laid down in the case of Baldeo Misir v. Ram 
Lagan Shukul Q). 

The relevant facts are as follows: — 

The plaintiff, who is the appellant here, sued for pre- emption 
and apparently admitted that he was thot entitled to any prefer- 
ence against the vendee unless he could show that he was a co- 
sharer in a certain khewat No. 152. 

In the trial court he produced evidence to show that he was 
aco-sharer inthis khewat and he felied upon a deed of sale 
which had been executed in pie favour by o one Jawahir on the 
roth January, 1919. 

At the same time this pre- ee suit äs being tried in the 
eourt of the Munsif,a suit had been brought by the sons of 
Jawahir to set aside this sale of the roth January, 1919. ‘The 
suit was pending but had not been decided at thee time the 
Munsif gave his decree in the pre-emption suits 

The Munsif was of qpinion that inasmuch as the plaintiff 
Umrao had shown that he ` was also a co-sharer at the time of 
na s * 5S, A. No. 1391 of 1922, 

(x) T923] 21 A. L. J. R., 648, 
s 
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the sale sought to be pre-empted, that he was also a co-sharer at 
the time the suit was brought and that he was still a co-sharer at 
the time the suit was being decided, he was entitled to a decree. 


It happened that on the 27th of April, 1921, that is to say, 
more than three months after the first court’s decree had been 
passed, Jawahir’s sons succeeded in gettirig the sale of 1919 
set aside. ‘The decree setting that sale aside was afterwards 
Affirmed in appeal. 


When the appeal against the decree in the pre-emption suit 
was heard by the Additional Subordinate Judge of Banda, on 
the 1st of August, 1922, he dismissed the claim of the plaintiff 
on the ground that the plaintiff was no longer a co-sharer. That 
finding of course was based upon the judgment to which we 
have referred and which .was passed on the 27th April, 1921, 
the judgment by which Umrao was deprived of the property at 
the suit of the sons of Jawahir. 


We have held in the case which has been cited at the be- 
ginning of this judgment that in dealing with suits for pre- 
emption three dates have to be looked to, namely, the date of 
the sale sought to be pre-empted, the date of the suit and the 
date of the first court’s decree. We held in that case, and we 
hold in this case, that it is not competent to courts in appeal to 
pay regard to any events which may happen subsequent to the 
date-of the first court’s decree; if ondhat latter date the plaintiff 
has a subsisting right tg pre-empt, he is entitled to succeed and 
his suit cannot be defeated because by reason of some event 
which has happened subsequent to the date of the first court’s 
decree he has lost the statys of a cg-sharer. 

We, therefore, allow this appeal, set aside the decree of the 
court below and restore the decree of the court of first instance. 
The appellant i is entitled fo his costs both here and in the court 
below. 

Appeal allowed. 


ADYA SARAN SINGH (Applicant) 
e e versus : 
JAGANNATH (Opposite-Party).* " 


Government of India Act, section roz—High Court—Power. of 
superintendence —Exercise of —Subordinate court’s order—Based 
on error of Idy or fact—IVhen High Court cannot interfere. 


The power of superintendence vested-in the High Court, 
which is now embodied in section 107 of the Government of 
India Act, was not. intended to” authorise the court, in jhe 
. . 


* Misc Applicati on Na, 4175 of 1923... : 
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exercise of the authority so given, to interfere with and set 
right the order of a subordinate court on the ground that such 
order had proceeded on an error of law or an error of fact. 
Muhammad Sulaiman Khan v. Fatima, [1886] I. L. R., 9 All, 
104, followed. 


APPLICATION under section 107 of the Government of India 
Act. 


Peary Lal Banerji and Uma Shankar Bajpai, for the appli- 
cant, 


Narain Prasad Asthana, for the opposite party. 
The judgment of the Court was delivered by 


Piccort, J—This is an application of a somewhat unusual 
character, It is perhaps advisable that we should explain pre- 
cisely the circumstances under which it comes to he presented. 
The suit out of which it arose was one filed in the court of an 
Assistant Collector. The plaintiff in that suit, alleging himself 
to be the proprietor of certain land in the possession of the 
defendant as a rent-free grantee, claimed to resume the said 


‘grant under the provisions of section 154 of the Local Tenancy 


Act (II of 1g01). The trial court fixed a large number of 
issues and decided all of them. In substance it came to:the 
conclusion that the plaintiff was entitled to the relief claimed 
and it decreed that-relief accordingly. ‘There was an appeal by 
the defendant to the’ cofirt of the District Judge and it is not 


denied thgt under the circumstances aneppedl lay to that court. 


The District Judge came to the conclusion that the land in pos- 
session of ‘the defendant was not liable to resumption under 
section 154 aforesaid. “Bye reason of the provisions of section 
T53 of the sate Act, the court, hearing a suit for the resumption 


-of a rent-free grant and finding the E rant not liable to resump- 
c 


tion on grounds other than those specified in section 151 of the 
Act, is bound to proceed to determine whether that land is 
liable to assessment of rent, or whether the holder thereof is 
liable to pay the revenue assessed thereon. The District Judge 
proceeded to deal with this matter hitnself. He found on the 
evidence that this land had been held rent-free for fifty years 
and by two successors to the original grantee, and on this finding 
held that the defendant must be deemed to hold the land in 

roprietary right. This made it necessary that the revenue 
Payable by, the defendant should be determined: - There were no 
materials on the record upon which this could be dqne, The 
District Judge, therefore, passed an order in „which he’ stated 
that the appeal was allowed with costs, but that the record must 
go back to the Assistants Collector in order that the revenue 
payable by the defendant ynight be determined. ‘The order is 
fot happily worded. It does not embody the important finding 

at the defendant is declared to be the proprietor, of the land. 
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Moreover, it does not refer to any -provision of the law on the 
strength of which the case is remanded to tlre court of first 
instance for further proceedings. The defendant assumed that 
the order of the appellate court at that stage must be treated as 
an order of remand under Order 41 rule 23 of the Code of 
Civil Procedure and he was advised that no appeal froin such an 
order would lie to this Court. There is a decision to that effect 
in the case of Anand Gir v. Sriniwas (1). When the Assistant 
Collector had carried out the direction given him, the plaintiff 
presented to the court of the District Judge an appeal against 
the final decree in the suit. The District Judge held that no 
appeal lay to him and passed an order returning the appeal for 
presentation to the proper court, meaning thereby no doubt the 
court of the Commissioner of the Division. Against this order 
no appeal lay and even an application in revision would not have 
-been entertained by this Court.in.the existing state of the 
authorities. We feel bound to remark that it is a matter deserv- 
ing the attention of ihe legislature whether some definite pro- 
cedure ought not to be provided by which the question as to 
whether an appeal in a particular instance lies to the District 
Judge or to the Revenue Courts might be brought before this 
Court for adjudication. The application before us now, how- 
ever, has nothing to do with this order of the District Judge 
refusing to entertain the plaintiff’s appeal against the final decree 
of the Assistaft Collector, Our jurisdiction is being invoked 
under section 107 ôf the Government of India Act in respect of 
the order by which the learned District Judge, after having 
adjudicated the defendant in the suit to be the proprietor of the 
land in question, remande@ the caseto the court of first instance 
to have the amount of the revenue payable by -him determined. 
In argument before us this order has been treated as an order 
of remand under Order 41 rule 23 of the Code of Civil Pro- 
cedure. Looking at the order in this way, it has been contended 
that it ig not a proper order, because the trial court had disposed 
of every single issue fixed in the suit and the necessity for a 
further proceeding in that court had arisen under the provisions 
of the Tenancy Act by reason of the District Judge’s finding 
that the defendant was entitled to be declared the proprietor of 
the land in suit. It has fyrther been suggested that, under the 
circumstances, the District Judge would have been better advised 
to remit an issue to the trial court under Oeder 41 rule 25 of 
the Ciyil,Procedure Code, calling for a finding as to the -amount 
of the revenue.payable. Certainly, if this “had been done, the 
District Judge would.then have” been in a position to pass a 
decree in appeal determining every*question which had arisen 
on the pleadings, or which required tẹ be determined under the 
provisions of the law, and against such decree a second appeal 
(2), 16 A, L, J. Ry 71r. 
- @ 
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would have lain to this Court. Looking into this matter in the 
course of the arguments addressed to us today, we find some 
rcason to doubt whether the District Judge’s order is really one 
under the provisions of Order 41 rule 23 of the Civil Procedure 
Code. If it is not, it would have to be described as a decree in 
the suit, and in that case it would seem that an appeal might 
have been presented to this Court. We appreciate the difficulty 
in which the plaintiff was placed, The ruling of this Court to 
which we have already referred was passed in a suit very similar 
to the one now before us-and only distinguishable from it by 
reason of the fact that it was a suit instituted by the holder of 
the rent-free grant for a declaration that he had become by 
operation of law proprietor of the same. The difference between 
the two cases, therefore, is that, in the case referred to as a 
ruling, the whole of the proceedings had throughout been under’ 
section 158 of the Tenancy Act, whereas we are dealing here 
with a proceeding initiated under section 154 of the same Act, 
and it only required to be supplemented by a further proceeding 
under section 158 because of the decision arrived at by the 
appellate court and the provisions of section 153 of the Act. 
We are not in a position, as the matter now stands before us, 
to pronounce a final opinion as to whether a distinction could be 
drawn in principle between the present case and that of Anand 
Gir v. Sriniwas (4) already referred to; still less can we under- 
take to reconsider that c&se or to pronounce afi opinion as to 
whether it was rightly decided. Obvieusly?if upon a correct 
view of the law the order drawn up by the court of the District 
Judge on the judgment delivered by him when he heard and 
determined the appeal filed by the @efendant did amount to a 
decree, then there is no foundation for the application now 
before us. It would be on the face of it absurd for this Court 
to issue a direction to the District Judge to draw up a decree 
on the basis of a certain judgment, if as a matter of fact and 
of law such a decree had already been prepared. We must, 
therefore, deal with the application before us on the assumption 
that the order which it Ís desired fo call in question is not a 
decree, but is an order of remand, whether such remand be 
assumed to be based upon the provisions of rule 23. Order 41 of 
the Civil Procedure Code, or on some inherent power of remand 
exercisable by the appellate court Independently of that rule. 

ooking at the matter from this point of view, it seems to us 
that we are really being asked to hold that the Distgict Judge 
made an improper exercise of his discretion in passing this order 
of remand, instead of either rtmitting an issue under ` Order 41 
rule 25 of the Civil Procedure Code, or drawing up his decision 
on the appeal in such a fprin as to put it beyond doubt that the 
gaid, decision was a decree and not an order of remand. Now, 

(1) 164A. L, J. Ra JIL, 
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in the case of Muhammad Sulaiman Khan v. Fatima (1), it was 
held as long ago as the year 1886 that the power of superin- 
tendence vested in this Court, which is now émbedied in section 
107 of the Government of ‘India Act, was not intended io 
authorise this Court, in the exercise of the authority so given, to 
interfere with and set right the orders of a subordinate court cn 
the ground that such order has proceeded on an error of law or 
an error of fact. We approve of the principle laid down in this 
decision and we propose to follow it. It is, in our opinion, 
fatal to this present application. We dismiss it accordingly 
ae costs. 


Application dismissed. 
(1) [1886] I. L. R., 9 All, 104, 


MOHAN LAL 
versus 
EMPEROR, tnRovceE ISMAIL KHAN.* 


Criminal Procedure Code, section 231—Provisions of—Charge alter- 
ed after commencement of trial—Prosecution witnesses—Accused 
not allowed to re-examine—Nor alldwed to give further evidence 
for defence—Tritl committed to court of sesstons—Procedure, 
illegality of. 


Accused was poe tried under section 324 of the Indian 
Penal Code, and after tle evidence for the prosecution, a charge 
was framed, After the evidence for the defence was concluded,” 
the trying Magistrate | altered the charge into one under section 
307 of the Indian Perfal Code, and, without giving the accused 
an opportunity to re-examine the witnesses for the prosecution 
in regard to the altered charge or to produce such further 
defence evidence as he might have in his defence on that charge, 
committed him to the court of+ sessions for trial on the charge 
so altered. 

Held, that the procedure of the Magistrate was entirely illegal 
and was likely to prejudice the accused in his trial before the 
court of sessionsp andéhe order of commitment must be set 
aside, ° 


CrimINAL Revision from an order of Banu Ray NARAIN, 
Magistfate, first class of Agra. 
` J. M. Banerji,*for the applicant. 
Sankar Saran (Assistant Government Advocate), for the 
Crown, oe 
* Cr. Rev. No. 15 of 1924. s 
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Mushtaq Ahmad, for the opposite party. >` - 

The following judgment was delivered by 

Kanualya LAL, J.—This is an application under section 215 
of the Code of Criminal Procedure for quashing the commit- 
ment of tlre accused on a charge of attempting to commit 
murder. The accused was originally tried under section 324 of 


- LalyJ. the Indian Penal Code. After the evidence for the prosecution 


was closed, the accused was charged under section 324 of the 
Indian Penal Code and the trying Magistrate recorded his. plea 
and proceeded to hear the evidence for the defence. The 
charge aforesaid was framed on the 16th of November, ` 1923. 
-The evidence for the defence was concluded on the rath of 
December, 1923. On the 15th of December, 1923, the trying 
Magistrate altered the charge into one under section 307 of the 
Indian Penal Code and without giving the accused an oppor- 
tunity to re-examine the witnesses for the prosecution in regard 
to the altered charge or to produce such further defence evidence 
as he may have in his defence on that charge, committed him 
to the court of sessions for trial on the charge so altered. Sec- 
tion 231, Criminal Procedure Code, however, requires that when 
a charge is altered by the court after the commencement of the 
trial, the prosécutor and the accused shall be allowed to re-call 


- or re-summon and examine with reference to such alteration 


or addition any witness who may have been examined and also 
to call any such-further witness whoin the gourt may think to 
‘be material. The alteration was made: at a very late stage of 
the case and no commitment ought to have been made on the 
altered charge without giving the accused an opportunity of 
re-examining the witnesse$ for thé prosecution and producing 
his defence in regard thereto. ‘The procedure of the Magistrate 
‘is entirely illegal and is likely to prejudice the accused in his 
trial before the court of session. It is unnecessary to say whe- 
‘ther the evidence adduced was prima facie sufficient to bear 
out the altered charge at this stage of the case. The commit- 
ment of the accused under section 307 of the Indian Penal Code 
is set aside and the committing magistrate directed either to 
proceed with the charge under section 324 of the Indian Penal 
‘Code as it stood originally or, if he alters the charge, to give 
the accused an opportunity to which he is,entitled under the law 
wf re-calling and re-examining the witnesses for the prosecuticn 
and producing such evidence in defence as he may like to pro- 
duce in relation‘thereto. The accused will meanwhile be released 
on bail on a personal re-cognizance of Rs. 1,000 and one surety 
for Rs. 1,000. ys 
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BISAL SINGH AND OTHERS (Defendants) pia 
versus 1924 


ROSHAN LAL AND ANOTHER (Plaintiffs).™, January, 21. 
Registration Act, section 28—Provisions of—Morigage-deed includ- Mureeyr, J. 
ing property which never existed—Registration of —Siub-Registrar, 
jurisdiction of, question of—W hen deed inoperative. 

S and D executed a mortgage in favour of K. After S and 
K’s death, K’s sons sued ,S’s sons and D for recovery of money 
on foot of the bond. The defence taken was that the deed had 
not been properly attested nor properly registered. The Lower 
Appellate Court found that the deed had been properly attested 
and that the propertics mortgaged included a house,in Allaha- 
bad District which never in fact existed. It was common ground 
that it was owing to the inclusion of this house into the deed 
that the Sub-Registrar of -Allahabad had the jurisdiction to 
register it. It also found that the mortgagee was no party to 
the fraud committed on the law of registration and that it was 
the mortgagors who were solely to blame in the matter. 

Held, that it being an admitted fact that the property did 
not exist, the only legitinfate inference to be drawn was that the 
property was included for the purposes of registration and not 
for the purposes of security. So far as the mortgagee himself 
was concemed, he was indifferenfas to the value or nature of 
the property. #ssuming even that the mortgagee was absolutely 
innocent in the matter, inasmuch as there was no property with- 
in the jurisdiction of the Sub-Registrar, he had no jurisdiction 
to register the deed, ynder section 28 of the Registration Act. 
The deed was, therefore, inoperative. 


Seconp APPEAL from a decree of B. J. Datar Esg., District 
. Judge of Allahabad, modifying a decree of MAULVI FARID- 
UDDIN AHMAD Kuan, Munsif. l 


Peary Lal Banerji, for the appellants. 
Nemo for the respondent. fe 


The judgment of the Court was delivered by 


Muxerysr, J.—The facts which have given rise to this appeal Mukerji, J. 
are these. . Two persons Someshwar and Drighijai executed the 
mortgage on which the suit‘Out of which this appeal has arisen 
was brought. The deed was executed on the 4th of June, 1907" 
Someshwar is dead and the mortgagee, Kandhai Lal, is also . 
dead. Kandhai Lal’s sons sued Someshwar’s sons and Drigbijai 
for recovery of money on foot of the bond. The defences taken, 
inter alia, were that the deed had sot been properly attested 
and that it was not properly registered. The lower appellate 
court found that the deed had been properly attested and as td, 
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the registration it found that the properties mortgaged included 
a house in village Ghauspur Khathola, pergana Chail which never 
in fact existéd. Itis common ground that it was owing to the 
inclusion óf this house into the mortgage deed that the Sub- 
Registrar of Chail alias Allahabad had the jurisdiction to register 
it. The learned District Judge also found or purported to find 
that the mortgagee was no party to the fraud committed on the 
law of registration and that it was the mortgagors who were 
solely to blame in the matter. ia 


-In this court it has been urged that the deed was not properly 
attested, that the property which was found to be fictitious was 
never intended to be security for the money and that it must be 
inferred, therefore, that it was included simply íor the sake of 
registration. Further, it is urged that, whatever the intention 
oe the: mortgagee may have been, the law has been infringed and 
the registration cannot be held to be good. One more point 
was taken in the grounds of appeal, namely, ground No. 5. But 
it has not been pressed. 


As to the attestation, it is clear that the learned District 
Judge believed the marginal witness who swore that the execut- 
ants signed the deed before him. The finding, therefore, of the 
court below must be upheld. 


On the question of registration, it appears to me that it is 
difficult to hold with the court below that the mertgagee was an 
entirely innocent person in the matter. Itebeing an admitted 
fact that the property did not exist, it follows that the mort- 
gagee never had a look at the property in order to ascertain 
whether it should form an adequate security or it should form, 
with the other properties mortgaged, an adequate security for 
the money he was going to advance. So far, therefore, as he 
himself was concerned, he was indifferent as to the value or 
naturé of the property. In this state of things, the only legitimate 
inference to be drawn is that the property was included for the 
purposes of registration and not for the purposes of*-security. 
It has been urged by the learned ceunsel for the respondents 
that this is really going against the finding of fact by the lower 
appellate court. But the so-called finding of the learned: District 
judge is really an inference to be drawn from the proyed facts. 
There is ‘no direct evidence referral to by the court below that 
éhe mortgagee acted on a particular representation and what 
that representation was.. The defendant Drigbijai Singh gave 
evidence to the effect that the mortgagee had requestcd that the 
property should be included in the mortgage, But that evidence 
was disbelieved by both,the courts below. The discarding of 
that evidence does not give the result that it was proved by any 
Positive evidence that tlfe mortgagee was unaware of the fact 
*that the property did tot exist. As I have said, he was perfectly 


a 
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-indifferent as to whether the property existed or not. If that 
was the case, the only object with which the property could have 
been included was the obtaining of registration in the office of 
Sub-Registrar of Allahabad. It may be (but there is no evidente to 
prove it) that the mortgagors said that they had a property with- 


inthe jurisdiction of the Sub-Registrar of Allahabad, and if that . 


_was included, the registration could be effected at Allahabad, and, 
further, it may be the case that the mortgagee accepted those 
words and agreed that for the purposes of registration that 
property might be included. ‘This is the utmost view that may 
be surmised in favour of the mortgagee. But the question is, 
does it absolve him from his responsibility in the matter? 


It is conceded that if the mortgagee was aware of the fact 
that the property alleged to be in Chail did not exist, the regis- 
“tration would be void. Now, assuming that the mortgagee 
believed that the property really existed but he allowed it to be 
included with the other property in the deed, in order that the 
Sub-Registrar of Allahabad might have jurisdiction, the question 
would be whether the registration is valid. In my opinion 
the law on the point is very clearly stated in section 28 of 
the Registration Act and it simply says that to give the Sub- 
Registrar jurisdiction, the property included in the deed or a part 
of it must be situated within the jurisdiction of that officer. No 
. question of fraud by one party gr the other enters into the 
language of the law. The question of fraud may be pleaded 
only to stop a party from raising a plea, but the jurisdiction of 
a registering officer cannot come into play simply because one 
of the parties to a transaction has been guilty of fraud. There 
was no property within the jurisdfction of the Sub-Registrar of 
Allahabad, and, in my opinion, it follows as clearly as possible 
that he had no jurisdi¢tion to register the deed. There is no 
,.case-law which deals directly with the point. In every case 
that has been brought to my notice, the inference was that the 
mortgagee was more or less culpable. Such an inference is 
really irresistible and the case which 1 am asked to suppose is 
practically impossible to accept. I am, however, of opinion that 
assuming even that the mortgagee was absolutely innocent in 
_ the matter, that fact would not give the Sub-Registrar of Allaha- 
bad jurisdiction to register the deed. ‘The result must follow, 
namely, that the deed is inoperative. It may be that the mogt- 
gagors have laid themselves open to prosecution or a.suit for 
damages, but that is a different matter. 


The result fg that the appeal succeeds. 1 set aside the decrees 
of the courts below and dismiss, the suit of the plaintiffs-res- 
pondents with costs throughout. 


Appeal aljowtd, 
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own, : ISH NARAIN UPADHIA (Plaintiff) : 
1924 versus ` 


—— 


January, 21. RAMESHAR LOHAR AND anotrHer (Defendanis).* 


Sroart, J, Landlord and tenani—Suit for ejectmenl—Original consiructions 
replaced by new ones by defendant—Plaintiff’s acquiescence— 
Appeal from Subordinate Judge’s decision—High Court. rules 
(r. 3, chap. [I1)—Applicability of—Certificate, necessity of— 
Appeul admitted to hearing—Effect of. 


Plaintiff (zamindar) sued to eject defendants (blacksmiths) 
from a saiban, a dalan and a shed on the allegation that they 
were recent constructions upon his land. The Munsif, finding 
that one of the structures was an old one, dismissed the suit 

. in respect of it and decreed defendants’ ejectment from the two ` 
- others. On defendants’ appeal, the Subordinate -Judge found 
: “that the two structures from which the Munsif had ordered 
defendants’ ejectment were eight years old‘’, that the recent 
“constructions were in the place of the old ones”, that ‘‘ the 
plaintiff did not protest when the new ones were built” and 
that since the defendants had got themselves disliked by the 
plaintiff by giving evidence in a criminal case contrary to his 
a - views, the plaintiff had lodged the suit for ejectment. The 
7 learned Judge ultimately dismissed the whole of the suit, There- 
upon the plaintif^appealed to the High Court in respect of the 
two buildings from which the Munsif*had ordered the defend- 
R . ants to be ejected, on the ground that there was no evidence 
on the record to support the finding that_those two structures 

were made in the place of old one ` ` 


Held, that this ground of appeal was not open to the plain- 
tiff under the High Court rules (Rule 3, Chapter III) as no 
certificate was filed, Unless the certificate was present, the 

` matter could not be argued in spite of the fact that the appeal 
had been admitted to hearing. 


x Held, further, that the original constructions were for the 
defendants’ use in carrying on their trade, and that the plaintiff 
not only had acquiesced in their having been made but accepted 
them as reasonable appurtenances of the defendants’ dwellings, 
and when those constructions came to an end, the defendants 
had every right to replace them assethey were before, ‘The fact 

° that the defendants did replace them as they were before was 
` fatal to the plaintiff’s appeal, 


SECOND APPEAL from a decree of MAULVI Art Ausat, 
- Subordinate Judge of Jaunpur, reversing a decree of Basu 
~ <= BANWARI LAL, Munsif of Shahganj. i 
` Haribans Sahai and S, S. Sastry, for the appellant. 
< - Kumuda Prasad, for the respandents. : 
A * S, A. No. 1082 of 1922. 
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The following judgment was delivered by 


Stuart, J.—The plaintiff-appellant is the zamindar of village 
Sari, The defendants-respondents are two blacksmiths living 
in the same village. The plaintiff sued to eject the defendants 
from a saiban, a dalan anda shedon the allegation that these 
were recent constructions upon his land. The defendants are 
tenants and residents in the village in which they have a house. 
They carry on business as blacksmiths there. The Munsif 
found that one of these structures was an old one and dismissed 
the suit in respect’ of it. He decreed the blacksmiths’ ejectment 
from the two others. The blacksmiths appealed to the learned 
Subordinate Judge. The zamindar did not appeal in respect of 
the dismissal of the portion of his suit. The learned Subor- 
dinate Judge decided as follows:—He found that the two 
structures from which the Munsif had ordered the defendants’ 
ejectment were at least eight years old. He continued: 


“I am satisfied that these constructions were in the place 
of the old ones and so plaintiff did not protest when the new 
ones were built in place of the old ones and now owing to a 
criminal case he has lodged the suit”. 


What he meant by the latter part of his finding was that the 
blacksmiths had got themselves disliked by the zamindar by 
giving evidencë in a criminal case contrary to his views. The 
learned Subordinate Judge then dismissed the whole of the suit. 
The zamindar has ‘appealed in respect of the two buildings from 
which the Munsif ordered the blacksmiths to be ejected. He 
takes the position that there was no evidence on the record to 
support the finding that tifese two structures were made in the 
place of old ones. This ground of appeal is not open to him 
under the High Court ryles—Sce Rule 3, Chapter IHI—as no 
certificate is filed. 

“If the ground of appeal is that there Js in fact on the record 
no evidence or admission to support the decree, the ground shall 
so state, and shall further state specifically the material finding 
in support of which there is no evidence or admission on the 
record, 

No appeal from an appellate decree presented by an advocate, 
attorney or vakil shall pe admitted on any such ground as is in 
this rule referred to, unless such advocate, attorney or vakil 
certifies under his hand the memorandum of appeal that he has 
examined the record and that, in his opinion, such ground is 
welffounded in fact”, 


Now it is urged to me that asthe appeal was admitted for 
hearing by a learned Judge of this Court, it is not open to me 
to apply that rule, and that in any cir¢umstances I could permit 
the certificate to be filed now. I read the rule as imperative 
Unless the certificate is present, the matter ¢annot be argued in 
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spite of the fact that the appeal has been admitted to hearing. 
It does not follow that the appeal was admitted on this ground 
for there are other grounds which have been argued. In respect 


.of “the second point that I might allow the certificate to be filed 


now, I note that this appeal was filed on the roth of July, 1922. 
The certificate should have been filed within at the most a few 
months. I hold a strong view that it is no use making rules 


unless one keeps them and that if a rule of this Court is dis- 


obeyed and the court allows it, as I am asked to do, to be 
complied with some 18 months afterwards, the rule is not likely 
to be very effective, for it will always be possible to break the 
rule at first and to comply with it two or three years after- 
wards. 


I now take the appeal upon the other points. It is urged 
by the learned counsel for the appellant that on the finding of 
fact the appeal should succeed. His case is that acquiescence 
gives no title. This argument is beside the point. What I find 
the Subordinate Judge to have concluded is this; that construc- 
tions similar to these had existed for some twelve years for 
the convenience of these blacksmiths upon the sites on which 
they now stand, and the only conclusions to be drawn from the 
fact that the blacksmiths, worked in the village are that these 
constructions were for their use in carrying on their trade 
or business or in some ‘way accessory to it. *As the original 
constructions had been made many years agb, the obvious pre- 
sumption is that the zamindar not only had acquiesced in their 
having been made but accepted them as reasonable appurtenances 
of the blacksmiths’ dwellings, and when those constructions 
came to an end, the blacksmiths had every tight to replace them 
as they were before. I find that they have replaced them as 
they were before onthe finding Cf the learned Subordinate 
Judge. His conclusion, is therefore, correct and I dismiss this 
appeal with costs. 


xp ` Appeal dismissed, 


a 
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MANNI LAL anD otuers (Defendants) ee ava 
versus 1924 
. RANI (Plaintiff).* January, 21. 


Pre-emption—Stit for—Plaintiff and vendor co-widows and co- Lywpsay, J 
sharers—Vendee only a co-sharer—Custom—Hissedar karibi Sonaman J, 
enlitled to preference as against other co-sharers—Ilhether 
plaintiff and vendor hissedar karibi. i 

The plaintiff and the vendor, in a pre-emption case, were 
co-widows and co-sharers-in the plot sold. The defendant- 
vendee was also a co-sharer in the same plot but was not in 
any way related to-the vendor. ‘The. Courts below decreed the 
suit holding that there was a custom under whicha hissedar 
karibi was entitled to preference as against other co-sharers, 
and that, having regard to the fact that the plaintiff and the 
vendor belonged to the same Hindu family and by marriage 
had become members of the family, they were hissedar karibi 
of each other. we i <a 

Held, that the view of the Courts below was correct. Khuman 

` Singh v. Hardai (F.8,), [1888] I. L. R., 12 All, 41, Radhey 
Prasad v. Nannu, s I. C., 669, Jagrani v. Bisheshar Dube, 
[r916] 14 A. L. J. R., 449 and Kurta v. Jafri, [1916] 33 I. C., 

8or, referred to. R f 
SECOND'APPEAL from a decree of B. C. Fores Eso., Dis- 
trict Judge of Farrukhabad, confirming a decree of BABU GANGA 

Prasan Varma, Subordinate Judge. 


Gulsari Lal, for the appellants. , 
-. Surendro Nath- Sen, for the respondents. 
The judgment of the Cpurt was delivered by 


. SULAIMAN, J.—This is a defendants’ appeal arising out of Sulaiman, J. 
a suit for pre-emption. 

The plaintiff and the vendor in this case are co-widows and 
they admittedly are co-sharers im the plot described as grove 
which-has been sold. Both the courts below have decreed the 
suit holding that there is a custom under which a hissedar 
karibi is entitled to preference as against other co-sharers and 
that the present plaiftiff ĉomes within the definition of the 
expression /issedar karibi of the vendor. The defendant-trans? 
feree is also a co-sharer in the same grove but is not in any 
wdy refatéd to the vendor. There is now before us no dispute 
as to there being a right of pre-emption with regard to the 
sale-deed. ‘The only question is whether the plaintiff has pre- 
ference as against the transferees. Both the courts below have , 
come to the conclusion that having regard to the fact that thes¢, 

* S, A. No, 1311 of 1922, ` 
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ladies belong to the same Hindu family and by marriage have 
become members of the family, they are hissedar karibi of each 
other. 


‘On behalf of the defendants it is contended before us that 
the word karibi means a blood relation and that, therefore, the 
plaintiff and the vendor, who are connected with each other only 
through marriage, are not blood relations. The word karibi 
is derived from the word karib which is defined’ in Wilson’s 
glossary as meaning near, near to; also near in relationship, a 
kinsman, a relative, a connection by birth or marriage, excepting 


the relation of parent and child. 


It was also pointed out in the Full Bench case of Khuman™ 
Singh v. Hardat (') that the word karibi is sometimes ambigu- 
ous but in connection with other words it may have a very wide 
meaning.. Mr. Justice Karamar Husain, ina case, Radhey 
Prasad v. Nannu (#), was of opinion that the word rishtedcran 
karibi meant near relations by blood or marriage. In the present 
case the word rishtedar, isnot used at all, we have only the 


‘word karibi, and that, in our opinion, simply means relation. 


We may point out that in a case, Jagrani v. Bisheshar 
Dube (8), it was held that a son-in-law was not a rishtedar’ 
karibi because he was not connected with the Hindu family 
whose daughter he had married. It was also pointed out that 
the cases of Hindu females are different on the ground that they 
become members of the families into which *they marry. This 
remark distinguishes that case from another case of the same 


* Bench, Kuria v. Jafri (4), which was a case of Muhatnmedans 


and where it was held that the two widows of two deceased 
brothers were not near relations so as to come. within that cate- 


. gory. In this view of the matter we are of opinion that the 


view of the courts below on this point’ was correct. 


_The result, therefore, is that this appeal must fail and it is 
hereby dismissed with costs. a ak 
ee E Appeal dismissed. 
(1) [1888] I. L, R., rr All, 41. . 
(2) 5I. C. 669. 
(3) [1916] 14 A, L. J. R., 449. 
(4) [1916] 33 I. C., Sor. 
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FULL BENCH. 


—_———— 


ATMA RAM (4pplicant) CRIMINAL 
CENSUS eet 
KING-EMPEROR (Opposite-party).* l January, 24. 


Pubiic Gambling Aci (Act III of 1867) as amended by Aci I of 1917, Mears, C. J. 
Section 3—Offence under, nature of—Insiruments of gaming Lrpsay, J. 
—IJVhat amounts to— Section 6—A pplication of, Ryves, J. 


Applicant wrote figures 1 to 100 on separate pieces of paper 
which he rolled up into a ball and placed in a jar which was 
then closed, At an appointed time the jar was opened and three 
balls were taken out of it at random and the numbers found on 
them were added up, Persons who had correctly guessed the 
last digit, were said to receive 9 times their stake, and those 
who correctly guessed the last two digits, received 50 times. 
Bets were recorded upto the time of the opening of the jar. 
Out of the 3 balls taken out of the jar, 2 were handed to the 
public and the 3rd was retained by applicant who, after looking 
into a list of the bets, chose such a figure as would best suit 
his " book”. He then read out the last figure with the result 
that: applicant won all the bets on the first two figures and lost 
only on the single figure in the case of persons who had chosen 
that figuré. : 

Held, that applicant was guilty of an offence under section 3 
of the Public Gambling Act (Act No. III of 1867) as amended 
by Act I of 1917 of the Local Legislature, Lachchi Ram v. 
limperor, 20 A. I, J. Re, 218, referred to. 

Where as a result of a search made on applicant’s premises, 
in accordance with a warrant issued by the District Magistrate, 
under the terms of séction 5 of the Act, a jar containing the 
balls of paper referred to were found, held, that those balls 
of paper were instruments of gaming. Without them the 
ganting could not possibly have been carried on, and, therefore, 
the provisions of section.6 applied, Emperor v. Dattatraya 

- Shankar Paranjpe, I. L. R., 47 Bom., 960 and Durga Prasad 
v. King-Emperor, 21 A. L. J. R., 36, referred to. 
Criminal Revision from an order of M. I. P. HERCITEN- 
RODER Eso., SessionseJudge@of Saharanpur. 


Nehal Chand, for the applicant. 
Sankay Saran (Assistant Government Advocate), for the 
Crown, i 
The judgment’ of the Court was delivered by - °°. 
Mears, C. J.—Atma Ram was convicted by the District Mears, C. J. e| 
Magistrate of Dehra Dun under section 3 of the Public Gambjing, 
* Crim. ‘Rey. No. 681 of 5923. . 
KXI32R, oo ° ` ° 
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Act (Act No. III of 1867) as amended by Act I of 1917 of 
the Local Legislature and sentenced to pay a fine. His appeal 
was dismissed by the learned Sessions Judge of Saharanpur. 
He then filed a revision in this Court on the ground that the 
conviction was untenable having regard to two recent decisions 
of this Court which will be referred to hereafter. The case has 
been referred io a Full Bench. The order of reference is as 
follows :—“ Having regard to the very singular form in which 
“common gaming house” has been defined and to the decisions 
in Lachhi Ram v. King-Eempcror (1) and Durga Prasad v. King- 
Emperor (#), I think it desirable to appoint a Full Bench to 
consider whether on a fair construction of the words ‘used for 
the profit or gain of the person owning,’ the acts done by Atma 
Ram are sufficient to support the conviction or whether the 
language of the definition is inapt and insufficient.” 


The judgment of the trial court is somewhat involved and it 
is not easy to find from it what are the real facts of the case. 
After a careful examination of the judgment on appeal and the 
evidence on the record, it is possible to arrive at a conclusion as 
to what the facts actually were. Once these facts are acertained, 
we have no hesitation in holding that the conviction was 
justified. 


The law regulating public gambling in these provinces was 
Act No. III of 1867 and it proved for nearly 50 years to be 
adequate. In 1910, however, a new formeof gambling came 
into fashion and rapidly increased in popularity. This was 
known as Satia gambling. The public were invited to guess 
what would be the last two digits or the last digit or the average 
price of a chest of opium at the monthly sale in Calcutta. 


In the town of Agra, and, subsequently, in the neighbouring 
western districts, this form of gambling came into such a vogue 
as to dislocate the daily life of a large number of artizans and 
the poor classes and caused much misery in their families, and 
led to an increase of crime. A somewhat similaf form of 
gambling was also introduced later iato Saharanpur, Morada- 
bad and neighbouring districts. Instead of the price of opium, 
the average price of cotton in Bombay as telegraphed by a 
broker, was used for the purpose of betting and bets were made 
on the last digit or the last two digfts. ° 

e 


If such betting was carried out in ‘‘a public place,” the Act 
as it stood would suffice; but it was felt that if this form of 
gambling was carried on in a house or other place which would 
not be characterised as a public place, the Ac? as it stood would 
not apply. Act No. 1of 1917 of the Local Legislature was 
epassed in order to meet this new form of gambling, and the 

oS (1) ° [1922] 20°A. L. J. R., 218. 
(2) [1923] 21 A. L. J. R., 36, 
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definition of “common gambling house” as it stood in the old CRIMINAL 
Act was modified. Under the new Act. it was provided by 1924 
section 2 that “Gaming” “includes wagering or betting, except — 
wagering or betting upon a horse-race, when such vagcrine sor la Ram 
betting takes place— 2 KING 
(a) on the day on which ‘stich race is to be run and EMERIOR: 
(b) in an enclosure-which the stewards controlling such Mears,C. J. 
race have, with the sanction of the Local Government, set apart 
for the purpose, 


but does not include a lottery ;~ 


` ‘Instruments of gaming’ includes any article used as a means’ 

or appurtenance of, or for the purpose of carrying on or 
y’ 

facilitating, gaming; 


‘Common gaming-house’ means any house, TE tent, or 
walled enclosure or space, or vehicle, or vessel, or any place 
whatsoever, in which any instruments of gaming are kept or 
used forthe profit or gain of the person owning, occupying, using 
or keeping such house, room, tent, enclosure, space, vehicle, 
vessel or -place, whether by way of charge for the use of such 
house, room, tent, enclosure, space, vehicle, vessel, place or 
instruments or otherwise howsoever.” 


_ The difficulty in this case arises from the words “instruments 
of ‘gaming kept, or used for the prot or gain of the person 
owning etc.” ` 


In these cases of Saita gambling often the only tangible 
evidence that gaming had been going on was the discovery of 
memoranda of. bets made, whether, these were kept in books 
or on loose pieces of paper. 


‘The first case in this Court in which these words were con- 
sidered, was Raghunath aid others v. Emperor (1). That was 
a case of Satta gambling on the sale of opium. When the house 
was raided, some slips of paper were’ found with writing on 
them which were’ supposed to be memoranda of bets made. 
There was sothe argument as to’ whether these memoranda 
really, recorded bets. ig Justice BANERJI, howev rer, held 
as” ‘follows:—- me 


*“ Having aie -howpvedy to ihe tans of the papers, i 
--~- may be assumed that’ they relatéd’ to’ gambling. “In order, how- = 
ever, to sustain the conviction of Raghunath for ‘keeping a 
x common gambling house, it.was necessary for the- prosecution to 
prove not only that. he owned: the.house, or was the occupier 
- of it, and that instruments, of gambling were kept or used in it, 
but that ‘they were kept or -used, for the, profit--or.gain of re 
Raghtriath; Thëre is not a particle of “evidence, to show that 
í- he made any profit or gain out df tht transactions’ wHich might e 
- have taken place in-his house. It’is possible that he made * 
(1) 16A, L. J.B, 760. ; E 
wee ereen oy es the oe -4 e 
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some profit, but in-the absence of cvidence to show that profit 
or gain was made, he could not be convicted merely upon 
suspicion, Therefore, in my opinion, his conviction for keep- 

* ing a common gaming house as defined in Act r of 1917 cannot 
be sustained.” 


That decision was given on the 23rd of May, 1918. The 
same point again came up before a single Judge of this Court 
on the 8th of February, 1922. ‘There the facts were exactly 
similar to the facts in the last case. On this occasion, on the 
search of’ the shop, a betting book was found in which the bets 
were recorded. The Judge was referred to the last case, but 
he had considerable doubts as to its correctness. He, therefore, 
referred it to a Bench of two Judges for decision. In his 
order of reference, after quoting Mr. Justice Bangryji’s de- 
cision, he said: 

“ According to the case which I have already quoted, this 
fact would not itself be enough (namely, the finding of the 
betting book). There must be evidence to prove that Lachchi 
Rain kept this book for his profit or gain. It seems to me to 
be almost impossible to get any evidence aliunde. The pre- 
sumption I should think was that he was not a philanthropist 
but was carrying on betting with, at any rate, the hope, if not 
for the purpose, of profit or gain”. 

The case was heard by a Bench of two Judges and their 
decision is reported in Lathchi Ram v. Emperor (°?) and the 
view of Mr. Justice Banerji waseeafffmed. The learned 


Judges say: pe ok en 
“The definition of a'common gaming house, in our opiaion, 
is not materially different underthe new Act from what it was 
under the old Act, with the exception that it is no longer 

- Necessary as an ingredient of the offence to establish playing 

by cards, dice, gaming tables or’other articles of that nature, 
But the essential element remains. It must be established 
that the owner or occupier takes a fixed commission which is 
irrespective of the result of the gaming, or, at the outside, that 
he manipulates the conditions in sych a manner that he cannot 
possibly lose”. 

It will thus be seen that although the views of all the 
Judges of this Court may not agree, three Judges have definitely 
ruled that the words “used for the profit or gain of the person 

eowning the house” must be strictly proved by evidence, 


_ This last case was recently considered by the High Court 
at Bombay in Eutperor v. Dattatraya Shankar Paranjfe (°) and 


_ was dissented from. Sir LALLUBHAI SHAH, Kit., ACTING CHIEF 


Justice, who delivered the judgment of the Bench, said :— 
“I do not think that on a proper “construction of the defini- 
« tion the Prosecution can be restricted for the purpose of 
(1) -zo A. L. J. R., 218. 
e (3) ILL. R, 47 Bom., 960. 
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proving that a particular house, room or place is a commen CRLMINAL 
gaming house, to the two alternatives mentioned in the case fag 

of Lachcht Ram v. Emperor. It is sufficient if the house is ers 
one in which instruments of gaming are kept or used for,the Arma RAM 
profit or gain of the person keeping or using such place, 4. e., v. 
where the person kecping or using the house knows that profit Kinc- 

Rack eyes sine . EMPEROR, 

or gain will in all probability result from the use of the instru- SIEN 
ments of gaming. The profit or gain may not actually result Mears,C. J, 
from such usc, But if profit or gain is the probable and 
expected result of the game itself and if that is the purpose of 
keeping or using the instruments, it would be sufficient, in my 
opinion, to bring the case withiu the scope of the definition. 
At the same time it is clear that the prosecution must establish 
that the purpose is profit or gain. This may be done either by 
showing that the owner was charging for use of the instuments 
of gaming or for the use of the house, room or place, or in any 
other manner that may be possible under the circumstances of 
the case, having regard to the nature of the game carried on in 
that house”. 


It seems to us that a very slight amendment in the wording 
of the section would remove all difficulties in future. - The 
words now are “ instruments of gaming are kept or used for 
the profit or gain of the person owning ”. If instead of the word 
“for”, we substitute “ with a view to ”, we think there can be 
no difficulty in arriving at a conclusion as to whether a given 
case falls within the section. The werds would then be “instru- 
ments of gaming are kept or used with a view to the profit or 
gain of the person owning”. ` 


The facts in the present case are as follows :— 


Atma -Ram wrote figures 1 tò 100 on separate pieces of: 
paper which’he rolled up into a ball and placed in a jar ‘which 
was then closed. At an appointed time in the afternoon, the 
jar was opened and three balls were taken out of it at random 
and the numbers found on them were added up. Persons who 
had correctly guessed the last digit, received, it is said, 9 times 
their stake, and those who correctly guessed the last two digits, 
received 50 times. Bets were recorded up to the time of the 
opening of the jar. The 3 balls were then taken out, 2 of 
them were handed to the public and the 3rd ball was retained 

_by Atma Ram who sead oyt the figure written on it. To take 
an example, the two balls given to the public bore figures 1p 
and 53. Atma Ram then having got before hima list .of the 
bets, .chose such a figure as would best suit his “book”. Thus 
in this case seeing that nobody had chosen 7o as the two last 
digits,. he said ‘that the number inscribed on the 3rd piece of 
paper was 7, making the total 70." He, therefore, won all the 
bets on the two figures and lost only on the single figure in the 
case of persons who had chosen zera On this finding it 6 
clear that the conviction of Atma Ram was right even under 3 

e 
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Criminal the restricted meaning given to the section in the case of Lach- 


7924 chi Ram. 
ATMA RAM But there is another aspect of the case which has not been 
v noticed by the Courts below which is equally conclusive against 
AAE Atma Ram. The Magistrate of the district had issued a warrant 


aa under the terms of section 5 of the Act and it was in accord- 
Mears,C. J. ance with that warrant that the premises were searched. When 
they were searched, a jar containing these balls of paper was 
found. It is quite clear that these balls of paper were instru- 
ments of gaming. Without them the gaming could not possibly 
have been carried on. They are quite distinct from the slips of 
paper or books in which bets were entered. Such slips were 
not necessary for the carrying on of the gaming but these 
balls of paper were. They were, therefore, implements of gaming 
found in a-search duly authorised under the Act, and there- 
fore, the provisions of section 6 apply. The finding of these 
balls in a jar in a house occupied by Atma Ram raises a 
presumption which he has not attempted to meet. On this 
ground alone the conviction would be justified. 


We reject the application. 


We direct that a copy of this judgment be transmitted to the 
Local Government for their consideration of the amendment 
of the Act suggested by uy . 


e Application rejected. 


e e 
fi PRIVY COUNCIL. 
cvi - _ HARI BAKHSH (Plaintiff) . 
924 SS versus 
ase BABU LAL AND ANOTHER (Defendants).*. 
Co — Hindu law—Joint Hindu family—Partition betwecn some members 
ene —No presumption of division between a party to such partition 
Loro SHAW, ` and his male descendants. _ e (See 
Lord b On a separation between two or more members -of a’ joint 
eee .. Hindu family, there js no presumption of any division between 
Epc, _: ong such. member and his sons and grandsons ister $e,-and ‘in 
Mr AMEER the absence of evidence to the contrary, they .would. be deemed 
a ALI t0 be joint. Balabux Ladhuram, v.. Rukhuftbai,. I.L. R., 30 
i Cal., 725; Balkishen Das v. Ram Narain Sahu, 1. L: Ray. 30 
; Cal., 738 and Jatti v, Banwarilal, 21 À, L. J. R, 582, referred 
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. APPEAL from a decree of the Ghief Court of the Punjab. cvm, 


pansan 


Sir G. R, Lowndes, K. C. and E. B. Raikes, for the appel- 1924 
lant. 


° Hari 
ap pt yi B 
4. M. Duane, K. C. and WW’, Wallach, for the respondents. eae 
bi, or g Banu LAL 
The following judgment was delivered by piei 
Sir John 


Sır Jonn Epce.—This is an appeal by the plaintiff from Edge. 
a decree, dated the 2nd. July, 1917, of the Chief Court of the 
Punjab, which reversed a decree, dated the 15th May, 1914, of 
the District Judge of Delhi, and dismissed the suit. The suit 
is for the partition of property alleged by the plaintiff to he 
joint property of the parties. 


The parties are Hindus of the Bakkal Aggarwall caste, and 
are subject to the law of the Mitakshara. The following pe- 
digree shows how the parties are related to each other :— 


DEVI DUTT=.. 
| 
ene eee 


Jodh Raj== . . . € 
Died in 1903. | 





ist wife=Jai Narain=-2nd wife Sanahi Ram== 
l i | 
| Died 29th |° gg A 
| January, 
| 1906. 
ist wife==Bishan Dayal=2nd wife, Sri Ram. Babu Lal=.. 
*Died sth De- Died without Dicd Sonless, Defendant 
| cember, 1909. issue, * 21st May, 1908. 
| | 
| 
. Chait Ram 
| ° ° Defendant. 
e 
| . i 
Brij Mohans=Musammat Indri, Murli Dhar—Musammat Basanti, 
_ Died 22nd | . Died 15th | 
June, t905 |7 ° June, 1908. | ° 
Banwari Lal. Hari, Bakhsh. . 
Died in 1903, Born in. 1903. i aon 


Plaintiff. © 0 ` 


CIVI, 


—— 
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Edge. 
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Jai Narain and Bishan Dayal had daughters, to whom it is 
not necessary to refer. 


The plaint in this suit, dated the 21st November, 1910, was 
présented to the Court of the District Judge of Delhi by Hari 
Bakhsh, a minor, by his guardian and next friend, Musammat 
Basanti, who is his mother. The defendants to the suit are 
Babu Lal and his son, Chait Ram. 


The case of the plaintiff was that he and the defendants are 
the surviving male members of a joint Hindu family possessed 
of joint property, toa half-share of which he claimed to be 
entitled on partition, and he claimed to be entitled to a decrce 
for partition and for accounts, and other reliefs, The District 
Judge of Delhi gave the plaintiff the decree which he claimed. 
The Chief Court of the Punjab, on the 2nd July, 1917, in 
appeal, dismissed the suit. On an application for review the 
Chief Court varied its.decree dismissing the suit by granting the 
plaintiff a decree for partition fof the Maliwara house and a 
declaration that the Katra Ashrafi house at Delhi is the property 
of the family, and that the plaintiff has equal rights in it with 
the defendant, Babu Lal. To the application for review the 
two defendants were respondents, and it does not appear why 
the declaration was not made against Chait Ram as well as 
against Babu Lal. 


The case of the defendants was a dgnial, that they and the 
plaintiff were members of a joint family, and a denial that the 
property which the plaintiff claimed to have partitioned was 
joint family property. Several defences were set up. The 
defendants alleged that Bishan Dayal and his sons formed a 
separate joint family, and that they, after, 1903, had separated 
from each other and had partitioned the property to which they 
were entitled; they further alleged that Sri Ram had adopted 
Chait Ram as his son. Their Lordships will at once deal with 


‘these allegations before proceeding to consider what was the 


main and substantial defence; if prove, to the suit, which was 
that in a separation and partition of 1903, in which Jai Narain 
and his branch had separated from Sanahi Ram and his branch, 
Jai Narain and his sons had between themselves separated, and 
he had partitioned between his sen Bishan Dayal on the one 
«ide and his sons Sri Ram and Babu Lalon the other side the 
property which had fallen to him, Jai Narain, and his branch 
in the partition with Sanahi Lal. 


The District Judge found*that there was absolutely no proof 
of the alleged partition betwen Bishan Dayal and his sons after 
1903. It was the fourth isstie framed by the District Judge. 
ait is not clear that that issue was, discussed or considered in the 
“appeal to the Chief Court, but in this appeal nothing was sajd 
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to suggest that the finding of the District Judge on the fourth 
issue was wrong, and their Lordships consider that the finding 
of the District Judge may be accepted as conclusive that there 
. Was no separation or partition between Bishan Dayal and’ his 
sons after 1903 or at any time. 


The object of alleging that Chait Ram had’ been adopted by 
Sri Ram is obvious. If that adoption had been proved, the 
plaintiff could not in any event have been entitled on a partition 
to one-half of the property in question in this suit, or to more 
than one-third of it, and the defendants would between them 
have been éntitled to two-thirds of it. The District Judge and 
the Chief Court concurred in finding that the alleged adoption 
was not proved. Such an adoption by a brother of the only 
son of his brother would be most unusual, and their Lordships 
accept that concurrent finding as correct. 


The first common ancestor of the parties shown in the pe- 
digree is: Devi Dutt. He, with his son, Jodh Raj, carried on 
business as merchants at Basan, in the State of Jaipur. Jodh 
Raj removed from Basan to Delhi, and at Delhi he and his sons 
carried on business as cloth merchants. They had also branch 
shops at Calcutta and at Cawnpore. In 1903 the shops which 
belonged to the joint family, then consisting of Jodh Raj, his 
sons and grandsons, were known (1) Jodh Raj Narain, at 
Delhi; (2) Jai Narain Khemka, at Delhi; (3) Sri Ram- Ram 
Lal, in which a Stranger was a partner, at Delhi; (4) Murli 
‘Dhar Deoki Nandan, in which strangers were partners, at 
Delhi; (5) Jodh Raj Sanahi Ram, at Calcutta ; and (6) Jai 
Narain Sanahi Ram, at C&wnpore. * 


It is an admitted fact that at the time when Jodh Raj died, 
in 1903, Jodh Raj, his sons Jai Narain and Sanahi Ram, and 
their respective descendants constituted a joint Hindu family 
possessed of the joint property already mentioned. It is also 
an admitted fact that in 1903, after Jodh Raj had died, Sanahi 
Ram and his son separated frofu Jai Narain and his descend- 
ants, and that on that separation the then joint property of 
the family at Delhi, Calcutta, and Cawnpore was partitioned 
between the two branches into which the joint family had 
separated, and that iff that partition, which will hereafter ‘be 
referred to as the partition of 1903, the shops (1), (2), and (f) 
above mentioned fell to Sanahi Ram and his branch, and the 
shops (49, (5), and (6) fell to Jai Narain and his branch. 


The case of the defendants is that in the partition of 1903 
Jai Narain and his sons also separated from each other and ceased 
to constitute a joint family. The District Judge held that the 
onus of proving that Jai Narain and shis sons had separated 
from each other was upon the defendants, who alleged it, Jt 
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has been argued on behalf of the defendants before their Lord- 
ships in this appeal that the onus of proving that Jai Narain 
and his sons had separated was not upon the defendants, and 
that it was for the plaintiff to prove that they had not separated. 
Their Lordships will presently express their opinion on that 
question, but they will first consider whether the evidence which 
was before the District Judge and the Chief Court proves or 
does not prove that Jai Narain and his sons separated, and for 
that purpose it is necessary to state some facts which have not 
so far been referred to by them. 


Bishan Dayal lived in Cawnpore and had been in charge of 
and had managed the shop there. Bishan Dayal married twice, 
and after his second marriage he and his daughter-in-law, 
Musammat Basanti, had quarrelled, and he offered, through her 
brother, Rs. 30,000 as an inducement to her to hand over to 
him the custody of his grandson, Hari Bakhsh, the plaintiff. 
That offer was refused, and Bishan Dayal determined to oppose 
a claim which Musammat Basanti was making on behalf of her 
son, Hari Bakhsh, for the partition of the property now in 
question in this suit. On the 7th August, 1909, a suit was 
instituted in the Court of the Subordinate Judge of Cawnpore 
on behalf of Hari Bakhsh by his mother, Musammat Basanti 
against Babu Lal, his son Chait Ram, and Bishan Dayal for the 
partition of the property» now in question in this suit. Subse- 
quently Musammat Basanti was added as a plaintiff in that suit, 
and Musammat Sarasuti, the widow of Sri Ram, and Musam- 
mat Indri, the widow of Brij Mohan, were added as defendants.. 
The Additional Subordinate Judge gf Cawnpore, before whom 
that suit was, on the 15th April, 1910, framed the issues for 
trial and ordered that the parties should file all their documents 
on that day. The Additional Subordinate Judge probably con- 
sidered the evidence which the parties had brought before him, 
and having come to a conclusion that the Court of the Subordi- 
nate Judge had not jurisdiction to hear and determine that suit 
for partition, he, on the 29th August,1g10, returned the plaint 


` to be presented in the proper Court. It is not now necessary 


for their Lordships to consider whether the Additional Subordi- 
nate Judge had or had not jurisdiction to hear and determine 
that suit. They refer to it with ar? object which will presently 
@ppear. : 


As has been already mentioned, Bishan Dayal was a defend- 
ant to the suit for partition which was brought in the Court of 
Cawnpore on the 7th August,*1909. He made his will on the 
26th November, 1909, and in it stated that in Sambat 1960, his 
step-brothers, Sri Ram and Babu Lal, had separated from him. 
dn that suit of 1909 Bishan Dayal filed a written statement on 
‘the 30th November, 1909, in which he alleged that Jai Narain in 
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the partition of 1903 had divided the property which had fallen 
to his share between him, Bishan Dayal, on the one side and 
Sri Ram and Babu Lal on the other side. Bishan Dayal died 
on the 5th December, 1909. Onthe part of the defendants, it 
has been contended in this appeal that the statements of Bishan 
Dayal in his will and written statement, above mentioned, are 
admissible in evidence in this suit as against the plaintiff, and 
prove that Sri Ram and Babu Lal had separated in 1903 from 
Bishan Dayal, that the family then ceased to be a joint family, 
and that the share of the joint family which fell to Jai Narain 
and his descendants in the partition of 1903 was partitioned 
between Bishan Dayal on the one side and Sri Ram and Babu 
Lal on the other. It appears to their Lordships that these 
statements of Bishen Dayal, who was then an interested party in 
the disputes and was then taking a position adverse to Hari 
Bakhsh, cannot be régarded as evidence in this suit and are 
inadmissible. 


Excluding from consideration the statements of Bishan Dayal 
in his will and written statement, the only admissible evidence 
not open to objection and not ambiguous and inconclusive is, if 
genuine, a letter which purports to have been written by Bishan 
Dayal to his brother. Babu Lal, dated “ Phagan Sudi 2, Sambat 
1965 (22nd February, 1909), which was for the first time pro- 
duced by the defendant Babu Lal on the 14th October, 1911. 
That letter (Exhibit D. 14) as translated is as follows :— 


"“ Compliments from Bishan Dial to Sri Ram-Babu Lal. 


“Jai Narain in your presence separated us, the three brothers, 
on Asarh Badi 10, Sambat 196 The whole work of Delhi 
remained with you, the two brothers, and the work at Cawnpore 
fell to my lot. This partition was effected by Jai Narain. We, 
the three brothers, agreed to his settlement and do not object 
to it. But the account of Sambat 1960 is not yet settled, What- 
ever is due under that account will be paid by you, the two 
brothers, I have nothing to do with it. The property situate 
at Basan and the houses in Delhi will remain joint. We of our 
own accord have written this, No*one can object to it. 

“Dated Phagan Sudi 2, Sambat 1965, 

“What is written above is correct. 

““(Sd.) BISHEN DIAL. 

“© (In Hindi characters.) id 
“ Witnessed by— 

“ Cuuore LAL, Khemka. 
: ‘(In Hindi characters. ) 

LJ 

u Witnessed by— 

“ Ganaa Ram} Bhot. 

.. . “*(In Hindi characters.), a 
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“ Witnessed by— 
“ Sunper MaL, Khemka. 
“ (In Hindi characters. ) 
s “Witnessed by— 
i “Harr Ram, Kanodia. 
“ (In Hindi characters.) 
“Witnessed by— 
t Sueo NARAIN. 
‘(In Hindi characters, ) ” 


Their Lordships are informed by counsel engaged in this 
appeal that Asarh Badi 10, Sambat 1960, was the 2oth June, 
1903. : 

The only witness at the trial who said that the letter was in 
the writing of Bishan Dayal was the defendant, Babu Lal. The 
only witnesses of the five to the letter who spoke to it at the 
trial were Chota Lal, Hari Ram and Sheo Narain, and not one 
of them said thas it was written or executed in his presence. 
Sheo Narain in his evidence at the trial said that Bishan Dayal 
told him that it was a farkhati—that is, a release. At the trial 
before the District Judge Babu Lal said as to it (Exhibit 
D.I4):— . : j 


“The release to which (1) certified yesterday was with inc. 
l have given (I gave it) it to my Pleader, Anand Sarup, for 
production (at the trial at Cawnpore). ‘They said they would 
produce it when necessary. I cannot say if they produced it 
or not. After the close of the case I got back the release from 
my pleader.” p ° 


“Anand Sarup was the defendants’ pleader at the hearing of 
the suit before the Additional Subordinate Judge at Cawnpore. 
Exhibit D. 14 was, if a genuine letter, one which should have 
been filed on behalf of the defendants in the Court of the 
Subordinate Judge of Cawnpore on the 15th April,*1910, in 
obedience to his order of that date. Jt was, if genuine, a most 
important document—in fact, the most important document for 
their case. It never’ was filed or produced at the trial before 
the Additional Subordinate Judge. If it. was in the possession 
of Anand Sarup at any time, he shouldthave been called as a 
witness at the trial before the District Judge of Delhi to speak 
to the fact and to explain why it was not filed or produced in 
the Court of the Additional Subordinate Judge. e was not 
called as a witness before the District Judge’ of Delhi and no 
explanation ‘of his absence was offered. The District Judge 
found, as a fact, that Exhibit D. 14 was-a forgery. The Chief 
Court, on the contrary, -héld that :Exhibit D. 14 was a genuine 
document executed by ‘Bishan Daval. Their Lordships, after a 
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careful consideration, find that Exhibit D. 14 is not a genuine 
document, and was manufactured for the purpose of being used 
in evidence at the trial before the District Judge of Delhi. 


Excluding Exhibit D. 14 and the statements in the will and 
written statement of Bishan Dayal, which have been already 
mentioned, from evidence which can be considered in this suit, 
there is no documentary evidence which proves either that Bishan 
Dayal and his brothers, Sri Ram and Babu Lal, had or had not 
separated. The learned and able counsel engaged in this appeal 
have been compelled to admit that fact, and that all the other 
evidence in the suit- is as consistent with the brothers never 
having separated as with the brothers having-separated. The 
District Judge found that the brothers had not separated; the 
Chief Court, which treated [Exhibit D. 14 as evidence, found 
that they had separated. Their Lordships agree with the Dis- 
- trict Judge that it is not proved that the brothers ever did 
separate. 


It remains to be considered whether on the separation and 
partition between Jai Narain and his brother, Sanahi Ram, in 
1903, it is to be presumed, unless the contrary is proved by the 
plaintiff, that Jai Narain and his sons, Bishan Dayal, Sri Ram 
and Babu Lal, and Jai Narain’s grandsons, Brij Mohan and 
Murli Dhar, all of whom had then been born and were then 
living, ceased to be amongst themselves members of a Hindu 
joint family consisting of Jai Narain and his descendants then 
living. It must be remembered that they were Hindus governed 
by the law of the Mitakshara, and that each of them had on his 
birth become a co-parceneg in any ancestral property which had 
come to Jai Narain. The share which Jai Narain took as the 
share of him and his branch on his separation from his brother, 
Sanahi Ram, was ancestral property. ; 


It has been contended in this case on behalf of the defendants 
that the effect of the separation and partition btween Jai Narain 
and his brother, Sanahi Ram, in 1903, after the death of tlreir 
father, Jodh Raj, was to tause, by implication of law, a separa- 
tion between Jai Narain and his descendants and to make them 
cease to constitute amongst themselves a joint family unless it 
was proved that theyJiid agreed to continue to be a joint Hindu 
family, and it was tontended on behalf of the defendants that 
that proposition is to be inferred from the decisions of the 
Board inBalabus Ladhuram v. Rukhmabai, L. R., 30 I. A., 130, 
Balkishen Das va Ram Narain Sahu, L. R., 30 I. A., 139, and 
Jatti v. Banwari Lal, L. R., 50 I. A., 192. It appears to their 
Lordships that the proposition contended for is a proposition 
which.canngt reasonably be inferred from the decisions of th 
Board or any of them which have been cited. To understand an 
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apply a decision of the Board or of any Court it is necessary to 
see what were the facts of the case in which the decision was 
given, and what was the point which had to be decided. In 
Balabux Ladhuram v. Rukhmabai it appears that three Hindu 
brothers, Girdhari Lah], Kunyaram and Ladhuram, owned a 
shop which had been founded by their father, and that in 1869 
or 1870 Kunyaram separated from his brothers, took out his 
share, amounting to about Rs. 11,000, and started a shop of 
his own. In that case Lorn Davey, in delivering the judgment 
of the Board, said :— 


“ It appears to their Lordships that there is no presumption, 
when one co-parcener scparates from the others, that the latter 
remain united. . , . Their Lordships think that an agree- 
ment amongst the remaining members of a joint family to 
remain united or to re-unite must be proved like any other fact,” 


The remaining members of the joint family in that case were - 
the brothers, Girdhari Lahl and Ladhuram. The Board was 
not considering ‘and had not to consider, whether, if Girdhari 
Lahl, for example, had sons living when Kunyaram separated 
from his brothers, Girdhari Lahl and his sons would cease to be 
as between themselves a joint family. That was not the case 
and did not arise in the case before the Board. 


In Balkishen Das v. Ram Narain Sahu the four members 
of a Hindu jointfamily,ewho were cousins, entered into an 
tkrarnama which stated that defined sharesein the whole estate 
of the joint family had been allotted to the several co-parceners. 
It was there held that the agreement defining the shares effected 
a separation in estate, and that evidence of some of the co- 
parceners having continued to enjoy their shares in common 
would not affect their tenure of their property or their interest 
in it. 

In Jatti v. Banwari Lal four Hindu brothers who were 
living asa joint Hindu family executed a deed by which the 
assets of the family were described and divided between. them, 
and one of the four brothers, Ishar “Das, was finally paid out, 
and thereafter the business was carried on by the'three remain- 
ing brothers, to whose separate accounts the profits of the 
business were carried in equal spare3.. In that case Lorp 
DuNEDIN in delivering the judgment of the Board, after quoting 
the passage above set out from Loro Davey’s judgment, approved 
of and adopted the statement of the trial Judge in the,suit, who 
said i— vm Oss . "3 Bo We, Yen et Abe hs 
"There is absolutely no material on the file from which it 

can be inferred that the three brothers continued -united or 
. reunited as co-parcenfry members of a joint Hindu -family, 
«e .' While defendant’s own books. show.the contrary... .. . J have 
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therefore not the least hesitation in finding that on the separa- 

tion of Ishar Das the family of the parties ceased to be a joint 

Hindu family in the strictest sense of the term; or,in other 
‘words, its members ceased to be co-parceners,” ° 


The members ceased to be co-parceners of each other, but it 
is not suggested that if one of those members happened to have 
had sons who were his co-parceners when Ishar Das separated 
from his brothers, such sons and their father would cease to be 
co-parceners constituting together a joint and undivided family. 


If their Lordships were to hold in this case that it is to be 
‘presumed in law that the separation and partition effected in 
1903 by Jai Narain and his brother, Sanahi Ram, involved 
necessarily a separation between Jai Narain and his sons, their 
Lordships would, it appears to them, be introducing a novel 
principle into the law of joint Hindu families governed by the 
law of the Mitakshara, for which no authority has been brought 
to the attention of their Lordships. , 


In conclusion, their Lordships find that Jai Narain and his 
sons did not separate, that no separation between Bishan Dayal 
and his brothers, Sri Ram anc Babu Lal, or between any of 
‘them, has been proved, and they will humbly advise His Majesty 
that the decree of the Chief Court of the Punjab should be set 
aside, and the decree of the District [nudge of Delhi of the 15th 
May, 1914, should be „restored and affirmed. The defendants 
(respondents) must pay the costs of this appeal and of the 
appeal to the Chief Court. 


T. L. Wilson & Co.—Golicitors for the appellant. 
Ranken, Ford & Chester.—Solicitors for the respondents. 
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pass sentence under sections 326-148” or whatever the sections 
may be. The sentence must be interpreted as meaning that the 
Magistrate passed concurrent sentences under each section. 


? CRIMINAL REVISION from an order of K. G. HARPER Esg., 
Sessions Judge of Benares. 


A. Sanyal, for the applicant. 
The Crown was not represented. 
The following judgment was delivered by 


Danis, J.—The point taken in the revision is this. The 
applicant Sohan was charged with the offences under sec- 
tions 326 and 148 of the Indian Penal Code. The learned 
Deputy Magistrate convicted him on both charges and sentenced 
him to 18 months’ rigorous imprisonment under sections 326- 
148 of the Indian Penal Code. The learned Sessions Judge, 
in appeal, acquitted the accused of the offence under section 
148 but maintained the conviction under section 326 of the 
Indian Penal Code. Holding that the sentence passed was not 
excessive for the offence under section 326, he upheld it. 


The argument in revision is that where a judgment is framed 
in the form in which the Deputy Magistrate’s judgment is framed, 
it must be taken that the Magistrate intended to impose a 
separate sentence of nine months under cach charge. In my 
opinion this is not whdt the phrase used means. Where a 
Magistrate convicts under two section$ and intends to pass con- 
current sentences, it is a very common though somewhat slovenly 
method of expressing the conviction to say, “I pass sentence 
under sections 326-148” orewhatever the sections may be. In 
my opinion the sentence must be interpreted as meaning that 
the Magistrate passed concurrent sentences under each section. 
Seeing that the case was one of an attack with a Gandasa, the 

„sentence was clearly not excessive on the merits. There is no 
reason to interfere and I reject the application. A 


: ‘Application rejected, 


ba Ce 
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BASDEO RAI anp aNornir (Defendants) i gees 
Tersus 3024 
JHAGRU RAI (Plaintiff).* January, 28. 


Pre-emption, contract of—Eniry in Zamima Khewat relied on by Lynsay, J. 
plaintiff-—Contract signed by plaintif’s father and vendor's Sovarman,]. 
grand father—Contract for a limited period—IWVhen not void for 
uncertainty—Rule against perpeluilies—Public policy—Questions 
of—Personal heirs of original parties—IVhen contract enforcible 
against—Transfer of Property <tct, section 4o—Applicability of. 

Plaintiff’s suit for pre-emption was originally based on an 
alleged custom contained in a sale-deed dated roth May, 1910. 
The lower court, finding that no custom had been established 
and that the entry in the samima khewat relied upon by 
plaintiff was one of contract, dismissed the suit. On appeal, 
the Lower Appellate Court came to the conclusion that even if 
no custom existed, the plaintiff was entitled to succced on the 
ground of a contract of pre-emption, It was found that the 
camima khewat relied upon by plaintiff was prepared at the time 
of the settlement of 1886 and was to come to an end on 3oth 
June, 1919. As this settlement was in force at the time when the 
sale-deed in question was executed and when the alleged cause 
of action in plaintiff’s favour arose, the Court set aside the 
decree of the first court and remamded the case for trial on the 
merits. On dgfendant’s appeal, a Bench of the High Court 
modified the order to the extent that it sent the case back to 
the first court with the direction to the plaintiff to amend his 
plaint so as to base his claim on the ground of contract also. 
‘The original court ag&in dismis$ed the suit on the ground that 
there was no evidence on the record to show that either the 
plaintiff or his predecessors or the defendant and his predecessors 
had signed the samima khewat. ‘The Lower Appellate Court, 
however, found that the father of the plaintiff and the grand. 
father uf the vendor had apparently signed it and were assenting 
parties to the contract. ‘I'he Court held that there was a prima 
facie presumption tbat the centract was made by all the then 
co-parceners and was binding upon them, and an absence of 
their signatures would not justify an inference that they had 
not agreed to it. The defendant having come up in appeal again, 
urged the followipf pgjnts:—(1) That the contract of pre- 
emption was void for uncertainty; (2) that it was against publig 
policy; (3) that it offended the rule against perpetuities, anc 
(4) that in any case it could not bind the representatives of 
the Briginal parties to the contract. 


9 


Held: (1)°That the intention of the co-sharers was obviously _ o 
to enter into a contract for th® period of the settlement. 
There was, therefore, no uncertainty as to their intention, 
Section 29 of the Contract Act could have no application. * 


i * F, A, F. O. No, 108 of 1923. . 
XXIL 34 R ° ° 


e 


CIVIL 


Baspro RAI 


v. 
Juacreu Rat 


Lindsay, J. 


266 HIGH COURT , LA. L. J. R 


(2) That in view of the fact that in these Provinces, suits 
for pre-emption on the basis of contracts had been decreed by 
this Court, for a large number of years, it could not be said 

. that a contract of pre-emption was against public policy. 


(3) That in view of the statutory provisions inIndia, such as 
section 14 of the Transfer of Property Act, and the rulings of 
different High Courts, the contract cf pre-emption was not 
invalid and unenforcible on the ground that it offended the rule 
against perpetuities. The rules of English law had to'be applied 
to Indian cases with great caution. Tripura Sundari v. Jugger 
Nath Dutt, 24 W. R., 321, distinguished. 


(4) That the contract of pre-emption as evidenced by the 
entry in the record of rights was enforcible against the personal 
heirs of the original parties, or their transferees with notice, 
so long as the settlement continued. Such a contract was also 
governed by section 40 of the Transfer of Property Act. 


Bimal Jati v, Biranji Kuar, I. L. R., 22 All, 238, London 
and South Vestern kalon v. Gomm, [1882] 20 Ch, Div., 562, 
Nobin Chandra Soot v. Nawab Ali Sircar, 5 C. W. N., 345, 
Kali Maddin Bhuya v. Reasuddin Ahmed, 10 C. L. J., 626, 
Nabin Chandra Sarmav. Rajani Chandra Chakraburty, 25 C. 
W. N., 901, Avula Chara Mudi v. Marriboyina Ragghuavulu, 
I. L. R., 39 Mad., 462, Gopi Ram v. Jeot Ram, 21 A. L. J. R., 
430, Karim Bakhsh Khan v, Phula Bibi, (¥.B.), I. L. R., 8 AU., 
102, Gokal Singh v, Mannu Lal, I. L. R., 7 All., 772, Kunwar 
Dat Prasad Singh v. Nohar Singh, I. L. R., 11 All., 257, Ram 
Jivan Sahu v. Rituraj Singh, [1889] A. W.-N., 81, Dalganjan 
Singh v. Kalka Singh, (F. B.), L L. R, 22 All, 1, Bahadur 
Singh v. Ram Singh, I. L. R., 27 AlL, 12, Balli Singh v, Raghu- 
bar Singh, 21 A. L. J. R., 413, Dinkarrao Ganpatrao v. Narain 
Vishnath, I. L. R., 47 Both., 191 and Maharaj Bahadur Singh v. 
Balchand, 48 I. A., 376, referred to and discussed. 

If a contract of pre-emption be treated as nothing more nor 
less than a contract of sale, such a contract can, under section 
27 of the Specific Relief Act and under certain circumstances, 
be enforced against the representatives of the original parties to. 
the contract.. ° : 

First APPLAL from an order of Basu PIaRE LAL RASTOGI, 

Additional Subordinate Judge of Basti. 


Peary Lal Banerji, for the appellants. 

Harnandan Prasad, for the respanderm. 

e The following judgments were delivered :— 

Lanpsay, J.—The material facts are set out in the, order of 
my learned colleague. . 

On the evidence furnished by the “ zaminta khewat ” which 
was drawn up in the year 1886, it has already been decided 
that there was a contract entered into in that year providing for 
aright of pre-emption. The period of the contract was the 
period of the ‘settlement and that, as my learned brother has 
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pointed out, was to come to an end on the 3oth of June, 1919. 

It was, therefore, a contract for a definite period, and admittedly 
_ the sale now sought to be pre-empted was made on the roth 

May, 1919, that is, within the period of the contract. * 


It is this sale which according to the plaintiff gives him his 
cause of action, and the question is whether he is entitled to 
enforce his right of pre-emption, arising out of the contract, 
against the vendor and the purchaser. 


It is found that’ the father of the plaintiff and the grand- 
father of the vendor signed the wajib-ul-ars and were, there- 
fore, parties to the contract. 


It has been argued before us that the contract for pre- 

emption cannot be enforced on the ground that it is void for 
uncertainty. A second argument is that such a contract should 
be held to be void because it is opposed to public policy. A 
third, argument is that the contract is void for remoteness, or, 
to put it in other words, because it is obnoxious to the rule 
against perpetuities. And lastly it is contended that in no case 
could such a contract bind the representatives of the original 
parties. 
_ With regard to the first argument I agree with my learned 
brother that no uncertainty attaches to the contract under con- 
sideration. As he points out, the intention was to contract for 
a definite period, namely, the period of the settlement. 


As for the second argument it is quite untenable in a Pro- 
vince where pre-emption is recognized and encouraged. 


As for the fourth argyment, nagnely, that a contract of this 
nature can in no case bind the representatives of the parties, 
that is a matter to be decided by the enactment contained in 
section 37 of the Indian Contract Act. It is nothing to the 
point to say that a man cannot bind his representatives by 
entering into a contract giving rise to a right of pre-emption. 
Whether ‘a person purports to bind his representatives or not, 
they will be bound by opesation of daw if the law declares them 
to be so bound, and such a declaration is contained in section 
37 above referred to. 

" Promises bind the representatives of the promisors in case 
of the death of such pfomisors before performance unless a 
contrary intention appears from the contract.” 


As is.evident from illustration (b) to this section, the only 
exception to the mule arises in those cases in which the personal 
skill or the specia” competence of the promisor are relied upon. 
No such question can possibly arise in a contract giving rise te 


aright of pre-emption. A contract ef that nature is within . 
the general rule and can be enforced against the representatives » 


of the promisor after his death. 
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There can be no difficulty in holding here that the promise 
can be enforced against the vendor, the. grandson of the pro- 
misor and his representative within the meaning of section 37. 


* It remains then to be considered whether the plaintiff can 
enforce his right under the contract of pre-emption against the 
purchaser from the vendor. ‘The law is that the liability under 
a contract cannot pass by an assignment which is the act of one 
of the parties to the contract. It may of course be transferred 
by agreement between the promisee and promisor in circums- 
tances which amount to novation or the making of a fresh* 
contract. 

But the liability may be transferred by operation of law and 
it has to be seen, therefore, if the law, as we have it, declares 
that a contract giving rise to aright of pre-emption can be 
enforced against a third party, c. g, an assignee who was no 
party to the original contract. 


We are thus brought to a discussion of the question whether 
a contract of this nature binds an assignee on the ground that 
it contains a covenant which, according to the phraseology of 
the English law, “runs with the land”. In this connection the 
law to be considered in India is the law contained in section 40 
of the Transfer of Property Act which lays down what rights 
or obligations may be enforced against a transferee of immovable 
property. l . 

Two classes of rights are referred to4n the section. ‘The 
first class consists of rights to restrain the enjoyment of land 
or to compel its enjoyment ina particular manner. ‘hese are 
the rights which arise under the “ restrictive covenants” which 
are enforced in equity in England on the ground that the persoù 
entitled to the right has an “ equitable interest” in the land or 
a right in the nature of an equitable easement. 

This class of rights obviously does not include a right to 
enforce pre-emption. - 

The second class of rights is defingd in the second clause of 
section 40 of the Transfer of Property Act. 

“Where a third person is entitled to the bencfit of an obliga; 
tion arising out of contract and aynexed to the ownership of 
immovable property but not amounfMg to an interest therein 

e or easement thereon,” 

lt seems to me that a contract giving rise to a tight of pre- 
enption clearly falls within this category. ° 

The promisee in such atontract is cleasly entitled to the 
benefit of the obligations entered into by the promisor, namely, 
that when he proposes to,sell the land, he will give the promisee 


„the first offer. The obligation of the promisor is annexed to 


tlie ownership of the land for it is in his quality as owner that. 
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he undertakes the obligation and the obligation concerns the 
land for it is an obligation to offer the land in the first instance 
to the promisee in case a sale is being contemplated. 


And, lastly, the benefit of the obligation which arises out of 
a contract for pre-emption is neither an interest in the land nor 
an easement thereon. It is obviouly not an easement, and 
regard being had to the language of section 54 of ‘the Transfer 
of Property Act, it cannot amount to an interest in the land. 
The section says that a contract for the sale (and therefore 
for the re-sale) of immovable property does not of itself create 
“any intcrest in or charge on such property.” The words arc 
“any interest,” and, in my opinion, preclude the notion that 
an interest even of an equitable nature arises out of such.a 
contract. I am of opinion, therefore, that the obligation which 
springs from a contract giving rise to a right of pre-emption is 
clearly one which falls within the second clause of section 40 
of the Transfer. of Property Act and that the benefit of such 
an obligation, though it amounts niether to an’interest in nor 
to an easement on land, is enforceable against the persons 
specified in “the section, that is, tranferces with notice or 
gratuitous transferces. 


In England the doctrine appears to be that pre-emptive 
covenants or covenants for re-purchase give rise to an equit- 
able interest in the land. The result is the creation of privity 
of estate between the person entitled fo pre-empt and subsequent 
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transferees and itis on this basis that covenants for pre-emp- - 


tion’ are enforced in equity against gratuitous transferees or 
transferees who take with notice of the covenant. 


In India the right tô enforce the covenant is given by 
statute, section 4o of the Transfer of Property Act where the 
right does not amount to an interest in land. I agree, thercfore, 
with my learned brother when he points out that cases sucli 
as the one we have before us are not to be decided upon the 
doctrines of the English law but must be decided upon the law 
as enacted in India.. 1 qm satisfied „that in the present case the 
right is enforceable against the transferee by purchase who 
cannot be allowed to ‘plead want of notice of a contract contain- 
ed in the wajib-ul-ars of the village: in which the property is 
situated. There renthins ethe argument about remoteness. It 
is said that such a contract offends against the rule relating to 
perpetuities as laid down in section 14 of the Transfer of 
Property Act. : 

‘But clearly Wiat rule can omy be applied in cases where 
there is an attempt to create an interest in property. A con- 
tract for a right of pre-emption or re-purcliase does not give 
rise to any intercst in immovable property. The language of 
section 54 of the Transfer of Property Act is clear upon that 
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point. It follows that the rule against perpetuities cannot be 
invoked for the purpose of arguing that the contract with 
which we are concerned in this case is void for remoteness. 


+I have abstained from comment upon the numerous cases 
which have been cited before us in argument. They are all 
set out and discussed in the judgment of my learned colleague. 
I would only observe thatit seems to me that in most, if not 
all, of the cases in India to which our attention has been 
drawn, the provisions of section 40 of the Transfer of Pro- 
perty Act have not received due consideration. In my opinion 
this appeal fails and should be dismissed. 


SULAIMAN, J.—This is a defendants’ appeal arising out of a 
suit for pre-emption based on a sale-deed dated the roth of May, 
1919. The suit was originally based on an alleged custom pre- 
vailing in the village, which was denied by the vendees. The 
court of first instance, finding that no custom had been estab- 
lished and that the entry in the samima khewat relied upon by 
the plaintiff was one of contract, dismissed the suit. On appeal 
the lower appellate court came to the conclusion that even if no 
custom existed, the plaintiff was entitled to succeed on the ground 
of a contract of pre-emption. It may be noted that the samima 
khewaét relied upon by the plaintiff was prepared at the time of 
the settlement of 1886 and according to the Gazetteer of the 
District of Basti, page 12q this settlement was to expire on the 
3oth of June, 1919. ‘Thus the settlemest was still in force at 
the time when the sale-deed in question was executed and when 
the alleged cause of action in the plaintiff’s favour arose. The 
lower appellate court accogdingly set aside the decree of the 
first court and remanded the case for trial on the merits. An 
appeal by the defendants was disposed of by a Bench of this 
Court of which the judgment is reported in 20 A. L. J. R., 464. 
This Court modified the order to this extent that it sent the case 
back to the first court with direction to the plaintiff to amend 
his plaint so as to base his claim on the ground of contfact also. 
As a result it may now be taken to be finally settled for the pur- 
poses of this case, that no custom of pre-emption has been proved 
to exist. ` 


When the case went back to the original court, the suit was 
again dismissed on the ground that there was no evidence on the 
fecord to show that either the plaintiff and his predecessors or 
the defendants and their predecessors had signed the samima 
khewat which was prepared in place of the ordinary zajib-ul- 
ars, ‘The lower appellate court, however, admitted a complete 
copy of the whole record of rights and found that Gopal Rai, 
the father of the plaintif, Jhagru, and Dudhnath, the grand- 
father of the vendor Mynna Rai, apparently signed it and were 
assenting parties to the contract. "Relying on two cases of this 
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Court, it held that in any case there was a prima facie presump- 
tion that the contract was made by all the then co-parceners and 
was binding upon them, and even an absence of their signatures 
would not justify an inference that they had not agreed to ‘it. 
It accordingly sent the case back once again for disposal of the 
remaining issues. 

The defendants have come up.again in appeal to this Court 
and urge that the suit should have been dimissed. I may note 
that in the course of the argument no suggestion has been made 
that the plaintiff’s father and the vendor’s grand-father had not 
signed the zamima khewai. The points which the learned 
advocate for the appellants has strongly urged may be enumerat- 
ed as follows:—Firstly, that the contract of pre-emption was 
void for uncertainty. Secondly, that it was against public policy. 
Thirdly, that it offended the rule against perpetuities. And, 
fourthly, that in any case it cannot bind the representatives of 
the original parties to the contract. 


The wajib-ul-are or the samima khewat does not embody the 
contract itself but is merely a prima facie evidence that such a 
contract was entered into by the co-sharers at the time of the 
settlement. In the absence of anything to the contrary, such a 
contract must be presumed to have been intended to hold good 
for the whole period of the settlement and not longer. In cases 
of districts which are not permanentlyesettled, such settlements 
are ordinarily for fixed periods of 30 years. It cannot, therefore, 
be said that this contract of pre-emption was for such an un- 
known or indefinite period as to make it void for uncertainty. 
The intention of the co-shagers obviously was to enter into a 
contract for the period of the settlement. There is no uncer- 
tainty as to their intention. Section 29 of the Contract Act can, 
therefore, have no application. In the case of Bimal Jati v. 
Birenji Kuar(') both Sm Arruur StracHry, C. J., and 
BANERJI, J. remarked that such ‘a covenant for pre-emption was 
not void for vagueness or uncertainty’; Imay add that if the 
contract had been for an unlimited ‘period of time, it might well 
have been contended that it was unenforceable against the heirs 
and the representatives as being too vague and uncertain. 


So far as these provinces,are concerned, it is not possible to 
contend that a contract of pre-emptionis against public policy. 
It is well known that for a large number of years suits for pre-° 
emption on the basis of contracts have been decreed by this 
Court. Furthermore, when in numerous villages even a custom 
of pre-emption has grown up and has been enforced, it cannot 
be said that a contract of pre-emption 4s against public policy. 


Nor can, in my opinion, the rule of perpetuities apply under , 
the Indian law, It may be coneeded that in England the view + 
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cvm, has been expressed that a covenant for re-purchase ‘without 
1924 ‘any definite limit as to the period of time within which the 


pela covenant was to have effect’ could not be enforced; vide the 
Basvzo Rat case of London and South Western Railway v. Gomm(*) and 
Ja aog Rar, Subsequent cases. It must, however, be borne in mind that the 
— rules of English law have to be applied to Indian cases with 
Sulaiman, J. great caution. In Gomm’s case the ratio decidendi was thata 
contract of sale did create an equitable interest in land and was, 
e therefore, within the rule of perpetuities. Cases in India, 
however, are governed by the Contract Act, the Transfer of Pro- 
perty Act and the Specific Relief Act. Section 54 of the Transfer 
of Property Act (which came into force before Gomm’s case 
was decided) expressly provides that a contract for the sale of 
immovable property does not of itself create “ any interest in 
or charge on such property.’ In the face of an express statu- 
tory provision of this kind, it is impossible to urge that a con- 
tract of that kind creates any interest, legal or equitable, in the 
property atall. ‘The rule against perpetuities is cmbodied in 
section 14 of the Transfer of Property Act and under it no 
transfer of property can operate to create an interest which is to 
take effect beyond the legal limit prescribed therein. When a 
contract of pre-emption is entered into by the proprietors ofa 
village, there is no transfer of any property effected at all. 
Section 14, therefore, in terms cannot apply to it. If it be 
conceded that a contract of pre-emption does not create any 
interest in land, it would be very diffictilt tô contend that such a 
contract comes within the rule against perpetuities. Such a rule 
cannot apply unless an interest in land purports to have been 
created. s ° . 


The learned advocate for the appellants has strongly relied 
on a number of cases in support of his contention. 


The earliest case is that of Tripura Sundari v. Jugger Nath 
Dutt (°). That case was decided long before the Transfer of 
Property. Act was passed and can, therefore, be ‘easily dis- 
tinguished. ae A 


De The next important case is that of Nobin Chandra Soot v. 
Nawab Ali Sircar (4). In that case the contract was embodied 
in a private document and was to reconvey the land for a fixed 
consideration in the event of being*called upon to quit it without 
liane any period of time. The learned Judges of the 

alcutta High Court quoted passages from English cases, 
principally that from Gomun’s case, to the effect that covenant 
of this character which bond the covenanfor to convey the 
property to the vendor * without any definite limit as to the 

(1) Here] 20 Ch. Div., 562, 
ea (2) 1875] 24 W. R., 321. 

$ ne (3) 25 C.W. N’ 345. 
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period of time within which the covenant was to have effect' crv, 
could not be enforced. The view expressed therein was that 192i 


no limit could be imposed upcn the power of alienation which adel 
extends ‘beyond any definite period’ and which contravenes.the Baspto Rat 
doctrine of remoteness. Juacau Rat 


This last case was considered by two learned Judges of the Sulana 
Calcutta High Court in the case of Kali Maddin Bhuya v. °T" 
Reasuddin Ahmed (1!) and was distinguished on the ground of 
there having been a devolution of interest of one of the parties 
by inheritance. ‘The learned Judges, however, held that the 
covenant by itself was not void but was valid in law and could 
be enforced against the covenantor as well asa purchaser with 
notice from him, and a case of our Court was quoted with 
approval. 

The next case is that of Nabin Chandra Sarma v. Rajani 
Chandra Chakraburty (2). There too the claim for pre-emption 
was based on q clause contained in a private document. Mu- 
KERRJI, A. C. J., remarked that it was’ 

‘ firmly settled that an option to arise on any intended sale 
or other particular kind of alienation by the owner, e.g. a right 
of pre-emption of first refusal, is subject to the rules against 
perpetuities, and to bind the land or property must comply with 
it unless the right is conferred by statute. It may be entirely 
void even where limited to a’proper period, if intended merely 
as a total check on alienation by tfe owner”. 

At page 904 the leatned Judge, in repelling the argument 
.that in particular contingencies the covenant might not contra- 
vene the rule against perpetuities, remarked: 

i “To test whether a Covenant violates the rule against per- 
petuities, we must look not to the particular events which may 
have actually happened but to all possible contingencies...... 
...... In the light of this principle, it is abundantly clear that 
the covenant in this case is obnoxious to the tule against per- 
petuiti es”, 

It is apparent that the learned Judge regarded such a 
covenant as altogether void and not only unenforcible against the 
representatives. This must of necessity be so; if a covenant 
does actually offend the rule against perpetuities, it is void ab 
initio. The logical conclusion to which one would then be 
driven would be that such a covenant cannot be enforced against, 
even the parties to the contract. With great respect to the 
learned Jydges of the Calcutta High Court I think that the 
effect of the proyision contained in section 54 of the Transfer 
of Property Act was altogether overlooked and the basic prin- 
ciple underlying the English cases that such a contract creates 
(1) [1909] 10 C. L. J., 626. . 


(2). 25 C. W.eN,, 901, . 
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an interest in land-so as to bring it within the rule of ` perpetui- 
ties, was not fully appreciated. 


TYABJI, Jina very learned judgment reported in Avula 
Chara Mudi v. Marriboyina Ragghuavulu (1) has most clearly 
brought out the great distinction which subsists between the 
rules of English law and: the Indian Statutory law. He has 
pointed-out that it is settled beyond argument that an agreement 
merely personal not creating any interest in land is not within 
the rule against perpetuities and he has shown how the English 
cases are on that ground clearly distinguishable and cannot 
apply to a case arising in India which is governed by the Con- 
tract Act, the Transfer of Property Act and the Specific Relief 
Act. He has also very cogently remarked that, if the right 
that is sought to be enforced were to depend upon the existence 
of an interest in the land and that interest itself were void in 
law as offending against the rule against perpetuities, it would 
not matter whether the persons that are before the court are 
those who have themselves been parties to the transaction 
attempting to create the interest or that they are strangers or 
transferees. I fully agree with the view expressed by the 
learned Judges of the Madras High Court. In fact there is 
no good answer to the contention there put forward that if a 
covenant of this kind were to be avoided on the rule against 
perpetuities, the covenant, must be deemed to be wholly void and 
not as if it were valid against the parties and invalid against 
their representatives. A 


Even in the judgment of this Court in Gopi Ram v. Jeot 
Ram (?), on which strong reliance has been placed on behalf 
of the appellants, it was conceded that a contract of sale of 
immovable property as laid down in section 54 of the Transfer 
of Property Act, and if no interest is created in immovable 
property under a contract of sale, the latter cannot be vitiated 
by the rule against perpetuities. ; 


In view of these authorities and the statutory*provisions 
in India, I am of opinior that the contract of pre-emption 
cannot be held to be invalid and unenforcible on the ground 
that it offends the rule against perpetuities. 


The last point urged on behalf of the defendants-appellants 
is that even if such contract was not altogether void, it was 
certainly unenforcible against any persons other than the actual 
parties to the original contract. That at the time when the 
contract was entered into by the co-sharers it must have been 
contemplated by them that if would hold good during the whole 
period of the settlement, tannot seriously be disputed. We all 
know what the intentiens of the proprictors at the settlement 


i (t)e [1915] LL. R., 39 Mad., 462, 
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times usually are. They enter into a number of agreements, 


all ultimately recorded by the settlement officer, which are’ 


intended to be binding on the whole co-parcenary body while that 
settlement lasts. There cannot, therefore, be much doubt that 
the intention of the proprietors at the time when the contract 
was certified before the settlement officer, clearly was that it 
would be binding on all proprictors, whoever they may happen 
to be during the whole of the coming period of settlement. 
The question whether in point of law. such an agreement could 
bind their representatives is of course quite another matter. 


The line adopted by the learned advocate for the defendants- 
appellants has been that such a contract was in substance a 
contract entered into by the then proprietors for themselves as 
well as on behalf of their future heirs and representatives. 
The contention, therefore, is that these proprietors had no power 
whatsoever to enter into a contract on behalf of their future 
heirs and representatives, and if they did, that contract could 
not bind the latter. I am of opinion that this is not a correct 
appreciation of the position of the proprietors. They did not 
enter into any contract acting as agents of their future heirs or 
representatives, but they by virtue of their position as proprie- 
tors, entered into a contract themselves. If a contract entered 
into by them is held to be enforcible against their heirs or 
representatives also, it is not necessarily tantamount to holding 
that the proprietorsiad ‘authority to enter into a contract as 
agents of their heirs and representatives. A contract of pre- 
emption in substance'is a contract that before any share in the 
village is transferred to æ stranger, an offer would be made to 
the other co-sharers, or to put itin a negative way, a contract 
that no. transfer shall be effected to a stranger without an offer 
having first been made to the other co-sharers. Such a contract 
is made by the then proprietors in respect of the property which 
they hold at the time. No one says that it creates any interest 
in or charge or easement on that property. Nevertheless it is 
an agreement made in regpect of their property and by virtue 
of their position as proprietors. If the law makes such a con- 
tract of the then owners enforcible against their representatives, 
that necessarily does not gonfer on them a power to act as the 
agents of their-representatives. In my opinion there isa clear 
distinction between the contract of A being enforcible unde? 
ihe law against his representatives and the power of 4 to enter 
into a contract on behalf of his representatives. The latter 
position cannot be maintained, but the former may well be 
consistent with the provisions of Statute. Asa matter of fact 
itis well known that claims of presemption are brought after 
the property has been transferred, and they are enforced against? 
the stranger transferees, who were no parties to the contract. 
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If the contract entered into by the proprietors was not void 
on the ground of uncertainty or as being against public policy 
or as offending the rule against perpetuities, then the question 
is Why could it not be enforced against his legal representatives? 
Section 37 of the Indian Contract Act provides generally 
that ‘promises bind the representatives of the promisors unless 


_ a contrary intention appears from the contract’. I have already 


remarked that there can be no doubt that a contract of pre- 
emption when entered into by the proprietors for the time being 
is intended to be binding on all the co-sharers whoever they 
may be during the whole period of the settlement. . In such 
a contract there is nothing to show a contrary intention not to 
bind the representatives. If a contract of pre-emption be 
treated as nothing more nor less than a contract of sale, then. 
under section 27 of the Specific Relief Act such a contract can, 
under certain circumstances, be enforced against the represen- 
tativés of the original parties to the contract. 


Again, section 40 of the ‘Transfer of Property Act lays 
down a statutory provision which requires a careful considera- 
tion. Jam aware that in none of the cases cited before us 
section 40 was applied to acontract of pre-emption. Never- 
theless I have come to the conclusion that such a contract must 


come within the wide scope of that section. That section 


provides that . 


“where, for the more beneficial dbjoyment of his own im- 
movable property, a third person has, independently of any 
interest in the immovable property of another or of any easc- 
ment thereon, a right te restrain,the enjoyment of the latter 
property or to compel its enjoyment in a particular manner, or 
where a third person ts entitled lo the benefil of an obligation 
arising out of contract and annexed to the ownership of 
immovable property, but nol amounting to an interest therein 
or casentent thereon, such right or obligation may be enforced 
against a transferee with notice thereof or a gratuitous trans- 
feree of the property affected thereby, but not "against a trans- 
feree for consideration and witheut notice of the right or 
obligation, nor against such property in his hands.” 

I concede that a right of pre-emption, which may be describ- 
ed asa right of first refusal, cannot be described to be a right 
to restrain the enjoyment of the others’ property or to compel 
its enjoyment in a particular manner. There is really no restraint 
on the enjoyment of the property at all. The occasion for the 
right arises when the owner wishes to exegcise his right to 
dispose of it and is most oftet enforced after the disposition has 
been actually made. I am however distinctly of opinion that such 


a contract does come within the second part of the section. When 


„all the proprietors enter into ay agreement by which they biad 
themselves by virtue of their position as proprietors that Within 
, 
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atime fixed no‘transfer shall be effected without a first offer CIVIL 
having been made to the other co-sharers, they are entering into 1924 
a contract out of which an obligation arises on each, to the — 
benefit. of the other co-sharers, and which obligation is annexed Beste Rat 
to the onwership of the immoveable property (not annexed to Jaacgy: RAL 
the property itself) and does not amount to an interest therein 

or easement thereon. The section speaks of the benefit of an Sulaman, J. 
obligation arising out of contract and not only arising out of a 

breach of contract. It follows that the section would apply 

when a contract subsists, even though no occasion has arisen for 

its performance, and even though no breach has actually taken 

place. In cases other than that of pre-emption, there may bea 

suit to restrain an apprehended infringement. The only other 

words in the section which require some consideration are the 

words ‘annexed to the ownership.’ This latter expression can 

not be understood to mean ‘creating any interest or charge 

in the land’ but simply ‘relating to the ownership’, or ‘by 

virtue of the right of proprietorship’. It is apparent to my 

mind that a contract of pre-emption entered into by the pro- 

prietors though a personal one, in the sense that it creates no 

interest in land, is also entered into by virtue of their position 

as proprietors and is entered into in respect of their property 

and must from its very nature be deemed to have been annexed 

to their ownership. Having regard to the true conception of 

such a contract of pre-emption, 1 am of opinion that, though 

not amounting ‘to añ interest in or casement on land, it certainly 

creates a benefit of an. obligation in favour of the other partics 

and is attached to their proprietorship. Such a.contract, there- 

fore, under the law can be*enforced ‘against all gratuitous trans- 

ferces and even against transferees for consideration with notice. 

'A_ fortiori such a contract could not be held to be unenforcible 

against the heirs of the contracting parties. If my interpretation 

of the section is correct then we have a statutory provision 

which makes contracts of pre-emption enforcible against the 
representatives of the original parties. No question of its 

offending against any supposed rule of perpetuities or its being 

against public policy would then arise. On the other hand, if 

the Calcutta view were carried to its logical conclusion, then 

not only a covenant for pwe-emption, but even a contract for 

sale or a contract for reconveyance within a fixed period would 

become unenforcible as soon as any of the original parties dies. 

That is ta say, if 4 sells his property to B absolutely and fi 

enters into a separate and independent contract with A for 
consideration au? undertaking that the property would be re- ° 
conveyed if the amount is repaid,” within, saya year, and, 
, unfortunately for “,-B dies within that time, the former can, 

never get back the property. e I find myself unable to accept 

this view. - 
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I think that a contract of pre-emption can be enforced 
against the personal representatives as well as transferees of 
the original parties in the same manner and to the same extent 
as the restrictive covenants mentioned in the earlier part of 
section 40 of the Transfer of Property Act. 


It may, however, be contended that -the application of 
section 40 to a contract of pre-emption is not supported by any 
authority in the sense that, so far as is known, it has not been 
directly applied to a suit for pre-emption based on contract. 


‘Even accepting this to be so, I must say that my conception of 


a contract of pre-emption is quite consistent with the conception 
which has found favour with a number of learned Judges of 
this Court. 


The earliest case that I may refer to isthe Full Bench case 
of Ishri Singh v. Ganga (1). OLDFIELD, J. remarked in that 
case that “ when a wajib-ul-arz records a right of pre-emption 
by contract between the share-holders, it is evidence of a con- 
tract binding all the parties “to it and their representatives, 
and there will be a presumption that all the share-holders assented 
to the making of the entry and in consequence were assenting 
parties to the contract of which it is evidence and it will be 
however open to these repudiating the contract to rebut the 
presumption”. Similarly Spanx, J. remarked that “when 
such a document has beeneattested before the settlement officer, 
such a record is prima facie binding on allethe co- -sharers, and 
cannot be repudiated by any one succeeding to or acquiring a 
share except as permitted by section 91 of the old Rent Act”. 
Pxarson, J. agreed with the opinion expressed by OLDFIELD, 
J., and Straicut, J. agreed with the opinion expressed by 
Srawxut, J. 


I would next refer to another Full Bench case of Karim 
Bakhsh Khan v. Phula Bibi (°). Peturam, C. J. there 
remarked: “It has always been considered—and this view has 
been acted upon—that agreement of this nature runs with the 
land to this extent, that a co‘sharer wishing to purchase, and 
to whom the property has not been offered, can follow it in 
the hands of the vendee and get possession of it himself. . If 
this is so, the agreement so far nuns wilh the land; and if it 
does so to amy extent, it must, in my opinion, do so to the full 


“extent of the agreement”. Straicut, J., OLDFIELD, J. and 


‘Broabuvurst, J. agreed with that opinion, and so did TYRELL, Je 


‘rhe conception of.a contract of pre-emption havi ing such 
4 connection with land as fo bind representatives of the original 
parties can also be gathered from other Division Bench cases. 
x (s) [2880] ILL. R., 2 All, 876, 
i (2) LL. R. , 8 AfL, 102. 
° 


e 


a 
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In Gokal Singh v. Mannu Lal (+), where the pre-emption 
clause was-bdsed on a contract, Maumup, J., in a separate 
written judgment, which does not fully appear in the report, 
remarked: “The mere apportionment of revenue and „the 
disseveran.ce of the liability to that revenue could not, ipso facto, 
defeat a covenant relating to pre-emption entered into by all 
the co-sharers for the time being, and which covenant rañ as an 
incident of the tenure of the lands owned by them before such 
partition”. 

Tn the case of Kunwar Dat Prasad Singh v. Nohar Singh (°) 
it was again remarked that ‘this pre-emptive right runs with the 
land.’ , 

` In Ram Jiwan Sahu v. Rituraj Singh (8), it was again held 
that ‘the right ‘of pre-emption was one created by agreement 
between the co-sharers of the village, and constituted a covenant 
which atlached to and ran with the land? 


‘It is true that these cases were referred to by StracHeEy, C.J}. 
in the leading judgment which he delivered in the Full Bench case 
of Dalganjan Singh v. Kalka Singh(4). At page 19 he remarked: 
“I cannot agree... with the conception of pre-emption as a 
covenant running the land..................To describe pre-emption 
as a covenant running with the land is to mis-apply a technical 
term of the English real property law”. ‘The point was not at 
all necessary for decision in that case, but the remark is entitled 
to-great weight. All that the learned Cu1er Justice, however, 
meant was that it was improper to import the technical expres- 
sion ‘covenant running with the land’ from the English real 
property law and apply it to pre-emption as understood in 
India. Noone can dispufe the correctness of that observation. 
The expression ‘covenant running with the land’ is a technical 
expression which has a special meaning in the English real pro- 
perty law. It is certainly not proper to say that pre-emption is 
a covenant running with the land in the sense in which that 
expression is used in English law. What, however, had been 
expressed in previous cases was that the right was of sucha 
nature as not only to affect the persons who were actual parties 
to the contract but also their representatives. Even after the 
observations of Srracury, C. J., a Benth of this Court in 
Bahadur Singh v. Ram Singh \(5) again used the expression 
‘run with the land’. ; ° 


In view of the conception of an agreement of pre-emption as 
-entertaintd by so many Judges of this Court, who had a vast 
experience of prt-emption cases, p am of opinion that its obliga- 


(1) [188s] I. L. R.g7 All, 772. 
(2) [1888] I. L. Rr All, 257. 
(3) [1889] A. W.N., 81. e 2 
(4) ee BL, R., 22 ÀIL, 1. © 
(5) a I. L. R., 27 All, 12. 
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tion must be deemed to be annexed to the ownership of land 
though not annexed to the land itself. I{ven bering in mind 
that section 40 of the Transfer of Property Act has not so far 


-been applied to a covenant of pre-emption, I have come to the 


conclusion that its language covers such a right. That section 
was not directly considered in any of the cases which have so 
far held that such aright was unenforceable against the repre- 
sentatives. ` 


Coming to the two recent cases of the Allahabad High Court, 
Balli Singh v. Raghubar Singh () and Gopi Ram v. Jeot 
Ram (*), I must at once mention that the previous Allahabad 
cases to which I have referred, were not at all cited before the 
Bench nor was the applicability of section 40 0f the Transfer 
of Property Act pressed. I may also add that the learned 
Judges were to a great extent influenced by the circumstance 
that in both of those cases the contract was intended to be 


_operative for an unlimited period of time. At page 414 it was 


remarked ‘the village being permanently settled, no time is fixed 


_for the revision of record, and that therefore the covenant 


might bind people for an indefinite period’. Similarly in the 
latter case, at page 433, it was pointed out that the agreement 
was to re-convey the land whenever demanded to do so on the 
payment of a certain sum and that ‘there was no limit of time 
in which the sale was to be re-made’. On the same page it was 


further remarked that if was doubtful whether the provisions 


of section 37 of the Contract Act efableð an owner to an 


‘immoveable property to enter into an agreement with another 


imposing a restrictive covenant for an indefinite period on the 
disposition of the said prdperty sð as to bind his heirs and 
representatives. 


It is, therefore, possible to distinguish both these cases on 
the ground that the contract was intended to be enforced for 
an indefinite period of time. In the present case, however, it 
has already been noted that the contract could not heve been 
intended to be operative beyond the period of about 30 years 
fixed for the settlement of 1886. The learned Judges had 
before them certain observations contained in the judgment of 
the Madras High Court in the case of Awula Charamudi v. 
Marriboyina Raghavulu (8) as against the Calcutta cases as 
evell as two Bombay cases. They came to the conclusion that 
“the balance of authority appears to beon the side of the 
vendees.” Main reliance was placed on the remarks of* McLzop, 
C. J. in the case of Dinkaryao Ganpatrao v, Narain Vishnath 
(*), quoted as follows:—“ The principle which underlies the 

(1) [roaz] 21 A. L, J. Rọ 413. 
21 A L, J. R., 430. 
tors] I. L. R., 39 Mad., 462. 
(4) L L, Ro 47 Bom., IQI 
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rules of perpetuities applies to this class of contracts.” These 
exact words.are, however, to be found in the head-note and not 
in the judgment itself, though they may well be taken to repre- 
sent the gist of his conclusion. . 


At page 206 the learned Crier Justice remarked that 
contracts creating a right of pre-emption, which cannot be 
specifically enforced until the proper occasion arises in the 
future, “do not according to the law in India create an interest 
in land either equitable or executory,” they do create rights 
which are capable of being enforced with regard to the land in 
certain circumstances against third parties, and then after refer- 


ring to the judgment of their Lordships of the Privy Council, in‘ 


the case of Maharaj Bahadur Singh v. Balchand (!), remarked 
at page 210 “ but the judgment indicates that in spite of section 
54 of the Transfer of Property Act the agreement could be read 
as creating an interest of such a nature as to bring the agree- 
ment itself within the rule against perpetuities”. I know of 
no authority for saying that where no tutercst in land, legal or 
equitable, present or future, is purported to have been created 
and the rule against perpetuities does not apply,.the principle 
underlying that rule can apply. I would say with great respect 
that that deduction does not follow from the judgment referred 
to above and that in any case it Would not apply to a covenant 
for pre-emption. In the Bombay case the agreement purported 
to give his heirs a right to buy the land at the original price and 
was unlimited in point of time. I may also add that another 
‘learned Judge of the Bombay High Court, i. e. Pratt, J. had 
been of opinion that “if fhe intention was merely to create a 
personal obligation, the covenant is good and binding on the 
covenantor and covenantee and their personal representatives” 
but he held that it created no future right in rem. 


Now, the Privy Council case of Maharaj Bahadur Singh v. 
Balchand, ('), was of.a peculiar nature inasmuch as the plaint- 
iffs had not sued for specific performance but on title alleging 
apparently that the agretment amounted to a grant, and that 
the plaintiffs had taken possession of the land and were then 
dispossessed. While referring to the plaintiffs’ contention that 
the contract was binding upqn the assigns under section 40 of 
Act IV of 1882 because that Act was passed before the decision, 
in South-Western Railway Co. v. Gomm (°), and was not con- 
fined to xestrictive covenants but applied to every obligation 
arising out of contract and annexed to the ownership of immov- 
able property, CHAMIER, C. J. remarked: ‘ Assuming that that 
contention was correct, we have to*consider next whether the 


plaintiff is entitled to maintain the suit”. In his opinion the, 
(1) [19204 48 I. A., 376. - “ 


(2) , [1882] Ch. D., 562. 
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plaintiff had “ failed to prove any title to the land in suit”. 
Their Lordships of the Privy Council in affirming the decree 
pointed out that “ for the appellants, therefore, to succeed it is 
essential to show that this agreement created in them some 


Juaceu Rat. present estate or interest which would prevent the Raja from 


Sulaiman, 


having made the grant ”. That could only be effected by reading 


T. the deed as a grant in perpetuity which could not be done. 


The covenant in that case was to the effect that if the plaintiff 
society should require any place on the hill for erecting Mandir 
and Dharamsala, and for doing repairs and making bricks for 
the said purpose, in that case the Raja and his heirs should 

, give land, stones from the hill and timber frec of cosis. Their 
Lordships remarked that such a covenant did not and could 
not run with the land and could not be so enforced. Their 
Lordships further remarked that if the deed be regarded as an 
agreement to grant in the future whatever land might be selected 
as a site for a temple as the only interest created would be 
one to take effect by entry at a latter date, and as this date is 
uncertain the provision is bad as offending the rule against -per- 
petuities for the intérest would not then vest in presenti, but 
would vest at the expiration of ah indefinite time which might 
extend beyond the expiration of the proper period. 


It is to be noted that the deed in question had been executed 
on May 16th, 1872, long before the Transfer of Property Act 
came into force, and its validity had to be tested according to 
the rules of the English law and independefttly of the provisions 
of section 54 and section 40 of the Transfer of Property Act. 
It is also noteworthy that the covenant was quite unlimited in 
point of time, and was sought to benforced against transferees 
from transferees. I should further like to point out that the 
covenant in that case is clearly distinguishable from a covenant 
for pre-emption which neither creates any present interest in 
land nor is an agreement to grant in the future any interest in 
land. It is not asif any legal or equitable interest, present or 
future, were created inthe land. The right is enforced as a 
mere contract, and is enforced against the representatives of the 
original parties under the statutory provisions contained in 
section 37 of the Contract Act, section 27 of the Specific Relief 
Act and section 40 of the Transfergof Property Act. When a 

«a covenant of pre-emption does not amount to any interest present 
or future in immovable property, itis difficult to see how it 
would come within the rule against perpetuities. Ang if it did, 
it would be void altogether and not only partially invalid. 


The period of 30 years fixed for the ofdinary settlements 
is after all not so unconscionably long as necessarily to exceed 


~ the legal limit prescribed*under section 14 of the Transfer of 


* Property Act, vis: the life-time of one or more persons living 
at the date of such transfer (or agreerpent) and the minority of 
e . M ” 
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some persons who shall be in existence al the expiration of the 
period. Further, the provision in section 4o regarding notice 
indirectly imposes a time-limit as for all practical purposes the 
proof of actual notice will become more and more difficult with 
the lapse of time. 


I am, therefore, of opinion that the contratt of pre-emption 
as evidenced by the entry. in the record of rights was not un- 
enforcible against the personal heirs of the original parties, or 
their transferees with notice, so long as the settlement conti- 
nued. I may say that the question whether in any particular 
case the; transferee had or had not notice is one of fact which if 
raised has to be determined on the evidence. 


The present case can also, in my opinion, be disposed of on 
a shorter ground. The parties to the original contract were 
the father of the plaintiff and the grandfather of the vendor. 
Both were Hindus and prima facte they formed joint Hindu 
families. Managers of Hindu families are the agents of those 
families for the purposes of contracts with other parties. They 
represent their respective families to the outside world. A 
contract which is entered into by such a manager is a contract 
entered into not only on his behalf but on behalf of his family 
of which he isa member. The contracting parties, therefore, 
are the two fatnilies represented by the two managers, and the 
contract is binding not only on the*signatories to it but the 
families on whose behalf they°are entering into the contract. 
In this view of the matter it is apparent that no question of this 
contract being enforced against the personal representatives of 
the original parties at all auises. The families are still the same 
though the members of it may have changed. The contract 
was by one family in favour of the other and was to hold good 
during the whole period of the settlement. So long as these 
families are existing entities and are recognised by law as such, 
the contracts entered into between them are binding on them. 
The defehdant-vendees cannot escape from the obligation by 
simply saying that the eriginal signatories to the contract are 
dead. If those signatories had authority to bind their respec- 
tive families, then the families are bound even after the deaths 
of their agents. The contrac, therefore, is really being enforced 
against the original party to it, vis: the vendor's family and its 
present transferees. 

Iam, therefore, of opinion that the order of the lower 
appellate court remanding the suit with direction to dispose of 
the other issues irfvolved in the case was correct, and I would, 
therefore, disntiss the appeal. : 

By tue Court.—The appeal fais and is dismissed withe 
costs. . e 


` Appeal dismissed, 
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MIRZA ABID HUSAIN KHAN (Defendant) 
VErSUS 


MUSAMMAT KANIZ FATIMA axd overs (Piaintiffs).* 
Transfer of Property—Mortgage with possession—Land Reventte 
and cesses enhanced a aes morigage—M ortgagee in possession 
bound to pay enhanced revenue and cesses in the absence of a 
contract to the contrary. 

In British India a mortgagee in possession of immoveable 
property under a mortgage made before the Transfer of Property 
Act of 1882 came into force was under the ordinary Law then 
in force bound to manage it as a person with ordinary prudence 
would manage it if it were his own, and, unless there was an 
agreement to the contrary with the mortgagor, he was bound to 
pay out of the income of the property the Government land 
revenue which might during his possession be assessed upon 
it and such charges of a public nature as might accrue due in 
respect of the property and be payable by the person in pos- 
session of the rents and profits, and was not entitled to charge 

such payments against his mortgagor in the accounts. 


_ AppEAL froma decree of ss Court of the Judicial Gom- 
missioner of Oudh. . 
_ ALL, de’Griyther, K. C. a E. B. Raikes, for the appel- 
Jant. 
© A. M. Dunne, K.C. and S. Iyam, for the respondents. 
`The following judgment was delivered by 


Sir Joun Epce.—This is an appeal by the representative of 
the defendant from a decree, dated the 17th July, 19i9, of the 
‘Court of the Judicial Commissioner of Oudh, which variéd a 
‘decree, dated the 30th Septromber, 1916, of the Subordinate Judge 
of Barabanki. 

The suit in which this appeal has arisen is for the redemption 
of a mortgage with possession of the 15th May, 1869, of the 
village of Pindra, and of a mortgage of the same village by con- 
ditional sale of the 24th June, 1874, The original mortgagor and 

*the original mortgagec died before suit. ‘The suit was brought 
on the 21st August, 1915, by the representative of the mortgagor 
against the representative of the mortgagee. The plaintiff and 
the defendant are now dead and each is rfpresented in this 
appeal, but, for the sake of convenience, they will be referred to 
Ţ respectiv cly in this judgment as the plaintiff and the defendant 
yas if living. 

+p, C. A. No® zo of 1923. 
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After the granting of ‘the mortgages the mortgagee pur- ayir, 
chased a.4 annas share in the village, and it is admitted that the 1024 
plaintiff. is entitled to redeem the mortgages on payment of — 
twelve-sixteenths of the amount which would otherwise be due Mirza Apip 
under the mortgages. The questions now in dispute, which have ieee 
to be considered in this appeal, are whether the defendant is to v 
bė. allowed in the account of the money due to obtain redemption „Kamiz 
payments of enhanced land revenue and payments of certain cesses L 


which were made by the mortgagee after the 15th May, 1869. Sone 


_It is not disputed that under the mortgage of 1869 the mort- 
gagee in possession had to pay out of the usufruct, the Govern- 
ment land revenue payable under the Settlement in force in 
1869, but, it is contended by the defendant that he is entitled to 
charge in the accounts as against the mortgagor any enhance- 
ment of that land revenue which the mortgagee was obliged to pay. 


In the mortgage of 1869 it-was stated that the mortgagor 
had mortgaged the village to the mortgagee for a period of one 
yedr and had pitt the mortgagee in possession, and the mort- 
gagor agreed, amongst other things, that if he failed to redeem 
within one year he should not be entitled to redeem for twenty- 
five years; that he would cause mutation of names to be effected 
in favour of the mortgagee in the Government records, “and 
when revenue is paid the dakhilas (receipts) shall be issued to 
the mortgagee” ; that until redemptiqn the profits of the village, 
with all zamindari dugs should be appropriated by the mort- 
eae “that power to enhance rent, to appoint and dismiss 

atwaris, Maqaddams and Chdukidars, and. to resume Muafi 
land ‘from the Muafidars who hold land as service grants, to 
populate Purwas and settlè the tenants, to determine rights, etc., 
which had hitherto been exercised. by the mortgagor, shall in 
the same manner be exercised by the mortgagee” ; and that after 
redemption the mortgagor should not be entitled to claim any 
mesne profits. 


Thè sthortgagor borrowed further moneys from the mort- 
gagee,and on the 24th June, 1878, gave to the mortgagee a 
mortgage in the form of a deed of conditional sale, the second 
clause of which as translated is as follows :— 


“2, That just as the mortgaged property is liable for the 
money due under the Mortgage deed, dated the 1gth of May, 
4869, similarly the same property is and shall be liable for the 
monéy due under this deed, that if I, the executant, pay-in one 
lump sum within five years from to-day, in a fallow season in 
the month of Jeth, the money due under this deed and the 
mortgage money of the mortgage deed as well as other amounts . 

- due; the mortgaged property shafl be redeemed, otherwise the 
consideration of this deed and the mortgage money of the deed 
of mortgage shall-be deemed to be the,consideration mone} an 
this deed shall be deemed fo be the sale-deed, and on the expiry j 
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of the stipulated period, I the declarant shall have left in me 
no right of redemption nor any other rights in respect of the 
mortgaged property and the said Mirza Sahib shall be entitled 
to have it foreclosed at any time he pleases after the expiry of 


the stipulated period and to that I shall have no „objection or 
claim whatever,” 


It appears to their Lordships that the mortgage deed of thé 
15th May, 1869, and the mortgage deed of the 24th June, 1878, 
«must be read together, and that the parties intended that the 
mortgagee should be treated as having held the mortgaged pro- 
perty from the 15th May, 1869, asa mortgagee in possession 
under a mortgage in the form of a mortgage by condiuona: 
sale. 


At the tinte when the mortgage of the 15th May, 1860, was . 
made, the land revenue payable to the Government in respect of 
the village was Rs. 1,300 per annum, but in the settlement of 
1896 it was increased to Rs. 1,600 per annum, to be further 
increased in five years to Rs. 1,900. The increased revenue was 
paid by the mortgagee. 


The cesses, the payments of which dhe defendant claims to 
charge against the plaintiff in the account, were sums paid by the 
mortgagee in discharge of a local rate imposed on the village 
under Act.1V of 1878, The Oudh Local Rates Act, 1878. By 
Section 5 of that Act, “ AlJ sums due on account of any tate im- 
posed under.this Act, shall be recoverable as jf they were arrears 
of land revenue due in. respect of the land on account of ‘which 
the rate is payable.”. Under that Act the “Landholder” was 
responsible for the payment ç of rates iniposed‘upon the land, and 
by Section 3 of the Act “Landholder*’ included the person in 
respect of the rent of any land, and responsible for the paymerit 
of the land revenue, if any, assessed on the estate. The ‘mort- 


gagee-was the “ Landholder” within the meaning of the Act. . 


This suit to redeem the two mortgages already inentioned 
was tried by the Subordinate Judge of Barabanki, who disallowed 
the defendant’s claim in respect’ of the payments of enhanced 
revenue, but allowing his claim to include as against the plaintiff 
in the account the payments -of the cesses, made a decree for 
redemption. on payment of the amounts mentioned in the decree, 
and in default of such payment eted that the 12 annas 
Share in the village should be sold. From that decree the plaint- 
iff and the defendant respéctively appealed to the Court of the 
Judicial Commissioner. ` 


_ After the hearing of the appeal to the Court of the Judicial 
Commissioner had commented, the advocate for the defend ant 
asked the Court to receive in evidence a document dated the 
bth July, 1871, which had been executed by thé mortgagor in 
favour of the mortgagee atid i not been previously produ ced 
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in the suit. It related to the mortgage of the 15th May, 1860. 
The learned Judges admitted the document in evidence, appa- 
rently on the ground that a provision in the document was 
incompatible with the mortgagee having a right to add the 
payments of-the enhanced land revenue to the mortgage money. 
How that doctiment could have assisted the defendant’s case 
their Lordships do not see, nor did the learned Judges who 
admitted.it in evidence. Independently of the document of the 
6th July, 1871, the Judicial Commissioners held, to state their 
findings briefly, that the mortgagee as mortgagee in possession’ 
was bound to pay the enhanced revenue and the cesses out of 
the usufruct, and that the defendant was not entitled to charge 
such payments against the plaintiff in the account, and dismissed 
the defendant’s appeal to their Court and substituted for the 
decree for sale of the Subordinate Judge a decree for fore- 
closure if the amount which they found to be'due was not paid 
on or before the 17th January, 1920. This appeal is from 
that decree. 


The art of conveyancing was in 1869 and in 1878 little, if 
at all, understood in, India, except possibly by some English 
solicitors practising in the Presidency towns, and the mortgages 
in question were made before the Transfer of Property of 1882 
came into force and afforded some information as to how 
mortgages of immovable property should be framed. Their 
-Lordships have ng dowbt that the mortgagor and mortgagee 
‘intended that the mortgage of 1869 and th: mortgage of 1878 
should be read together, and that until they should be redeemed 
the_mortgagee should be in possession of the mortgaged pro- 
perty in the position of a ‘mortgagee by a conditional sale in 
possession, and that if the mortgages should not be redeemed 
the right to redeem should be detérmined hy a decree of 
foreclosure. 


In British Indiaa mortgagee in possession of immoveable 
"property ‘under a mortgage made before the Transfer of Property 
Act of, 1882 came into force was tmder the ordinary law then in 
force bound to manage it as a person with ordinary prudence 
‘would manage it if it were his own, and, unless there was an 
agreement to the contrary with the mortgagor, he was bound to 
pay out of the income of*the property the Government land 
revenue which might during his possession be assessed upon it 
and such charges of a public nature as might accrue due in 
respect of the property and be payable by the person in posses- 
sion of the rents*and profits, and was not entitled to charge such 
payments against his mortgagor in the accounts. 

‘Their Lordships will humbly advise His. Majesty that the, 
time for payment of the Rs. 32,268.2.0 redemption money into, 
Court allowed by the Court of the Judicial Commissioner of 
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ry 


CIVIL, Oudh should be extended to six calendar months after the receipt 
a by that Court of His Majesty’s Order in Council and that in 


other respects this appeal should be dismissed. The appellant 


MIRZA ABID ; 
cena must pay the costs of this appeal. 


KHAN : | Appeal dismissed. 


KANIZ Į Watki sins and Hunter. PEE for the appellant. 


Fatima, Barrow, Rogers-and Nevill.—Solicitors for the respondents. 
Sir John i 
Ldge. 
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anuary, 
quis Indian Siamp Act, Article 53, exemption (b)—Receiving back one’s 
Stuart, J. - own money—Failure to affix stamp on receipt—Conviction, 


when-tunjustified. 


A Tahsildar, in a theft case, ordered that the money which 

_ was recovered by the police from the house of the accused be 

A `- returned to the applicant as it was part of the property stolen 
from his house. On receiving the money, the applicant execut- 

ed a receipt without fixing any stamp on it. He was subsequently 

convicted under section 62, cl. 1 (b) of the Indian Stamp Act. 


Held, quashing the conviction, that the receipt came under 
exemption (b) to Article 53. id 


CRIMINAL REFERENCE by I. B. MUNDLE Esg., Sessions Ee ube 
of Shahjahanpur. 


The applicant was not seori, 


Sankar Saran (Assistant Government Advocate), for the 
Crown. 


The following is the Referring Order :— 


The applicant Kanhailal has been convicted under section 62 
clause 1 (b) of the Indian Stamp Act and sentenced to a fine 
of Rs. 50, ° 


. The facts are as follows :—There was a theft at applicant’s 
house and Rs. rgo were recovered by the police from the house 
of the accused who was tried and convicted for the offence, 
The Tahsildar who tried the theft case ordered that the money 

» be returned to the applicant asit was patt of the property 
stolen from his houge. The sum of Rs. 150 was accordingly 
paid to applicant whaexecuted a ore: for the same without 

. "oping any stamp qn it, 


t Ais _ . * Crim, Ref, No. 107 of 1923. 


oa 
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The only point for consideration is whether the document 

was liable to stamp duty. I think that the receipt comes under 
exemption (b) to Article 53 and that it was for payment of 


CRIMINAL 


1924 


money without consideration. In any case it secms tome KANRAN,AL 


extremely hard that a person who was receiving back his own 
money should have to pay a heavy fine for failing to ave a 
stamped receipt to the Criminal Court. 


I refer the case to the Hon’ble High Court with a recom- 
mendation that the conviction and sentence be set aside or, 
at any rate, that the amount of fine be substantially reduced. 
The explanation, if any, of the Magistrate concerned will 
accompany this reference, 

The following judgment was delivered by 
_ Stuart, J.—I agree with the learned Sessions Judge. I set 
aside the conviction and sentence and direct that the fine, if 
paid, be refunded. 


Conviction set aside. 


BENI PRASAD anp oruers (Plaintiffs) 
Versus 
SHEODIN AND ANOTHER , (Defendants). F 


v 
EMPEROR, 


Stuart, J. 


CIVIL 
1924 
February, 7. 


Pre-emption— Suit for—Existence of custom in village as originally Linpsay, J. 


constituted—Parfttion into mahals—New wajib-ul-arz—W hen old 
custom not abrogated, 


The wajib- -ul-arz relating to a certain village allowed a right 
of pre-emption, in the first instance, to such co-sharers of a 
vendor as were his kinsmen and, on their refusal, to the other 
co-sharers of the village, Later on the village was divided 
into two mahals, one of which, mabal R, temporarily became 
the property of a single individual, The wajib-ul-are of this 
mahal, prepared at the time of partition, provided “that the 
right of pre-emption shall belong to the hissedar ekjaddi and 
after him to the other, co-sharess of any mahal of the village”. 
Mahal R having subsequently become the property of several 
co-sharers, one of them sold his share to astranger. In a suit for 
pre-emption brought by plaintiff, who was a co-sharer of the 
vendor, held, that what was recorded in the wajib-ul-arz pre- 
pared at the time of partition could not be regarded as a con, 
tract, that the effect of the partition was not to abrogate or 
extinguish the old custom but to maintain it and that the 
plaintiff was entitled to sue for pre-emption. Prabhu Dayal v, 
Jamiluddin, t9 A. L. J. R., 9t1,referred to. 


SECOND APPEAL from a decree of E. H. Asnwortr Eso., 
I. C. $., District Judge of Cawnpore, confirming a decree of | 
Basu BAIJNATH Das, Additional Subordinate Judge. . 
* S. A, No, “609 of 1922, 
XXII 37 R, : ‘ 


a 


KANHAIYA 
Lat, J. 


civil, 


BENI PRASAD 
u 
’' SHEODIN. 


Kanhaiya 
Tat, J. 


Tg24 
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K, N. Katju and Uma Shanker Bajpai, for the appellants. 
Iqbal Ahmad, for the respondents. 
The judgment of the Court was delivered by 


Kanuatya Lat, J.—-This appeal arises out of a suit for pre- 
emption. The property in dispute comprises a one anna share in 
mahal Rukmin Kunwar of the village Azampur Garhua and was 
sold by the defendant Manni Lal, to the other defendant, Sheo 
Din, for a consideration: of Rs, 4,coo out of which Rs. 2,500 
were credited towards a mortgage held by the vendee, Rs. 652 
were paid at the time of registration, and the balance was left 
-with the vendee for payment to one Ram Sahai. 


The plaintiffs claimed to be the co-sharers of the vendor in 
mahal Rukmin Kunwar. The defendant-vendee was a stranger 
to the village. The allegation of the plaintiffs was that there 
was a custom of pre-emption applicable to mahal Rukmin 
Kunwar. The courts below found that there was a custom of 
pre-emption applicable to the village Azampur Garhua; but it 
had been abrogated by the partition of the village in 1906 and 
that what was recorded in the wajib-/-arz prepared at the time 
of partition was a mere contract which terminated with the 
expiry of the term of the settlement. They further found that 
in any case the custom could not survive the partition hecause 
there was a single proprietor left of the entire mahal in which , 
the property now in dispufe was situated. 


The existence of a custom of pre emption applicable to the 
village Azampur Garhua as originally constituted and carrying 
the incidents recorded in the wajib-ul-ars of 1876 is not now 
disputed. It-allowed a right of pre-émption in the first instance 
to such co-sharers of the vendor as were his kinsmen and, on 
their refusal, to the other co-sharers of the village. In 1906 
the village was divided into two mahals, one of which was 
called mahal Rukmin Kunwar. It was the sole property of Mst. 
Rukmin Kunwar. The wajtb-ul-ars of mahal Rukmin Kunwar 
prepared at that time provided that the right of pre-emption 
shall belong to the hissedar. ckjaddi atid after him to the other 
co-sharers of any mahal of the village. The effect of the latter 
qwajib-ul-ars was that the custom, as originally recorded in the 
wajtb-ul-ars of 1876, was maintaéned intact in spite of the 
partition between the co-sharers of the different mahals. Mahal 
Rukmin Kunwar had for the time being become the property 
of a single individual; but later on the mahal became the pro- 
perty of several co- -sharers, one of whom sold the share in 
dispute to a stranger. It was open to the co-sharers of the new 
wnuhals at the time of partition - -to submit to a continuance of 
athe custom as it stood prior to the partition or to abrogate it. 
«in the present instance they agregd to submit to the continuance 
of the custom, and the plaintiff, who i is one of the co-sharers of 


2 
e 


e 
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mahal Rukmin Kunwar, is entitled to claim pre-emption in CIVIL 
respect of the share sold out of that mahal. for 


It is contended on behalf of the defendant-vendee that the = 
fact that the mahal Rukmin Kunwar had become the propérty PENU TENSA 
of a single co-sharer, had the effect of abrogating that custom Suromn. 
in its entirety; but what was donc at the time of partition was Kanhaiy 
to continue the application of the custom to the altered state EGDI. 
of things by declaring that the right of pre-emption shall be ; 
enforceable as between the co-sliarers of the different ma/als in j 
the same manner as jf no partition had taken place. What was 
recorded in the wajib-ul-ars prepared at the time of partition 
cannot, therefore, be regarded as a contract; and the plaintiffs 
are entitled to sue for pre-emption. In Prabhu Dayal v. Jamil- 
uddin (1), it was held, in somewhat similar circumstances, that 
the effect of the partition was not to abrogate or extinguish the 
old custom but to maintain it. 


In the court of first instance one of the pleas raised by the 
defendant-vendee was that the entire consideration mentioned 
in the sale-deed was genuine. Out of the three items mentioned 
in the sale-deed, two were allowed by the court of first instance, 
namely, the sum of Rs. 2,500 which: was credited towards the 
prior mortgage held by the vendee and that of Rs, 652 paid in 
cash before the Sub-Registrar. As regards the third item, the 
court of first instance held that it was doubtful whether that 
money was really gue to Ram Sahai inasmuch as Ram Sahai 
was related to the vendee; but without recording a definite find- 
ing on that point, it proceeded to-declare that if the amount 
was really due to Ram Sahai, the matter could be determined in 
a suit between the person liable to pay the money and the person 
who claimed it. The defendant-vendee admitted that he had 
not paid the money left with him for payment to Ram Sahai; 
and in those circumstances no further finding is called for. 


This appeal is, therefore, allowed and the suit of the plaintiff 
decreed” for pre-emption subject to the payment of Rs. 3,152 
to the defendant-vendeeewithin two months from this date. In 
case of non-payment -the suit of the plaintiff will stand dismiss- 
ed, As regards the sum of Rs. 848 left with the defendant- 
vendee for payment to one Ram Sahai, the plaintiffs will have 
to take their chance to pay’this moncy-if Ram Sahai succeeds 
in establishing his right to it. In case of payment of tlic 
amount first mentioned, the plaintiffs will gct their costs here 
and hithérto from the defendant-vendee, who will bear his own 
costs throughotg. In case of*non-paynient, the defendant- 
vendee will ‘get his costs from the jslaintiffs-appellants in all the 
courts. - 


r ‘ Appeal alivwed. 
(1) | I9 å. L. J. Ro 91r, Z 
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cvn, SAMAR BAHADUR SINGH AND ANOTHER (Defendants) 


1924 ° versus 
February, 7. “ JIT LAL and ANOTHER (Plaintiffs).* 

aan Transfer of Property Act, section 120—Eachange of properiy— 
Sa ener Rights and Solons AV hea analogous to a sole—Intrinsic 


Lâl, J. value of property—Purpose of exchange. i 


An exchange implies an interchange of property with another, 
and except in so far as the price may not be payable in money, 
the rights and obligations, attaching to an exchange, are analo- 
gous to a sale. But those rights and obligations are enforceable 
between the parties to the exchange inter se. Third parties 
cannot be substituted in the place of either of them, because 
they cannot give what does not belong to them. 


The intrinsic value of the property given in exchange, as dis- 
tinguished ‘from its market value, varies according to the purpose 
or necessity for which the exchange is effected. 


The price, which a person receives for the property exohdueed: 

‘ is represented by the value of the property he gives and the 
convenience which he secures for himself. The latter cannot 
always be valued in money. $ 


In accordance withean agreement, some land situated in a 
village was given by 4 in exchange fer other land situated in 
another village given by S. The object of S in exchanging the 
land was to construct a road running from his village through the 
former willage. Plaintiff, who was a co-sharer of the former 
“village, sought pre-emptibn of the Mnd given by 4. The wayib- 
ul-arz of the former village provided “ that any co-sharer, 
wishing to sell or mortgage the whole or part of his property 
shall, on the receipt of the price offered by a stranger, transfer 
it first to co-sharers who are descended with him from a 
common stock and are closely related, then to the other co- 
sharers of the village, and or their refusal to a stranger.” 


Heid, that plaintiff’s claim for pre-emption could not be 
allowed and no right of pre-emption arose in respect of an 
exchange of property. Niamat Ali v. Asmal Bibi, pes] I. 
L. R., 7 AlL, 626, Bhagwan Singh v. Kharag Sing [1907] 
4A.L,J. RB. 6, Bhagwan Sigh v. Musammat Rajwanta 

š Kunwar, Re 766, I. C., 157, and Daryao Singh v. Jahan 
Singh, [1909] 6 A. L. J. R, 735, referred to and explained. 


Srconp APPEAL from a decrec of Panpit GAURI SHANKER 
TEWARI, Judge of the Court of Small Causês, exercising the 
powers of a Subordinatee Judge of Allahabad, confirming a 
Ca of Mautvt Muuammap Iris, Munsif of East Allaha- 
ad. 
. AE a S. A. No. 385 of 1923. 
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Kailas Naih Kaiju, for the appellants. CIVIL, 
Surendro Nath Sen, Iqbal Ahmad and Shiva Prasad Sinha, 1924 
for the respondents. l : Se 
The judgment of the Court was delivered by BAHADUR 
KANHAIYA LAL, J.—The question for consideration in this an 
case is whether a right of pre-emption can be claimed in respect Jur Jan. 
of an exchange. By an agreement dated the 21st October, 1919, kanha 
: N à ES iya 
some land situated in the village Ramnagar urf Gansiari was Lal, J. 


given by Ahmad Zaman Khan in exchange for other land situ- 
ated in the village Balika Jalalpur given by Samar Bahadur 
Singh and Jaduraj Singh. The object of the latter in taking the 
former property in exchange was to construct a road running 
from their village through the former village. The plaintiffs 
claiin to be co-sharers of the village Ramnagar Gansiari and 
seek to pre-empt the land given by Ahmad Zaman Khan for the 
construction of the road. The wajib-ul-ars of that village 
provides that- any co-sharer, wishing to sell or mortgage the 
whole or part of his property shall, on the receipt of the price 
offered bya stranger, transfer it first to co-sharers who are 
descended with him from a common stock and are closely related, 
then to the other co-sharers of the village, and on their refusal 
to a stranger. 


The courts below, relying on the decision in Niamat Ali v, 
Asmat Bibi (1) and Bhagwan Singh v. Kharag Singh (°), 
came to the conclu$ion that the custom recorded in the wajib- 
ul-arz was applicable to an exchange; and they granted a decree 
for pre-emption- subject to the payment of the value of the 
property mentioned in the deed of exchange. An exchange 
implies an interchange of property with another, and except in 
so far as the price may not be payable in money, the rights and 
obligations, attaching to an exchange, are analogous to those 
of a sale. Section 120 of the Transfer of Property Act lays 
down thaf save as provided in Chapter VI of that Act, each 
party to an exchange has the rights and is subject to the liabili- 
ties of a seller as to that Which he gives, and has the rights and 
is subject to the liabilities of the buyer as to that which he 
takes. But those rights and liabilities are enforceable between 
the parties- to the exchangesinier se. Third persons cannot be 
substituted in the place of either of them, because they cannot . 
give what docs not belong to them. ‘The intrinsic valuc of the 
property given in exchange, as distinguished from its markct 
value, would, moreover, vary according to the purpose or neces- 
sity for which the exchange was effected. The custom recorded 
in the-wajib-ul-are is in terms confined to a sale or mortgage; 
and in either of those cases a money equivalent would be an ade- , 

(1) nee I, Ie. R., 7 AIL? 626. - 
(2) [1997] 4 A L. J. Ru 796, 
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quate compensation to the party concerned. The price, which a 
person receives for the property exchanged, is represented by the 
value of the property he gives and the convenience which he 
setures for himself. The latter cannot always be valued in 
money. 


Indeed, as pointed out in Bhagwan Singh v. Musammat 
Rajwanta Kunwar (1), the question for consideration in such 
a case is whether the incidents of the particular custom set up 
cover an exchange. The plaintiff in cach case must prove not 
merely that some custom prevails but he must prove a custom 
under which he is entitled to claim pre-emption. . The language 
used in the qwajib-ul-ars in the above case was closely approxi- 
mate to the language used here. : 


In Niamat Ali v. Asmat Bibi (°), the language used was 
much more general. The right of pre-emption was there 
allowed in the case of a transfer of any kind, whereas in the 
present case the right is allowed only in the case of a transfer 
by sale or mortgage. 


In Bhagwan Singh v. Kharag Singh (3), the language used 
was not so general; but the decision in that case must be deemed 
to be qualified by the later decision in Bhagwan Singh v. Mu- 
sammal Rajwanta Kunwar (1). 


A reference has also been made to the decision in Daryao 
Singh v. Jahan Singh (4), but the langyage used in the wajib-nl- 
ars in that case was similarly more general, and the decision 
arrived at on the construction of the wajib-ul-ars there relied 
upon cannot, therefore, apply to the facts established in the 
present appeal. This appeal must? therefore, be allowed and 
the claim of the plaintiffs dismissed with costs in all courts. 

Appeal allowed, 
(1) [r917] 38 I C157, | 
(2) [1885] L L. Ra, 7 All, 626. 
(3) [1907] 4A. L. J. R., 756. i 
(4) [1909] GA. L. J? R., 735. ; Ce 
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MAHABIR PRASAD MISIR anas CHAUKAT oe 
l , MISIR (Decrec-Holder) 1924 


l versus Pe ee ae 
AMLA PRASAD, RAI AND OTHERS — 
a (Judgiment-Debtors).* SULATMAN, J. 


Ryves, J. 
Hindu Law—toint family—Fanuly business not necessarily ancestral ii 
—IVhen manager can contract debts for—Business for benefit 
of family. ; 

The manager of a Hindu family has power to contract debts 
for the purpose of a family business. It is not necessary that 
such business should necessarily be an ancestral one. So 
long as it is not a separate business of the manager himself 
and it is a family business, carried on for the benefit of the 
family, the debts incutred for carrying it on would be binding ` 
on the whole family and it is by no means incumbent on the 
creditor to prove that the family actually benefitted out of that 
transaction, ; 

On principle it would make no difference whether itis or it is 
not an ancestral business. The ordinary presumption would be 
that the money required for the carrying on of the business is 
required for a family necessity and the business is carried on 
with the consent and acquiescence of all the members of the 
family. ; z ‘ 

If the creditors were called upon to prove legal necessity or 
family benefit for each such advance, it would practically be 
impossible for a Hindu family to carry on any business as no 
one would ever give it credit, ° 

Johurra Bibee v. Sreegopal Misser, [1876] I. L, R., x Cal., 470, 
Ram Lal Thakursidas v. Lakmichand, ı Bom., H. C. App., 51, 
Bemola Dossee v. Mohun Dossee, [1880] I. L. R., 5 Cal., 792, 
Sakrubai v. Magan Lal, [1901] I. L.. R., 26 Bom., 206, Raghu- 
nathji Tarachand v. The Bank of Bombay, [1609] I. L. R., 34 
Bom.? 72 and Baba Din v. Bansraj, [1914] 27 l. C., 567, 
referred to. D. McLarep Morrison v. 5. Verschoyle, [1901] 6 C. 
W, N., 429 and Ganpat Rai v. Munni Lal, [torn] BL. R. 34 
All., 135, distinguished. 


Execution First! Apprar, from the decree of Basu BAIS- 
natit Das, Second Additionđi Judge of Gorakhpore, reversing a 
decree of Basu Hanuman Prasan Verma, Subordinate Judge. 


Narain Prasad Asthana, for the appellant. 
Sankar Saran,+for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This- is an appeal hy a decree-holder arising Sulaiman, J. 
out of certain execution proceedings. Ig 1907 the objectors’ , 
i - . * Ex, S.A, No. 718 of 1923. i 2 
A / 3 
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father, Ram Piare Rai, executed a mortgage deed in favour of 
the decree-holder for a sum of Rs. 1,499. A suit was brought 
on the basis of this deed anda preliminary decree was passed 
or the 23rd of August, 1918. This was made. absolute on the 
27th of March, 1919. While an application for execution of 
this final decree was pending, Ram Piare Rai, the mortgagor, 
died on the 2nd of May, 1919. His sons were brought on the 
record as his representatives and they raised the objection that 
the debt incurred by Ram Piare Rai had not been incurred for 
any family necessity and was not’ binding on them. Parties 
adduced evidence on the question raised and the court of first 
instance came to the conclusion that the debt had been con- 
tracted in connection with the business for the purchase and 
sale of elephants, which Ram Piare Rai had been conducting. 
The learned Subordinate Judge was fully satisfied that ‘the 
money was borrowed for the elephant business which Ram 
Piare Rai did for the family benefit and not for the sake of his 
hobby’. The objections were accordingly disallowed by him, 
On appeal by the judgment-debtors the lower appellate court 
has allowed the objections. On the question of fact raised, it 
came to the conclusion that a business for the purchase and sale 
of elephants had been started by the objectors’ father some 7 
or 8 years before the mortgage in question, and that it was in 
connection with~that business that the father borrowed the 
money. It was distinctly of opinion that the family must have 
benefitted from any resultant profits out of the elephant trade 
assuming that there was any such profits. It, however, held 
that the business not having been an ancient family business or 
ancestral business, the deBt incurred by the agent woud not be 
binding on the other members of the family. 


The decree-holder has come up in appeal and the finding of 
the lower apie court on the question of law raised is 
challenged. The learned Additional District Judge has drawn a 
distinction between a simple debt and a mortgage debt and has 
expressed the view that if.it had been a case of a simple debt, 
it would have been binding. 


The point which we have to consider is whether the amount 
borrowed by the manager of a Hindu family in connection with 
a family business is such as is binding on the other members of 
the family. The decree-holder is not seeking to enforce the 
debt against the sons on the ground of any pious obligation of 
theirs. It is well understood that the manager of a Hħmdu family 
has power to contract debts for the purposes of a family 
business and this power.is well recognised. It is not necessary 
that such business should necessarily be an ancestral one. So 


* long as it is nota separate business of the manager himself and 
“it is a family business carried om for the benefit “of the family, 


the debts incurred for carrying it ow would be binding on the 
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‘whole family and it is by no means incumbent on the creditor to 
prove that the family actually benefitted ont of that transaction. 
‘On’ principle it would make no difference whether it is or it is 
not an ancestral business. The ordinary presumption would he 
that the money required for the carrying on of the business is 
required for a family necessity and the business is carried on 
with the consent and .acquiescence of all the members of the 
family. If the creditors were called upon to prove legal neces- 
sity or family benefit for each such advance, it would practically 
be impossible for a Hindu family to carry on any business, as 
no one would ever give it credit. 


Weare fortified in this view by the observations contained 
in a number of cases to which we may briefly refer. 


In the case of Johurra Bibee v. Sreegopal Misser (+) the 
view taken in the case of Ramlal Thakursidas v, Lakmi- 
chand (°) was quoted with approval, that 


.*“ persons carrying on a family business in the profits of which 
all the members of the family would participate must have 
authority to pledge the joint family property and credit for the 
ordinary purposes of the business, and, therefore, that debts 
-honestly incurred in carrying on such business must override 
the rights of all members of the joint family in property ac- 
quired with funds derived from the joint business. In other 
words, it seems to me that those who claim to participate in the 
benefits must also be subject to the liabilities of the joint 
business ”. 


This case was approved of by a Bench of the same Court 
in the case of Bemola Dossee v. Mohun Dossee (8), which was 
also a case of a family business and not necessarily an ancestral 
business. Though it was a case under the Dayabhag Law, it was 
pointed out that f 


“adult members of an undivided Hindu family who have an 
interest in a family business carried on by'the managing mem- 
bers*of the family and who are maintained out of the pro- 
fits of such busineşs must, in the absence of evidence, 
be taken to possess the knowledge that the business might 
require financing and to have .consented to such financing, 
Where, therefore, a managing member of such a family in carry- 
ingon the family businesø obtains an advance necessary for the 
purpose of the business by pledging the joint family property, 
‘the mortgage is binding on all the members of the partnership ”. 


The same principle was laid down in the case of Sakrabhai v. 
Maganlal (4) which, however, was a case where a Hindu 
widow had contracted debts on the «credit of the assets of the 

f (1) [1876] I. L. R., 1 Cal., 470 at 475. 
(2) 1 Bom., H. C: App., $y at 71. . 
(3) [1880] I. b, R., 5 Cal., 792. 
(4) [i901] I, E. R., 26 Bom., 206, 
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business to which she had succeeded ‘as the heiress of her 
deceased husband. 


„In the case of Raghunathji Tarachand v. The Bank of 
Bombay ('), it was remarked that : 


“in connection with the legal position of an ancestral firm in 
its dealings with the outside world of commerce, the test to be 
applied in such cases is rather the apparent authority of the 
manager than the actual necessity of the family. And that is 
a perfectly reasonable position, for while there is no absolute 
necessity for the family to trade at all, when once the family 
trade is admitted, all usual acts done in the normal course of - 
carrying it on may be considered necessary to the trade. If 
this reason is right, then one passes on from the ordinary 
Hindu Law as to a manager’s power of alienation to the law of 
partnership”. 


_ The case of the Oudh Court, Baba Din v. Bansraj (°), i 
clearly in point. The learned Additional Judicial Commissioner, 
following the Bombay case of Raghtunathji Tarachand v. The 
Bank of Bombay, held, that 


“where a joint Hindu family carries on a business or profession | 
and maintains itself by means of it, the member who manages 
it for the family has an implied authority to contract debts for 
its purposes, and the creditor is not bound to enquire into the 
finances of the business, as long as that business forms the 

- -purpose of the debts, ¢n order to bind the whole family thereby, 

_ because the power to contract debts is incidental to the carrying 
on of the business, from which the family derives its means 
of subsistence and support ”. 


There too the business was not gn ancestral or an ancient 


business but had been started only 9 or Io years prior to the 
debt. i 


The learned Vakil for the respondents has strongly: relied 
on. two cases. The frst one is the case of D. McLaren Morri- 
son v. S. Verschoyle (8). That case, however, on the facts is 
clearly distinguishable. At page 437 it was remarked ‘that 
‘‘Bepin made use of the name of tlfe firm for his own purpose 
after the year 1897, but the business as a business undoubtedly 
was determined when the mil] ceased to work and from that 
time forward there was no necegsity to borrow money for the 
purchase of castor seed in connection with the mill’, 


Again at page 458 it was clearly pointed out that this busi- 
ness was not the ancestral business but an entirely new business 


_ and the advances made by the plaintiffs to Bepin were not made 


in the course of the ordinary transactions of the ancestral business 
and were not made for tHe benefit of the joint family at all, 


(1) [1969] I. L. R., 34 Bom., 72 at 86. 


S (2) pior4] 27 L C., 567. 


(a): [ror] 6 C; W. N., 429. 
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; In the same way the case of Ganpat Rai v. Munm Lal (') 
is distinguishable. The learned Judges in that case disagreed 
with the trial court and held that the dēbts for thé payment .of 
which the mortgage-deed had been executed were gambling 
debts and could not, therefore, be regarded as debts contracted 
by the mortgagor in his capacity of a manager of a firm or 
family in the course of the ordinary business of the firm or 
family. All that was held was that there was no presumption 
that a debt contracted by the manager of a Hindu family or 
firm was contracted for the benefit of the family or firm. On 
the facts found in that case, there can be no doubt that the Sons 
were not bound by that debt. 


On the findings arrived at by the learned Additional Dis- 


crv, 
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AMLA 
Prasan Rat. 


Sulaiman, J. 


trict Judge, there can be no doubt that this amount had been , 


borrowed by the father in order to carry on the family trade 
of purchase and sale of elephants, that this was not an isolated 
transaction but was in connection with the business which had 
been going on for some 7 or 8 years prior to the transaction 
and that this was the business from which the other members 
of the family were likely to benefit if there were any profits. 
On these findings, we are of opinion that the mortgagors cannot 
escape their liability. 

The result, therefore, is that thjs appeal is‘allowed, the 
decree of the court below is set aside and that of the court of 
first instance restored with costs. ` 


n5, - Appeal allowed. 
(1) [tort I L. R, $4 All, 135. 





FIRM,KEDAR NATH-DURGA PRASAD (Plaintiff) 
Hea oo UCrsis f 
FIRM BISHWANATH LAKSHMI CHAND (Defendant).* 


Civil Procedure Code, Order rr, rules 18, 21—Relevant documents 
Us bey possession bug not mentioned in previous affidavit 
_—Inspection sought by defendant—Correct procedure, what 1, 


Under Order 11, rule 18, when a party applies to inspect docu- 

. ments which are not referred to in the pleadings or in a previous 

affidavit of documents, and makes an affidavit for that purpose, 

the Court ought not to make aneorder for inspection without 
giving the other side an opportunityeof replying on affidavit. 

An affidavit of documents material to the case made bya 


. 7 a 
party is conclusive, and the court, as a general rule, cannol, go « 
ward © ` - 


‘behind it, . 
ieee 7 RB, AF. O. No. 52 of 1923: 
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Where the defendant had applied for inspection under Order 
11 rule 18, Civil Procedure Code, without making a proper affi- 
davit, nor had the plaintiffs denied possession of the documents 
* sought to be inspected on affidavit, and the Jower court ultimate- 
ly dismissed the suit under Order 11 rule 21, Civil Procedure 
Code, the High Court set aside the order of dismissal-on the 
plaintiffs undertaking to file in court a complete affidavit of 
all documents relevant to the suit which were in their possession, 
power or Control. x 
First APPEAL from an order of SAYED IvY1K HAR TURIN: 
Subordinate Judge of Cawnpore. 
Surendro Nath Sen and Kailas Nath Rais for the appel- 
lant. 
G. W. Dillon and Saila Nath Mukerji, for the respondent, 


The judgment of the Court was delivered by 


Watsu, J.—We think that this order has arisen out of a 
misunderstanding. In some ways the defendants are to blame. 
lf they wanted to pin the plaintiffs down to a statement on oath 
of the relevant documents in the plaintiffs’ possession relating 
either to this case, OF the contract of August, 1918, or the dama- 
ges claimed in the suit, they ought to have applied to the court 
without making any affidavit at all for an order directing the 
plaintiffs to state on oath the documents in their possession 
under Order 11 rule 12. This they have not done. They omitted 
this step. They wished to go beyond Oerder 11 rule 15, and 
applied to inspect under Order 11 rule 18 documents not men- 
tioned in the pleadings or in the affidavit of documents. They 
had to found such an application upon an affidavit showing of 
what documents inspection was sought. We are of opinion 
that the affidavit which was filed with that object was totally 
insufficient. Carefully examined, it did not comply with the 
rule. More important still, we are of opinion that under Order, 
II rule 18, when a party ‘applies to inspect documents which are 
not in the pleadings or in a previous affidavit of docrhents, and 
makes an affidavit for that purpose, the court ought not to make 
an order for inspection without giving the other side an oppor- 
tunity of replying on affidavit. If the other side in this case 
had replied on affidavit, in all Phe obability this trouble would 
never have arisen. But an atmosphere of suspicion and distrust 
has grown up. ‘The plaintiffs put in an application, which was 
not on affidavit, in which they stated that certain books are not 
in their shop. It is contended that is the ordinary `% expression 
for “are not used in ‘ their* business’.” Ms? Dillon naturally 
says it is consistent with their being in their house. The learned 
oe udge complains that the plaintiffs did not support their appli- 


«cation by an affidavits and dfter throwing a cloud of suspicion 


over the plaintiffs’ conduct, he Has actually dismissed their suit, 
apparently Qecause it was the only refsedy which be could nd 
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in the Code. We think that there is a better remedy than that. 
The plaintiffs are desirous of making an affidavit, which they 
ought to have been called upon to do long ago stating exactly 
the books—identifying them by a precise description which Will 
be understood by everybody—which are now or have been in 
their possession since August 1918, and which contain anything 
relating to the case in question or the contract in dispute. In 
addition they are desirous of stating on oath that the four 
books which they previously said were not kept in the shop and 
which the defendants now say they want to see, never have been 
kept in their business and do not’exist. We think they ought 
to be allowed to make this affidavit which must cover both the 
past and the present of their own position or that of anybody 
under them. If they do this according to the well established 
practice—at any rate in England from which these rules are 
derived—that affidavit is conclusive and the court cannot go 
behind it unless there is something, as Mr. Dillon suggests, 
like an answer in cross-examination or some other docu- 
mentary evidence showing conclusively that there is such entry 
or book. We give the plaintiffs an opportunity of filing such an 
affidavit before us at 11 a. m. to-morrow, and Mr. Dillon accepts 
that on behalf-of his clients. It will be placed upon the 
record which will be returned to the lower court, and the order 
of .the court below will be modified,by substituting this order, 
and the costs of these proceedings here and in the court below 
will be costs in the suit, which must be presented without delay. 


Order modified. 





>: BHAWANI PRASAD MISIR (Defendant) 
: : © UEFSUS 
-RAM SUNDER axd oruurs (Plaintiffs).* 
Redemption—Suit for—Agreement between parties—Fuljilment of 
by plaintif—LEvtent to which defendant bound by—Other issues 
ia be decided dn merits. 
` Plaintiff claimed redamption of certain mortgages as the 
reversioner of one B, The defence was that plaintiff was not 
-the son of BH through whom he claimed but was the illegitimate 
son gf BH’s widow, P. Plaintiff having called a witness in 
support of his case, the defendant agreed that if the witness 
would eat kackcha food cooked by P, the suit should be decreed 
against him. ‘Witness expressed his willingness to cat food 
cooked by P and he did so. The defendant then made a further 
statement that if after P had cooked the food, the plaintiff ¢ 
-would serve. it to the witaess, he was willing that the suil- 
* S.A. No, 1456 of 1922. 
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should be decreed. ‘This was duly done and the witness ate 
the food, Thereafter, before the case was decided, defendant 
put in a written application resiling from his agreement, The 

* courts below, however, decreed the case in accordance with the 
agreement. .Defendant appealed, 


Heid, that the defendant was bound to this extent that he 
could not question the legitimacy of the plaintiff who had been 
definitely decided to be the legitimate son of BH. The other 
issucs must be decided on the merits and the decree of the 
courts below set aside, Parbhu Dayal v. Jamil Ahmad, |1921] 
I. L. R, 44 All, 117, referred to, 


SECOND APPEAL from a decree of Maunvi ALI Ausat, 
Subordinate Judge of Jaunpur, confirming a decree of BABU 
Jiwan Cuanpra Mauw, Munsif. 


S. S. Sasiry, for the appellant. 
Uma Shankar Bajpai, for the respondents. 
The following judgment was delivered by 


DANIELS, J.—This is a second appeal in a case in which both 
courts have declared the plaintifi’s right to redeem certain mort- 
gages and directed him to do so within six months. The plaintiff 
claimed to redeem as the reversioner of one Badal and one of the 
main defences to the suit was that the plaintiff was not the son 
of Bhikha through whom he claimed but wag the illegitimate son 
of Bhikha’s widow Musammat Pargashi. he: plaintiff called 
one Dukharan Dube as a witness in support of his case. When 
this witness was called, the,defendants agreed that if the wit- 


© ness would eat kachcha food cookéd by Musammat Pargashi, 


the suit should be decreed against them. This was on the 14th 
December, 1921. On the same date the agreement of the 
parties was reduced to writing by the court and signed by the 
defendants including the present appellant Bhawani Prasad. 
Dukharan expressed his willingness to eat food cooked by 
Musammat Pargashi and arrangements were made for food to 
be cooked by her and eaten by the witness on the following day, 
On that day the appellant made a further statement that if 
after Musammat Pargashi had cooked the food the plaintiff 
would serve it to the witness, he w&s willing that the suit should 
be decreed. ‘This was duly done and the witness ate the food. 
On the same day before the case was decided, the appellant 
put in a written application resiling from his agreement and 
alleging that owing to the witness having lived in Bombay, he 
had ceased to be particular in caste matters.” Both the courts 
below have found that the defendant had no good ‘ground for 


* resiling from the agreement and should not be permitted to do 
“sso, The case was, fherefore, decreed in accordance with the. 


agreement, 9 
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The defendant appeals to this Court and the plea pressed 
‘on his behalf is that the agreement in question did not amount 
to an adjustment of the suit under Order 23 rule 3 and that 
the willingness of the witness to eat food cooked by Musamrhat 
Pargashi could at most only be conclusive on the particular 
point it was directed to establish, namely, the plaintiff's legiti- 
macy. At most, therefore, this issue should have been decided 
in favour of the plaintiff and the other issues should have been 
decided on evidence. Apart from authority, I should have been 
disposed to accept the view taken by the courts below. There 
seems no reason in the nature of things why an agreement of 
this kind should not be treated as a lawful agreement and why 
a party who makes it should not be bound by it. The authori- 
ties of this Court appear to me, however, to be against it. The 
leading case cited is that of Muhammad Zahur v. Cheda Lal Q). 
In that case the parties agreed that if a particular statement 
was to be found ina bond in the possession of a witness, the 
court should decree the suit but should otherwise dismiss it. 
Mr, Justice STRAIGHT and Mr. Justice Knox, who decided 
the case, held that the agreement could not be treated as an 
adjustment because no decree could he passcd cn the agreement 
as it stood. Something still remained to be done before a decree 
could be passed, namely, it had to be ascertained whether the 
statement in question was in the agreement or not. This is 
exactly parallel to the present case. No decree could have been 
passed on the agréement in this case as it stood. ‘The court 
had still to ascertain the willingness of the witness to eat the 
food which Musammat Pargashi cooked. Although cases in 
which a party has agreed that the suit should be dismissed if 
the other party takes an oath in particular form are not precisely 
‘parallel, they also tend in the same direction. In several such 
cases e.g, I. L. R, 31 Mad., 1 and Parbhu Dayal v. Jamil 
Ahmad (è), it has-been held that even if a party agrees that a 
suit should be dismissed, the oath taken can only be conclusive 
of the particular matter stated by the witness. Such agreements 
have not been treated a$ adjustments under Order 23 rule 3. 
In the state of the authorities I must hold that the defendant- 
appellant was bound to this extent that he could not thereafter 
question the legitimacy of the plaintiff, and it must be held to 
have been definitely decided against him that the plaintiff is the 
legitimate son of Bhikha. The other issues must be decided on 
the merits, . 


I accordingly set aside the decrees of the courts below and 
remand the case ‘under Order 41 ryle 23 for decision of the 
remaining questions at issue. Costs here and heretofore will 
abide the result. 3 . 

(1) [1891] LY. R., 14 AÑ., 141. 
(2) [xogx] I. L. R., 44 All, 117. 
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SAFA CHAND, sincr DECEASED, 

AND OTHERS (Depeudlaneay: $ 

Hindu Tana Mow -Aiie possession by as widow—Enures to 
dhe husband's estate—Reversioners entitled thereto. 

One J died in 1852 leaving three.widows. ‘The eldest gave 
i birth to a posthumous son-/7 who died after a few months. She 
` also died in 1862. ‘The second widow also gave birth to a 
posthumous daughter the: plaintiff in this case. She lived till 
1goo.’ The third widow died in igro. In 1867 litigation was 
_commenced by a nephew of J`, who claimed to be /’s adopted 
son. , J’s two widows (then living) and his other male’collate- 
E rals were parties to the suit. The two widows were held entitled 
to J’s estate for their lives. ` On the death of the third widow 
‘in rgro, J’s male collaterals took possession asserting that-the 
last male owner was J’s posthumous son H and the plaintiff 

(J's daughter) was no heir of JT.. On a suit for possession b 
the plaintiff; held, that J’s-two: widows ‘(step-mothers of HY: 
not being heirs: of Hjunder the Hindu'law, had no right in the 
estaie, and the. widows’ possession from 1869 to 19107 was 
adverse, to the ‘defendants and destroyed their title under sec 
tion 28 of the Limitation Act. The properly, however; did‘ not 
become the Stridian of the widows. ‘Their adverse possession 
was as widows of J, and enured far the benefit of Js estate and 

. the reversioners entitled thereto. 


APPEAL from a decree of the Chief Court of the Punjab. 
L. De’Gruyther, K. C. and W. Wallach, for the appellants. : 


Sir G. R.Lowndes, K. C., Sen and Bishen Narain, for’ the 
respondents. | 


The following judgment was delivered by 


” Lord Dunxpin.—Jawahara Mal, a Datt Brahmin, living in 
the Punjab, died in 1852. He was survived by three wives, but 
at the time- of his death Had no ghildren. Shortly after his 
death, as alleged, his eldest wife had a posthumons son named 
Hira Nand, who died after a few months. He undoubtedly ` 
had a posthumous daughter by his second wife, who js plaintiff 
in this action. He had three brothers, the, eldest Bhim Sen, 
who in turn had two sons "Hem, Raj and J amiat Raj. The 
othef two brothers were Ram Bhuj and-Gowhur Sen, who both 

. had sons and grandsons who are some of the respondents in this 
case. He and his brothers were possessed of considerable pro- 
perty, ancestral: and otherwise.! After his death his widows 


ana 7 ERCA No, 60 of "1922. 


+ 





VOL, XXIL] PRIVY COUNCIL 305. 


were entered in the settlement records.as proprietors of a fourth 
share of.certain Mouzahs. In 1865 a new settlement was being 
made, and in furtherance of the entries to be made therein an 
action was raised by Hem Raj in 1867 asking that the entries 
of all parties except himself should be deleted in respect of 
certain Mouzahs. Hem Raj raised the action in two capacities. 
He was sole heir of his father Bhim Sen, his brother Jamiat 
Raj having renounced all his rights in his favour, and he was 
also, he alleged, the adopted son of Jawahara Mal and as such 
his heir. ‘He cited all the members of the joint family and 
the two widows of Jawahara Mal, the eldest widow having 
died in 1862, The first question that had to be determined was 
whether the Mouzahs, as to which he made exclusive claim, 
were the separate property of Bhim Sen and Jawahara Mal, or 
whether ‘they were family property.. As to certain of the 
Mouzahs it was determined that they were the separate pro- 
perty acquiréd by Bhim Sen and Jawahara Mal. That being 
so, he was entitled to one-half as sole heir of his father. His 
claim to the exclusive possession of the other half depended 
upon whether he could make out adoption and this was found 
against him. Appeals were taken as to different Mouzahs by 

all the parties concerned. The case went to the Chief Court 
and the Chief Court finally decided as follows :— 


His claim to the one-half was confirmed.: As eds his 
claim to the other:half it was Said that he had abandoned his 
claim in virtue of adoption, and it was pointed out that his 
_. uncles, on Jawahara Mal’s death, would ‘always be preferable to 
him. .That disposed of ‘his’ claim, put the Judgment. then went 
on to deal with the questiéns that had arisen on the various 
appeals between the different defendants. Thé judgment conti- 
nied thus:— z x 

` > “The only other Piveetion igt decision with regard to alate 

Mouzahs is whether the widows are entitled to hold the half- 
‘share left by Jawahara Mal for their lives. They clearly arè so 
-< entitled as, according to the facts as found above, the fathers 
of the appellants who took the. „inheritance wete separate in 
‘food and estate from Jawahara Mal at the time of his death,” 

This final judgment was given in 1869, and the widows were 
duly entered as proprietors ef certain Mouzahs in respect. of 
their widows’ estate of the estate of their late husband Jawahara 
Mal. They entered into possession. The ‘elder of the two- 
that is to say, the original second widow—lived till 1900, when 
she died. | The Mouzahs were then „possessed by the third and 
surviving widow till her death in 1910. On her death. the 
daughter of the second wife raised the present suit to have 


declared her right to the Mouzahs as htir of her father Jawa- e 
hara Mal. Her claim is opposed by various descendants of. 


Jawahara Mal’s brothers,who claim-as heirs of Hira Nand, to 
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whom the property went on his birth after his father’s death, 
they alleging that the long possession of the widows was only 
by reason of an arrangement that they should hold the Mouzahs 
as*maintenance. Certain persons who might have been respond- 
ents backed up the plaintiff and were added as plaintiffs, a very 
unnecessary proceeding, as no decree could pass in their favour. 
As already stated, the plaintiff denied that Hira Nand ever 
existed. The District Judge held that Hira Nand never had 
existed. He then decreed half the property to the plaintiff and 
half to certain of the respondents'on grounds which no one 
supports and which need not here be specified. Both parties 
appealed. The learned Judges of the Chief Court reversed that 
judgment and found that Hira Nand did exist, and that in 
consequence the respondents are entitled as heirs to his estate. 
They mention a question as arising on adverse possession of the 
widows, but they did not really deal with the argument that 
arises thereon. Appeal has been taken from that decree, 


Their Lordships will assume that the judgment is right in 
saying that Hira Nand did exist, but if he existed, then, in 
the litigation which arose in 1867 and was finished in 1860, his 
heirs who either are, or are represented by, the various respond- 
ents in this case, were entitled totally to extrude the widows 
from the Mouzahs in question. All that the widows were 
entitled to was maintenance. The allegation that they were 
allowed to possess the Mouzahs in name gf maintenance was 


not admitted to be proved and further it is straight in the teeth 


of the judgment of the High Court of 1869 already quoted. 
It is clear, therefore, that though the judgment may have been 
wrong, there has been adverse pos$ession by the widows from 
1869 to 1910 and the respondents’ title is destroyed by Sec- 
tion 28 of the Limitation Act. It was then argued that the 
widows could only possess for themselves; that the last widow 
Devi would then acquire a personal title; and that the respondents 
and not the plaintiff were the heirs of Devi. Thissis quite to 
misunderstand the nature of the widoys’ possession. ‘The Hindu 
widow, as often pointed out, is not a life renter but has a 
widow’s estate—that is to say, a widow's estate in her deceased 
husband’s estate. If possessing as widow she possesses adversely 
to anyone as to certain parcels, sh@ does not acquire the parcels 
as stridhan but she makes them good to her husband’s estate. 
The result is the Mouzahs are Jawahara Mal’s estate, the 
respondents having no title to attack them, and as such the 
plaintiff is entitled as heir to her father to take them. 


An attempt was made’to say that the result as above being 
founded on the Mitakshara Law a different result should be 
arrived at because of a custom in the Punjab. Their Lordships 
are not able to consider any stich plea because the record was 
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void of averment and of proof of the precise custom which CIVIL 
would lead to a different result from that obtained under the 1924 
Mitakshara Law. The result is that the appeal must be allowed _— 
and judgment pronounced in favour of the plaintiff, with costs Laywantt 
here and in the Courts below, and their Lordships will humbly Sik, 


advise His Majesty accordingly. CHAND. 
Appeal allowed. Lord. 
Hy. S. L. Polak.—Solicitor for the appellants. Puprem 


Ranken, Ford & Chester.—Solicitor for the respondents. 





HIGH COURT. 


MUBARAK-UN-NISSA AND ANnorHER (Plaintiffs) 
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MUHAMMAD RAZA KHAN anp otHers (Defendanis).* R = 
eb., 13. 


Limitation Aci, Art. I44—Properiy left by [ees — 
of possession of 2/3rd share—Suit by daughters—Grandsons’ Lrinpsay, J. 
names entered in revenue papers—Property mortgaged by grand- Banana 
sons—Validity of transaction—Co-shgrers—When possession of í 
one cannot become adverse to another—Section 41, Transfer of 
Property Act—What enquiry necessary for purchaser. 


S died leaving three grandsons by a predeceased son, who 
were defendants 1, 2 and 3, two daughters and a brother MK. 
The property left by $ was entered on his death in the names 
of his grandsons, who made mortgages of the same in favour 
of different persons. In a suit brought by the daughters, one 
of whom had been married to ason of MK., for recovery of 
possession of 2/3rd share of the property left by S, the plain- 
tiffs pleaded that on S’s- death his property had devolved 
on them to the extent of a2/3rd share and on MK to the extent 
of the remaining one-third; that MK had told them that he 
had got their names entered in the revenue papers in respect 
of the 2/3rd share and that they had been in receipt of the 
profits of their share from MK till 1324 Fasli. H was found 
that MK was appointed e lambardar of the villages in question 
on the death of S; but no payment of the profite by him to the 
plaintiffs was proved. 


Held: (1) that under the Mohamédan Law, on the death of 
S, the property devolyed on the,plaintiffs to the extent of a 
2/3rd share-&nd the remaining q1/3rd share devolved on the 
defendants 1,-2-and 3 as residuaries of -the first class.- ‘The 
. defendants 1, 2 and 3 could not, „therefore, be regardeg ag o 
trespassers. e . 


* F.A: No. “128 of 194%, e tee o e T ë 
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(2) ‘That inasmuch as there was nothing to show that the 
defendants 1, 2 and 3, being co-sharers, had cver set up an 
express ouster against the plaintiffs or an adverse title within 

e their knowledge, the claim of the plaintiffs as against these 
defendants could not be deemed to be barred by limitation or 
by adverse possession within the meaning of Article 144 of the 
Indian Limitation Act. 


(3) That in the absence of any circumstances suggesting 
grounds for greater circumspection and requiring a further 
enquiry as to the real title to the property beyond what ap- 
peared from the entries in the revenue papers, the claim of 
the plaintiffs was barred as against the transferees in good 
faith in regard to the property mortgaged with them. Corea 
v. Appuhamy, [1gt2] A. C., 230, Bailey v. Barnes, [1894] 1 
Ch. Div., 25, Partap Chand v, Saiyida Bibi, [1901] I. L. R., 
23 All, 442, cIcinia Bibi v. Shanialanand, 1. L. R., 40 Cal., 
378 and Muhammad Sulaiman v. Sakina Bibi, 20 A. L. J. R., 
654, referred to and explained. Khwaja Muhammad Khan v. 
Afuhanunad Ibrahim, [1904] I. L. R., 26 All., 490, followed, 


- Fst APPEAL from a decree of Banu Ram CHANDRA SAK- 
SENA, Subordinate Judge of Bijnor at Moradabad. 


Abu Ali and Rasa Ali, for the appellants. 
Surendro Nath Sen, for the respondents. 


The judgment of the Court was delivered by 


e 

Kanuatya Lat, J.—The dispute in this appeal relates to the 
property of Sardar Khan, who died on the 24th of September, 
1907, leaving two daughtexs, Musammat Mubarak-un-nissa and 
Musammat Lisinilla Begam, who are the plaintiffs, and three 
grandsons Muhammad Raza Khan, Maqsud Khan and Daud 
Khan by a pre-deceased son, who are the defendants Nos. 1, 2 
and 3. He also left a brother Mahmud Khan and a nephew, 
Nazar Muhammad Khan, who was the son of one of his pre- 
deceased brothers. Mahmud Khan had two sons, Usman Khan 
and Chhidda Khan. ‘The plaintiff Musammat Bismilla Begam 
was matried to Usman Khan, who died in the life-time of 
Mahmud Khan. 


On the death of Sardar Khag his property was entered in 
the names of the defendants Nos. 1,2 and 3. The plaintiffs 
took no steps to get their names entered in the revenue papers 


. in regard to the share of the property now claimgd by them. 


Their case was that the property in dispute devolved on the 
death of Sardar Khan on tlfe plaintiffs to tle extent of a two- 
thirds share and on Mahifiud Khan to the extent of the remain- 


. ing one-third; that Mahmud Khan told them that he had got 


a, their names entered ił the revenue papers in respect of their 
two-thirds share, and that-they had been in receipt of the pro- 
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fits of their share from Mahmud Khan till 1324 Fasli. Their 
complaint was that the defendants Nos. 1, 2 and 3 had wrong- 
fully made certain mortgages of the ‘property in question in 
favour of the other defendants and that it was not until some 
of the latter defendants had obtained a decree for the sale of 
the properties mortgaged with them that they came to know that 
their names were not entered in the revenue papers. The pre- 
sent suit was accordingly filed by them for the recovery of 
possession Of the two-thirds share of the properties in the 
villages of Patwari, Nagli Biloch and Basantpur, and for mesne 
profits. A declaration was also. claimed that the mortgages 
effected by the defendants Nos. 1,2 and 3 in favour of the 
other defendants were not valid and binding on them. 


The suit was principally contested by Narain Das and his 
sons, and Chhadammi Lal. Their defence was that the plaintiffs 
had never been in possession of any portion of the property in 
dispute and that the claim was barred by limitation and by 
section 115 of the Indian Evidence Act and section 41 of the 
Transfer of Property Act. It was further pleaded by some of 
the contesting defendants that the plaintiffs had relinquished 
their claim to a share in the property of their father at the time 
when mutation of names was effected in favour of the defend- 
ants Nos. 1, 2 and 3. f 


It was admitted that Ibrahim Khan, the father of the defend- 
ants Nos. 1,2 and 3, had died in the life-time of Sardar Khan. 
The court below found that the defendants Nos. 1,2 and 3 
were in possession of the property in dispute as trespassers; 
that the plaintiffs had nevet been in receipt of the profits of the 
property in question and that the claim was barred by limitation. 
It further found that the plaintiffs had relinquished their claim 
toa share in the property of their father and that the mort- 

-pagees had acted, after reasonable care and inquiry, in taking 
the mortgages now impeached, from the ostensible owners, 
whose names were entered in the revenue papers, for considera- 
tion, and in good faith. * 


The first question for consideration in this appeal is whether 
the claim of the plaintiffs wgs barred by limitation. The lower 
appellate court was apparently led to think, by what was stated 
in the plaint and which does not appear to have been contested 
by the other side, that the defendants Nos. 1, 2 and 3 were .not 
entitled tô any share in the property of their grandfather Sardar 
Khan; byt that ts not, however, so. Under the. Muhammedan 
law, on the death of Sardar Khanythe property. devolved on 
the two plaintiffs to the extent of a dwo-thirds share, and. the 
remaining one-third share devolved on thg defendants Nos.-1,. 2° 
and 3 as residuaries of the first class. The defendants Nosy 
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I, 2.and.3 cannot, therefore, be regarded as trespassers; and on 
the principle laid down in Corea v, Appuhamy (‘), no claim to 
adverse title can be set up by these defendants because among 
co-sharers the possession of one co-sharer cannot become adverse 
to another except where the co-sharer in possession has expli- 
citly denied and repudiated the title of the others and has been 
in possession since then for more than 12 years. The plaintiffs 
produced evidence to show that they had been in receipt of the 
‘profits up to 1324 Fasli but that evidence is of little value. One 
‘of the plaintiffs was living in a village in the Meerut district; 

the other plaintiff was living i in the house of Chhidda Khan, the 
brother of her deceased husband. The defendants 1, 2 and 3 
had applied for the mutation of their names on the 22nd 


November, 1907 and they got an order for mutation in their 


favour without any objection sometime in February, 1908. After 


the death of Sardar Khan, Mahmud Khan was appointed 


lambardar of the villages in question, and there is no reliable 
evidence to show that any profits were paid by Mahmud Khan 
to any of the plaintiffs. After the death of Mahmud Khan, 
Nazar Muhammad Khan was appointed lambardar of the village; 
but Nazar Muhammad Khan has not been produced; and we 
see no reason for differing from the view taken by the learned 
Subordinate Judge on this matter. The finding of the learned 
Subordinate Judge that the possession of the defendants Nos. 
1; 2 and 3 was adverse from its inception is, however, vitiated 
by the fact that according to his view the &efendants Nos. 12 
and - 3, were trespassers, whereas they were really co- -sharers; 
and as co-sharers there is nothing to show that they had, ever 
set up- an express. ouster’ against their aunts or that they had 


„set up au adverse title within thcir knowledge. The claim of 


the plaintiffs as against these defendants cannot, therefore, be 
deemed to be barred by limitation or by adverse possession 
within the meaning of Article 144 of the Indian Limitation Act. 


The next question for consideration is whether thé plaintiffs 
had ever surrendered their-claim toa share in the property of 
their father. The only evidence produced on the point is that 
of Ahmad Baksh who states that some time before his death 
Sardar Khan had stated that kis property should be entered in 
the names of -his sons after hi$ death. In the application 


‘made for the mutation of names after the death of Ahmad 


Khan by the defendants Nos. 1,2 and 3, no such oral device 
was referred to. ‘The claim was then based on ¢nheritance 


„and. we do not consider that the evidence „bf Ahmad Baksh 


on that point can be accepted as reliable. "The learned Sub- 
ordinate Judge refers to the conduct of Mahmud Khan in 
q not setting up a claim, to what was supposed to be his shar 


(3) ae Cu 230- 
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in the property of his brother; but as we have already pointed 
out, that reasoning proceeds on a misapprehension of the manner 
in which the property devolved on the death of Sardar Khan. 
Mahmud Khan was not entitled to any share in the property 
of Sardar Khan in the presence of the plaintiffs and the defend- 
ants 1, 2 and 3; and his conduct in not applying for the entry 
ot his name is explicable and cannot affect the title of the 
plaintiffs to a share in the property of their father. 


The learned Subordinate Judge, however, proceetled to base 
his decision against the plaintiffs on a third ground which was 
stronger, namely, that the claim was harred by section 41 of 
the Transfer of Property Act. It appears from the description 
of the mortgaged property given in the deeds of mortgage 
produced by the mortgagees that the- property in dispute had 
been partitioned apparently sometime after the death of Sardar 
Khan between the different co-sharers of the villages in ques- 
tion and the defendants Nos. 1, 2 and 3 along with some of 
the other co-sharers had made mortgages for consideration in 
favour of Narain Das and his son Kishori Lal and some of the 
other defendants between 1911 and 1917. All these deeds of 
mortgage give a detailed description of the mortgaged property 
with the mahals to which they appertained at the time of the 
mortgage; and we have no doubt that copies or extracts from 
the khewats must have been availabfle at the time these mort- 
gage-deeds were wrxten in order to supply the parties to the 
transaction with an accurate description of the entries that 
existed at that time in the revenue papers in regard to them. 
These entries must naturally have satisfied the mortgagees that 
the mortgagors had-a good title to the properties which they 
were mortgaging; and we have no doubt that acting on those 
entries the mortgagees advanced the considerations mentioned in 
the deeds of mortgage. As observed by LINDLEY, L. J., in 
Bailey v. Barnes (!): 

“A purchaser of property is under no legal obligation to 
investigate his vendor’s title. But in dealing with real property, 
as in other matters of business, regard is had to the usual 
course of business; and a purchaser who wilfully departs from 
it in order to avoid acquiring a knowledge of his vendor’s title 
is not allowed to derive an advantage from his wilful ignorance 
of defects which would have come to his knowledge if he had 
transacted his business in the ordinary way.” 

There was nothing in the course of dealings connected with 
the property in dispute, which would have required on the part 
of the mortgagees, who lived in other places, greater circums- 
pection than appears to have been exercised in the present instance 


by an examination of the entries in the reyenue papers. These i 


(1) [1894] 1 Ch. Div., 25 at 35. 
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entries would in the ordinary course have been sufficient to 
satisfy a mortgagee of the title of the mortgagor to mortgage 
the properties in question; and we do not consider that there 
were any circumstances rendering a further enquiry on his part 
necessary. Section 41 of the Transfer of Property Act lays 
down that 


‘“ where, with the consent, express or implied, of the persons 
interested in the immovable property, a person is the ostensible 
owner of such property and transfers the same for consideration, 
the transfer shall not be voidable on the ground that the 
transferor was not authorised to make it: provided the transferee, 
after taking reasonable care to ascertain that the transferor had 
power to make the transfer, has acted in good faith.” 


The plaintiffs had, by their conduct or omission, allowed 
the defendants Nos. 1, 2 and 3 to get their names entered in the 
revenue papers to their exclusion. These entries existed from 
as far back as 1908 and remained unchallenged till the present 
suit was filed. The mortgagees advanced money on the strength 
of these entries to the persons whose names were entered in 
the revenue papers as the owners of these properties. They 
acted in good faith. There was no circumstance established 
which rendered it necessary for them to take greater care than 
what appears to have been taken in the present instance and we 
consider that the mortgagees are sufficiently protected in what 
they did by the above provisions. ° 


On behalf of the plaintiffs reliance has been placed on the 
decision in Partap Chand y. Saiyida Bibi (1) and Asima Bibi v. 
Shamalanand (°); but the circumstances of each case would 
naturally vary and the conclusion Based on facts found in one 
case cannot be of any assistance in the determination of a‘similar 
issue on the facts found in-another case. In the former case 
it was found that the transferee could have ascertained that 
the property which the transferors professed to transfer was 
acquired in their names by their father, who was a Tahsildar, 
when they were children of tender years, and that there were 
other circumstances which rendered it incumbent on the trans- 
feree not to rest satisfied with merely seeing that the names of 
the transferors were entered inethe revenue records. In the 
latter case the transferee was a pleader from whom greater 
circumspection would naturally have been expected; and the 
main ground on which the transferee sought protection was that 
he thought that the transferor who would ordjnarily have been 
governed by the Muhammedan law had still retained the Hindu 
law in the matter of inheritance. The plea set up on behalf 


e of the transferee was of such an unusual nature that their 


(2) igor] LY. R., 23 All, 442. 
(3) LL Ra, 40 Cal, 378, 
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Lordships of the Privy Council felt constrained to think’ that 
he had not discharged the onus which lay upon him of making 
due enquiry in regard to the manner in which the property had 
descended before taking the mortgage. A reference has also 
been made to the decision in Muhammad Sulaiman v. Sakina 
Bibi ('), but that in that case it was found that the transferee, 


though aware of the title of the original owner before he had - 


taken the transfer, had omitted to make further enquiry as to 
how that title had passed from the original owner to the trans- 
feror. No such special circumstances exist in the present case. 
On the other hand, the circumstances of the present case are 
somewhat similar to those in Khwaja Muhammad Khan v. 
Muhammad Ibrahim (2), and we ~are satisfied that there was 
nothing in the transaction to require the mortgagees to make a 
further enquiry as to the real title to the property beyond what 
appeared from the entries in the revenue papers. 


The claim of the plaintiff is, therefore, barred as against 
the transferees in regard to the property mortgaged with them. 
Their claim as.against the defendants 1, 2 and 3 must, however, 
succeed. We allow the appeal accordingly and decree the claim 
of the plaintiffs against the defendants 1, 2 and 3 with costs here 
and hitherto; but dismiss it as against the remaining defendants 
who will get their costs here and hitherto from the plaintiffs- 
appellants, 


Among the papers printed by the defendants- -respondents 
there are several papers which do not relate to the properties in 
dispute. There are others which were equally unnecessary to 
be printed for the purposes ef this appeal. In fact, no referénce 
has been made to most of these papers. We direct accordingly 
that the costs incurred in the translation and printing of the 
tabular matter exhibited from pages 116 to 181 of the printed 
record shall be excluded from the defendants’ costs. 


: (1) 2 A. L. J. R, 654. 
(2) [x904] I. L. R 26 All., 490. 
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am o, BURGA PRASAD (Defendant) 


31924 - VErSUs 


Jan, 29. l LACHMI NARAIN (Plaintiff).* 


KANHAIYA Indian Easements Act, sections 28, 33 and 35—Disturbance of ease- 
Lat, J. meni—How to decide—Purpose for which right acquired— 
Consideration of. 

Where the easement disturbed is a right to the free passage 
of light, passing to the openings in a house, no damage can be 
considered substantial within the meaning of sections 33 and 
35 of the Indian Easements Act, unless it materially diminishes 
the value of the dominant heritage and interferes materially 
with the physical comfort of the plaintiff or prevents him 
from carrying on his accustomed business in the dominant 
heritage as beneficially as he might have done previous to the 
disturbance. i 

Each case of an alleged disturbance of an easement of light 
and air must be decided on its own facts. 

Under section 28 of the Indian Easements Act, the extent 
of an easement, other than an easement of necessity, and the 
mode of its enjoyment must be fixed with reference to the 
purpose for which the right was acquired. : 

Khunni Lal v. Kuntlan Bibi, [1907] I. L. R., 29 AIL, 571, 
Paul v. Robson, [xara I. L. R., 42 Gal., 46, Colis v. The 
Home Colonial Siores,|1904] A. C., 179 and Gajadhar v. 
Kishori Lal, [1915] 13 A. L. J. R, 385, referred to. 


SECOND APPEAL from*a decrees of Basu GoraL Das Mu- 
XERJI, District Judge of Cawnpore, modifying a decree of 
Basu VISHWAMBHAR PRAKASH, Munsif of Akbarpur. 


Kailas Nath Katju, for the appellant. 
G. W. Dillon, for the respondent. 
The following judgment was delivered by : 


Kanhaiya KANHAIYA LAL, J.—The question for consideration in this- 
Lal,J. case is whether the defendant was entitled to construct his wall 

in such a manner as to block a window in the verandah of the 

plaintiff which opened towards thg land of the defendant. The 

Q window had been in existence for more than twenty years, 
The court of first instance refused to direct the demolition of 

the wall by which the window was blocked, holding that the 
construction had not had the effect of materially interfering 

with the access of light and’air to the verandah of the plaintiff. 

The lower appellate cotirt, however, thought that as the effect 

- of the construction of the wall was to block the window entire- 

: +. ly, the plaintiff waseentitled to have the obstruction removed in 
~ order that the access of light atd air through the window might 


. * 5S, A. No, 1216 of 1922. 
(J 
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remain unaffected. In doing soit disregarded the conditions 
of the locality, inasmuch as the verandah of the plaintiff had 


sufficient access of light and air from the other sides and the - 


blocking up of the window had made no difference whatsoever 
to the light and air which was obtainable to the verandah of 
the plaintiff otherwise. 


Section 28 of the Indian Easements Act lays down that the 
extent of an easement, other than an easement of necessity, 
and the mode of its enjoyment must be fixed with reference 
to the purpose for which the right was acquired. The verandah 
in question has gota street infront from which any amount 
of light and air can be obtained. It has got three or four doors 
behind and a window on the north, which would help the 
passage of air from one end of the verandah to another. ‘The 
window in dispute was on the south and its obstruction cannot 
possibly involve a material interference with the access of 
light and air so as to entitle the plaintiff to claim that it should 
be restored to its original condition. 


The lower appellate court refers to the decision in Khunni 
Lal v. Kundan Bibi (1); but it is possible that the circums- 
tances of that case may ‘have justified an order for the removal 
of the obstruction. Section 35 of the Indian Easements Act 
lays down that subject to the provisioys of the Specific Relief 
Act of 1877, an injunction may be granted to restrain -the 
disturbance of an efsement, if an easement is actually disturbed, 
when compensation for such disturbance might be recovered; 
and section 33 of the same Act-deglares that the owner or 
occupier of a dominant hetitage can institute a suit for com- 
pensation for the disturbance of the easement where the 
disturbance has actually caused a substantial damage to the 
plaintiff. Where the easement disturbed is a right to the free 
passage of light, passing to the openings in a house, no damage 
is considered substantial within the meaning of sections 33 
and 35, unless it materially diminishes the value of the domi- 
nant heritage and interferes materially with the physical comfort 
of the plaintiff or prevents him from carrying on his accustom- 
ed business in the dominant heritage as beneficially as he 
might have done previous tosthe disturbance. i : 

In Paul v. Robson (°), their Lordships of the Privy Council, 
referring to the case of Colls v. The Home Colonial Stores (8), 
pointed owt that the legal test in such an action was whether 
the obstruction complained of wasa nuisance or whether the 
owner of the domihant tenement was getting the uninterrupted 
access through his ancient windows of a quantity of - light, 

(1) [1907] L L. R., 29 All, 571 4 
(2) [rg14] I. In R., 42 Cal., 46. 
(3) [x9d4] A. C., 179. ė 
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the measure of which was what was required for the ordinary 
purposes of inhabitancy or business of the tenement according 
to the ordinary notions of mankind. 

In Gajadhar xv. Kishori Lal (!), it was similarly held that 
the owner of a dominant tenement was entitled to an injunction 
except in such cases where he would be entitled to. recover 
damages, or, in other words, where the disturbance in equity 
caused substantial damages to the plaintiff of the kind referred 
to in the explanation appended to section 33 of the Indian 
Fasement Act. i 


The plaintiff has, therefore, no absolute right to protect his 
window against obstruction. He has a right to the access of 
sufficient light and air through his window, but if there is 
already a sufficient access of light and air to his house through 
the other openings therein and the obstruction caused to the 
window does not materially or in any measure interfere with 
the sufficiency of the access of such light and air, the plaintiff 
is not entitled to any relief. 


The lower appellate court has omitted to find whether the 
obstruction of the window had the effect of materially inter- 
fering with the access of light and air to the verandah of the 
plaintiff or not, but the learned Munsif who inspected the 
locality points out that the verandah of the plaintiff is quite open 
in front, that is on the western side, where there is an open 
space forming the ground of the Pokhraydn market, that there 
is another window on the northern side and that there are some 
doors on the eastern side opening into the sitting room of the 
plaintiff which bring in an°abundantesupply of light and air to 
the verandah. In fact, according fo the map attached to the 
plaint, there is a street in front of the verandah and the plain- 
tiff does not really suffer any injury by the blocking up of the 
window. Each case of an alleged disturbance of an easement 
of light and air must be decided on its own facts. On the facts 
disclosed in the present case, the plaintiff is not entitled to any 
relief as he has suffered no real injury. The appeal is, there- 
fore, allowed and the claim of the plaintiff for the demolition 
of the wall, blocking up the window in question, is dismissed 
with costs here and hitherto. ° 


; ‘Appeal dismissed. 
' (a) brors] 13 A L. J. Rao 385. 
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KANHAYA LAL (Plaintiff) , evi 
versus r i924 

HIS HIGHNESS THI MAHARAJA SRI PRABHU Janan, 50, 
NARAIN SINGH BAHADUR AND ANOTHER (Defendants).* ak 


Linpsay, J. 


Civil Procedure Code, section 86—Suit against Ruling Chief in the Ryves, J. 


capacity of co-sharer—Property situated in British India— 
Consent of Government to institution of suit not taken—Liffect of. 
The fact that a Ruling Chief may own immovable property 
within the limits of British India and outside his own state terri 
tories docs not entitle the courts to treat him with respect to 
the latter property as an ordinary citizen, under section 86 of 
the Civil Procedure Code, f 


Plaintiffs suit for profits brought against His Highness 
the Maharaja of Benares in his capacity as a co-sharer in 
certain property situated in British India, was dismissed by 
the Lower Courts on the ground that no decree could be 
passed’ against His Highness as the cunsent of the Govern- 
ment had not been obtained to the institution of the suit. 
According to clause 26 of the Instrument of Transfer 
executed when the dignity of a Ruling Chief was con- 
ferred upon His Highness by the British Government, the 
right to withdraw from the Maharajah any special privileges 
which he had enjoyed in a certain*perganah of Kaswar Raja 
in his State, was reserved to the Licutenant-Governor of the 
United Provinces. Attached to this clause 26 there was a 
declaration to the effect that “within the other estates now 
in possession of His Highness, whjch are outside the State of 
Benares, he shall continfe to have the status and responsibilities 
of-a landholder under the ordinary Jaw and within the perganah 
of Kaswar Raja he shall assume that status and those res- 
ponsibilities.” Plaintiff, in challenging the Lower Courts’ deci- 
sion, contended that on a proper interpretation of clause 26 
His Highness had waived his right to plead his status as a 
Ruling Chief with respect to all lands situated outside the State 
of Benares. . 

Held, that the language of clause 26 did not indicate that 
His Highness intended to waive any right to plead his status 
as a Ruling Chief in the case of suits which were brought 
against him in respect of property held by him in British India. 
His Highness was, therefore, entitled to take the benefit of 
seclion 86 of the Civil Procedure Code, 


Secon» APPEAL from a decree of B. J. DALAL Eso., District 
Judge of Allahabad, modifying a decree of SAIYID ASHRAF ALI, 
Assistant Collector, first class. ae 


Narayan Prasad Asthana, for the appellant. 
Kamuda Prasad, for the respondents. « . Set St wae 
* S. A. Nos. 164 166 and 166 of 1981. - 
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The judgment of the Court was delivered by 


Linpsay, J.—These three second appeals have arisen out of 
suits for profits under section 165 of the Tenancy Act. The 
property in respect of which the profits were claimed is situated 
in the Allahabad district and itis admitted that His Highness 
the Maharaja of Benares, is one of the co-sharers in each of 
the villages in respect of which these suits for profits were 
brought. 


His Highness the Maharaja was made a defendant in each 
of the three suits and as against him both, the courts below 
have dismissed all the suits on the ground that no decrees could 
be passed against His Highness on the ground that the consent 
of Government had.not been obtained to the institution of the 
suits against him. In other words, the courts below applied 
the provisions of section 86 of the Code of Civil Procedure. 


We have now before us three second appeals in which the 
plaintiff challenges the correctness of the decision of ‘the courts 
below. - The case for the appellant (the appellant is the same 
in all three cases) is that the courts below were wrong in hold- 
ing that so far as these suits were concerned the Maharaja was 
not liable to be sued without the previous consent of Govern- 
ment being obtained. 


There can be no dobt whatever that His Highness is a 
Ruling Chief. We have before us the Treaty or Instrument of 
Transfer which was executed when the dignity of a Ruling 
Chief was conferred upon - His Highness by the British Govern- 
ment. ° 


The first clause of this Instrument declares that His High- 
ness shall be the Ruling Chief of Benares from the first day of 
April, 1911. 


There can be no doubt that so far as suits under section 165 
of the Agra Tenancy Act are concerned, the provisiohs of the 
Code of Civil Procedure apply, as laid down in Chapter 13 of 
the Agra Tenancy Act (U. P. Act II of 1901), and a reference 
to the Chapter will show that the provisions of Chapter 28 of 
the old Code of Civil Procedure, Act XIV of 1882, were applic- 
able in their full force to all suits and other proceedings under 
the Agra Tenancy Act. It follows, therefore, that the provisions 
of sections 83 to 87 of the present Code of Civil „Procedure 
apply to suits under the Tenancy Act. 


It, therefore, cannot be doubted that it was competent to lis 
Highness the Maharaja ° in these suits to plead that he was not 
, liable to be sued without the previous consent of the Governor- 
* Getter al-in-Council or of any other authority to whom the power 
‘of granting such consent has bedn delegated under section 86. 
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-The matter would be perfectly clear except for one provi- civ, 
sion which is to be found’in the Instrument of Transfer by 1024 
which His Highness was constituted a Ruling Chief. Clause 26 = — 
of this Instrument provides, in the first instance, that the right PONS 
to repeal or amend in any way and at any time Bengal Regula- om 
tion VII of 1828 or any other Regulation or law in virtue of Sri Prannu 
which the Raja of Benares enjoys any special privileges within henna 
the perganah of Kaswar Raja which heretofore was included in aoe 
the family domains but is excluded from the State of Benares Lindsay, J. 
constituted by this Instrumé¢nt, is hereby expressly reserved to 
the Lieutenant-Governor of the United Provinces of Agra and 
Oudh. So far as this part of clause 26 is concerned, it clearly 
reserves a right to the Lieufenant-Governor of the United Pro- 
vinces to withdraw from the Maharaja any special privileges 
which he had hitherto enjoyed in the perganah of Kaswar Raja. 

Attached to this clause 26 there is a declaration which runs as 

follows :— . 

“Within the other estates now in possession of His Highness 
which are outside the State of Benares, he shall continue to 
have the status and responsibilities of a landholder under the 
ordinary law and within the perganah of Kaswar Raja he shall 
assume that status and those responsibilities ”. 

We may observe here that by U. P. Act No. 6 of 1915 Regu- 
lation 7 of 1828 was repealed and- the provisions of the Agra 
Tenancy Act and the United Provinces Land Revenue Act were 
made applicable in°their entirety to all the property of the 
Maharaja situated in Perganah Kaswar Raja. 


Mr. Narain Prasad, who appears for the appellant here, 
argues that on the language of this concluding portion of 
clause 26 the Maharaja in these suits is not entitled to raise the 
plea that he has the status of a Ruling Chief and is, therefore, 
only liable to be sued in case the sanction of the Gov ernment 
has been obtained. 


It is contended that this language properly interpreted means 
that with respect to all lands situated outside the State of 
Benares the Maharaja has waived his right to plead his status 
as a Ruling Chief and is subject to all the responsibilitics and 
liabilities of a land-holder under the ordinary law. 


It is difficult to ascertain What is the correct meaning of this 
provision and it was in view of this difficulty of interpretation 
that the learned Judge of this Court before whom this case 
came in the first instance referred it for consideration by a 
Bench, e a 


We are not, however, disposed to aécept the plea of the appel- 
lant that the language of the concluding portion of Clause 26 , 
‘indicates that His Highness the Maharaja intended to waive, 
any right to plead his sate “is a Ruling Chief in the case of’ si 
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suits which were brought against him in respect-of property 
held by him in British India. 


We think that with respect to his liability to be sued in 
British India it would be dificult to invest His Highness with 
a dual personality (1) that of a Ruling Chief, and (2) that of 
an ordinary citizen. 


Clearly section 86 of the Code of Civil Procedure contem- 
plates the case of a Ruling Chief being sued with respect to 
interests which he has outside his own territory and within the 
limits of British India, and it seems to us that the fact that a 
Ruling Chief may own immovable property within the limits 
of British India and outside his own state territories does not 
entitle the courts to treat him with respect to the latter property 
as an ordinary private citizen. That meaning certainly could 
not be attached to the language of section 86 of the Act. If we 
look at sub-section 3 of section 86 we find that no Ruling Chief 
is liable to arrest under the Code, and further, except with the 
consent of the Govérnor-General-in-Council, certified as afore- 
said, no decree can be executed against the property of a Ruling 
Chief. 

If we were to accept this argument and treat His Highness 
as having two personalities in the eye of the law, we should 
be obliged to hold that in his capacity asa private citizen he 
would be liable to arreŝt under the terms of sub-section 3 of 
Section 86. We can hardly think that the language of section 86 
contemplates a contingency of this kind and we are therefore 
of opinion that His Highness being undoubtedly a Ruling Chief 
was entitled in these suits to claim ethe benefit of section 86. 
We do not think we ought to hold that clause 26 of the 
Instrument of Transfer operates in the manner contended for 
by the learned counsel for the appellant in these cases. 


Admittedly the suits with which we are now concerned do. 
not fall within the purview of sub-section 5 of clause 86. In 
the class of suits indicated in this sub-section no consent of 
course is necessary but these suits Were not suits brought by a 
tenant of immovable property against His Highness the Maha- 
raja as land-holder. They were, as we have stated; suits 
brought by one co-sharer as against His Highness in his capa- 
city as a co-sharer. 

We hold, therefore, that His Highness was entitled to take 
the benefit of section 86 and to plead in bar of the suits the 
want of consent of the Goyernor-Gencral-in-Council. In our 
opinion the appeals werg rightly decided. We dismiss these 
appeals accordingly with costs. 

. A Appeals dismissed: 
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‘Civil Procedure Code, section 60—House mortgaged ‘by cultivator 
—Decree for sate—Execution of—House used ‘for agricultural 
purposes—Judgment-debtor’s objection—Validily of—Whether 
fixecution Court can go behind a decree—Whenr decree is satis- 
fied, not executed—Unsecured creditor— Giving cerpi to poor 
man—Risk—Effcct of. 


Where a cultivator mortgaged his house and no exception 
was taken`by,him in `a suit on the mortgage that the house was 
not capable of transfer apd it was only when a decree obtained 
by- the mortgagee was put into execution that the judgment- 

- debtor urged for the first time, that he, äi an agricul- 
turist, the house was not liable to sale: 


Held, (per Muxersr and Watsn, Ji RYYES, 7. a 
. that an agriculturist might make a valid mortgage. of his house, 


there being nothing in.section 60 of the Civil Procedure Code. 


to the contrary, and that, after a decree for the sale of Vit had 
been made on foet of a mortgage, it might be sold in-execution 
of the décree and the judgment-debtéy was not, entitled to 
; a to the sale in the execution department. Ganga Bishen 
. Mehar Jiahi, [1914] 12 A. Li JL R., r011, Salamat v. Lukkhi, 
[1884] I. L, R.,.10 Cal, g21,. Miadar- Singh v. Sabit Khan, 
r919] Sc J. C., 583, Katwari-v. ‘Sita Ram, (¥. 8.), I. LR., 
43 All, 547 and Biola’ Nath. v. Afusammat Kishori, I, L. Ry 34 
All, 25, discussed: 


"Exrcution SECOND APPEAL froma decree of Banu HAR 
* GOVIND BAIJEL, Subordinate Judge of Muzaffarnagar at Meerut, 
reversing’a decree of Banu P. C. Mocua, Munsif of Muzaffar- 
nagar. ce 

The facts of the case were as follows :-- 


-The respondent judgnient-debtor mortgaged. his two ‘houses ` 


to the appellants. The appellants brought a suit on. foot 
of his mortgage and ultimately gota final mortgage ‘decree 
against the respondent., Wheri the mortgage decree was put 
into execution and application for the sale of the two houses was 
‘made, the respondent for the first time raised an objection that 
‘ He-was, an agricufturist and the houses in dispute were occupied 
- by-him ag‘such and were not saleable as the sale of such houses 
was barred by -the-provisions of Section 60, Clause 1, sub- ° 
clause C., ‘The learned Munsif,overruled this objection- on the” 
SA : * Exe S.A. No. 627 of 1923: ee Past 
XXII 4I R e 
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ground that it was not proved that the houses appertained to 
the holding. The Subordinate Judge in appeal, however, relying 
upon a ruling of the Court reported in 

Niadar Singh v. Sabit Khan, [1919] 51 I. C., 553, 
held that Section 60 barred the sale of such houses in a mort- 
gage decree. 


Ambika Prasad (for N. C. Vaish), for the appellant, sub- 
mitted that the Execution Court could not go behind the decree 
and must execute the decree as had been passed. The decree 
was a decree for the sale of the house and the Execution Court 
could not refuse the sale. He relied on 

Maharaja of Bharatpur v. Rani Kanno Dei, 23 All, 
181 (P, a 

Bisheshar Rai v. Sukhdeo Rai, [1888] A. W. N., 41. 

Madho Lal v. Katwari, [1888] A. W. N., 41. 

The provisions of section 6o of the new Code of Civil Pro- 
cedure did not apply to decrees obtained on a mortgage. Order 34, 
rules 4 and 5 applied to mortgage suits. The provisions of Sec- 
tion 60 and the group of sections which followed it only applied 
to simple money decrees where attachment was necessary before 
the sale. In the proviso the expression in “attachment ” or 
“sale” was governed by the use of the word “ such” preceding 


-them. He cited e 


Bhola Nath v. Kishori, [1911] 34 All. 25 (F, B.). 
Bhagwan Lai v. Hatti Bhai, [1879] I. L. R., 4 Bom., 28. 
Janki Das v. Sandal, [1911] 9 I. C., 825. 


Section 60 of the Code presctibed procedure and did not 
give or take away substantive right. ‘There was no provision 
in the Tenancy Act which made the mortgage of an agricul- 
turist’s house illegal, and if a mortgage of such houses could be 
legally made, the mortgagee was entitled to get a decree for 
sale on the basis of a mortgage. f 


The respondent was not represented. 
The following judgments were delivered :— 


Warsa, J.—Two questions are involved in this reference. 
The first is:—Whether the exeMptions from attachment and 
sale in execution of a decree, contained in the proviso to sec- 
tion 6o of the Code, apply to a mortgagec's decree for sale, 


I have had the advantage of studying the, judgments of my 
two brothers. They fully cover the groundeand it is not neces- 
sary to do so again. “They differ fundamentally, and each 
judgment appears on tlt face of it to be unanswerable, 


_ On the one hand, the section distinctly prohibits the sale of 
this property in.execution of a decree, On the other hand, as 


x Bs 1 on et i 
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Mr. Justice Muxeryi’s judgment shows, there is much in the 

section which is inappropriate to a mortgagee’s decree for sale. 


Where a section or an Act is capable of two renderings, or 
is said to mean less or more than it says, it is a maxim of 
interpretation that one must logk at the scope and object of the 
enactment. For this purpose it is helpful to recall the history. 


The rights of a mortgagor have always been the special care 
of Courts of Equity. The equity of redemption was jealously 
guarded and could not be sold without an order of the court 
and without the mortgagee in possession rendering an account, 
The codified law in India sought to give effect to the established 
principles of the English Courts for enforcing a mortgage secu- 
rity by the now repealed sections of the Transfer of Property 
Act. Great controversy having arisen as to the applicability 
of the provisions of the Code to the enforcement of a mort- 
gagee’s decree for sale, it was decided, when the Code was 
amended in 1908, that this part of the Transfer of Property 
Act relating to mortgagees’ suits for sale, being a question 
of procedure, should be incorporated in the Code. This was 
effected by the present Order 34. 


The mortgagee’s right of sale is carefully hedged round by 
provisions which are familiar and which have no place in the 
execution of an ordinary money decree, For example, the pre- 
liminary decree still gives the mortgagor a period within which 
he may redeem. ‘The courts never allowed the sale of the bare 
equity of redemption under a judgment onthe covenant. In 
other words, the mortgagee cannot have execution against the 
mortgaged property underea decree for the simple mortgage 
debt. This provision is preserved in Order 34 rule 14. The 
mortgagee is not to be allowed to bring the mortgaged property 
to sale, “otherwise than by instituting a suit for sale in enforce- 
ment of the mortgage”. There is nothing illegal in a covenant 
for sale, as section 69 of the Transfer of Property Act shows, 
But the question before us relates to the enforcement by the 
court. The change introdticed into Order 34 rule 14, as opposed 
to section 99 of the Transfer of Property Act which it replaced, 
is.significant. ‘The mortgagee was under the old Jaw prohibited 
from bringing the mortgaged property to sale in satisfaction 
of a claim, ‘‘ Whether arising under the mortgage or not.” 
But it was always competent for the mortgagee to purchase the 
equity. by,an. agreement subsequent to and independent of the 
mortgage transaction. There was, therefore, no good reason 
why he should notebe allowed to sell it in satisfaction of a claim 
unconnected with the mortgage. So the new Code dropped 


the old form of words and reduced tke prohibition to claims , 
“arisiig under the mortgage”. The important point is that.. 


the prohibition is found,, not iif that part of the Code which 
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relates generally to execution, but in that which deals particu- 
larly with the enforcement of mortgage decrees. All this shows 
that by the scheme of the present Code, execution and the 
emforcement of mortgage decrees are mutually exclusive, at any 
rate, where inconsistent. 


. I am doubtful whether according to the strictly juristic 
view; the sale of mortgaged property under a mortgagee’s dec- 
ree for sale is really “ execution ” atall. It is satisfaction of the 
decree. When a creditor obtains a decree fora debt, and the debtor 
pays after the decree, the decrec is satisfied, not executed. If 
the debtor does not pay, the law executes the decree, if it can, 
by realizing the amount out of any available property of the 
debtor which it attaches and sells. In the case of a mortgage 
decree, the property ordered to be sold is not something which 
is compulsorily substituted for the obligation contained in the 
contract and carried forward into the decree. Itis the obliga- 
tion itself. The sale is the satisfaction of the contract and of 
the decree. Sır Comer PETHERAN took this view in the course 
ofa judgment reported in *Afaseyk v. Steel & Co.(’) where 
he spoke of the decree being one “for specific performance of 
the contract between the mortgagor and the mortgagee”. ‘This 
view, namely, that such a sale is not the execution of a decree, 
derives support, though no authority, from the original inten- 
tion of the jurists who framed the present Code, in dealing with 
the general provisions relating to execution which begin with 
section 36, to emphasise the dichotomy by defining the territorial 
jurisdictions of “the court executing a decree, only to the 
extent which it was competent to pass a decree”, and of “ the 
court which passed a decree for the enforcement of a mortgage, 
selling the mortgaged property whereever situate”. 


I agree with Mr. Justice Lat Gorar Muxerygi that the use 
of the word “such” removes.the distributive force which the 
word “or in “attachment or sale” would otherwise have. 
It mtist mean “attachment or sale in execution of a decree”, 
And for the reasons given above, I have come to the conclusion 
that a sale under a mortgagee’s decree is not a sale in execution 
of a decree, and that, therefore, the proviso does not apply. 
This is not to say that the proceduse is not, after decree, for the 
execution side. Any question which may arise relates to “the 
satisfaction of the decree ”, and is, therefore, within section 47. 


I was throughout pressed by the contention that “under the 

law thus interpreted a mortgagee can sell hisproperty, whereas 

a simple decree-holder cannot, and that such a result is illogical 
and against the policy ef the legislature. In other words, to 

* quote the dissenting judgment of Mr. Justice BANERJI, in 


(1) [1887] L°L. R., g4 Cal., 668. 
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Bhola Nath v. Alusammat Kishori (0), the object was “ to pro- 
tect people against their own improvidence ”. These speculations 
are dangerous and are apt to attribute more consistency and 
foresight to the legislature than is usually found in fact. But, 
in truth, there is no lack of justification for the Jaw as I 
understand it. An unsecured creditor who chooses to give 
credit to a poor man who has no credit and no property beyond 
the bare instruments with which he ekes out his livelihood, has 
only himself to thank, and cannot complain if the law steps in 
io prevent him from selling up his debtor completely for a 
debt in respect of which he took an obvious risk. But a creditor 
who has taken security is ina different position. It may be 
assumed that he. would not have advanced the money at all 
unless he was given the security, and the debtor has voluntarily 
agreed to part with the property with his eyes open and know- 
ing the consequences. 


It seems to follow from the reasons which I have given 
above on the first question, that I agree with Mr. Justicy 
Ryves that the point is one which is properly taken in execu- 
tion. ` I think it matters very little.. The court is often’ the 
same. I don’t know how the point could be pleaded in defence 
to the mortgagee’s suit. As Mr. Justice MUKERJI points out, 
the mortgage is not prohibited or illegal. If raised in the suit, 
the Judge might well say that the ohjection was premature at 
that stage and reserve it for the post-decree proceedings. It 
is an objection to enforcement Of the decree when made, the 
decree being unobjectionable. Ina word, the objection presup- 
poses a valid decree. If the mortgagpr has no saleable interest, 
that is a.matter which conctrns the purchaser who acquires no 
greater interest than is saleable. 


It is to be hoped that this view, although arrived at by a 
bare majority of the Court, will be accepted as final as there 
hás hitherto been great diversity of judicial decision. 


Ryvrs; J.—This is a decree-holder’s second appeal in exe- 
cution. . 
The judgment-debtor mortgaged two houses to the decrec- 
holder. ` In a suit on the mortgage the decree-holder obtained 
an exparte decree under Ordgr 34 rule 4, Civil Procedure Code, 
and that was made absolute under rule 6 of the saime Order, 
The judgment-debtor so far raised no defence. When, however, 
the decree-holder applied for the sale of the houses, he took 
objection iter alia that “ he was a cultivator by E and 
the houses sougbh to be sold by auction in this case were used 
by. him as such. ‘The implements of husbandry were kept in it. 
The cattle were also tethered in it. They were not used by the 


objector as dwelling houses, Therefore they should not be sold pa 
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by auction according to law.” This objection was disallowed 
by the court executing the decree. On appeal the lower appel- 
late court found as follows :— 

Š “ It is clear from the evidence adduced by the appellant, and 
which has not been rebutted by the decree-holder respondent, 
that the objector is an agriculturist and occupies both the 
houses as such, The finding of the lower court that these’ 
houses are not appurtenant to the land he cultivates is clearly 
wrong. ‘The irresistible conclusion from the evidence on the 
record is that the houses in dispute belong to an agriculturist.” 

Having come to this finding which, of course, is binding on 
us, he decided that under section 60 of the Civil Procedure 
Code, following the ruling in Niadar Singh v. Sabit Khan (2), 
to which I shall refer later, the houses could not be sold in 
execution of the mortgage decrec. 


The decree-holder comes here in second appeal. 

In view of the fact that there are two reported decisions of 
this Court which are directly in conflict, the case has been 
referred to a Bench of three Judges. 


The question before us is shortly whether section 60 (1) 
(c) of the Civil Procedure Code bars the sale in this case, 


It is argued on behalf of the appellant that it does not for 
two reasons :— 


(1) That the executing court cannot go behind the decree 
which it has to execute, and (2) that” section 60 of the 
Civil Procedure Code, together with the provisos contained in 
it, only applies to the execytion of simple money decrees. 


It is a truism to say that a couft executing a decree cannot 
go behind it, but I think this only means that the court executing 
the decree cannot vary it, but must take it as it stands. But I 
think it is open to the legislature to say that certain kinds of 
property shall not, in any circumstances, cven if so ordered, be 
sold in execution proceedings. 2 


As an example section 20 of the Agra Tenancy Act (Act No. 
II of 1901) enacts that the interest of an occupancy tenant is 
not transferable in execution of a decree of a Civil or Revenue 
Court; and it has been held by a,Full Bench of this Court (of 
which I was a member) in Katwari v. Sita Ram (®), that an 
oceupancy holding cannot be sold in-execution of a decree even 
when the decree specifically directed its sale. 


‘If the legislature can forbid a court to execute a decree in 
one instance, it seems to me it can do so in other cases; and the 
question remaining to be answered here is whether, as a matter 


* of daw, the legislature ] has chosen to prevent an executing court 


(1) [z979] sr I C., 553. 
(2), [r921] L L. R., 430All., 547. 
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from selling the houses in this case which the decree directed 
to be sold. : 


Ithink mysclf that the ruling which I have just quoted, 
although it is based on the mandatory prohibition set out in 
section 20 of the Agra Tenancy Act, in principle, covers this 
case also, unless perhaps it can be held that section 60 only 
refers to simple money decrees. Leaving this question aside 
for the present, the proviso to section 60 (1) is as follows :— 

‘The following particulars shall not be hable to such attach- 
ment or sale, namely :— 

(c) houses and other buildings (with the materials and the 
sites thereof and the land immediately appurtenant thereto and 


necessary for their enjoyment) belonging to an agriculturist 
and occupied by him.” 


It seems to me that on the findings of the lower appellate 
court these two houses which the decree ordered to be sold come 
within the clause just quoted, Š 


On the second question it has been argued that section 60 
only applies to simple money decrees. Itis said that provision 
is made for mortgage decrees in Order 34. This argument is 
based on two grounds :— 


(1) Section 60 comes in that part of the Code which deals 
with “ attachment ” ;—and attachment is not necessary in mort- 
gage decrees. Bef8re property can be sold in execution of a 
money decree, the court must first attach it so as to bring it 
within its jurisdiction, and then sell it. In a mortgage decree, 
the decree itself specificaly directs the sale of the mortgaged 
property. It seems to me, apart from all authority, that the 
proviso to the section is perfectly general and applies to all 
decrees. I think so, firstly, because, if it was meant to apply 
only to simple money decrees, it would have been very easy 
for the legislature to have said so;—and, in the second place, 
reading the exceptions, I think that the legislature from 
motives of public policy o? for other reasons which seemed good 
to it, but which it i$ unnecessary for us even to speculate about, 
has thought fit to prevent a court executing a decree from 
selling of any of the various particulars detailed in the section. 


Another argument on this point is that if clause (c) was 
held to apply to houses of an agriculturist which he has mort- 
gaged, it would be tantamount to holding that the mortgage of 
such houses was’ illegal, and it would be open to the mortgagor 
in the suit on the mortgage to raise this objection. I do not 

` think the mortgagor could be heard to raise any such objection; 
but the question is whether, if a decree is passed for the sale ° 
of such a house, the court in execution can or cannot sell it.” 
This question, it seems to me, “does not fall-to arise” (to 
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‘adopt a dictum in a recent ruling of the Privy Spune) until 
execution proceedings have been taken. 


. As a matter of fact, in these provinces an agriculturist, that 
is to say, a cultivator in an agricultural village who cultivates 
plots of land within “ Mousa” under a lease from the zamindar 
is given a housé, then unoccupied, or a site in that part of the 
“ Mousa’? which is set apart for the tenants and other members 
of the village community to reside in, (called the abadi) and if 
no house is available on these sites, he is allowed to build houses 
for himself to reside in and for his cattle employed in cultiva- 
tion, and for storing his implements of agriculture. As a 
general rule, (except in exceptional cases, where a custom to the 


-contrary prevails) such a tenant cannot transfer such houses at 


all, All that he can transfer is the materials with which they 


„are built. The site is not: his to transfer; it belongs to the 


zamindar. If such an agriculturist mortgaged his houses and 
the mortgagee obtained a decree for the sale of ‘the house, even 
if the mortgagor was estopped from objecting to the sale after 


-a decree for its sale had been passed, the zamindar certainly 


could intervene and prevent the site of the house being sold. 
‘It seems to me that the legislature has gone further-and has 
chosen to forbid the sale of such houses or their materials i in 
execution even of a mortgage decree. 


Clause (b) of the same section prevents the tools of an 
artizan being sold in execution of a decree. This does not mean 


-that an artizan cannot raise money on the security or -pledge of 


his tools. It simply means, I think, that if the creditor has to 
sue and gets a decree against an artizan, he cannot in execution 
of that decree get such tools sold by the court, even if the 
decree ordered the sale of the tools. I am fortified in this view, 


` (namely, that the bar in execution in no way affects the validity 
-or legality of the contract), by section 61, which immediately 
-follows and is in the same division of the Act as section - 60. 


By that section the Local Government with the previous sanction 


-of the Governor-General-in-Counci? may, declare that such 
-portion of agricultural produce, or of any class of agricultural 


produce, as may appear to the Local Government to be necessary 
for the purposes mentioned thescin shall be exempted from 
liability to attachment or sale in execution of a decree. Itis a 
common practice in these provinces for agriculturists to borrow 
money for the purposes of agriculture on the security of the 
crop about to be raised. These contracts have always been held, 
so far as I know, to be perfectly legal, and in execution of a 


‘decree, the crops can ‘be attached and sold; but under this 


section, at any time the Local Government may prevent by 


. notification the sale ðf such a crop in execution of a decree. 


This must happen after the conttact had been made. It obviously 
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does not make the contract illegal. All it does is to prevent the 
decree-holder, when he gets his decree, from enforcing it by the 
sale of the crop hypothecated. He may enforce it otherwise if 
‘he can. It seems to me, therefore, that there is no force in thi 
argument, and I think, reading the Act as it stands, that the 
decision of the court below was right and that the houses mort- 
gaged in this suit cannot be sold in execution of the mertgaged 
decree, not because the mortgage of the houses was illegal or 
What the mortgagor could have pleaded that no decree for sale 
should be passed, but because the legislature forbids absolutely 
such houses to be sold by a court in execution. 


I now come to discuss the authorities. The first case on 
the point.is Bhagwandas v. Hathibhat (1), It was held in that 
case that section 266 of the old Code of Civil Procedure, then 
in force, which is similar to the present Code, does not prohibit 
the sale of property specifically mortgaged albeit that the pro- 
perty be materials of a house belonging to or ocoupied by an 
agriculturist. The judgment is a very short one and the only 
reason given for the decision is contained in these words :-— 

“ We are of opinion that the sale of the house, under these 

© circumstances (namely that the decree directed that the debt 

should be recovered from the mortgaged property) should be 

made, for we cannot suppose that it was the intention of sec- 

tion 266 of Act X of 1877 to prohibit the sale of property 
specifically mortgaged. äi 

That decision was "reported i in 1879 and so far as I can find, 
it has never been referred to since in any reported decision, 
except in the case of Tota Ram v. Chain Sukh. (°) In that 
case Epc, C. J., said, distifiguishing this ruling: “It will be 
time enough to consider that case when I am compelled to do 
so.” And Maumoop, J. expressed his concurrence. I do not 
think this case is very helpful. 


The next case which Ihave been able to discover is Jani 
‘Das v. Sandal. (8) That case was similar to the case before 
us in its facts. There too houses of an agriculturist were 
mortgaged and no exception was taken by the mortgagor 
in the suit on the- mortgage that the houses were not capable 
of transfer. It was only when the decree was put into execution 
that the judgment-debtor urged, for the first time, that he, 
being an agriculturist, the houses were not liable to attachment 
and sale. The learned Judges (Sir toneg Knox and Mr. 
justice KaRawat Husain) held: 

“ We have been referred to no authority which lays down 
that houses of agriculturists are property which cannot by law 
be transferred. Section 60 of the Code of Civil Procedure, 

(x) [1879] I. L. R, 4 Bom.,»25. 
(2) bee be WaN., 154. 
. (3), [rfg IC, 825, 
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upon which reliance is placed, refers to houses of agriculiurists 
and enacts that in execution of a money decree, such houses 
are as a rule not capable of attachment or sale.” 


It seems to me that in this sentence which I have italicized 
the learned Judges begged the question before us when they 
say that section 6o enacts that in execution of a money decree 
such houses cannot be sold, and this is the ratio decidendi of 
the case. 


The next case is Ram Dial v. Narpat Singh. (1) In that 
case an occupancy tenant mortgaged a grove, which was his 
occupancy holding, and a house appurtenant to such holding. 
It was there held by Sir Jonn Stanzzy, C. J. and BANERJI, J. 
that under section 20 (2) of the Agra Tenancy Act, 1901, and 
section 266 of the Code of Civil Procedure of 1882, respectively 
niether the grove nor the house could be sold in execution of 
a decree on the mortgage. 


The next case to which need refer is the Full Bench case of 
Bhola Nath v. Musammat Kishori (*#), where the same question 
again came up for decision. Sir Henry Ricuarps, C. J. and 
Mr. Justice TUDBALL held that section 60 of the Code of Civil 
Procedure did not operate to bar the sale of a house belonging 
to an agriculturist in execution of a decree on a mortgage of 
the same if such house is not an appurtenance of the mortgagor’s 
holding which he is prohibited by law from mortgaging -or 
transferring. Mr. Justice Banerji dissented. I have some 
doubt how far this case really applies, having regard to the 
observations of the Carer Juster, 


Sır Henry RIcHARDS says:w-' The argument on behalf of 
the respondents is that by virtue of the proviso (to section 60), 
the house of the defendants cannot be sold, and that inasmuch 
as the house cannot be sold in execution of the decree, no 
mortgage decree ought to be made. On the other hand, the 
appellant argues that section 60 does not apply to mortgage 
decrees at all, that it deals entirely with attachment and sale 
in respect of simple money decrees.” 


He goes on to hold :— 


* Prima facie a man is entitled to mortgage his property if 
he pleases; and if he can make a valid mortgage, the mortgagee .. 
is entitled to a mortgage decree: entitling him to sell the 
property.” 

With great respect it seems to me that this argument does 
not entirely meet the case. It does not answer the dbjection that 
in spite of a contract, the legislature has nħled that the contract 
shall not be enforced by sale of the mortgaged house. I also 
cannot agree with the rest of the judgment in which it is held 
: (1) eed ILL. R., 33 All, 136. 

(2) [t911] I L R., 34 All, 25, 
A . 
= : e 
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that section 60 applies only to the execution of simple money 
decrees. It seems to me that the dissentient judgment of Mr. 
Justicy Banerji is unanswerable and I wish to adopt it in its 
entirety as the basis of my decision in this case. As he says, 
when dealing with the point as to whether section 60 applies 
only to simple money decrees 
“ At the commencement of the section the word “and’’is 
«  usedand in the proviso we find the word “or”. The proviso, 
as I understand it, forbids both attachment and sale, that is 
to say, where an attachment must precede a sale, it forbids 
attachment as well as sale, and where it is not necessary that 
an attachment should be a preliminary step to a sale, it forbids 
sale. . . . . . The object of the legislature is manifest, 
That object is that certain classes of debtors should be pro- 
tected against their own improvidence. There can be no doubt 
that in the case of a simple decree for money, the dwelling 
house occupied by an agriculturist cannot be sold. The policy 
of the law is that he should not be deprived of his place of 
residence by a process of court. I fail to see why, if an 
unsecured creditor of the agriculturist cannot proceed against 
the debtor’s dwelling house, a secured creditor should be allow- 
ed to do so. The policy of the law equally applies to both 
the cases.” 

The last case to which reference need be made is the case of 
Niadar Singh v. Sabit Khan ('). This is the case on which 
the lower court based, its decision. 

There the question was whether the house of an agriculturist, 
which has been found to be appurtenant to his agricultural 
holding, is liable to sale in exgcution of a decree obtained upon 
a mortgage of the house made by the agriculturist. The appeal 
came first before Sir Grorce Kwox sitting alone, and he 
remanded it for finding as to whether the house was in the 
occupation of an agriculturist, and on the finding being returned 
in the affirmative, he dismissed the oe holding that section 
60 (c) barred the sale in execution. From that decision there 
was an appeal under the Letters Patent which was heard by 
Sir P. C. Banerysi and Mr. Justicg Rarigus and they, after 
referring to the decision already quoted in Bhola Nath v. 
Musamimat Kishori (°), held that the provisions of section 60 
(c) applied and dismissed the appeal. ‘It seems to me, therefore, 
that the weight of authority in this~Court, at any rate, is in 
favour of the view taken by the court below. 

The provisions of section 60 (c) of the present Code were 
certainly in existence in 1877 before the Transfer of Property 
Act came into being; see Act X of 1877,°section 266. All that 
was done when the present Code was passed was to transfer the 
rules governing suits on mortgages from tke Transfer of Pro- 


(1) ad siS. Cau 553. ~ 
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perty Act to the Code; that is to say, the sections relating to 
suits om mortgages (where such suits were necessary, i. e., sub- 
ject to mortgages included in section 69) which were contained 
in section 85-and following sections, (being really rules of pro- 
cedure), were cut out of the Transfer of Property Act, and 
were reproduced with such modifications and amendments as 
seemed then necessary, and consolidated in Order 34. The law 
has not been materially altered, the only real alteration has been 
in the volume of the statute law,-in which it is to be found, 
i. c., in Act No. V of 1908 instead of in Act No. IV of 1822. 
It seems to me, therefore, that this reshuMing of the sections in 
the statutes does not help in interpreting the meaning of the 
old section 266 of Act X of 1877 which is still in force. 


I much regret I cannot agree with either: of my learned 
brothers. I would, therefore, dismiss the appeal. 


Muxeryji, J.—This case has been referred to a Bench of 
three Judges because of a conflict of opinion existing between 
two cases, each decided by a Bench of two Judges. These 
cases are:—Janki Das v. Sandai (') and Niadar Singh v. Sabit 
Khan (°). The question formulated for decision has not been 
put down in the form of a question. But it may be put down 
as this:—‘‘ Whether a judgment-debtor can raise the plea, in 
the execution departmgnt, that he is an agriculturist and the 
houses occupied by him cannot be sold having regard to the 
provisions of section 60 of the Civil Profedure Code although 
the decree is one of mortgage and orders specifically the sale of 
such houses ’’? 


. 

In the referring order, there $ an inaccuracy. It has been 
stated that the judgment-debtor also pleaded that his houses 
were appurtenant to his holding. As a matter of fact, he did 
not raise any such plea in his objection. He was unsuccessful 
in the court of first instance,and he filed an appeal. In the 
grounds of appeal too he did not say that the houses were an 
appurtenance to his holding. ‘The expression, vis., “the houses 
were appurtenant to the holding’? appears in the judgments of 
the lowet courts and was probably due to a confusion of ideas. 
When a landholder sues a tenant for his ejectment from his 
dwelling house, in the village ¢n which he cultivates lands, the 
tenant often takes the plea that the house is an appurtenance to 
the holding and so long as he cultivates lands in the village, he 
cannot be ejected. In such cases alone the question arises 
whether the house is or not an appurtenance to the holding. It 
will be noticed that in section 60 of the Civil Procedure Code, 
Clause (c) the property exempted is ‘the houses and other 
buildings...... belonging to an agriculturist and occupied by 
bk (1) Froga] 9 I. C., 825. 

(2) [roto] sx & Ca 553. 
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him". Nothing is said about the house or the building being 
an appurtenance of kis holding. - 


Referring to the Tenancy Act, it will be seen that a holding 
is a parcel or parcels of land held for agricultural purposes. 
The prohibition is against the sale of such lands. A house or 
building is not land let for an agricultural purpose and cannot 
form a holding. Therefore the question of its transferability 
or otherwise must be determined with reference only to section 
60 of the Civil Procedure Code. 


To go back to the question for decision. ‘This question 
resolves itself into two portions. The first question is ‘whether 
the court executing the decree can go behind the express orders 


of the decree by which the property has been ordered to be- 


sold”? The second question is “whether on a proper con- 
struction of section 60 of the Civil Procedure Code, the sale 
of an agriculturist’s house (the expression is used for the sake 
of brevity), not in execution of a simple money decree in 
which a previous attachment is necessary, but in execution of 
a mortgage decree, which has been passed on foot of a contract 
of mortgage, specifically making the property a security for the 
debt, is prohibited P”. 

On the first question. The decree passed may he a right 
decree or it may be a wrong decree. e A decree may be one that 
ignores the rules,of law. Yet so long as it stands unreversed 
in appeal or revision, it is a good and binding decree between 
the parties, and the court executing it cannot go behind its 
terms and say that the decree should not have been passed and 
the court will not execflte it as it stands. ‘This decree may be 
one passed on contest or may have been passed ev parte without 
the defendant appearing to show that the claim of the plaintiff 
was one that could not at all succeed. In the latter case, the 
defendant cannot come and say in the execution department 
that he swill show that the decree is a wrong one. He will be 
estopped on foot of the judgment from raising any such con- 
tention, and this, although the question sought to be raised in 
the execution department was never raised and decided before 
the decree was made. Take the case of a joint Hindu family. 
A father makes a mortg&ge without any legal necessity. In 
the suit against the father and the sons, the latter do not take 
any exception to the mortgage, and a decree for sale is made 
ex. paria When the property is brought to sale in the execution 
of the decree, «the sons will not be allowed to show that the 
mortgage was uhauthorised and could not be enforced against 
the property. Thus the facts which would vitiate the mortgage, 
although they may exist without any doubt, will not be allowed 
to be brought before the court. Similarly, a suit may be on 
the face of the plainte barred by limitation, But if a court 
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overlooks this fact and makes an ex parte decree, the defend- 
ant cannot, in the execution department, show that. such was 
the case. That an ex parte decree may operate as res judicata 
was held in Ganga Bishen v. Mehar Ilahi (!'). In the present 
case, the question whether the house ordered to be sold by the 
decree is or not the property of an agriculturist is one of fact 
and has to be proved before the court, by evidence, before 
the court can accept it. Assuming that such a property is not 
saleable in execution ofa decree, the facts necessary to be 
established were never alleged before the court making the 
decree, much less were they proved. If those facts had been 
proved, the court could have and ought to have (according to 
our assumption) said that the property could not be sold in 


‘execution of a decree, and that it was not going to make a 


decree which could have no force inlaw. But these facts were 
never brought to the notice of the court—the nature of the pro- 
perty was not established before it—, and in ignorance of the 
facts it orders the property to be sold. Why should then, in 
this particular case, the judgment-debtor be allowed to show 
by adducing evidence that the nature of the property was such 
that it could not be sold in the execution of a decree? 


This question was specially raised in this Court in the case 
of Katwari v. Sitaram (*), which was a case under the Agra 
Tenancy Act and in whichethe fact involved, 4. e., the nature of 
the property to be sold was an admitted fact,ecbeing recorded in 
the sale-deed and the answer given was that it was the duty of 
the court to obey the law and follow its discretions. But the 
law can be applied only whem the proper facts are allowed to 
be brought before the court. In the case of a mortgage of 
a joint family, (in the case given as illustration) the sons may 
not show the nature of the property, in the execution depart- 
ment, and the respondent too, in this case, can. not adduce 
evidence to show the nature of the property. I would, there- 
fore, hold that, in the execution department, this objection 
cannot be raised in the teeth of the mortgage decree. 


Now on the second question. It must be conceded that there 
is no rule of law which declares the transfer (otherwise than 
in execution of a decree as is said ta,be embodied in the secticn 
under discussion) of an agriculturist’s house to be illegal. 
Under section 6 of the Transfer of Property Act, all proper- 
ties except those enumerated there, and those, the transfer 
of which is expressly prohibited by law, are declared to be 
transferable. For example, if there be an agseement between 
an agriculturist and a tlird person for the sale of the for- 
mer's house, and if the latter should sue for the specific 
ge. ` (3) pa 12 A. L. J. R., rors, 

(2 1911-12} 9 Å. L. J. Ro 473. 
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performance of the contract, the courts ‘would be bound to 
recognise the contract and to enforce it. As the result of 
the enforcement of the contract, the promisee will get posses- 
sion through the court, for there is no rule of law which lays 
down that delivery of possession over an agriculturist’s house, 
in, execution of a decree, is prohibited. If then the sale by 
private contract be not prohibited and may be even specifically 
enforced ina court of law, we have to find out if a lesser 
contract, viz., that of mortgage is prohibited and cannot be 
specially enforced. For such a proposition of law, there must 
be a very clear authority and any rule of law that may only by 

implication be read as leading to this conclusion cannot be 
accepted as laying down such an anomaly. 


The question then is, “Does section 60 of the Civil Proce- 
dure Code contain any such clear rule as would lead to the 
conclusion that a property, otherwise transferable, may not be 
subjected to a transfer, even with the consent of the owner of 
the property simply because the agency of the court has to be 
employed?”. 

Section 60 appears under the head “attachment”. If we 
refer to section 51 of the Code, we shall see that several modes 
of execution are enumerated there. These are briefly, (a) 
delivery of possession, (b) attachment and sale or sale without 
attachment, (c) arrest of the judgmtnt-debtor and two other 
modes. Sections §5 to 64 come under the head ‘attachment’ 
and sections 65 to 67 come under the head ‘sale’. Thus section 
60 comes under the head of attachment. It does not require 
the quoting of any authority to rhaintain the proposition that 
no property.may be sold, ın execution of a simple money decree, 
unless the same has been attached previously, so as to bring the 
same within the control as it were of the court. In the case of 
a sale under a mortgage decree, no attachment is necessary for 

_ the deeree,—the order of the court itself has directed that that 
property’is to be sold. In the execution of a decree for money, 
every attachment is not,followcd by sale. For example, when 
a money decree is attached, in the execution of another money 
decree, the attached decree is not sold but the attached decree is 
executed and the money realised is applied to the satisfaction of 
the attaching decree. Simifarly when the pay of a Government 
servant is attached, there is no sale. Only the officer charged 
with the disbursement of the pay is ordered to deduct a sum 
month by month and to pay the same towards the satisfaction 
of the decree. hus a sale may or may not follow an attach- 
ment. . 


Bearing these rules in our mind, let us now read section 60, 
of the Code. I have already said, it appears under the head, 


‘attachment’. There ts another head bearing the title of ‘sale’, 
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Under the circumstances, there is no reason to think that, in 
dealing with the subject of ‘attachment’ the writer had in his 
mind the cases of sales that are not preceded by attachment. 
Ofcourse, if the language employed should leave no other alter- 
native possible, that is another matter. Section 60, in sub-sec- 
tion (1) lays down in effect that all properties, over which’ the 
judgment-debtor has a disposing power, will be liable to attach- 
ment and sale. I have already pointed out that all properties 
are not sold, in execution of a decree, although thay may have 
been subjected to an attachment. The words ‘attachment and 
sale’, therefore, can only mean, ‘attachment and sale where the 
sale is necessary afier the attachment’. Otherwise there will 
be no consistency in the rules. ‘That this is the meaning to be 
attached to the words ‘attachment and sale’ is clear from the 
proviso that follows the sub-section (1). It provides against 
‘such attachment or sale’ in the case of certain ‘particulars’, 
The use of the word ‘such’ is important. It, in my opinion, 
qualifies both the words ‘attachment’ and ‘sale’. The proviso 
will thus read like this:—‘‘Provided that the following parti- 
culars shall not be liable to such atiachment or, where necessary, 
such sale as has been mentioned above in the main section.” ‘To 
my mind it is impossible to read the word ‘sale’ in the proviso 
as meaning ‘sale with or without previous attachment’, without 
doing violence to the langyage of the section. Something might 
have been said in Sippe of this reading, if the word ‘such’ 
had not been there. There is no possible warrant for confining 
the adjective ‘such’ to the word ‘attachment’ alone, for both 
the words ‘attachment’ and ‘sale’ occur in the main section. 
Among the particulars mentioned in the proviso, there are items 
which are never sold after attachment; see, for example, clause 
(i), dealing with the salary of a public officer. In this case, 
only an attachment is ‘necessary and no sale. Hence in the 
proviso the word ‘or’ has been rightly sued. 


One essential difference in principle between a sale held 
after attachment and a sale held in pfirsuance of a contract for 
sale is this that inthe former case the sale is held against the 
wishes of the debtor. The court is asked to raise money by the 
best possible means, and it has been vested with the authority 
to say that it would not act heartlessly and in order to make 
the debtor pay, it would not make him absolutely destitute. In 
the case of a mortgage or hypothecation, the debtor fas agreed 
that a particular property might be taken as dhe security. So 
the execution of the decree i is held with the eonsent as it were. 
There is, therefore, no reason to suppose that a rule of law that 

e talks of attachment and sale in the same breath as it were, was 
sreally intended to cover a case of a sale with the consent of the 
debtor, 
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It is nót always-a valid “mode of reatling the new law fo 
comparet with the old: one. Still in the case of doubt, ihe 
old rule may be looked into. In the old Code also, the language 
used is the same as in the new Code. The old section is 266 and it, 
like the new section 6o, appears under tlie head of attachment. 
The head is “F.—Of Attachment of Property”. Sections 266 
to’ 285 deal with cases and modes of attachment. The next 
head is “‘G.—Of sále. and delivery of property”. This head 
f G? is divided into three sub-heads. Sub-head (a) deals with 
‘General rules’ and consists of sections 286 to 295. Sub-head 
(5) deals with ‘Rules as. to movable property’ and consists of 
Sections 296 to 303. Sub-head’ (c) deals with ‘Rules as to 
immoveable property’ and consists of sections 304 to 327. It 
Will thus be seen that, under the old Code, the rules as to sale 
of property, moveable and immoveable, were distinctly kept 
Separate“from tlie Files as to attachment, and yet in the general 
section about attachment (section 266) the same language was 
used as in the case of section 60 of the-new Code. ‘fhe new 
Code-having been split: up into two portions, fewer sections 
‘appear in the body of the Code under the heads “ Attachment 
etc ” than ’in the older Code. The inference- is then clear, viz., 
the rules`in section 60 deal with sales held in execution of 
decrees ‘it: which a previous attachment is necessary, 7. e., to 
Sales held in execution of simple money decrees. 


LT will now consider the authorities. In ‘Bhagwandas v. 
Hajhibhat (1), it was held that the rule as to attachment and 
consequént’ sale-did not apply to a sale held-in- pursuance of a 
mortgagé decree. This wag in 1879; but thé’ language of the 
law was the same in the Code of 1877 as in the Code of 1882. 
In the case of Ramdayal v. Narpat (7), Svan.ey, C. J. and 
BANERJI, J. -took-the view that, even where a house of an 
agriculturist was mortgaged, it could not.be ordered to be sold, 
in view of the -pravisions of section 266 of the old Code and 
section 60° of the new one; It will be noticed that one of the 
grounds for the actual decision of the case was that the mort- 
gagor was:a tenant and had mortgaged not only his house but 
also his holding, and the house might be looked upon as an 
appurtenance to the holding., The decision cannot, therefore, 
be looked upon as given solely on a consideration of the law as 
contained in the Civil Procedure Codes. ‘There is one more 
point to be noticed. - ‘The point was decided in the suit itself, 
and it is ng authority for the proposition that the point may be 
raised even after agecree for sale had becn made. 

In the case of- Bhola Nath v. Kishdri (8), Ricnarps, C. J. 
and TUDBALL J. held very clearly that section 60 of the Ciyil 

1) [1879] 1. L. R., 4 Bom’, 25. 
ey. foal I. Le R., 33 All., 136. 
(3) IL L. R., 84 All, 25; sC. 8 A, L. J. R 1045. 

XXII 43 B, s 


MUBARAK 
Husain 
v. 
ANMAD, 


Mukerji, J. 


o® 


MUBARAK 
Husain 


Us 
‘AH MAD, 


` Mukerji, J. 


338 HIGH COURT DAE, TuBy 


Procedure Code applied only to the case of. an’ executions bf a 
simple’money decree. BanERyi, J. dissented and did not- think 
it necessary to change his opinion expressed in the- case of ‘Ray 
Dayal i v. -Narpat (1). I have given my reasons for holding the 
opinion that. I have expressed; and I do not: propose discussing 
the opiriions given by the learned Judges in- the several cases. 

The: arguments are clear on botli sides: Thé only question 
is which argunients appeal to a particular, Judge. ~I will draw 
attention to the fact that in this case also the question: rosé 


before the decree and not after it had been made. 


. | In Salamat v. Lukkhi (*), it was Held that, although a right 
to an allowance might not be attachable, in execution of a simple 
money decree, having regard to the provisions of section 266 of 
the.Civil Procedijre Code, it did’ not lie in the mouth of the 
judgment-debtor, who had mortgaged thé.same, to urge that. it 
could not be sold, ae 


I have not been.able to lay my-hand over any other eases 
bearing directly on the point under consideration. The twọ 
cases; which led to this reference, took opposite views. .The 
case of Janki v. Sandal: (8) was decided by Knox and KARA- 
matt Husain,.JJ. The case of Niadar v..Sabit (4) was decided 
by Banzryi and RarigugE, JJ. who upheld Knox, J. It will thus 
be seen that the opinion in this Court is very much divided. 
Stanuey, C. J. and Banerji and Rariguz, JJ. took the view 
opposed to mine, and RICHARDS, C, J. and Tuppatr and KARA- 
mat Husarn, JJ. took the same view as taken by me. Knox, J. 
did not always stick to hie v view. But all this is on the second 


point. ° 


The case of Kaiwari v, Sitaram (5) already referred to was 
decided on an interpretation of section 20 of the Agra Tenancy 
Act and is not directly relevant on the question before us. 


l am, accordingly, of opinion that an agriculturist may 
make a valid mortgage of his- house, there being ‘nothing in 
section 60 of the Civil Procedure Code to the contrary, and 
that, after a decree. for the sale of it has been made on foot of 
a mortgage, it may be sold in execution of the decree and the 
judgment- debtor is not entitled tg raise the point in the execu- 
tion department. \ 


Orprr or Court.—The order is that the appeal is allowed 


and the objection dismissed, and the order of the first court 
restored. 


. Appeal allowed. 


(1) [1609] I. L.R., 33 All, 136. 

(2) [1884] I. L. R., 10 Cal., 521. free 
` (3) eli911} 9 I.-C., 825. 

(4) [r919] 53,1 C., 553. 

(5). [t921] 19 A. L. BR, 473 
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we ae ot MY Sete we tme: 


E - VAUSERILAL (Piit Be RES 
ee - versus i 
=a.. l: MULLHAN AND ANOTHER (Defendants). r 


-Revision—Jurisdiction invested by law—Court’s refusal to exercise 
‘=When.application can be made in revistan. 


_ A suit for the recovery of the rent of certain grass land, 

+.» situated in the cantonments, and let by the plaintiff to the 
defendant for grazing purposes at a fixed rate per cattle, is, as 
distinguished from a suit for the price of grass sold, excluded 
from the cognizance of the Small Cause Court by clause 8 of 
schedule 2 of the Provincial Small Cause Courts Act (No. IX 
of 1887). 


B. and N. W. Ry.-v. Bandhu Singin, joel ILL, R., 31 All, 
342 and Manohar Lal v. Gauri, {1913] 12 L. J. R, 36, 
referred to, 


CIVIL, , 
1924 | 
Jom, 4 Mhar 24 


KANRAIYA 
Lat, J. 


Civ, Revision from-an’ order‘ of Basu Sarup NARAIN, _ 


Judge of the Court of Small Causes at. Cawnpore. 
Narain Prasad Asthana, for the applicant. 
Mukhtar Ahmad, for the opposite parties. 
The following judgment ` was delivered by ` 


O KANHAIYA LAL, J.—The plaintiff” obtained a lease si some 
„grass land, situated’ in the Cawnpore cantonment, from the 
:cantonment committee. He sub-let that land for grazing pur- 
poses-to another person at a fixed ratg.per cattle. The present 
suit was filed by him for the-recovery -of. the rent payable by 
.the latter. The suit was clearly one for the rent of the grazing 
area let to the defendant; and it was excluded from the cogni- 
zance of the Small Cause Court ‘by clause 8 of Schedule 2 of 
‘the Provincial Smalt Cause Courts Act (No. EX-of 1887). It 
was not a suit for the recovery of the price of grass sold to be cut 
„and thedecision in B. and. N. W.. Rgilway v. Bandhu Singk (1) 
“does not, therefore, apply ; “or was, it a:suit. for, the recovery of 
the rent of land situated in a-wahal and let for grazing pur- 
aon ; and the decision in Matiohar Lal v. Gauri (F) is equally 

napplitable. ‘Thedefendant was entitled to use the land and the 


the Munsif. It is also directed against ‘the order of the Munsif 
, * Civ, Rev. Nos. 137 and 138 of 1923, 


(1) [509] L L. Ru, 31 All, 342. 
(2), [onl asA, L J. Rag 


Kanhaiya 
Lal, J 


s 
‘ 
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crv, returning the plaint for presentation to the proper court; and as 
1924 pointed out in Chandu Mal v. Koka Mal (‘), a refusal of a court 
—— to exercise the jurisdiction invested-in it, by. law can legitimately 
Ausem Lar formthe subject of revisiori. “THe application is, therefore, 
Murty, an, allowed and the orders passed by the courts below are set aside 


with a‘direction to the court o1 first instance to. restore the suit 





Kanhossa 7, to its original.number.and to proceed with its hearing in the 
a manner era by the law... The costs here and. hitherto ‘will 
abide the result. . 
E a i as Sane ‘allowed. 
Gas -0 Trao) 19-4 Et. R., 
EN T z 0 BANDHU: AND-ANỌTHER 
og oe ew Ss "versus bes 
January, 30. . .EMPEROR,* o ` 


Struan, J, Penil Code, Sections 302 and 307-—-Alan beaten to unconsciousness 
SULAIMAN,J. and dragged along the ground—Fact of'aċinal death not establish- 
i ed—O fence, when not amounting to murder. 

Before a conviction of. murder can be ‘obtained,. the .court 
must be satisfied that the person allceed to have been murdered 
> >~ is actuålly dead. - 

A a . One D was brutally beaten with lath® TO unconsciousness 

by appellants who, subsequently, dragged’ him along the ground 
A ‘upto a certain river, leaving traces of blood both on the fields 
and on the railway line. D had,never been seen since. 7 
Held, that the’ conclusion that. D was dead coü not be 
arrived at though it was exceedingly unlikely that he was alive, 

In the circumstances-appellants could not be convicted of murder 

under section 302 of the Penal Code but of an acters to murder 
` under section 307. . . 


CRIMINAL APPEAL from an order of É. I, Norton Esso. a 
‘Sessions Judge of Gorakhpur. > 
G. W. Dillon, for the appellants. 
R. Malcomson (Government Advocate), for the Crown, 
‘The judgment of the Court was delivered by | 
Stuart, J.’ © STUART, J.—The appellants Bandhu and Bachcha have heen 
found guilty by the Sessions Judge of Gorakhpur of the offence 
of having murdered a man called Dina on the night of the 
1g-2oth April, 1923, in- the village of Paikol, in Deoria Tahsil 
of the Gorakhpur district. ‘They have been sentenced to death 
e sybject to confirmation by this Court. The. reference in con- 
+, firmation is also before us. 
* Crim, A No. 1 of 1924, g 


vol. xxi] „Ateh cour l 34i 


The story is: that. ‘Dina, who: had. fornerly-héen a resident 
“af Paikol but who. some years ago.had shifted his. residence. to 
„a village called. Bari. in Bihar: whichis some 14 .miles: from 

cPaikal, his. brother-in-law -‘Rajinandan of Bari,.and another man 
-called: Ram Prasad of Bari were où the night in quéstion return- 
ing.. fram. Sohnag in the. Gorakhpur . district, where. théy had 
«been toa fair, towards Bari, and tbat. they. were spending the 
night in. Paikal I ing on blankets near.a well just. outside the 
:inhahited area, The story -continues: that about midnight.or a 
„little before a number of men came out of the night. Some of 
them committed an aggravated attack. on.. Dina by. beating him 
with fathis,. Others held. down: Rajinandan and Ram Prasad, 
¿Closing their mouths so that they should not shout. After Dina 
-Had been severely attacked, he, was dragged by his feet across 
‘fhe-railway line which is 150 to 200 yards from the scene of 
‘the ‘attack. Rajinandan and Ram Prasad, being loosed by the 
men who were holding them, raised an alarm. Other villagers 
came up. The men who were dragging Dina away were pursued 
_ but they turned upon their pursuers so that the villagers fell 
back. On the.other side of the railway. line at-a distance of 
7o or 8o yards is the Koilar river, a tributary stream which falls 
into the. Little Gandhak. According to the Gorakhpur Gazetteer, 


page 9, the Koilar ustally carries water only ‘during the'rains. . 


‘Dina has never been seen again. . 


-We have ‘heard the learned counsel who, has appeared for 
the appellants. He has put the case for them ina very able 
mannér, but he has been unable to satisfy us that the evidence 
‘as to the attack on Dina is unreliable. From this evidence we 
„ate satisfied that a large number of men, of whom Bandhu was 
“the ringleader, made. the attack, to which we hare already 
referred, upon Dina and we.are satisfied that. both Bandhu and 
Bachcha took part in the attack. There. is some evidence of 
-motive but that.point is comparatively immaterial, as we are 
Satisfied as to the salient facts. 


< Tt remains, however, to be considered whether on this evi- 
dence a conviction of murder can he based. ‘Before a conviction 
of murder can be obtained; the court must be satisfied that the 
person ‘alleged to have been murdered is actually dead. This is 
elementary. Can it be said’ here that it is established beyond 
the possibility of reasonable doubt-that Dina is dead? This 
much we know. He was brutally attacked with lathis. -He was 
beaten apparently into unconsciousness. ~ He was dragged away 
along the ground Jeaving traces of blood both on the fields and 
on the _railwdy. fine: Tis assailants „dragged. -hirn until they 
reached the Koilar river. . Dina. has -never.-been. seen since. 


Certainly the probabilities are in .favour of the man being dead, e 


but it can be said that there is no y possibility. of reasonable doubt 
upon the point? We are unable | to artive at the, conclusion that 
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‘Dina is dead, though we think it exceedingly unlikely that -he is 
alive, and, in the circumstances,.we cannot uphold -the conviction 
of murder. But on the-facts it is.established abundantly that 
the crime of an attempt to murder punishable. under. ‘section 
307 of the Indian Penal Code was committed and that-both the 
appellants are guilty of that offence. , Under the provisions of 
section 237 (2) of the Code of Criminal Procedure it is open to 
us while upsetting the conviction under section 302 of the 
Indian Penal Code to convict’ under section 307 of the Indian 
Penal Code and this is the course which we propose to take. 
The appellants are in no.way prejudiced by our action as their 
-defence on the major charge includes the defence on the minor. 


We, therefore, set aside the convictions under section 302 
of the Indian Penal Code but convict both the appellants under 
section 307 of the Indian Penal Code-and sentente each ‘to 
transportation for life, fs a i 





= NAGESHAR PRASAD (Defendant) ` `.: 
E . Versus : ay 
: RAM HARAKH PANDE ann anorni (Plaintifis).* 


Pre-emption—Suit for—Pre-emptor, vendee and vendor belonging 

to same family — Remote relationship between pre-emptor 

-:and vendee and vendor—Wajib-ul-arz—No mention of prefer- 
> ence—DBurden of proof on pre-empiar—Wajib-ul-arz ambiguous, 

In plaintiff’s suit for pre-emption it was found that both the 

pre-emptor and the vertdee belonged to the same family as the 

vendor, The pedigree set out in-Phe record, however, indicated 

.. that the relationship existing between the pre-emptor and-the 

vendee on the one hand and the vendor, on the other, was a 

. remote relationship. According to the wajib-ul-arz there were 

_ four categories 6f pre-emptors: (r) hissedar aziz karib, (2) 

hissedar aziz baeed, (3) hissedaran patli and (4) hissedaran 

= deha. The Lower Court having allowed plaintiff’s’ claim, the 

` vendee appealed, Fhe High Courty reversing the Lower Court’s 

` decision, held, that-the duty lay-upon the plaintiff to satisfy 

_the Court by clear and unambiguous evidence that -he-had a 

. better right to take the. property than the vendee, Whatevér 

might be said about the languag? of the wajib-ubarz, it certainly 

could not be described as.free from ambiguity, and did. not 

- .- , clearly establish any preference between distant relations inter 
sé. 11 L C., 274.and 11 I, C., 278, referred to. gs 

© SECOND APPEAL froni the decree of. Bant LAKSHMI NARAIN 

Tanpon,. Subordinate Judge. of Basti, confirming a decree. of 

.Panpit Laxsumi Darr Josari, Munsif of Bansi, 


* + Kailas Nath Katju, for the appellant. 


*- . -Iqbal Ahmad, for the respondents. - . ee E a 
toes ie SAL Nog."1388 aiid 1389 of rgan 0 | 
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The judgment of the Court-was delivered by 


LInDsay, J:—These are two connected appeals which have 
arisen out of a suit for pre-emption. The sale-deed, which was 
executed and which gave risé.to the suits, comprised two 
items of: property, namely, a share in mauza Dhaurahra and 
another share in mauza Kamharyia. , 


The court. of first instance’ gave the plaintif f a decree in 
respect of the share in Dhaurahra but dismissed the claim with 
respect to the share in Kamharyia. 


Both parties appealed and the result in the lower court was 
that the plaintiffs’ claim to Kamhariya was allowed and the 
defendant’s appeal relating to he share in Dhaurahra- was 
dismissed. 


- We. lave, deie iiei iwo appeals Nos. r 388 and 1389: 
In the former the vendee-appellant_ raises the question of the 
` plaintiffs’ right of pre-emption with respect to mauza Dhaurahra. 
As regards this case,- Dr. Katju has informed us that as the 
record stands, he does not think that he is in a position to préss 
his appeal and, therefore, we direct. that appeal No. 1388 of 
1921 be dismissed with costs to the respondents including in 
this Court fees on the higher scale.. 


. There remains the other appeal No. 1389 of 1921. - 


“The question we have to deal with here- is one of inter- 
pretation. The Judge of the court below was of opinion that 
the -plaintiff had a better right to pre-empt than the vendec- 
appellant ‘Nageshar Prasad Pande. 


Tt seems that both the pre-emptors and the vendee belong 
to the same family as the vendor whose name was Brij Lal. 
On the pedigree, which is set out in the record, it seems to us 
to be clear enough that whatever relationship does exist between 
the pre-emptors and the vendee on the one hand and the vendor 
on the other, it is remote relationship. 


Coming to the wajib-ul-ars we find that there are four 
categories of pre-emptors. ‘The first is described as “hissedar 
aziz karib,” that is; co-sharers who are near relations. The 
second category consists of “hissedar aziz baeed,” that is to say, 
co-sharers who are distant felations. The third class consists 
of “‘hissedaran patti,” and the fourth class of “hissedaran deha”. 


The controversy centres round the second category. The 
court of first instance was of opinion that here the pre-emptor 
and the vendee being both distant relatives, one had no preference 
over the other. The Munsif was of opinion that on the language 
of the wajib-1l-arg, there was no preference inter se with respect 
to individuals who are included i in each ọf the classes we have 
just mentioned. He was of opinion, therefore, that as both the” 
parties were distant eae the purchaser, Nageshar Prasad, 
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had just as good a right to take thé property as the pre- emptor 
Ram Harak. -— 


. The Jüdge of-the lower appellate court differed from the 
Münsif regarding this. "He found that Ram Harak the plaintiff 
is one degree nearer in relationship to the vendor. than the 
purchaser Nageshar Prasad and he thought that by reason of 
this circumstance Ram Harak had the better title.. 


The question we have to decide is no-doubt one of-some 
dificulty.and it is almost impossible to ascertain with any 
approach to accuracy what the meaning of the words “ karib’ a 
and “baeed” are as used in the zċajib-ul-arg. 


Apart from-that, however, we think that, as there ig no 
special declaration in the wajib-ul-arz to the effect that indi- 
yiduals in any partiçular class are to have PeT we. ought 
not to find in favour of the plaintiff. After all the plaintiff has 
come into court asserting a better right to take this property 
than the vendee and the duty lay upon him to satisfy the court 
by clear and unambiguous evidence that he had such a right, 
Whatever may be said about the language of this crajib-al-arz, 
it certainly cannot be described as free from ambiguity. 


We find that this principle has been laid down in various 
cases decided by. the Pre-emption Bench. Two of these have 
been quoted before us today by Dr. Katju, namely, 11 I. C., 274 
and 11 I. C., 278. In both those cases, witere the language of 
the wajib- wl-are was ambiguous, the court decided tipon the 
principle that the onus lay upon the plaintiff to establish his 
right of pre-emption by evidence which would satisfy the court 
that the custom was certain. Applying the same principle here, 
we think that the judgment of the lower appellate court as 
regards the shdre -in Kambhariya is wrong and ought to be 
reversed. 


The result, therefore, is that we allow second appeal No, 
1389 of 1921 and restore the decree of the court of first instance 
in toto. The appellant in this case i$ entitled to his costs in 
the lower appellate court and in this Court. i 
A ppeal allowed, 
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KANHAIYA arras MOTI LAL (Objector) 
versus 
“KANHAIYA LAL (Opposite-Party).* 

Succession Certificate Act—General provisions of Civil Procedure 
Code—Inapplicability of —IVhen applicable to High Court—Juris- 

diction, question of —Right of appeal. 
There is no right of appeal where the order of the court below 
onan application for appointment of a Receiver is either 


conditional or provisional and does not eventuate in a final 
order, 


The Succession Certificate Act cannot be treated as analogous 

to the other Acts, like the Guardian and Wards Act and the 

. Bengal Tenancy Act, to which the general provisions of the Civil 
Procedure Code apply, Section 141 of the Civil Procedure 
Code cannot be made applicable to the Succession Certificate 
Act a in so far as it is expressly introduced by section 19 
(3) and also as a corollary by section 26 (3). 

‘Fhe general provisions of the Civil Procedure Code do not 
apply to the Lower Court sitting as a court administering the 
Succession Certificate Act. But they do apply tothe High 
Court ‘sitting as such which is vested with jurisdiction to 
send for the record in any case décided by an inferior court, 
“and if it has agted without jurisdiction, to set aside its order. 
Bai Jamnabhat, wife of Liladhar Kheisey, 13 Bom., L. R., 487 
‘and Asadali Chowdhur yv. Mahomed Hussain Chowdhury, 1 
L. R., 43 Cal., 986, referred to. à 

Where a Subordinate? Court entertains an application which 
it has no jurisdiction to do, the High Court can interfere in 
revision even though no final order may have been passed, 

A court, has no jurisdiction to appoint a Receiver in pro 
ceedings under the Succession Certificate Act. 


Civi, Revision from an order of Basu GoraL Das Mu- 
KEa ji, District Judge of Cawnpore. 
-- Kailas Nath Katju and Indu Bhushan Banerji, for the appli- 
cant. 

Peary Lal Banerji, for the opposite-party. 

The judgment of the Court was delivered by 

WatusH, J.—This is a very pretty legislative knot. A dispute 
has arisen between two alleged members of a family over an 
apparently substantial estate left by Musammat Basanti, the 
widow of Bansidhar deceased. Some portion of the property 
consists of uncollected rents, that is to say, arrears of rent, 
and also of rents accruing due from the occupiers of various * 
‘tenancies held under the deceased. Musammat Basanti made a 

* Civ? Rev. No. 49 of 1923. 
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will, which, if it is a valid will, can, on proper proceedings 
being taken, be admitted to probate. The present applicant, 
in September 1922, applied for a succession certificate under 
the Succession Certificate Act, claiming to be the legal repre- 
sentative of the deceased lady, and that he was desirous of 
collecting the rent from the tenants, who would. be protected 
in paying their rents to him in the event of his obtaining a 
succession certificate from the court. Nor could he obtain a 
decree in any suit against the tenants for rents due to the 
deceased’s estate without producing a succession certificate in 
the trial court. - Unfortunately, as is too often the case, this 
comparatively simple piece of machinery for obtaining the neces- 
sary certificate in a kind of summary way, for which purpose 
the Succession Certificate Act of 1889 was elaborately devised, 
hung fire, and owing, either possibly to the court below having 
more work to do than it could get through, or to its failure to 
recognise the urgency of summary applications of this kind, the 
month of February 1923 arrived, five months having elapsed 
during which nothing whatever was done. One can understand 
the applicant after such delay looking round to see how best he 
could secure that which he really wanted. He complains in the 
application, with which we now have to deal, that these rents, 
or some of them, are being improperly withheld and are becom- 
ing time-barred, or in danger of becoming time-barred. Itis a 
fact that the provisions of the law cnable a person in such a 
position to protect himself if he is properly advised. ‘The 
applicant could have brought suits within the period allowed 
by limitation against alb the debtors and could have either 
asked the court to postpone grantiitg decrees, if he was entitled 
to decrees, until he had obtained the necessary certificate, or 
applied to the certificate court, as an urgent matter, to: expe- 
dite the proceedings which had been already pending, as we 
have said, five months. Unfortunately he seems to have been 
badly advised, or at any rate advised to take the novel procedure 
which has been accepted by the lower court, and we have to deal 
with the matter as it stands. On the’23rd of February, 1923, he 
applied for the appointment of a receiver to the court in which 
the succession certificate matter was still pending. He made 
that application against the obfector who was objecting to his 
obtaining a succession certificate, and each party filed a state- 
ment containing their views of the merits, and a perusal of 
these documents shows that the real dispute was between these 
two persons as to who was to collect the rent, and the applicant 
objected to the objector being allowed to cbllect rent unless he 
gave adequate security, he being a person in a Native State, 
and generally according to the applicant’s allegation, not to be 
trusted’ and impecuhious. On that footing the applicant was 
desirous to have the appointfhent ọ$ a receiver, and the court 
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has acceded to that view of the matter, and without actually 
appointing a receiver has given the objector the option of giving 
security. Nobody can doubt that if the application had been 
made in a pending suit, it was a reasonable application to make, 
and that on the merits it was both plausible and attractive. But 
we have to decide whether it was an application which the court 
below-had any right to entertain at all. The matter being 
novel and difficult, the objector has brought it before this 
Court both by way of appeal and by way of revision. With 
regard to the right of appeal, it seems to be established by a 
course of decisions in this Court that there is no such right 
where the order of the court below is either conditional or 
provisional, and does not eventuate in a final order. The sub- 
stantial matter therefore which we have to decide is whether 
we have jurisdiction to entertain the revision which challenges 
the jurisdiction of the lower court to entertain this application. 
Taking for convenience sake the latter consideration first, it 
is argued by Mr. Peary Lal Banerji in defence of the order, 
that Order 4r rule r of the Code of Civil Procedure which 
contains the whole of the law in India with reference to the 
appointment of receivers, is not now under the Code of 1908, 
whatever it was before, confined only to cases iñ which a suit is 
pending. He cites in justification of that view the case of 
Bai Jamnabhai v. Liladhar Khetsey ('),in which it was held that 
a receiver might be, appointed in an application made under 
section 12 of the Guardian and Wards Act. Section 12 of the 
Guardian and Wards Act enables the court under that Act to 
make orders for the protection of the property, and section 
141 of the Code of Civile Procedure applies the provisions of 
the Code generally to all proceedings in any court of civil 
jurisdiction, so far as they can be made applicable. A similar 
view has been taken in the case of Asadalt Chowdhury v. 
Mahomed Hossain Chowdhuri (+) with regard to an application 
under section 93 of the Bengal Tenancy Act. These cases, 
however, do not cover the whole ground. It is necessary to 
consider the scope of the Succession Certificate Act in order 
to see whether the general provisions of the Civil Procedure 
Code can be worked or introduced into the machinery under 
the Succession Certificate Act, 8r, in other words, whether section 
141 of the Code of Civil Procedure can be made applicable. 
The Succession Certificate Act is a provision within a very small 
compass enacted for a specific purpose. ‘The title describes it 
as “an Act to facjlitate the collection of debts on successions, 
_and afford protection to parties paying debts to the representatives 
of deceased persons”. Section 1 (4) provides that a certificate 
is not to be granted in respect of any debt in which a right can 
(1) [sorr] 13 Bom., L. R., 487. 
(2) peel I. L? R., 43 Cal., 986. 
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be established by probate under two Acts specifically mentioned. 
It so happens that neither of these cases apply to the will of 
Musammat Basanti, which is a will governed by the Frobate 
aħd Administration Act, but undoubtedly Letters of Administra- 
tion with a copy of the will annexed could be obtained of her 
will within the meaning of the latter part of section 1 (4). It 
is, therefore, doubtful whether it is a case in which the court 
had any right to grant a certificate at all. The procedure appears 
to us to be very carefully prescribed and restricted. Where 
assistance from the Code is required, it is introduced by an 
express enactment, for example, in section 6 governing the 
verification of the application. The provision for service and 
so on is contained in section 7, and there is no further reference 
to the Code except in section 19 (3), which applies section 141 
(old section 647) only so far as it relates to the provisions for 
reference and review contained in old chapters 46 and 47 of 
the Code. We, therefore, come to the corclusion that we cannot 
treat this Act as analogous to the other Acts, like the Guardian 
and Wards Act and the Bengal Tenancy Act, to which the 
general provisions of the Civil Procedure have been held to 
apply, and that we are unable to see that section 141 can be 
made applicable to the Succession Certificate Act except in so 
far as itis expressly introduced by section 19 (3), and also as a 
corollary by section 26 (3). The result is that, in our view, 
it is not competent for a court sitting as a Succession Certificate 
Court, working the provisions of the Succe$sion Certificate Act, 
to entertain an application for the appointment of a receiver, 
and that in doing so the court below acted without jurisdiction, 


Mr. Peary Lal Banerji, however, as a last resort, con- 
tended that if this was so, the logical result was that none 
of the provisions of the Code of Civil Procedure would be 
applicable at all, including section 115, known as the revision 
section, and that, therefore, we are prohibited by our own 
interpretation of the Succession Certificate Act from applying 
the machinery provided in section 115. The answer to this 
ingenious suggestion is, in our opinion, as follows:—We hold 
that the general provisions of the Code of Civil Procedure do 
not apply to the court below sitting as a court administering the 
Succession Certificate Act. But in our opinion, they do apply 
to the High Court sitting as such which is vested with jurisdic-. 
tion to send for the record in any case decided by an inferior 
court, and if it has acted without jurisdiction, to set aside its 
order. Finally Mr. Peary Lal Banerji contended that there 
was no decision, although the court granted in substance what 
he asked. Wedo not think it is necessary to go so far as to 
examine the ultimate decision of the lower court in these pro- 


s ceedings. The diffiéulty arose at an earlier stage. The court 


had no business to entertain thts application at all. It ought to 
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have thrown it out on the ground of absence of jurisdiction. 
It could not have entertained it without first deciding that it 
had jurisdiction to doso. It has so decided, and, in our view, 
it has decided wrongly, and, therefore, has exerciscd a jurisdie- 
tion which did not belong to it. On these grounds the revision 
must be allowed and the order quashed. Under the circumstances, 
both parties will pay their own costs. Let the record be sent 
back to the lower court with a copy of this judgment and a 
direction to such court to proceed without delay to dispose of 
the application for a succession certificate. We are now in the 
year 1924, and this application which was started in September 
1922 is still pending. We would impress upon the lower court 
and all lower courts the importance of dealing with summary 
and urgent matters as expeditiously as possible. These continual 
delays, particularly in, what may be called, interlocutory machin- 
ery, are largely responsible for the complaints which are made 
about the general delay of litigation in this province. 


The appeal of-course will be formally dismissed with costs. 
Appeal dismissed. 


« 


KANDHAIYA OJHA AND ANÔTHER (Plaintiffs) 
$ VErSuUsS 
JAGRANI KUER (Defendant). ® 


Suits Valuation Act (VI of 3877), section 8—Hindu widow~Suit 
for declaration and injunction restraining her from wasting re- 
version—Higher valuation for purposes of jurisdiction and a 
lower one for purposes of court-fees—What plaintiff not entitled 
to do. 

In all cases falling under the operation of section 8 of the 
Suitse Valuation Act, parties should first value their suits for 
purposes of court-fees and, when this has been done, the valua- 
tion for purposes of cofirt-fee will be the same for purposes of 
jurisdiction. : 

In a suit for a declaration and injunction to restrain a Hindu 
widow from wasting the re¢ersion, the plaintiffs arc entitled to 
state the value to thent of the reliefs claimed, and the court-fee 
payable must be calculated according to the amount at which 
the relief sought is thus valued, These provisions, however, 
must be read subject to section.8 of the Suits Valuation Act 
(No. VII of £887). What the plaintiffs in such a suit are not 
entitled to do is to put a high valuation on the plaint for pur- 
poses of jurisdiction, and thus obtain an adjudication on the 
matter from a court of superior grade, while at the same time 


* Stamp Ref. in S. A. No. 478 of 1923. 
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ask for a different and a much lower valuation for the purposes 
of court-feçs. 


Jageshra v. Durga Prasad Singh, [1914] 12 A. L, i Ra 844, 
referred to. 
Stamp Reference. 


M. L. Agarwala, for the appellants. 
Uma Shankar Bajpai, for the respondent. 
The following is the Office Report:— 


The suit giving rise to this appeal was brought by reversioners 
against a Hindu widow for the following reliefs :— 


(a) It may be held that the plaintiffs have a right and a 
perpetual injunction may be issued by the court to the defend- 
ant restraining her from wasting the debt realized or that may 
be realized in future“ 


(b) Any other relief which the court may think just and 
proper with reference to the circumstances of he plaintiff may 
be granted to them. - 


(c) The cost of the suit may be charged to the defendants. 
The suit was valued for purposes of jurisdiction at Rs. 3,038-7 
but a court-fee of Rs, 10 was paid, apparently for a declaration, 
and -/12/- for injunction which was valued separately at Rs. ro 
only. This valuation of the relief for injunction is arbitrary 
which is not admissible by law. Practically the suit is for an 
injunction restraining, the widow -defendant from committing 
waste and as such is governed by section a clause 4(d) of the 
_Indian Court Fees Act of 1870, read with section 8 of the 
Suits Valuation Act of 1887. The value of the property in 
suit being given as Rs, 3,038-7 for purposes of jurisdiction is 
the value which determines the vajue for payment of the court 
fee. It being so, the court-fee payable on the plaint comes to 
Rs, 180. Deducting Rs. 10-12 already paid, there is a defi- 
ciency of Rs. 169-4 payable by plaintiffs-appellants for the 
court of first instance. 


The court of first instance dimsissed the suit. The plaintiffs 
then appealed to the lower appellate court which’ court too 
upheld the decree of the first court. They then preferred this 
second appeal. Ineach of the two appellate courts, they valued 
their appeal at Rs. 3,038 and paid only Rs. ro-12 as court-fee, 
For reasons stated above, the memorandum of appeal in each 
court was deficiently stamped by Rs. 169-4. 

The result is that the deficiency payable by the plaintiffs- 
appellants for all the three courts is Rs, 169- 4 X 3 equal fo 
Rs. 507-12. 

Dr.M. L. Agarwala ¿—I shall object to this report, It appears 
to read section 8, Suits Valuation Act, upsigte down, 


a 


-The following objection was raised by Dr. M. L. ‘Agarwala:— 


The suit is for declaration and injunction to restrain a Hindu 
widow from wasting the reversion. ‘The value of the reversion 
is indicated as Rs, 3,038-7 apd of the injunction as Rs, 10, 
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As their Lordships of the Privy Council observe in 35 Cal., CIVIL 
202, ‘‘ the value of the action must mean the value to the plain- T 
tif”. Ina suit by a reversioner to restrain waste, one cannot 2a 
put a figure on "the value to the plaintiff,” because the KANDHAIYA 
the plaintiff may get nothing in the end, even if he succeeds, OJHA 
as the person who is the nearest reversioner at the death of Us 
the widow will get the estate and that may not be the plaintiff, poe 
The relief for injunction cannot, therefore, be’ even roughly . ` ' 

_ valued, or, at the most, it can be said to be incapable of ° 
valuation, so as to attract the provisions of Article 17 (vi) of 

the second schedule of the Court Fees Act. 


The following Office Report was then submitted to the 
Taxing Officer, for favour of decision and order :— 


The objection raised by the learned counsel for appellants 
is chiefly based on a Privy Council judgment reported in 35 
Calcutta at page 202, but I submit, that the facts of that case 
are distinguishable from the facts of the case before you. This 
case was all along treated by the first court as well as by the 
second court as one foran injunction restraining the defendants 
from committing waste, (Please see the first sentence of the 
judgment of the Subordinate Judge and also the first sentence 
of the judgment of the District Judge). Assuming that ihe 
case was for declaration and injunction, as the learned counsel 
admits, even then the court-fee leviable on the plaint will be ad 
valorem on the jurisdictional value of the suit according to a 
ruling of this Hon’ble Court reported in 12 A. L.J. R, 
844. Consequemtly, from whichever point of view the relief 
sought by the plaintiffs may be judged, the court-fee payable 
on the plaint will be ad valorem on the value of the property 
in suit. ; £ i 
Objection, from Dr. M. 1: ‘Agarwala:— 

I still maintain that the value to the plaintiff is the test of 

court-fees. In a suit for injunction to restrain waste bya 

. widow in possession, the plaintiff does not claim anything for 
.. himself or to deprive the widow of any property. 

The following reference was made by the Taxing Officer:— 

To me the learned counsels argument seems equitable. On 

the other -hand such rulings as may be held to bear on the point, 

appear to be rather against him. I feel I must trouble the 

Hon’ble Taxing Judge wth this and must refer to him for 

. decision. 
The following judgment was delivered by 


Piccot’, J.—This matter has been laid before me as Taxing Piggott, J, 
Judge in order that I may pronounce an opinion as to the 
amount of court-fet legally payable by the plaintiffs in the court 
of first instance, as also on their memorandum of appeal to 
the lower appellate court and in second appeal to this Court. e 
There is a certain ambiguity about the wdrding of the plaint, « 
although not, in my opinion, a material one, The suit was one 
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-by reversioners to the estate of a deceased Hindu against his 


widow in possession of the same. The relief sought i is in the 
following words :— 
t Tt may be held that the plaintiffs have a right andl a per- 
petual injunction may be issued by the court to the defendant 
restraining her ete. ” 


If stress be laid on the fact that the words are-‘it may 


‘be held’, and not ‘it may be declared’, then this is a suit to 
y 


obtain an injunction, classified in section » of Court Fees Act 
(No. VII of 1870) under clause 4 (d). On the other hand, 
in stating the valuation of the suit, the plaintiffs used the 
following language :— 

“ For purposes of jurisdiction the suit is valued at Rs, TEN 
and a court-fee of Rs. ro is paid. The relief for issue of 
injunction is valued at Rs. 10 anda court-fee of Rs. 12 is 
paid on it” 


It stress be laid on the wording of the above paragraph, 
then it must be held that the plaintiffs themselves have treated 
the suit as one for a declaratory decree in which consequential 
relief is also prayed. In that case the suit must be classified 
under clause 4 (c) of section 7 aforesaid. In either event, 


‘the ‘coturt-fee payable must be computed accordibg to the 


amount at which the gelief sought is valued in the plaint. In 
arguing the case for the appellants, Dr. Agarwala started with 
the assumption that, in so far as the suit Was one for a declara- 


‘tion, it was subject to a fixed fee of Rs. 10 under Article 17 


‘of the second schedule sto the Court Fees Act (No. VII of 
1870). He then took up the reliefesought by way of injunction 
as if it had been claimed in a separate suit and contended that 


‘the plaintiffs had a perfect right to value this particular relief 
‘as they pleased, and further that in the present instance it was 


not tinreasonable for the plaintiffs to put the value of this relief 
by way of injunction as low as Rs. 10. He referred in argu- 


‘ment to clause 6 of Article 17 in the schedule aforesaid. ‘This 


provides a fixed fee of Rs. 10 for every other suit where it is 
not possible to estimate at a money value the subject-matter in 
dispute which is not otherwise provided for by this Act. This 
is the fundamental fallacy in ¢he argument of the learned 
counsel for the appellants. Whichever way the plaint of this 
suit be looked at, it is one otherwise provided for by the Act. 
It'is either a suit to obtain an injunction, or it is a spit to obtain 
a declaratory decree in which consequential relief is prayed. 
The argument for the appellants is so far correct that the plain- 

Rntitled to state the value to them of the 


according to the amount at which the relief sought is thus 
valued. ‘These provisions, hoaveyer,, must be read. subject to 
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section 8 of the Suits Valuation Act (No. VII of 1887). What 
the plaintiff ina suit like the present are not entitled to do is 
to put a high valuation on the plaint for purposes of jurisdi¢- 
tion, and thus obtain an adjudication on the matter from a 
court of superior grade, while at the same time asking for a 
different and much lower valuation for the purposes of court- 
fees. This is precisely the point which was considered by a 
Bench of this Court in the case of Jageshra v. Durga Prasad 
Singh (1). It is quite true, as was contended by counsel for 
one of the parties in the above case, that the intention of the 
legislature is that parties should first value their suits for pur- 
poses of court-fees and, when this has been done, the valuation 
for purposes of court-fee will, in all cases falling under the 
operation of section 8 of the Suits Valuation Act, be the same 
. for purposes of jurisdiction. The present case is beyond ques- 
tion one to which the section above referred to applies. If the 
plaintiffs bad stated that the value of the declaration and of 
the accompanying injunction was to them little more than no- 
minal, if for instance they had fixed upon Rs. roo as the value 
of the declaration and Rs. ro as the value to them of the 
further injunction, or if, treating the suit as one simply for an 
injunction, this being the substantial relief claimed, they had 
put a valuation of only Rs. 10 on the relief ‘sought, I should 
not be prepared to say that they wofild not have been within 
their rights; but in that event the suit would have been filed in 
a court of subordinate jurisdiction to that which actually enter- 
tained and disposed of it. The plaintiffs committed themselves 
to the statement that they valued fhe suit at Rs. 3,038-7, 
plus a further sum of Rs. 10 as the separate valuation 
placed upon the relief claimed by way of injunction. Under 
these circumstances, they are not, in my opinion, entitled to 
contend that the relief sought in the suit as a whole had been 
valued by them in the plaint at Rs. ro only. I uphold and 
affirm the report of the stamp officer. ‘The plaintiffs-appellants 
“must make good the deficiency shown in the said report and 
I allow them one month’s time within which to do so. 


Stamp Officer's report upheld, 
(1) [1914] @2 ALT. J. R., 844. 
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1924 OCKSUS 
Febip THE SECRETARY OF STATE FOR INDIA IN 
by 1 l i COUNCIL (Plaintiff) * 


Ennan Canoro Tlouse Accommodation Act (I of 1902), section rre) 


—Sale-decd-—IVhen null and void—House built. onland belonging 
io Cantonment authorities—Acquired by ae subject to 
conditions contained in Army Regulations—Violation at. condi- 
tions—Effect of on deed—Specific Relief Act, Section q2— 
Plaintif’ s suit under—Proprietary interest in materials of Norise 
transferred. g oe ‘ 


The defendant No. 1 was the owner of a house Fa in- ‘a 
Cantonment on land admittedly belonging to the Government, 
The defendant No. 1 having sold the house to defendant No..2 in 
spite of the refusal by the competent military authority to accord 
permission for the sale, the Secretary of State instituted this 
suit that the-.military authority had acted within its powers ` 
conferred upon #t by the Army Regulations, and the sale-deed 
was null and void and ineffectual. There was no direct evidence 
to show under what conditions the land occupied by the house 
in dispute had been originally held by the predecessor-in-title 
of the defendant No.1 but the previous history of the devolution 
of the house indicated that it had changed hands from time 
to time with the consent of the military Suthorities. 


Held, (1) that inasmuch as the land on which the house was 

erected, belonged toethe plaintiff, the latter was entitled to 

. maintain a suit for declaration uader section 42 of the Specific 
Relief Act; 


! (2) that while the rules contained in the Army Regulations 
could not be treated as rules having the force of law invalidating 
a transfer which was good under the ordinary law, inasmuch as 
defendant No. 1 had taken the premises in dispute subject to 
the limitation imposed by the rule upon the righteof transfer; 
he was bound by the condition., The sale-deed having been 
executed in violation of the condition, plaintiff was not bound 
torecognizeit. Katkhusru cldcrji v. Secretary of State, [1911] 
J, L. R., 36 Bom., 1, followed. 


Held, also, that each transfer in the présent case made in 
the past, with the previous assent of the proper military 
authority, amounted merely to the admission of a new licensee 
upon the conditions prevailing at the time with yespect to the 
transfer of houses in the cantonment. „(Section 56 of the 
Indian Easements Act, referred to.) . 


Per SULAIMAN, J: "As there was nothing in the previous history 
7. of the house which would suggest that the proprietary interest 
*. in the materials of the house did not vest in the persons who 
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had occupied it from time to time, the plaintiff could not refuse 
to recognize that ownership in the materials had passed to 
the defendant No. 2. , 
First APPEAL froma decree of Mr. P. K. Ray, Subordinate 
Judge of Meerut, dated the 27th of November, 1920. 


B. E. O'Conor and Kailas Nath Katju, for the appellants. 
Lalit Mohan Banerji, for the respondent. 


The following judgments were delivered :— 


Linpsay, J.—This appeal has arisen out of a suit filed by 
the Secretary of State for India in Council in the court of the 
Subordinate Judge of Meerut for the purpose of obtaining a 
declaration that a deed of sale executed by the first defendant, 
Raghubar Dayal, in favour of the second defendant, Mr. 
Thomas Singlehurst, on the 28th July, 1919, and registered on 
the oth August," 1919 was null and void and ineffectual on 
the ground that the previous consent of the military authorities 
had not been obtained, and that the transfer was detrimental 
to the interests of the military officers in the Meerut Canton- 
ment. z 


The reason for the suit is indicated in para 6 of the plaint. 


Under section 11 (c) of the Cantonments (House Accommo- 
dation) Act of 1902 (Act II of 1902) which was in foree at 
the time the suit was brought, no notte under section 6 of the 
Act can issue in respect of a house in Cantonments occupied 
by the owner; in other words, where the owner of sucha 
house is in actual occupation, he cannot be required, by notice 
under section 6, to let the house tba military officer. The 
declaration sought for in the plaint was, therefore, being asked 
for in order to have it established that the military authorities 

_ were not under any legal obligation to treat the second defendant, 
Singlehurst, as the owner of the house conveyed by the deed in 
question for the purposes of the Act just referred to. . 


The house is described as Bungalow No. ‘42, Bedford Row 
in the Meerut Cantonment. 


It is not disputed in this case that the land upon which this 
bungalow stands is cantonment land and,. therefore, the pro- 
perty of Government. Nog is it disputed that at the time 
when this conveyance was executed, the vendor, Raghuber 
Dayal, was entitled to be treated as the owner of the house. 

The case for the plaintiff was that the relations between 
him and the defendant Raghuber Dayal were governed by 
certain rules set forth in Appendix ĮV, Volume Il of Army 
Regulations, India, para 35. 
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introduction of the Cantonment Code in the year 1899. It is 
declared that the conditions are tobe subscribed to by every | 
grantce of cantonment land as well as by every person to 
whom the grant may be subsequently transferred. ‘The parti- 
cular condition with which we arc here concerned is laid down 
in the following terms :— 


‘Tf the ground has been built upon, the buildings are not 
to be disposed of to any person who does not belong to the 
army until the consent of the officer commanding the station 
has been previously obtained under his hand”, 

It is upon this condition that the plaintiff rests his case. 
No previous sanction to the transfer now in question having 
been obtained from the authority mentioned in the condition, 
it is claimed that the plaintiff (and under him the military 
authorities) has the right to ignore the transfer. 


The first and second defendants. resisted the suit on the same 
grounds. It was denied that the house had ever been sold to 
the defendants or their predecessors subject to the condition 
just mentioned, and it was claimed in substance that the house 
was held and‘had been held free of any of the conditions imposed 
by the Army Regulations cited in the plaint, 


It was pleaded that these Regulations had not the force of 
law and could not be resorted to in order to affect the right of 
transfer as laid down in the Transfer of Property Act. It was 
also pleaded that there was no cause of action for the suit; that 
the plaintiff was not entitled to maintain a suit for declaration; 
and, in any case, that the declaration should not be granted on 
the ground that the military authoritics in withholding sanction 
had acted in an unjust, illegal and arbitrary manner. 


The Subordinate Judge has found in favour of the plaintiff, 
He was of opinion that the suit was maintainable, that the 
plaintiff had a cause of action, that the relations of the parties 
were governed by the Army Regulations quoted irt the plaint, 
that the first defendant was bound by the condition requiring 
previous consent to the transfer and that such consent not 
having been obtained, the plaintiff was not obliged to recognize 
the transfer and to treat the defendant Singlehurst as the owner 
of the house for the purposes of the Cantoninent (House 
Accommodation) Act, 1902. In the result, the court below gave 
the plaintiff a decree declaring that the sale-deed in dispute was 
not binding and is ineffectual as against the military authorities 
of the Cantonment. = 


The memorandum of appeal submitted to this Court embodies 
the various pleas which were raised by way uf defence in the 
court below. The purely technical pleas have not been strongly 
pressed before us nor indeed cpuld they have been. 
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It being admitted that the land on which the house in dispute 
has been erected is the property of the plaintiff, it could scarcely 
be contended that the plaintiff has not such an interest in the 
property in dispute as would entitle him to maintain a suit fer 
declaration under section 42 of the Specific Relief Act. 


And clearly, if the relations between the parties are governed 
by the Army Regulations, the plaintiff hada cause of action 
for it is plain that the transfer to the second defendant was made 
in spite of an express refusal of the military authorities to 
accord sanction to the sale. Mr. O'Conor has argued the case 
on the merits and has contended that the military authorities 
have no right to withhold sanction, that the Regulations upon 
which the plaintiff relies have not the force of law and cannot 
interfere with the right to transfer the house, that the grant 
of the land was not made subject to the conditions contained in 
these Regulations and that the want of sanction cannot in- 
validate the sale or justify the plaintiff in ignoring it so as to 
deprive the purchaser, Singlehurst, of the protection afforded 
by section 11 clause (c) of the Cantonments (House Accom- 
modation) Act, 1902. 


In the course of the arguments we have been referred to 
the history of the site of the bungalow in dispute and it will be 
. as well here to set out the relevant facts in this connection. 
There was produced in the court below a set of the registers 
relating to the transfer of houses in the Meerut Cantonment 
and these books have been inspected by us during the hearing 
of the appeal. 


The earliest entry we,can find ‘is contained in a register 
which, so far as we can ascertain, must have been prepared for 
the first time soon after the year 1833. 


On the 16th September, 1833, a General Order was issued 
by the Commander-in-Chief directing that a register should be 
kept in the office of the principal staff officerin certain canton- 
ments, intluding Meerut, for the purpose of recording all 
transfers of houses, bungalows or gardens in cantonments. It 
was ordered that all proprietors of houses etc., should forward 
to the Staff Officer concerned a memorandum stating when they 
purchased or became proprieters of the houses, from whom they 
obtained them and the dimensions of their different compounds. 
lt was further directed thet all further transfers of houses 
should be entered in the register. (See the compilation of orders 
printed in the Gazette of India of the 5th November, 1898, Part 
V, page 371). 

There can be little doubt that the fitst volume of the regis- 
ters produced before us must have been prepared in accordanve 


with these instructions. We find, then,*that the first entry- 


relating to the site of the house now in question shows that a 
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house on this plot was in the occupation of a gentleman named 
McGarison (?) who was a Civil Surgeon. 


On the 18th December, 1844, we find it stated that the 
Nouse on this site was transferred by one Charles Madden, 
Civil Surgeon, to Major Matthew Smith of H. M’s goth Fowt. 

On the 29th July, 1852, this officer transferred the house to 
Lt.-General Sir Joseph Thackwell, G. C. B. : 


From this date till the 7th February, 1874, the house seems 
to have remained the property of the Thackwell family. 


On this latter date, according to an entry in another volume 
of the register, the house which was then in ruins, was sold by 
the Cantonment Magistrate at public auction and was purchased _ 
by one EÈ. C. Roberts, a person who did not belong to the army. 


Roberts, on the 20th November, 1895, sold the house to a 
Mrs. Steventon who, on the 2nd July, 1901, made a gift of it 
in favour of a minor named D, M. Bower. 


On the 21st March, 1912, G. T. Bower, the certificated 
guardian of the minor owner, sold the house to Raghuber 
Dayal, the first defendant in the present suit, and for the pur- 
poses of this case it is important to notice what took place on 
this occasion. 


The Cantonment Magistrate having been informed of this 
proposed transfer, wrote both to the guardian and to Raghuber 
Dayal pointing out that in accordance wig Army Regulations 
bungalows in Cantonments could not be sold without first 
obtaining the, sanction of the Officer Commanding the Station. 
Both parties were furthér informed that the land being the 
property of Government, could not*be sold and that no sanction 
would be given to the transfer unless a declaration was made 
in writing that the land was not being sold and that all that 
was being transferred was the bungalow together with the 
outhouses. (Sec the correspondence at p. 34 of the printed 
record.) . 

Bower, the guardian, replied to the Cantonment Magistrate 
by Ictter Ix. 4, dated the 29th March, 1912, that he “ noted” 
that the bungalow could not be sold without the sanction of 
the Oficer Commanding. He further stated that both he and 
the purchaser (Raghuber Dayalf were aware that the land was 
the property of Government and could not be sold. (See page 
35 of the printed record.) 


After this correspondence, the Cantonment Magistrate obtain- 
ed the sanction of the Officer Commanding at Meerut and this 
fact was notified to Bower by letter (Ex. 6) dated the 23rd 
April, 1912. ; 


It is clearly egablished, therefore, that. when Raghuber 


_Dayal acquired this house in the year 1912, he was made aware 
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of the fact that the military authorities were applying the rules av, 

laid down in the Army Regulations and were insisting that the Jozi 
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conditions contained in the Regulations governed the transfer —— 


of the property, and, in the circumstances, it did not lie in tHe pease 
mouth. of Raghubar Dayal to plead, as he did plead in para 12 Pie 
of his written statement, that “ the bungalow in dispute was Tar 
never sold to any predecessor of the defendants or to himself, SECRETARY 
i ens . or STATE FOR 
subject to the condition stated in clause (c) of iule 35, Army — Iworaan 
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That was without doubt a false plea. Raghubar Dayal was Lindsay, J. 
well aware that the sale to him had been made subject io the 
condition in clause (c). 

That falsity of this statement is further demonstrated by 
the fact that on the 29th July, 1919, when he was arranging. 
to sell this house to Singlehurst, he made an application to the 
Cantonment Magistrate asking him to obtain the sanction of 
the Officer Commanding the Station to the sale of the house and 
praying that the sale should be registered. He quoted the 
Army ‘Regulations in this application and obviously knew all 
about them (see p. 45 of the printed record). He admits 
this knowledge in a later letter sent by him to the Cantonment 
Magistrate on the 12th August, 1919. 


We may further note that’ in another letter printed at 
pages 51 et seq of the record, Raghubår Dayal described him- 
self to the Cantonm&nt Magistrate as a practising Barrister of 
nearly twenty years standing with considerable knowledge of 
Cantonment law. Fs 

Whatever be the legal cpnsequences of the notice given to 
Raghubar Dayal when he was purchasing in the year 1912, it 
is clear on all hands that he knew that he was taking subject 
to the condition that the exercise of the right to transfer the 
house he was buying could only be made with the previous 
sanction of the Officer Commanding the Station. 


With regard to the plea that these Army Regulations relied 
upon by the plaintiff have no statutory authority and have not 
the force of law, we think it is well-founded and we are unable 
to agree with the Subordinate Judge who took the contrary 
view. He refers to the Bombay Regulations which were cited 
before their Lordships of the Privy Council in the well-known 
Poona case reported in Katkhusru Aderji v. Secretary of 
State (1) and seems to have thought that the Army Regulations 

‘with which we are dealing in this case stand on the same foot- 
ing. But that is not so. The Bombay Regulations in question 
were statutory enactments made under the powers reserved 
to the Governor-in-Council prior to the introduction of the , 
Government of India Act, 1833. - 28 x 

(1) [grr] IsL. R., 36 Bom., r 
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The Army Regulations with which we are here concerned 
cannot, sa faras we can ascertain, he traced toany statutory 
origin. 

The various rules and orders to which the collective name 
of Army Regulations, India, was subsequently given were all 
collated and set out in an appendix to the Cantonments (House 
Accommodation) Bill which was introduced in the Council of 
the Governor-General-in-India for the purpose of making Paws 
and Regulations on the qth November, 1898. 


The appendix is to be found in the Gazette of India of the 
5th November, 1808, at pp. 366 et seq. 


These orders, which issued from time to time between the 
years 1789 and 1887, are all sct out here and are described 
in various ways, ¢.g., General Orders, I'xtracts from Proceed- 
ings of the Governor-General-in-Council, General Orders by 
the Commander-in-Chief, Resolutions of the Military Board 
etc. ‘They cannot, in our opinion, be treated as rules having 
the force of law; they appear rather to be departmental rules 
issued with a view to the regulation of administrative business 
in the Army Department. 


The particular rules which we have to consider in this case 
i.e., the rules regulating the occupation of land and the disposal 
of premises and buildings, were first promulgated by a General 
Order of the Governor-General-in-Counci?, No. 179, dated the 
t2ath September, 1836, and these rules were re-published from 
time to time with amendments and variations till they assumed 
their present shape in Army Regulatjons, India, 1887, section 17 
(see page 394 of the Gazette of India, Part V of the 5th 
November, 1898). 


The General Order of 1836 imposed practically the same 
restrictions upon the transfer of houses in cantonments as 
those which areset up by the plaintiff in the present casc. 
It was expressly laid down that where cantonment land had 
been built upon, the buildings could not be disposed of to any 
person not belonging to the army until the consent of the 
Officer Commanding the station had been previously obtained 
under his hand.* e. . 


Now, while it might be conceded that this rule, having no 
force as law could not operate as per se to invalidate a transfer 
which is good under the ordinary law, it may nevertheless be 
that a person who has taken a grant of cantonment land subject 
to this rule, may be bound by it. It is true*that in the present 
case we have no evidence of the terms‘in which the grant of 
the land upon which the bungalow in dispute now stands was 
first made. No doctment of grant is forthcoming, nor indeed 
do we know when the grantewas made. ‘There is, however, 
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little doubt that a house had been erected on the land by the 
year 1833 and before the promulgation of the General Order 
of 1836. e 

Up till the year 1874, when the house was transferred to a 
civilian named Roberts, the house and the site had remained in 
occupation of persons who actually belonged or were deemed 
to belong to the army. l 


. Since the date of the transfer to Roberts, the house has 
changed hands several times, the transferee in each instance 
being a person not belonging to the army, and it is the fact 
that each of these transfers down to the transfer in favour of 
Raghubar Dayal in 1912 has been recorded in the register of 
transfers maintained by the Cantonment Magistrate. We cannot 
imagine that any of these transfers could have been made with- 

-out the previous sanction of the Officer Commanding the Sta- 

tion. It must be presumed that the Cantonment Magistrate in 
each case acted in accordance with the Army Regulations 
which were certainly binding upon him asa military officer 
and we have direct evidence in the case of the transfer to 
Raghubar Dayal that the previous sanction ‘of the Officer 
Commanding the station was sought and obtained before the 
transfer was registered. We have already pointed out that the 
conditions governing the transfer of he house were brought 
to Raghubar Dayal’s notice and accepted by him. We have 
referred, moreover, È the fact that Raghubar Dayal sought 
previous sanction when he was about to transfer to the defend- 
ant Singlehurst. è 


While there is, therefofe, no available evidence to show 
what conditions were attached to the grant of the site of the 
house when it was first built, there is, in our opinion, ample 
evidence to show that Raghubar Dayal took the house in rgt2 
subject to the limitation imposed by the rule upon the right of 
transfer and we hold that in the circumstances he is bound by 
the condition. 


In the Poona case referred to above, Katkhusru’ ‘Aderji v. 
Secretary of State ('), it was held that the appellants and their 
predecessors-in-title held merel upon cantonment tenure and had 
no status therefore other than that of licensees. That, in our 
opinion, is thestatus of Raghubar Dayal and of his successors-in- 
interest since his death. It is not claimed here, as it was in the 
Poona case, that the land is not the property of Govern- 
ment. On .the contrary it is admitted freely that the 
land does belong to the Government. Raghubar Dayal and his 
predecessors held no lease, it is not pretended that they did, 
and that being so, they could not be morethan licensees, and, 

(1) [1911] LL. R., 36 Bom., 1, 
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therefore, bound by the conditions of the license. Each transfer 
as it was made and sanctioned amounted to nothing more than 
the transfer of a license. That was the view taken by RUSSELL, 
J. in the judgment of the Bombay High Court, and we under- 
stand that view to have been accepted by their Lordships of tte 
Privy Council. 


At page 9 of the report, dealing with the meaning of.the 
word “sanctioned ” endorsed upon the document of transfer 
in favour of the predecessor-in-title of the appellants, he observ- 
ed as follows :— 


“What is the meaning of the word ‘sanctioned’ in Ex. 
71 ?. . . . The only meaning I have been able to attribute 
to that word upon Ex. 71 is that in accordance with the Rules 
and Regulations then prevailing upon the subject, the Brigadier- 
General permitted and ratified the surrender by Beyts and the 
admittance of Dorabji Pastonji. I cannot believe that it was 
intended to refer merely to the transfer of one name in place 
of another in the register, for otherwise the register would be 
a purely useless and unnecessary document. By the use of fhe 
word ‘sanctioned’ I take it’: what the Brigadier-Generai meant 
was that inasmuch as Mr. Beyts had surrendered all his rights 
to this cantonment property, the Brigadier-General was willing 
to substitute Dorabji Pastonji for him under the then prevailing 
orders and regulations under which, as we know, it was entirely 
ulira vires for the* Brigadier-General to allow or to connive at 
allowing the vendec of those rights to agquire any proprietary 
rights whatever in the land itself.” 

‘Adopting the view laid down in this passage of the judg- 
ment, we hold that each transfer, ; in the present case made with 
the previous assent of the proper military authority amounted 
merely to the admission of a new licensee upon the conditions 
prevailing at the time with respect to the transfer of houses i in 


the Meerut Cantonment. 


Raghubar Dayal, therefore, came in as a licensee in 1912 
and took the premises in dispute subject to the cohdition that 
he had no right to transfer them without the previous ` sanction 
of the Officer Commanding the Station. 


‘The transfer now under consideration having been made 
without such sanction and in Violation of the condition, the 
plaintiff is not bound to recognize it. 

Weare of opinion, therefore, that the decision of the Subor- 
dinate Judge is correct and should be pie and» we dismiss 
this appeal accordingly with costs. 

SULAIMAN, J.—The plaintiff’s case as set forth in the plaint 
was that all the land in Meerut Cantonment was the property 
of Government andewas acquired between the years 1811 and 
1815, that under certain Army Regulations ‘if the ground has 
been built upon, the buildings*are no{ to be isposra of to any 
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person who does not belong to the Army, until the consent of 
the Officer Commanding the station has been previously obtain- 
ed,’ and that the defendant No. 1 by a deed dated the 28th ef 
July, 1919, sold the bungalow in dispute to defendant No. 
2 without having obtained any such consent. The plaintiff, 
therefore, prayed that the sale-deed might be declared null and 
void and ineffectual inasmuch as it was executed without obtain- 
ing the previous consent of the military authorities, and was 
detrimental to the interest of the Military Officers. 


The defendant did not deny that the site belonged to the 
Government. They did not specifically set up any lease or 
specific grant in their favour but took their stand on the broad 
ground that they had a transferable interest in the house. 


The learned Subordinate Judge has given the plaintiff a 
declaration that the sale-deed of the house is not binding on 
and is ineffective as against the military authorities, 


.- There is no direct evidence to show under what conditions 
the land was originally occupied by the predecessor-in-title of the 
defendants. Nor is there any evidence to show for how long 
before 1842 this house had existed. There is no lease or written 
grant that can be traced. The previous history of the devolu- 
tion of this house has been fully set forth in the judgment of 
my learned colleague. All that is known is that this land lies 
within the cantonment and has been occupied by a house 
which has been transferred from time to time with the consent 
of the military authorities. 


I agree that the Army Regulations relied upon by the plain- 
tiff have not the force of law by themselves tc render the 
transfer altogether invalid. They, however, have a special 
bearing on the case which I purpose to consider. 


‘ “The Regulations of 1807 required that no bungalow or 
quarter within the cantoninent was to be sold to or occupied by 
any one not belonging to the army, and- that if any individual 


other than an Army Officer purchased it, he must remove the 


materials, But the house as such was in no case to be made 
over to a civilian. Under: the Regulations of 1833 a register 
was to be kept in which transfer of such houses were to be 
duly entered. The General Order of the Governor-General-in- 
Council No. 179, dated the 12th of September, 1836 is parti- 
cularly important inasmuch as the Regulations thereby brought 
into force for the first time authorised transfer to a non-military 
officer under certain restrictions. A right of resumption subject 
toa payment of compensation was reserved, the ground itself 
could not be sold, but the house might be transferred withaut 


restriction by a military or medical officer to*another such military - 


or medical officer, and if the groynd had been built upon, the 
house was not to bé disposed ‘of to any one not belonging to the 
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military department without the sanction of the Commanding 
Officer, and in case of sales of houses over Rs. 5,000 in value, 
the sales had to be subject to the sanction by the Government 
of India. 

There can be no doubt that thé Regulations of 1836 were 
in full force till long after 1842 when the existence of this 
house is distinctly established. As the house is situated within 
the Cantonment and as there were these old Regulations in 
force under which originally a house could not be sold to a 
civilian at all, and later on, it could be sold only with the sanc- 
tion of the Commanding Officer, it is fair to presume, in the 
absence of any direct evidence as to the actual terms on which 
the site was originally occupied, that the permission was subject 
to this reservation. It is unthinkable that Military Officers, 
who at any rate were themselves bound by those Regulations, 
would have made a grant ‘of a site in defiance of the Regula- 
tions in force. The defendants are not setting up lessee’s rights 
in the land. They can at best be mere licensees whose prede- 
cessors were allowed to occupy the land by building a house 
on it subject to certain restrictions. My learned brother has 
shown how the successive transfers of this house prior to the 
transfer in question were duly entered in the register of houses 
which fact in a way implies the sanction of the military autho- 
rities. ° 

Under section 56 of the Indian Easements Acta license as 
such cannot be transferred. -It is clear, therefore, that the 
legal effect of the past sąn:tions was simply to continue the 
license in favour of the transferees. It was, so to speak, a 
fresh license with the coming in of each new transferee. It 
would follow, therefore, that defendant No. 2 cannot claim the 
benefit of that license unless the plaintiff agrees to renew the 
license in his favour, that is to say, the defendant No. 2 can 
have no right to insist on retaining the house as a place of 
residence and in that way occupy the site unless he obtains the 
consent of the plaintiff, 


On the other hand, it has to be noted that even under the 
Regulations of 1807 if a house situated in the cantonment was 
sold to an individual other than a military officer, the transferee 
was entitled to remove the materials of the house. 


The Regulations of 1836 inno way affected the rights of 
the occupiers of houses to transfer the materials. Nor is there 
anything in the previous history of this house which would 
suggest that the proprietary interest in thé materials of the 
house did not vest in the persons who had occupied it from 


* time to time, or were not transferable. 


The defendant No. 1, who was indisputably the owner of 
the house and was occupying the site*with the consent of the 
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plaintiff, has by a registered sale-deed transferred the house as 
it stands with all the materials etcetra. He has purported to 
transfer the right of residence plus the proprietary interest in 
the materials of the house. So far as the materials go, they 
have passed, under the registered deed, absolutely to the de- 
fendant No. 2. And I know of no ground under which it can 
be said that the sale of those materials is nullor void or 
ineffectual. Neither the plaintiff nor the military authorities 
can refuse to recognise that ownership in the materials has 
passed to the defendant No. 2. But lhave already remarked 
that the right of residence cannot pass to the defendant No. 2 
unless the plaintiff agrees to it. 


The decree passed by the court below isnot very happily 
worded as it declares that the sale-deed of the house is not 
binding and is ineffective as against the military authorities. If 
I had thought that by this the learned Subordinate Judge meant 
that the military authorities could ignore the sale-deed absolutely 
and treat the defendant No. 1 as still the owner of the house, 
then I would not have wholly agreed with him. I, however, 
think that all that he meant was that the defendant No. 2 had 
no absolute right to occupy the site without the consent of the 
military authorities and on such terms as they choose to'impose 
on him. ; 


T also would, therefore, uphold the decree of the court below 
and dismiss the appeal with costs. 
By tay Cour’t.— The appeal is dismissed with costs. 
i Appeal dismissed. 





PARBHU DAYAL (Defendant) 
ê versus 
MURLI DHAR (Plaintiff).* 
Res pe ppeal—Dismissal or withdrawal of—A decision on 
the merits — Effect of—Cross-objections—Order 41, r. 22— 
Limitation Act, section 5—Reiew of judgment—Time spent in 
proseculing with due diligence an application for—AMistake of 
law. : 

The dismissal of an appeal or withdrawal has the effect of 
a decision on the merits. It leaves the finding of the trial 
court final agatpst the appellant and the rule of res judicata 

applies. . 

į The rule allows a respondent to take any cross-objection 
which he could have taken by way of appeal; it does not allow 
him to take an objection which he had already taken by way 
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of appeal and which had been decided against bim. (Order 41,, 
rule 22, referred to.) Ramji Das v. Ajudhia Prasad, 1. L, R; 
25 All., 628, referred to. : 
The time spent in prosecuting with due diligence a proper 
application for review of judgment can be deducted, in plaintiff’s 
favour, under section 5 of the Limitation Act. The fact of the 
plaintiff having made a mistake of law does not necessarily 
preclude him from obtaining the benefit of the section. Brif 
Indar Singh v. Kanshi Ram, I. L. R., 45 Cal., 94, referred to. 
Where, in a suit for specific performance of a contract, 
plaintiff’s cross-objections to defendant’s appeal from a decision 
of the Lower Court, were not dismissed on the merits but on 
thé view “that it was not competent to a party to file cross- 
objections after the appeal of the other side had been dismissed,” 
held, that plaintiff was not precluded from appealing on his 
own account. 
. The word “‘cross-objections” used in Order qr, rule 22 
implies that the objections are taken in answer to a pending 
appeal. 


SECOND ÅPPKAL from a decree of Basu Govino SARUP 
Maruur, Additional Subordinate Judge of Bareilly, modifying 


a decree of Mr. Sygn Munammap Munir, Additional City 
Munsif. 


Uma Shankar Bajpai, for the appellant. 
Girdharilal Agarwala, for the respondent, 
The following judgment was delivered by 


Danitts, J.—This is an appeal by the defendant arising out 
of a ‘suit for specific performance of a contract. As the appeal 
raises a question of limitation both ås to the plaintiff’s suit and 
as to the plaintiff's appeal to the court below and involves a 
question of res judicata asto the defendant’s cross-objections 
in the court below, it will be necessary to set out the material 
facts and dates in some detail. The contract of which specific 
performance is sought was made on 1st April, 1915.* By it the 
defendant-appellant Parbhu Dayal agreed to sell to his nephew 
the plaintiff Murli Dhar one-fourth of a house whenever the 
plaintiff should pay him the sum of Rs. 200. Shortly after 
this the defendant mortgaged the house to a third party and I 
am informed that the mortgagee has filed a suit on his mort- 
gage and has obtained a decree. On 4th November, 1921, the 
plaintiff filed the present suit for specific performance alleging 
that on 21st September he had tendered the sum of “Rs. 200 to 
the defendant and asked him to carry out the contract and ' 
transfer the house to him and that the defendant had refused. 
The learned Munsif passed a decree in favour of the plaintiff 
on 18th March, 1922, subject to his paying to the defendant a 
sum of Rs. 300 and one-fourth of the decree obtained by the 
mortgagee. The sum of Rs. goo included the original Rs. 200 
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stipulated in the contract and a further sum of Rs. 100 on 
account of one-fourth share of the improvements to the house 
made by the defendant since the date of the contract. The 
-plaintiff, on 29th March, 1922, filed an application for review 
objecting to this condition. His application was dismissed on 
‘6th May, 1922. l . 


In the meanwhile, on 24th April, 1922, the defendant had 
appealed to the District Judge. On 15th May, 1922 he applied 
to the court below to withdraw the appeal and the’ appeal was 
dismissed on his application. On the next day, that is one day 
after the appeal had been dismissed, the plaintiff filed cross- 
objections under Order 41, rule 22. The court below dismissed 
those objéctions on the ground that there was no appeal pending 
before it and, therefore, no cross-objection under Order 41, 
rule 22 could be preferred or entertained and that the plaintiff’s 
remedy was to filean appeal. Onthe same date, namely, the 
18th May, 1922, the plaintiff filed the appeal against the judg- 
ment in which the present second appeal has been brought, 
The defendant thereupon filed cross-objections raising the same 
points which ‘he had raised in his appeal of 24th April. The 
court below has dismissed those objections as barred by the 
rule of res. judicata. It has allowed. the plaintifi’s appeal by 
deleting the condition requiring the plaintiff to pay one-fourth 
of the decree obtained by the mortgagee. The defendant has 
preferred a second appeal to this Court and has urged in support 
of it the following grounds :— 
ıı. I. That the plaintiff’s appeal to the court below was time- 
barred. ¢ 

2, That as the plaintifs cross-objections to the defendant’s 
appeal had previously been dismissed, it was not competent to 
the plaintiff to file a separate appeal on the same points. f 

.3. That the court below was wrong in dismissing the 
defendant’s cross-objections on the ground of res judicata. 

4. That the plaintiff’s suit was barred by limitation under 
Article 113. 

. §. ‘That the plaintiff by his own laches had disentitled him- 
self to equitable relief by way of specific performance. 
‘6. That instead of relegating the defendant to a separate 
suit for contribution in case the mortgage amount should be 
realised from him, the equities should be adjusted now ‘by 
requiring the plaintiff to pay one-fourth of the mortgage money. 
In other words, the decree of the trial court should be restored. 
. I take the third plea first. This*plea_is -wholly untenable. 
‘The dismissal of an appeal on withdrawal has the effect of a 


decision on the merits. It leaves the finding of the trial court . 


. final against the appellant and ,the rule of res judicata applies, 
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The language of Order 41 rule 22 is to the same effect. The 
rule allows a respondent to take any cross-objection which he 
could have taken by way of appeal; it does not allow him to 
take an objection which he has already taken by way of appeal 
and which has been decided against him. The point was ex- 
pressly decided against the appellant in Ramji Das v. Ajudhia 
Prasad ('), and there is nothing in the alteration in the wording 
of the rule under the new Code which renders this decision 
inapplicable. The result is that the appellant cannot now raise 
any point which was decided against him by the trial court. 
His fourth and fifth pleas are, therefore, not maintainable and 
it is unnecessary to go into them. 


It remains to consider his objection to the appeal filed by the 
plaintiff in the court below. His first contention is that that 
appeal was time-barred. This depends on whether the plaintiff 
can be allowed the benefit of the time occupied in prosecuting 


-his application for review. It is pointed out that neither the 


first nor the second paragraph of section 14 of the Limitation Act 
applies to appeals and that, in other cases, e. g. in section 12, 
where it was intended that the provision should apply to appeals, 
the word “appeal” has been separately mentioned. In dealing 
with this question, it is, however, necessary to consider not 
merely section 14 but also section 5. The Privy Council, in 
Brij Indar Singh v. Kaatshi Ram (?), have laid down that time 
spent in prosecuting with due diligence a pgoper application for 
review of judgment can be deducted under section 5. It is 
also now settled that the fact of the plaintiff having made a 
mistake of law does not necessarily preclude him from obtain- 
ing the benefit of the section. In this case there is a finding of 
the court below that the plaintiff was prosecuting his application 
with due diligence and it appears to me that I should accept 
that finding. 

The second objection is that the dismissal of the plaintiff's 
cross-objections to the defendant’s appeal precluded him from 
appealing on his own account. If those objections had been dis- 
missed on the.merits, this plea would!have been unanswerable. 
The record shows quite clearly that they were not dismissed on 
the merits. Indeed thcy appear to have been dismissed on an office 
report without even hearing the parties. They were dismissed 
on the view that it was not competent to a party to file cross- 
objections after the appeal of the other side had been dismissed. 
Even if the view of the court below was incorrect, F must look 
to the ground on which the objections actually were decided 
and not to what in the view of the appellant the court ought 
to have done, In my opinion, however, the view taken by the 

(1) J.L. R, 25 All, 628. 
> (2) I L. R, 45 Cal, 94. 
ê e 
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court in dismissing them was correct. `The very word “ cross- 
objections” used in Order 41 rule 22 (and introduced, I may 
note, for the first time in the present Code) implies that the 
objections are taken in answer to a pending appeal. Clause (4) 
of the rule has been referred to by the appellant but that clause 
is really against him. It lays down that where after the res- 
pondent has filed a memorandum of objection under the rule, 
the appeal is subsequently withdrawn or dismissed for default, 
such withdrawal or dismissal shall not prevent the objections 
being heard and decided. The rule clearly implies that the 
objections have been filed prior to the appeal being dismissed or 
withdrawn. I know of no reported decision on the point but 
Iam informed that there is an unreported decision of Mr. 
Justice BAnERJI in which the same view has been taken. 


On the sixth plea I do not consider that I should be justified 
in interfering with the decree of the court below. It is not 
yet certain that the mortgagee will realise any portion of his 
security from the share of the house which is in dispute in this 
case. 


The result is that the appeal fails on all points and it is 
accordingly dismissed with costs. ` 


Appeal dismissed. 


GAURI SHANKER SINGH anp otugrs (Plaintiffs) 
sg versus 
SHEO NANDAN MISRA anp otuers (Defendants).* 


Hindu Law—Joint family—Property mortgaged by father—Second 
mortgage executed after 12 years—Satisfaction of debt due 
under first mortgage—Setting aside of second morigage—Suit 
by grandsons—Plaintiff failed io prove ihat father a man of 
extravagant habits —Effect of —Antecedent debi — Grandsons’ 
liability. 

Although a debt, which had become absolutely barred by 
time and the liability to pay which had not been undertaken 
in a previous writing, coulgl not be deemed to be a good antece- 
dent debt so as to validate a conveyance by the father of a 
joint Hindu family in lieu of it, yet when the mortgage debt 
as such had not become time-barred but only the personal 
remedy against the father was barred, it could still be a good 
antecedent debt so as to justify an alienation in lieu of it. 
Inder Singh vi Sarju Singh, 8 A. L. J. R, 1099, followed. 
(per SULAIMAN, J.) , 


If the father in his life-time chose to discharge an antecedent 
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CIVIL impossible under the Jaw of limitation at the time the father 
Ba : discharged it, the sons ought to be held to be bound by the 
father’s transaction, (per Linpsay, J.) 


Gauri . B mortgaged a portion of joint family property in favour of 
S. Twelve years later, B, with the object of satisfying the 
D: debt due under the earlier mortgage, executed another mortgage 
SHEO with possession in favour of the same mortgagee. In a suit 
NANDAN brought by the grandsons of B for setting aside the second 
mortgage transaction, the plaintiffs alleged that B was a man 
of licentious and extravagant babits and that the mortgage 
had not been executed for legal necessity or for any other 
purpose which would be binding upon them. The trial court 
dismissed the suit on the ground that the plaintiff had failed 
to prove that B was a licentious and extravagant man. He, 
however, gave the plaintiff a decree for redemption on payme nt 
of the full amount uf debt. 


Held, that the debt discharged by the second mortgage was 
an antecedent debt for which the grandsons were liable. The 
plaintiffs, therefore, were not entitled to have the mortgage 
set aside. 


Raja Bahadur Raja Brij Narain Rai v. Mangal Prasad Rai, 
Briss 21 A. L. J. R., 934, followed. Kandappa v. Subba, 
1889] I. L. R., 13 Mad., 180, Chimnaji v. Dinkar, |1886] I. 
L. R., 11 Bom, 320, Udai Chandar v. Ashuiosh Das, I. L. R., 
21 Cal, 190, Narayana Sami Chelti v, Sami Das Mudali, 
[1883] I. L. Rọ, 6 Mad., 293 and Ram Kishen v. Chedi Rai, 20 
A. L. J. R, 577, distinguished. Sahu Ram Chandar v, Bhu 
Singh, [1917] 1. L. R., 39 All, 437, Narsingh Misra v. Laji 
. Misra, [1901| L L. R., 23 All, 206, Chandra Deo Singh v. 
Mata Prasad, I. L. R.,“27 All, 16, Inder Singh v. Surju Singh, 
pont 8A.L J. R, 1099, Harhar Baksh Singh v. Bharat 
rasad, [1913] 20 I. C., 590, Suraj Bansi Kunwar v. Sheo 
Prasad Singh, [1879] 6 I. A., 88, Musainmat Nanomi Babuasin 
v. Modun Mohun, |1885] I. L. R., 13 Cal., 21, Arumugham 
Chetty v. Muthu Koundan, (F B ), [1919] I. L. R., 42 Mad., 
git, Mathura Misra v. Raj Kumar, 52 1. C., 122, Jogi Das 
v. Ganga Ram, 21 C. W. N., 957, Chet Ram v. Ram Singh, 
[1922] I. L. R., 44 All., 368, referred to and explained. 


First APPEAL from a decree of BABU Rama Das, Subordi- 
nate Judge of Ghazipur. 


M. L. Agarwala, for the appelħnts. 


Haribans Sakai and Surendro Nath Gupta, for the resper d- 
ents. © 


The fo'lowing judgments were delivered :— 


Lindsay, J Linpsay, J—The material facts to be econsidered in this 
mesay “case are as follows:— ° 

` .On the 8th October, 1904, Bachu Singh, the deferdant No. 2, 

«executed a simple mortgage deed in favour of the first defend- 

ant Sheo Nandan Misir, f 
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Admittedly the property which was hypothecated under this 
document was joint ramily property. 


On the 22nd September, 1916, with the object of satisfying 
the debt which was due under this earlier mortgage, Babu Singh 
executed a mortgage with possession in favour of the saive 
morigagee. lt was recited in this deed that the sum of 
Rs. 12 265 was owing on the earhher mortgage. A further sum 
ot Rs. 40u was recited to have been taken in cash at the time 
of the execution of the mortgage for necessary expenses ard 
for the completion of the document. The total mortgage debt 
secured upon.this second mortgage was thus a sum of Rs. 12,725. 


The suit out of which this appeal arises has been brought 
by the son and two grandsons of Bachu Singn for the purpose 
of avoiding this latter mortgage. There were allegations 
in the plaint to the effect that Bachu Singh, the detendant 
No. 2, 1s a man of licentious and extravagant habits. It was 
further alleged that the mortgage in suit had not been executed 
for legal necessity or for any other purpose which would be 
binding upon the plaintiffs. It was, therefore, prayed that 
the mourtgige transaction of the 22nd September, 1916 should 
be set asd. At the same time, the plainiffs expressed their 
willingness to pay to the defendant No. t any sum which the 
court might find to be owing to him on the ground that it 
represen.ed money which was taken fór purposes binding upon 
the family. e ; 


In the result, the learned Subordinate-Judge dismissed the 
suit for the setting aside of the mortgage. He has given the 
plainuffs a decree for redemption on payment of the full amount, 
that is to say, Rs. 12,725. 


The Subordinate Judge definitely found, and we agree 
with this findi.g, that there was no reliable proof whatever 
that Bachu Singh is licentious or extravagant man. The 
evidence which was led by the plaintiffs on this puint is al- 
together vague and unsatisfactory. 


The plaintiffs come here in appeal and we have heard Dr. 
Agarwala at length on their behalf. In fact, we have had the 
case up twice for argument. ° í 


It seems to us that this appeal is concluded by the principles 
which have been laid down by their Lordships of the Privy 
Council in their recent judgment in the case of Raja Bahadur 
Raja Brij Narain Rai v. Mangal Prasad Rai ('). 


The question to be considered is whether this mortgage, 


which the plaintiffs now. seek to have set aside, was entered ° 


-into for the purpose of discharging an anfecedent debt. 
` (G) [a23] 2a A. L. J. Ri ogy.” 
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It must be admitted that, as the law stood under the ruling 
in Sahu Ram Chandra’s case, the debt incurred under the earlier 
mortgage of 1904 would not have been treated as an antecedent 
debt for the simple reason that that debt was incurred. by the 
father on the security of the‘joint family property. 


The learned Subordinate Judge was, therefore, right in 
holding that this earlier mortgage debt could not constitute an 
antecedent debt within the meaning of the ruling just referred 
to. He dismissed the suit, however, on other grounds mainly 
concerned with the burden of proof. He was of opinion that 
the plaintiffs had failed to discharge, what he thought was, 
the onus which lay upon them, and it was for this reason that 
he ordered that a decree for redemption should be prepared. 


Returning to the question of antecedent debt, it seems to 
us plain from this recent decision of their Lordships that the 
definition of “antecedent debt ” which was given in Sahu Ram 
Chandra’s case has been materially altered. As we read this 
latest pronouncement of the Full Board of the Judicial Com- 
mittee, we understand antecedent debt to mean merely a debt 
which is antecedent in fact as well as in time, that is to say, 
a debt truly independent of and not part of the transaction 
impeached. In the concluding portion of the judgment, their 
Lordships laid down five propositions which govern all cases 
of this kind and the defittition which has just been quoted is 
recited in proposition No. 4. ° 


It cannot, therefore, be doubted that the debt which was 
raised by the mortgage of» 1904 must now under this recent 
ruling be treated as an antecedent debt. 


It has, however, been argued strenuously before us that we 
ought not to treat this earlier debt as an antecedent debt 
because, at the time the mortgage of 1916 was executed, no 
suit for the recovery of the debt owing under the earlier 
mortgage would have lain against the father. A suit to recover 
the money from the father as a personal debt would have been 
barred by the rule of limitation. We are asked, therefore, to 
hold that because in the year 1916, when the transaction which 
is now been impeached was entered into, the earlier debt had 
become time-barred, we ought to Hold that the debt was not in 
reality an antecedent debt. 


This is a question of some difficulty and there is no direct 
authority upon the point. There can of course be no doubt 
that a personal obligation incurred by the father in the year 
1904 under a registered deed could not have been enforced after 
a period of six years had elapsed. 


“It -is, however, well understood that though the remedy 


‘which the creditor has may be extinguished, the debt may 


tee ty 
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nevertheless subsist, and, even after the period of limitation 
for a suit for recovery of the debt has passed, the creditor 
has aright to receive the sum due to him from his debtor 
if the latter is disposed to pay him. ° 


It is further clear that a payment made to discharge a 
time-barred debt could not in law be recovered by the debtor 
and further it is to be observed that the payment of a time- 
barred debt by a Hindu father could not in any sense be treated 
as’ an improper act or, to use the stock phrase, a transaction 
tainted with immorality. In this recent case which was before 
their Lordships of the Privy Council, it is clear from the facts 
that the personal obligations incurred by the father were still 
enforceable inasmuch as the earlier debts had been contracted 
within a period of between two and three years prior to the 
date of the mortgage in suit. 

Here, as we have pointed out, the earlier debt was incurred 
in 1904 while the mortgage in suit is of the year 1916. 


Bearing in mind, however, that the liability of the son for 
payment of the father’s debts rests upon a pious duty, it may 
well be doubted whether the sons in this instance could be heard 
to say that they are not bound by the payment which their 
father made in order to discharge an earlier debt although the 
recovery of that debt was barred by the law of limitation. 


It is well settled that an alienation made by a Hindu widow 
for the purpose of* discharging a debt due by her husband is 
binding on the reversioner even though the recovery of the 
debt which was discharged had become time-barred at the time 
of the transfer made by the widow. *This principle has been 
laid down in a number ot cases e. g., Kondappa v. Subba (4), 
Chimnaji v. Dinkar (2) and Udai Chunder v. Ashutosh Das (8). 


In these cases it was held that the discharge of a husband’s 
debt, whether barred or not, was a pious duty of the widow 
and that an alienation made by her for the payment of such a 
debt would be binding upon the reversioners. It was said in 
the judgment in the Bombay case that the moral obligation 
resting upon the widow could not be obliterated by the circums- 
tance that the law of limitation barred or did not bar a suit 
against the widow for the recovery of the debts. It is no 
breach of duty on the widow’s part if she pays a debt which is 
time-barred. 


If these principles hold good in the case of a widow, it 
appears to me that they ought to hold equally good in the case 
of ason who is also under the pious obligation of discharging 
the debts of his father. 

(1) eee I. L. R., 13 Mad., 189. 
w 1886] I. L. R., 11 Bom., 320. 
3) L LR. 21 Cal., 190. 
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It is true, as we have pointed out, that the father here 
is still alive, but under the recent Privy Council 'uling that 
circumstance in no way affects the liability of the sons. It has 
enot been definitely se.tled that the pious obligation which binds 
the sons can be enforced even in the life-time of the tather. 


It see ns to me, therefore, that if the fa her in his life-time 
chooses to discharge an antecedent debt, although the recovery 
of that deb: would have been impossible under the law of 
limitation at the time the father discharges it, the sons ought to 
be held to be bound by the father’s transaction. Clearly they 
cannot impeach the act of the father on the ground that it is 
tainted with ım norality. As has been pointed out, there can 
be no suggestion of immorality regarding a transaction which 
is entered into for the purpose ot discharging a debt although 
the debt is time-barred. 


If the true rule is that the moral obligation to pay the debt 
is not removed by the circumstance that under the statute law 
the recovery of the debt has become time-barred, it is obvious 
in the present case that if the father had not paid off this 
anteced ‘nt debt`in his life-time, the obligation on the sons to 
pay it would still remain. It has, however, so happened that 
the father has before his death discharged the debt and so 
relieved his sons from the pious obligation just referred to. In 
these circumstances I think the proper view to take is that the 
debt which was discharged by this later mertgage of 1916 was 
an antecedent debt for which the sons were liable. In my 
opinion, therefore, the plaintiffs were not entitled to have this 
mortgage set aside. 


With regard to the decree for redemption which has been 
passed by the court below, no objection has been raised in the 
memorandum of appeal. We notice, however, that the decree 
is not in proper form. According to the provisions of Order 34 
rule 7 (see also appendix D, form No. 5, the form for a pre- 
liminary decree for redemption), the mortgage béing a usu- 
fructuary mortgage in this case, the proper decree to pass was 
that if the money were not paid -on or before the date fixed, 
the property would be sold. The office ought, therefore, to 
prepare a preliminary redemptions decree in the proper form and 
allow six months from the date of this Court’s decree to the 
plaintiffs to deposit the mortgage money. 


SULAIMAN, J.—The learned advocate for the plaintiffs has 
strongly urged that the preserit case must be distinguished from 
the recent Privy Council case on the groutd that the personal 
remedy to enforce the debt under the deed dated the 8th of 
October, 1904 in lieu of which the mortgage deed in suit was 
executed had become time-barred. While conceding that a 
conveyance by the father in lieu of his own antecedent debts 


a 
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is fully binding on his-sons, he contends that debt must bea CIVIL 
legal and subsisting debt at the time when the conveyance is ay 


] I 

made. He has pointed out that out of all the reported cases in ml 
which the doctrine of an antecedent debt bas been affirmed,” Pepe A 
there is not a single case in which a debt on which the personal “Sinon 
remedy of the father had become barred by time was treated v. 

d cedent debt í hold : in li SHEO 
as a good antecedent debt for upholding a conveyance in lieu — NANDAN 
ui It. MISRA. 


There is certainly this thing to be said in favour of this = 
: . 7 Sulaiman, J. 

contention that all the previous cases which have been brought 

to our notice were either cases in which a simple money decree 

had been obtained against the father and in execution of it the 

property had been sold at auction, or cases where before the 

expiry of the six years and before his personal liability had 

become barred by time, joint property was transferred by the 

father. 


Reliance has been placed on the following passage in the 
judgment of Loro SHaw, in the case of Sahu Ram Chander 
v. bhup Singh ('):— 


“ Although the correct and general principle be that if the 
debt was not for the benefit of an estate then the mortgagor 
should have no power either of mortgage or sale of that estate 
in order to meet such a debt, yet an gxception has been made 
to cover the case of mortgage or sale by the father in con- 
sideration of an “antecedent debt. This being an exception 
from the general and sound principle, their Lordships are of 
opinion that the exception should not be extended and should 
be very carefully guarded ”. j 

e 


The contention is that there being no direct precedent for 
holdiag that the debt of the father on which the personal 
liability has become barred by time is such an antecedent debt 
as to support an alienation in lieu of it, the exception should 
not be extended. 


. It cannot be disputed that the strict Hindu law recognised 
no bar of limitation. On general principles theretore it would 
make no difference whether the remedy had become barrıd by 
the Statute of Limitation or not. But the argument on behalf 
of the plaintiffs is that though there may bea relig ous ebhga- 
tion on the sons to be bound by their father’s debt, which is 
neither illegal nor immoral, nevertheless they are entitled to 
chim the benefit of statutory enactments. If a debt has ceased 
to be a legal and enforcible debt against the father, the liability 
_ of the sons to pay itmust also be deemed to have ceased. There 
cannot be much doubt that if a suit against the father were 
time-barred, the creditor would not be allowed to pursue hiş œ 
remedy against the sons on the basis of the doctrine of their . 


(1) [1917} I. L. Ro, 39 All, 437. 


CNI, 
1924 


Gauri 
SHANKER 
SINGH 
v. 
"SHEO 
NANDAN 
MISRA. 


Sulaiman, J. 


376 HIGH COURT [A. L. J. Be 


pious obligation to pay it. This was clearly laid down in the 
case of Narsingh Misra v. Laji Misra (1), and this principle 
has been consistently followed. SranLey, C. J., in his leading 
“judgment in the Full Bench case of Chandra Deo Singh v. Mata 
Prasad (?), remarked :— 

“A son admittedly may be successfully sued for the debt of 
his father on the basis of his pious obligation to discharge his 
father’s debts, provided that the suit be not barred by limita- 
tion, and a decree passed in such a suit may be enforced in 
execution by the sale of ancestral property of the family ”. 

On the other hand, it must also be conceded that when a 
debt becomes time-barred, the debt itself is not extinguished 
but the right to recover it becomes barred. There is nothing 
immoral or illegal in the debtor paying off such a time-barred 
debt. In fact, under section 25, sub-clause (c) of the 
Indian Contract Act ‘a promise made in writing and signed by 
the person to be charged therewith to pay wholly or in part a 
debt of which a creditor might have enforced payment but for 
the law for the limitation of suits is not considered void as 
being without consideration’. If, therefore, a father previous 
to the deed of transfer had given a promise in writing under- 
taking to pay his time-barred debt, his personal liability would 
be revived and such liability could be enforced against his sons. 


The point pressed*before us, however, is that in the present 
case the father had not in any such wayerevived his personal 
liability before the conveyance was executed, that is to say, 
there was no subsisting personal debt of the father which could 
have been legally enfofced just before this deed of transfer 
and independently of it. lt is *pertinently asked whether a 
sale-deed by a father in lieu of some old debt, more than 12 years 
old, on which all remedies have become time-barred, would be 
considered to be a conveyance in lieu of an antecedent debt so 
as to bind the sons. I am not prepared to say that such a 
conveyance would be a good conveyance. . 


Knox and Piccor’, JJ., in the case of Inder Singh v. Sarju 
Singh (8), laid down that a mortgage-deed executed by a father 
of a joint Hindu family in consideration of an antecedent debt 
which had become time-barred.was not binding upon thé sons. 
I am inclined to agree with the view expressed therein. When 
a debt has become time-barred it has ceased to be a legal debt, 
and, even though the Hindu law does not recognise the prin- 
ciple of limitation, I see no ground for holding that the sons 
cannot take advantage of the statute of limjtation which makes 
such a debt unenforctble. If such a debt had been tried to be « 

(1) [1901] I-L. R., 23 All, 206. 
(2)e I. L. R., 27 All, 16 at 18. 
(3) [1911] 8 A. L. J, R., 1099, 
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enforcéd against the father or the sons, the suit could not possib: 
ly have been decreed on the basis of any. pious obligation. 
Can such an unenforcible obligation be deemed to be -an antece- 
dent debt for validating a subsequent transfer ? . 


= The- soundness, of the decision in Inder Singh v. Sarju 
Singh. was somewhat- doubted-in the case of Harihar Bakhsh 
Singh v. Bharat Prasad (‘), but the latter case was one in 
which previous to the transfer there had been a promise in writ- 
ing by the father undertaking to pay his previous debt. On the 
saime ground the case of Narayana Sami Chetti v. Sami Das 
Mudali (2)-is distinguishable inasmuch as there tod the father 
had executed a-promissory note in lieu of a previous time- 
barred’ debt.” The same can be said about the case of Ram 
Kishen v. Chèdi Rai (#). The cases where- an alienation by a 
Hindu widow. in lieu-of time-barred debts of her husband was 
supported, may be distinguished on the ground that thereby 
she had conferred a spiritual benefit on her deceased husband. 


Team, ‘therefore, of opinion that if the previous debt of the 
father had become absolutely time-barred, a conveyance in ‘lieu. 
of it cannot -be-held to be binding on the-sons. To hold so 
would be to’. extend -the applicability of the exception to an 
éxtent for. which there is up to now no precedent. 


F ’ This,; however, does not dispose ofethe whole question. In 
the present case the. previous mortgage debt had not become 
absolutely barred by time. , The creditor’s remedy, if enforcible, 
was to realise his debt as against the security. All that had 
happened was :that- owing to the lapge of six years, a personal 
decree against the father in*the event of the security prove 
insufficient, could not have been passed. 


; The question to be considered, therefore; is whether the 
mortgage debt per se as. distinct from a personal debt of the 
father can be deemed to be an antecedent debt within the mean- 
ing of theexception. 


¢ The ruile laid down in S uraj Bansi Kunwar v. Sheo Prasad 
Singh (3) was that, 


‘ where joint ancestral property. had passed out of a joint family, 
either under a conveyance executed by a father in consideration 
of an ‘antecedent > debt, or in order to raise money to pay off 
an antecedent debt, or under a sale in execution of a decree 

. for the father's debt, "his sons, by reason of their duty to pay 

their father’s debts, cannot recover that property unless they 

| show that the debts were contracted for’ immoral purposes and 
__that the purchasers had notice that they were so contracted,’ 


(x) pan 20 I; C., £90. ; 
(2) [1883] I, L. R., 6 Mad, 293. ; 
RE zo A: L. J. R; 577: 

4). -L1879] 6 T.-A., 88, 
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Loro Hosnousr, in Miusammat Nanomi Babuasin v. Modun 
Molun ©), remarked that ` ig ; 


$ ‘the decisions have for some time established the principlé 
that the sons cannot set up their rights against their father’s 
alienation for an antecedent debt, ar against his creditor’s 

.-  “rémedies for their debts if not tainted with immorality. On 
+ this important question of the liability of the joint estate; 
their Lordships think that there is now no conflict of authority.” 


In -none-of these cases any expression like the expression “an 
antécedent unsecured debt” or- the expression “an antécedent 
personal debt” was used. Sranrey, C. J., in the Full Bench 
case of Chandradeo Singh v. Mata Prasad,. defined the 
expression ‘antecedent debt’ as meaning a debt which is not 
for the first time incurred at the time of a sale or mortgage; 
that is. presently incurred, but a debt which existed prior to 
and independently of such sale or mortgage, though of course 
a ‘bona fide’ debt not colourable incurred for the purpose of 
forming a basis for a subsequent mortgage or sale or other 
similar object. i i 


. The case of Sahu Ram Chandra v. Bhup Singh (3) was. one 
where on the facts no antecedency arose. The debt had been 
incurred under the mortgage itself which was in suit and all 
other remedies excepting that of enforcing the security had 
gone. In view:of a certain conflict of decisions in the various 
courts in India which was brought to their Lordships’ notice, 
it was thought desirable to state the law comprehensively, 
According to the interprefation put on that case by the Allaha- 
bad High Court, two main proposifions could be deduced from 
it: (1) The debt in order to be an dntecedent debt must ‘ not 
only have been antecedently incurred, but incurred wholly apart 
from the ownership of the joint estate or the security afforded 
or supposed to be available by such joint estate; that is to say, 
that it must be a personal debt of the father and mot a mort- 
gage debt by him. And (2) while the father remains alive, 
the attempt to affect the sons and grandsons’ shares in the 
property in respect merely of their pious obligation to pay off 
their father’s debt and not in rgspect of the debt having been 
principally incurred for the interest of the estate itself which 
they and their father jointly own, must fail, that is to say, 
there could be no pious obligation to pay off the father’s debt 
during the life-time of the father. It might be said that from 
the first proposition it logically followed that the debt being 
a personal debt of the .father, must have been one incurred 
within six years of the transfer. 


(1) [188s] I. L. R., 13 Cal, 21. 
(2) [1917] L Ņ R, 39 Alla 437. 
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A Full Bench of the Madras High Court in Arumugham 
Chetty v. Muthu Koundan (1) came to the conclusion that 
the first proposition did not follow from Sahu Ram Chandra’s 
case.. A Full Bench of the Patna High Court in the case of 
Mathura Misra v. Raji Kumar (°) came to the same- conclusion. 


The case of Jogi Das v. Ganga Ram (8) was also a casein 
which there was no antecedency in time between the debt and 
the conveyance. 


Great reliance has been placed by the learned Advocate for 
the respondents on the case of Chet Ram v. Ram Singh. (+) In 
that case the father had executed a mortgage in the year 1904 
for a period of ten years. Within three years from its date 
he in 1907 sold his equity of redemption in tie property to the 
mortgagees themselves. Their Lordships set aside the sale-deed 
and refused to treat the previous mortgage debt as an antecedent 
debt so as to justify the second alienation. It is strongly con- 
tended on behalf of the plaintiffs-appellants that this case was 
expressly referred to in counsel’s argument before their Lorda 
ships in a subsequent case to be presently referred to and was 
not disapproved of. It is urged that this case is intelligible only 
on the assumption that in order to be a good antecedent debt, 
there must be a personal liability of the father to pay it and it 
is suggested that the mortgage debt of 1904 was not treated as 
an antecedent debt because it was setured by a usufructuary 
mortgage under which the mortgagee had no right to sue for 
money against the father. It is said that if every previous 
mortgage debt were to be treated to be an antecedent debt, 
then the sale-deed of-the year 1907‘could not have been set 
aside at all. I have carefully considered the force of. this 
argument and have come to the conclusion that Chet Raim’s case 
was decided not on this supposed. ground but on the principle 
laid in Sahu Ram Chandra’s case. At page 373 Lorp SHAW 
repelled the argument that 

‘although by the rules of the Mitakshara lay a jonnie is at 
its date-an invalid deed in so far as purporting to incumber 
the joint family property, yet when it purports to become a 
consideration for a sale, it then becomes a just and a legal 
consideration on the pringjple of antecedent debt, and that the 
family property could not be affected by such an invalid 
mortgage, but it could be sold next year or next day to the 
mortgagee for an antecedent debt, Hamely; the mortgage debt 
itself’, 

The rule in Sahu Ram Chandra’s case insisting that the 
obligation must fot only have been antecedently incurred but 
(1) [r919] ILL. Rọ, 42 Mad., yrr. 

( z4 52 I. C., 132, R 
(3) 21 C. W. N., 957. 
* (4) [1932] L A R., 44 AIL, 1 
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incurred wholly apart from the. ownership of the joint’ ¢state 
or the security. afforded or supposed to be available by such 
joint estate, was re-affirmed. The case of Jogi Das v. Ganga 
Ram was also quoted where Lorn Ha.pane had interpreted the 
judgment i in the case of Sahu Ram Chandra x.. Bhup Singh C), 
‘as one laying down in effect that joint property could not 
be alienated as against co-sharers by way of mortgage ‘ar 
otherwise except tor necessity, or for payment of an actual 
antecedent debt, quite distinct from the debt incurred in the 
mortgage itself, and that in consequence the transaction in 
that.case could not. stand’, tr-o 
and it was added that ~ : BB? tate ahs 


_ ‘the very circumstance of a pious obligation doe’ nol validate 
~- the mortgage”, š 

‘The other rule laid down in Sahu Ram Chandra's case 
namely, that therè could be no pious obligation during the 
father’s: life-time, was also relied upon and the appellant's 
argumetit was not acceded to as the doctrine was being invoked 
against grandsons in the life-time of the sons. I am unable to 
find any passage in the judgment in Chet Ram v. Ram Singh 
which would support the contention that the ‘previous 
mortgage debt was not treated as an antecedent debt becatise 
the ned mortgagee had no right to tecover a money 
decree, . 


The. question. what is an antecedent dét has been recently 
considered by a Full Board of the Privy Council in Raja 
Bahadur Raja Brij Narain, Rai v. M angla Prasad Rat (2): Their 
Lordships, after. referring to the previous authorities; have laid 
down certain. propositions which- they would wish to lay down 
as the result.of those authorities. We are bound, therefore, 
to accept the most recent pronouncement as the final authority 
on the matter. I concede that on the actual facts of that case; 
the question which we have to consider in the present case did 
not directly arise, for the previous mortgage deeds. were all 
deeds within six years of the mortgage deed in suit and the per- 
sonal remedy of the mortgagor had not become barred by time. 
Nevertheless the five propositions laid down by their Lordships 
must be unreservedly accepted. Ia these five propositions I un- 

derstand the basis of the liability of Hindu sons to be three- fold. 


“That liability may either be based on the existence of a legal 


necessity or on the ground of the personal obligation of the sons 
to pay. their father’s debt or on the ground of the transfer being 
ip ieu of an'antecedent debt. ‘I-understand gach of'these to be 
a distinct and separate basis. It is true that the original found- 
ation of the doctrine of antecedent debt might have been the 
(1) ee I, LR, 39 ae 437. 

(2) oe 21 A L. o R. 934. e 
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„pious obligation ofthe Hindu. sons to pay their’ father’s debt 
“but by along series of decisions it has been-recognised as a 
distinct basis.’ Their Lordships define an antecedent . debt. as 
one which is antecedent in fact as well as in time, that is to say} 
that the debt. must be truly ‘independent and not part of. the 
transaction impeached. . Their Lordships also add that the 
liability: cannot be affected by the question whether the father, 
who contracted the debt or burdens the estate, is alive or dead. 


- The learned Judges of this High Court had held that 


‘a mortgage per se could not. be an antecedent debt fora 
` “mortgage is obviously a security which is not apart from the 
security of the estate _over- which it is constituted. If, there- 

- fore, it could not be shown that an anterior mortgage had been 

`<. incurred in respect of an antecedent debt unconnected with 
the estate, then the anterior mortgage could not be held to be 
debt antecedent to the subsequent mortgage -and that subse- 
quent mortgage’ could not stand though its’ proceeds were 
>- entirely used to pay off the prior mortgage’. 

Their Lordships of the Privy Council thought that if proper 
dtterition’ were paid- to the word ‘incurred’ mentioned in-the 
‘judgthent in Sahu.Ram-Chandra’s case, this High Court’s inter- 
pretation on it was not correct. Their Lordships clearly held 
‘that a débt ‘does not cease to be an antecedent debt merely 
because it is secured on the family property. Referring to the 
observations in Saku Ram Chandra’s case that there could be 
no pious obligations on the sons during the life-time of the 
father, their Lordships felt bound to say that they did not think 
that. those observations could be supported. A mortgage debt, 
therefore, can be an antecedent debt just as much asa simple 
money debt can be. Although in the particular case before 
their Lordships the personal liability of the father had not be- 
come barred by time when the deed in suit was executed, yet 
their Lordships do not at all lay stress on that fact or make 
it the basis of their decision.’ That this is so is supported by 
the following consideration. Their Lordships.at page 937 
express their entire agreement with the view of the learned 
Cuwr Justice in the Full Bench. Madras case 4rumughamn 
Chetty ve Muthu Koundan 0), > > > 


Now there can be no doubf that the Madras Full Bench case 
had not proceeded on the basis of the personal liability of the 
father being still subsisting. The Division Bench had referred 
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two questions for the decision of the Full Bench: “ (1) Whe- T 


ther an independent debt, not immoral or illegal, contracted by 
the father on the sécurity of the joint estate antecedent to the 
mortgage sued on can be treated as an antecedent debt so as to 
support the charge on the sons’ share also. to the extent of the 
(1) [x919] L L-R., 42 Mad, 711. 
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-evm „same secured. on the prior mortgage, and. (2) in such a case 
1924 can the former debt be treated as an antecedent debt for ‘the 
oe purpose referred to, if the personal liability of the father under 
GAURI = “the earlier mortgage.is not barred on the date of the suit on 
‘Since ‘the document?”. It is noteworthy that the learned CHIEF 
‘ Justice, whose views have been approved of by their Lordships 
of the Privy Council, answered the first question in the affir- 
Mısra. mative and, therefore, thought it unnecessary to answer the 
second question at all. It is manifest that the learned CHTEF 


Sulaimon, J. Tosnice treated a mortgage debt as a good antecedent debt, 
independently of the question whether the personal fiability of 
the father under the earlier mortgage had or had not become 
barred at the date of the mortgage deed in suit. These views 
having been approved of by their Lordships of the Privy 
Council, we are bound to give effect to them.. 

The conclusion to which I have come, therefore, is that 
‘ although a debt, which has become absolutely barred. by time 
and the liability to pay which has not been undertaken in a 
previous writing, cannot be deemed to be a good antecedent 
‘debt so as to validate a conveyance by the father in lieu of it, 
yet when the mortgage debt as such has not become time-barred 
but only the personal remedy against the father is barred, it 
can still be a good antecedent debt so as to justify an alienation 
in lieu of it. I also, therefore, agree that the plaintiffs cannot 
avoid the mortgage. s . 
By xas Court.—The appeal is dismissed with costs. 
` Appeal dismissed. 
e p 
PRIVY COUNCIL. 
CIVIL ; ; TAS . . 
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aiden ` MAHOMED KAMIL ann orssrs (Plaintiffs) * 
Lorp Partnership—Death of partner—Dusiness carried on by surviving 
Pars b b : : ? 
Lone” _ pariners—Representatives of the deccased entitled to their share 
Carson, ~ of all profits earned, 
S OEN "+. 7.7 On the death of a partner, the surviving partner carried on 
"MR ee ~ ` the business, On a suit for accounts by the representatives of 
Au j ‘the deceased,: Leld, that accounts were „to be taken as if the 


- partnership had never been dissolved, and the plaintiffs were 
entitled to the profits in respect of the share of the deceased 
-. after making fair allowances to the defendant for managing 

% and carrying on the business. 


* P. Q A. No. 38 0f 1922, 
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_AppEAL from the High Court of Judicature at Fort William CIVIL, 

in Bengal. : z 1923 
IVY. Wallach, for the appellant; - 300 05e +. e a 
t i = nuga : 

A. Majid, for the respondents.” a 

. The following judgment was ‘delivered. by ‘ 
~ Lorp Parmoor.-Their Lordships do not think it- necessary we 


to-call on counsel for the respondents. It is possible to. state - 
quite shortly what:is the advice which they will feel called-upon pte” i 
to tender to His Majesty in this case... moor. 


. There was a partnership carried on between the defendant, 
who ‘is the appellant, and one Mahomed Fazil. This partnership 
terminated on August 3rd, 1915, on the death of Mahomed 
Fazil. Accounts had already been taken in this partnership up 
to some date“in 1913, so that it was nòt necessary to re-open 
them. The order of thejfirst Court was that a further. account 
should be taken up to the date in.1915 at which Mahomed Fazil 
died; but for some reason no order was made for taking any 
subsequent accounts. It is clear that after Fazil’s death the 
old business was continued, although it became a partnership 
at will. 3 


This action. was brought by the representatives of Fazil 
against the C ‘im order that proper accounts might be 
taken. The Court of Appeal made an order— 


“ that accounts be taken of the profits of the business since 
the death of Fazil on the grd August, 1915, up to the date 
when the final decree is made, all just allowance, including fair 
remuneration, to -be ‘all8wed in favour of the defendant for 
managing the business. And it is further ordered that the 
plaintiffs as representatives of Fazil will be entitled to the 
game ‘share as Fazil would have taken if the partnership 
had not been dissolved, and the profits will be assessed on the 
basis of what may be found due to Fazil at the time of his 
death,” 


In the opinion of their Lordships this order was a proper 
order to make. Although the partnership terminated on the 
death of Mahomed Fazil, the game business has been carried 
on. Certain suggestions have been made by the counsel on 
behalf of the appellant asking the Board to give some direction 
which might interfere with or fetter the discretion which the 
order gives to the Commissioner bz:fore whom the accounts will 
be brought. Theis Lordships are of the opinion that no such 
direction should be Biven. It appears te them that the order 
as made is in the proper form in leaving all matters of account 
within the discretion of the Commissioner, subject to the 
direction ‘that all just allowance shall be made including fair ” 
remuneration for management pf the. business and to the 
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further order. that the réspondents as ` representatives of Fazil 
will be entitled to the same share as Fazil would háve taken 
if the partnership had not been -dissolved.. .. The business is to 
‘be regarded up to the date of the final decree as- a continuing 
business although Mahomed Fazil died in 1915. ‘They have 
only to add that if exception is Sought to be taken: to any ruling. 
of the Commissioner, the person who seeks to make the čom- 
plaint can apply to the Court. No order’ or instructions are 
required from their Lordships. It is à matter of: ordinary 
procedure, but it must not.be taken that their Lordships suggest 

that any such application will be required or should be made, 
Their Lordships will. humbly advise His 1 Majesty that the 

ES should be disinissed with costs; ~ 

Appeal: dismissed. 


a W. W. Box & Co. Suiits for the appellant. ES 
> Watkins & H unter.—Solicitórs for the respondents. . i 
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RAMABAI ‘(Appellant)- 
versus. 
` HARNABAIL AND ANOTHER espanda * 
Hindu Law—Disqualification—Exclusion f roh inherttancé—Le rosy 
—When excludes. 


In ‘findu Law leprosy. to be a cause of exclusión from 
inheritance or depritation of interest in joint property must 
be of such a disgusting and virulent type as to render a man 
unfit for performing both social and religious duties in com- 
pany with others. ` 

Kayarohana v. Subberaya, I. L R. 38 Mad., 250, approved, 
Mohunt Bhagaban Ramanuj Das v, Mohunt Kogminindiar 
Ramanuj Das, I, L. R., 22 Cal, 843, referred to. : 

APPEAL from a decree of the High Court of Judicature: at 
Bombay. 


K. V. L. Narasimham, for the appellant. 


L. De’Gruyther, K. C. and d. M. Parikh, for the respond. 
mie 


: The following judgment was deliv sted by 


Lorp SHaw.—The case for the appellant has been stated 
with admirable clearness and brevity by hig counsel, but their 
Lordships do not think it necessary to call for any. argument 
for the respondents. ° - 

` This is an-appeal from a decree -of the sth Détembers 1918, 
of the ey Court of Judicature at: Bombay, which: a 

R x P. C. A, No. 80 of 1923, "" ror 
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decree dated the rst November, 1916, of the Court of the 
Additional First Class Subordinate Judge at Poona. 


The only question submitted to the Board, and now subsist- 
ing, is as to the condition of body, and possibly of mind, of 
one Narayan Mawal. The appellant maintains that Narayan 
Mawal was so afflicted with leprosy as to deprive him of the 
position of being joint owner of certain family property, and 
secondly to deprive him of the ability to make a valid adoption 
of a son. His natural son had died and the adoption was made 
a few weeks before his death. Had Narayan not been a leper, 
this natural and proper act could not have been challenged. 

In the opinion of the Board no question of fact arises on 
this appeal. It appears to be definitely concluded by both of 
the Courts below, which both concur in their findings. The High 
Court in terms expresses approval of the decision of the Court 
of first instance: and the decision of the Court of first instance 
is to the effect that Narayan Mawal was not so crippled or 
disabled by bodily infirmity or deformity as to cease to bea 
useful member of society capable of holding and enjoying pro- 
perty. Their findings show that although he was afflicted with 
a certain type of leprosy, it was a type not very apparent except 
to minute inspection, and certainly a type which did not unfit 
him for performing both social and religious duties in company 
with others. ; E 

In these circumsf&nces the law of the case is attacked by the 
` appellant’s counsel, but the law of the case may be stated to 
have been well settled in India for yery many years. In the 
case of Kayarohana Pathan v. Subbaraya Thevan and another 
(I. L. R., 38 Madras, 250), a joint: judgment of BENson and 
SUNDARA Ayyar, JJ., concludes with the following proposition : 

. ‘Deformity and unfitness for social intercourse arising from 
the virulent and disgusting nature of the disease would appear 
to be what has been accepted in both the texts and the decisions 
as thesmost satisfactory test.” 

In the case of Mohunt Bhagaban Ramanuj Das v. Mohunt 
Roghununduor Ramanij Das (L. R., 22 1. A., 94 : 22 Cal., 843), 
Sm Ricuarp Coucs delivered a judgment of this Board which 
substantially agreed with that test. Sm Ricwarp CoucH was 
already deeply committed on*the subject, for, so far back as 
the year 1868, in the case of Janardhan Pandurang v. Gopal (5 
Bombay H. C. R. (A. C. J.) 145), he had expressed himself 
in nearly similar terms. 

The result is, that their Lordships will humbly advise His 
Majesty that this appeal be disallowed with costs. 
. . Appeal dismissed, 

T. L. Wilson & Co.—Solicitors for the appellants. ; 

E. Dalgado.—Solicitor for the 2nd respéndent. 
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RAMLAL HARGOPAL 
WETSUS 
KISANCHANDRA AND oTHERS,* 


Jurisdiction—Plea as to want of territorial jurisdiction enterlainable 
in appeal, when—Award not affecting property within juris- 
diction—Application to file not entertainable—Civil Procedure 
Code, seciton 104 (2) not applicable io appeals to His Majesiy 
in Council. : 


One M, resident in the Nizam’s Dominions, founded two 
temples there and one in British India and endowed three 
villages, two of which were in Berar, for the upkeep of the 
temple, His descendants, who were also residents of the 
Nizam’s Dominions, referred their disputes including the right 
of management of the said temples to an arbitrator in Hydera- 
bad, The arbitrator delivered an award, An application was 
made under section 525 of the Civil Procedure -Code, of 
1882 to file the award in the court of the District Judge of 
Berar within whose jurisdiction the two villages were situated. 
Numerous objections were taken to the validity of the award 
but no objection as to jurisdiction was ever seriously taken 
or pressed. The District Judge refused the application but 
on appeal the Judicfal Commissioner set aside his order and 
passed a decree in terms of the award.e On an appeal to the 
Privy Council the respondent argued that section 104 (2) of 
the Civil Procedure Code of 1908 barred the appeal and the 
appellant urged that fhe District Judge had no jurisdiction to 
entertain the application, Held,ethat (1) the appeal was main- 
tainable. Section 104 (2) only applied to appeals preferred in 


` India and not to those made to His Majesty in Council under 


section 109; (2) the objection being to the jurisdiction must 
be entertained though ‘raised for the first time in appeal if it 
be that on the facts admitted or proved itis manifest that there 
is a defect of jurisdiction; (3) the award did not affect any 
property within the jurisdiction of the Berar Court inasmuch 
as there never was any dispute concerning the ownership or 
management of the “villages in Berar nor any denial that the 
revenues thereof must be appropriated to the three temples 
situated outside Berar, and th® entire proceedings in the Berar 
Court were without jurisdiction. 


APPEAL, from the Court of the Judicial Commissioner, 
Central Provinces. 


L. De’Gruyther, K. C. and B. Dube, for the appellant. 
Sir G. R. Lowndes, K. C. and J. M. Parikh, for the respond- 
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The following judgment was delivered by 

Lord Poitiimore.—One Mahanand-ram Puranmal, many 
years ago, opened a shop in Hyderabad in the dominions of 
the Nizam and carried on a considerable business, which has 
been continued to'this day by his descendants under his name 
as the name of the firm. He also founded two temples within 
the dominions of the Nizam, and a third in British India, not 
however—and this is important—within the District of Berar. 
Three jagir villages, one within the Nizam dominions and two 
within British India and the District of Berar, were subsequently 
granted by Government for the support of the worship in these 
temples. 

Puranmal was succeeded by his son. Premsukh, who had 
three sons, Ramgopal, Hargopal and Chimanram. ‘The family, 
however, has remained undivided, and the business and landed 
property have remained in common. 

Hargopal seems to have died before his father Premsukh; 
and on the death of the latter, Hargopal’s son, Ram Lal, the 
present appellant, took up the management of the temples, the 
three villages granted for their support and the family property 


and business, and his name was entered in the various registers 7 


accordingly. 

In 1907, the representatives of the other two families 
brought a suit agaigst Ram Lal claiming that they might be 
declared co-trustees of one of the temples and entitled to 
exercise control of the income and expenditure of the two jagir 
villages in Berar. The District Judge df East Berar in whose 
court the suit was brought» dismissed it, holding that he had 
no jurisdiction to try it. An appeal was threatened, and then 

‘the parties came together and agreed to refer all their disputes 

to the award of their family priest. He heard the parties, and 
finally on the 22nd April, 1907, made his award which was 
countersigned by all the parties to the dispute. It is a long 
document, comprising 57 paragraphs, some narrative, some 
dispositive. He classified the disputes under four heads :— 


(1) Relating to the management of the three jagir villages, 

(2) To the management of*the three religious institutions, 

(3) The estate or family property descended from the 
ancestor Puranmal. 

(4) “Monthly allowances and other miscellaneous matters,” 


This last head itleluded questions relating to a field bought 
by the son of Ram Lal, payment of arreafs of allowances, and 
sums to be given for the expenses of marriages and funerals. 

The general tenour of the award was the recognition of the 
equal.rights of the three families apd the institution of com- 
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mittees of three, comprising a representative of each family, . 
giving in each case procedence to some one named member, 
making Ram Lal the principal or managing member of the 
tommittee for the jagir villages, and a representative of one 
of the other branches, managing member of the committee 
for the religious institutions and provisions of a similar nature 
with regard to the family property: the effect being to establish 
the rights of all the branches with certain advantages of pre- 
cedence and priority given to Ram Lal. 


Notwithstanding that Ram Lal had submitted all matters in 
dispute to` the arbitrator and had signed the award iri apparent 
consent to its provisions, he refused to carry it out, and there- 
upon the application which is the subject of this appeal, was 
made in the Court of the District Judge of East Berar. 


It was an application on behalf of the respondents under 
Section 525 of the Code of Civil Procedure that the award 
should be filed in Court, and it was resisted by the present 
appellant on a great number of grounds. Upon this there 
followed a litigation which by reason both of its complexity 
and its length, is open to very serious criticism as it carefully 
avoided a question which lay in limine and which if decided as 
it ought to have been would have saved all further proceedings, 
In a matter which ought to be of a short and summary nature, 
no less than seven separate orders or decrees have been made 
and judgments have been delivered and read to their Lordships, 


The application for an award having under the section to 
be treated as a suit, pleadings were delivered by both parties 
and issues were raised. Some of the objections to the filing 
of the award have been finally disposed of, a remarkable one 


‘being the contention that the family priest was not the real 


arbitrator, but a name put in as a cloak for or benami for that 
of a Judge of a Hyderabad court, and that the Judge did not 
actually take part, as according to the real agreement of the 
parties it was intended that he should, 


The other serious issues were that as the matter concerned a 
public charity, there could be no reference to arbitration, that 
the District Court of Berar had fot jurisdiction over the matter 
to which the award related and was therefore the wrong court 
to which to make application under Section 525; that the 
previous decision of the District Court of Berar had already 
determined these two points in favour of the present appellant 
and thus had made each of them res jmdicaia as between 
the parties; that the previous consent of the Commissioner 
of Berar was necessary, and lastly that the arbitrator had 
exceeded his powefs by, having made orders for which he 
had no warranty given to him by the submission to arbitration. 
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The District Judge in his first judgment delivered on the 
31st May, 1910, confined himself to deciding certain issues, of 
which the material ones were number 2, the question of jurisdic- 
tion, and‘number 15, the question of the necessity of the 
sanction of the Commissioner before the suit as being a suit 
relating to a charity, could be maintained. On issue number 2, 
he decided that he had jurisdiction, and as regards issuc 
number 15, he said that the point had not been up to that date 
properly raised. 


The matter then came before another District Judge to deter- 
mine whether, as contended, there could be no award as the 
property constituted a public charitable trust, and as an ad- 
ditional point whether this question had not already been 
determined adversely to the applicant by the decision in the pre- 
vious suit and, therefore, must be deemed res judicata. Some 
other issues also came before the Judge, but the only one he 
deemed it necessary to decide was that concerning res judicata. 
This point he decided adversely to the applicant, and therefore 
he dismissed the suit. His decree is dated the 30th April, 1913. 


There was then an appeal to the Court of the Judicial 
Commissioner of the Central Provinces. The learned Judges 
said that there were many pleas in defence, but that they were 
at present only concerned with the reasons witich led the Judge 
of the court below to dismiss the sui. They even declined 
to determine whethay the trust was or was not a public charitable 
trust, saying that the only thing they were going to decide was 
whether the District Judge was right in holding the question 
to be res judicata. ‘They held that he*was wrong and remanded 
the suit to the District Court. ‘Fhis was on the 30th June, 1915. 


When the case next came on, before another District Judge, 
he addressed himself to the question of the jurisdiction of the 
Court, and as on the previous occasion, as to whether this point 
had been already decided in the former suit and had become 
res judicata. ‘These points he decided in favour of the appellant 
on the 3rd December, 1915. 


The next stage of the case seems to have been reached on 
the 2nd September, 1917, when another District Judge decided 
that the trust was not one fer public purposes, and that in any 
case the award was not bad’ as dealing with any public right 
in respect of. such a trust; but he held that the arbitrator had 
exceeded his powers, and that a subsequent agreement between 
the parties, or the subsequent action of the arbitrator, had 
superseded or vitidted the award, and therefore the suit was 
dismissed again. ° 

From this judgment there was another appeal, and the 
Court of the Judicial Commissioner gave ‘its decision on the, 
13th January, 1919. 0; ; 
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The first point dealt with in this judgment was the question 
whether the arbitrator had excecded his powers. It is here 
necessary to state that the arbitrator, when dealing with the 
management of the three religious institutions, did not confine 
himself to, settling the disputes between the three branches of 
the family, but proceeded to express his opinion that the 
business. of. such institutions does not go on well as long as 
they are not placed in the hand of a public committee, and that 
it seemed to him proper that they should be made over to a 
public committee after four years’ time, namely, in 1911; and 
he accordingly directed that in 1911 a public committee should 
be appointed, and that the management of the temple should. 
be entrusted to it, and the movable and the immovable property 
made over to it. 

As to this direction, the Appeal Judges said that the parties 
were agreed that this clause meant to secure the rights of the 
public, was ultra vires, inasmuch as the object of the reference 
was to settle which members of the family should have the 
management, and the parties did not intend to surrender their 
rights to a public body. But they proceeded to hold that these 
clauses were separable from the rest, and that under the new 
Code of Civil Procedure of 1908 the court could separate them 
and enforce the rest. 

As to the point that the award was vitiated or superseded 
by the action of the arbitrator or the agreergent of the parties, 
they held that in substance the parties had agreed to an amended 
or additional reference upon which the amended award followed, 
and that therefore it was mot bad. 


The Judges next held that a Shit to remedy a particular 
infringement of an individual private right in regard to trust 
property, did not fall under Section 92 of the Civil Procedure: 
Code of 1908 and therefore did not require the sanction of the 
Commissioner of Berar before it was begun. They then dealt 
with some minor points and with the extraordinary-objection 
that the family priest was not the true arbitrator intended by 
the parties—points which have not been relied upon before 
their Lordships. They said that these were all the matters 
which had been argued before they, and they therefore thought 
that the award—with the exception of the portion admitted to 
be ultra vires —should be filed, and they allowed the appeal. 


Even then, the matter was not ended, because the parties 
objecting to the award ‘presented an application for a review 
oí the judgment, urging first that the award so far as it was 
binding, dealt only withthe management of the temples up to 
tgt1, and asthis year had long since been past, the award 
was now fruitless; secondly, that at any rate the award left 

“undetermined the question of management after 1911 and 
' ‘. be pe ak 
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was therefore incomplete; and, thirdly, that the arbitrator had 
exceeded his powers because he was only authorised to deal 
with the management and not with the legal transfer of the 
property, and he had ordered mutation of names upon the 
revenue register. 


As to these matters, the Appeal Court said that their view 
of the award was that while intending to provide for a public 
committee which should have begun in 1911, the arbitrator had 
also provided for the management of the institutions by divers 
members of the family until that committee should be appoint- 
ed, and that if the provision for the appointment of a public 
committee was ulfra vires, the management would remain with 
the family in the manner directed by the award. They also 
held that the arbitrator had implied authority to direct the 
mutation of names, and they dismissed the appeal. 


In the application for review which contained also other 
matters which the Court seems to have passed by as futile—as 
they probably were—there occurs the following paragraph 8:-— 


“That the pleas of absence of jurisdiction and maintain- 
ability of the suit in the absence of the sanction of the 
Advocate-General should have been decided in favour of the 
applicant.” 


This paragraph is not noticed in the judgment upon review 
which was given on the ard September, 1919. 


As regards the maintainability of the suit in the absence of 
the sanction of the Advocate-Generdl, whose place for this 
purpose is taken by the Gommissioner for Berar, that matter 
had been in substance already determined by the High Court 
in its first judgment, though it is true that technically the 
Court only applied itself to the contention that this point was 
already determined as between the parties and had become 
res judicatg. 

As to the plea of absence of jurisdiction, it seems very uncer- 
tain what the applicants for the review intended to convey by 
this phrase. They may have meant that the Court at Berar 
was not the Court which had, jurisdiction to file the award. 
They may have meant that there would be no jurisdiction 
unless the Commissioner for Berar gave his previous sanction. 
Thay may have meant that the Court had no jurisdiction be- 
cause the award dealt with a public charity. At any rate, their 
advocate apparently failed among the mass of points which he 
must have presented on review, to bring the question of juris- 
diction as such before the Court on this last occasion; and 
accordingly there is no pronouncement upop it, and their Lord- 
ships are left. in this respect without assistance. From this 
final order the present appeal wag brought, 
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For the respondents, a preliminary objection was taken. It 
was said that by virtue of the Code of Civil Procedure of 1908, 
po appeal lay from this particular order or decree to His 
Majesty in Council, unless special leave should be given by 
virtue of His Majesty’s general prerogative. Under Section 
104 of the Code, no appeal is to lic from any order passed in 
appeal on the question of filing or refusing to file an award, 
and it was said that the order of the Court of the Judicial 
Commissioner was an order passed in appeal from the decision 
of the District Judge refusing to file the award. To this it 
was replied that under Section 109, an appeal lies to His Majes- 
ty in Council from any decree or final order passed on appeal 
by any Court of final appellate jurisdiction, such as the Court 
of the Judicial Commissioner. 


Tt was contended for the respondents that if these two 
clauses were in seeming variance, the part’cular would supersede 
the general, and that Section 104 dealt with particular cases. 


Their Lordships think that the objection fails, They con- 
strue the provision in Sub-section 2 of Section 104 as dealing 
with internal appeals within the limits of British India. The 
application to file an award may be made in the Court of the 
Subordinate Judge. If any dispute arises, and the amount at 
stake is below a certain figure, the appeal would lie from him 
to the District Judge. If it were above tat figure, it would 
lie to the High Court. The provision is intended to prevent 
any appeal beyond the District Judge where the sum in dispute 
is small. In this respe&t it runs parallel with Section 100, 
which limits second appeals from Appellate decrees by District 
Judges. That section deals with decrees only while the 
decisions on these arbitration questions are styled orders, 
There is therefore nothing in Section 104 to take away the 
general right of appealing to the Crown given by Section 109, 
and the preliminary objection taken on behalf of the respond- 
ents fails. 


The points urged before their Lordships were as follows :— 

(1) The District Judge of Berar had no jurisdiction to 
deal with the award, this point being sub-divided into two 
branches—absence of local territorial jurisdiction and absence 
of previous sanction by the Commissioner. l 


(2) As supplementary to 1, that no argument to the 
contrary could be listened to by their Lordships because the 
points had previously been determined betwéen the parties and 
were res judicata. ¢ 

. (3) That the management of a public religious trust could 
not be refetred to arbitration. 


(4), That the arbitrator had exceeded his powers. 
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(5) That the subsequent variations vitiated the award. 


lt is clear that if the objection that the Court of the District 
Judge of Berar had no jurisdiction over the subject-matter of 
the award, as required by paragraph 20 of the 2nd Schedule 
of the Code of Civil Procedure, is good, no further points can 
arise. This point was taken on behalf of the present appellant 
at the outset, but seems nevertheless never to have been 
directly insisted upon during the numerous subsequent pro- 
ceedings. No doubt it was urged that the point must be deemed 
to have' been already decided in favour of the appellant in 
the previous suit. But their Lordships have not been referred 
to any place in these lengthy proceedings where they might 
find an argument in favour of the appellant’s contention, if it 
were to be decided upon as res integra. It seems clear to 
their Lordships that the Judges in the Court of the Judicial 
Commissioner never imagined that they had to deal with the 
point, and it is not—except in the indirect and derivative way 
already mentioned—taken in the printed case lodged on behalf 
of the appellant before this Board. 


If it was any other point except a point of jurisdiction, their 
Lordships would pay no attention to it; but they are bound to 
take notice of an objection to the jurisdiction, however late 
in the day it may be raised, if it be that on the facts admitted or 
proved it’ is manifest that there is a defect of jurisdiction; 
and their Lordship#find this defect in the present case. 


It was contended on behalf of the appellant that if an award 
relates to more than one subject-matter and only one is within 
the jurisdiction of the Ceurt, it cannot be filed in that Court; 
in fact, that it can be filed in no Court, because no one Court 
would have jurisdiction over the whole subject-matter. Their 
Lordships deem it unnecessary to rest their judgment on any 
such general proposition. In their view there is no substantial 
question decided by the award which affects property within the 
jurisdiction of the Berar Court. No one of the three temples 
is within that jurisdiction, andvtwo of them are within the 
dominions of the Nizam and outside British India. A large 
part of the award relates to family questions and money pay- 
ments to be made by membtrs of the family; and all the 
members of the family are within the Nizam’s dominions. It 
was urged that two of the villages which form the principal 
endowments of the temples are situated in Berar. But their 
Lordships cannot find that there was any dispute coneerning the 
_ownership or management of the villages nor any denial that 
the revenues must be appropriated to the three temples. 


It can hardly be said that there was any dispute as to the 


application of the revenues, but if there were any, it was a dispute- 


as to their application after they had reached Hyderabad. 
XIIL §0 R .. 
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cvm, It is the duty of the Court in which an award has been filed, 
1923 to proceed to pronounce judgment according to the award, and 
— upon that a decree is to follow. Their Lordships cannot see that 


AAA any decree could be framed upon this award which would affect 

v. any person or property within the jurisdiction. The result is 

Kisan- that on this ground the appeal succeeds, and the judgment of 

CHANDRA. the Court of the Judicial Commissioner must be reversed, and 

Lord the suit must be dismissed; but inasmuch as this point was 

Phillimore. neyer properly insisted upon in the Courts below, or, indeed, 

in the appellant’s printed case here, their Lordships. are of 

opinion that there should be no costs either of this appeal or 

in the Courts below, and they will humbly advise His Majesty 
accordingly. 


Hy. S. L. Polak.—Solicitor for the appellant. 
E. Dalgado.—Solicitor for the respondents. 





pice DURGA DEVI AND ANOTITER (Defendants) 
1924 versus 
Feb., 26. SHAMBHU NATH anp ornens (Plaintiffs).* 
Lor Saaw, Hindu Larwu—Custom—Adoption among Kashmiri Brahmins—Adop- 
Lorn tion of a grown up boy whose upnayafa ceremony has been 
Petrou performed—Whether valid. 
BLANES- Kashmiri Brahmins settled in Amritsar are governed not by 
BURGH, the Mitakshara in matters of adaption but by special customs; 
sas a and by custom adoption of a boy aged 16-17 years whose 
Lorn upnayana had been already performed was valid. 
SALVESEN. Evidence that the disputed adoption had been recognized 


as valid by the members of the brotherhood and friends of 
the family for over 16 years, and that the adopted boy had 
performed the funeral obsequies of his adoptive father, and had 
incurred expense in celebrating the marriage of his sister by 
adoption, was relevant and important to prove the validity of 
adoption. 


Maharaj Narain v. Banoji, þ1907] P. R., 147, referred to. 
‘APPEAL from a decree of the Chief Court of the Punjab. 


- L. De’Gruyther, K. C. and J. M. Parikh, for the appellants. 
Sir G. Lowndes, K. C. and E. B. Raikes, for the respond- 
ents. 


The following judgment was delivered by” 
Sir John 


Edge. * Sır Jonn Epcrt.—This isan appeal by Musammat Durga 
"Devi and her minor son Kali Sahai, two of the defendants to the 


* P, C. A. No. 12 of 1923. 
' y% 
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suit, from a decree, dated the roih March, 1916, of the Chief 
Court of the Punjab, which reversed a decree, dated the 31st 
July, 1914, of the District Judge of Amritsar, which had dis- 
missed the suit. The respondents are Shambhu Nath, who is 
the plaintiff in the suit, and-Arjan Singh and Nathu Mal, who 
are two of the def endants to the suit and have taken no part 
in this appeal or in the litigation. 


The pedigree of the family to which Shambhu Nath belong- 
' ed is as follows :— 


_* DEVI DAS =. 


Kashmiri Brahmin 





| 
Hari : re eRe ee 
TI | l 
Two sons. Shambhu Nath, Amar Nath = Indrani, 
third son, alleged adopted son. | Died July, 1913. 
to have been Died in the 
adopted by Ram lifetime of 
Chand after the Ram Chand, 
death of Amar sonless. 
Nath, Plaintiff, s 
respondem. 


| 
Durga Devi == Manohar Nath 
a defendant; 
e Appellant. 


Kali Sahai, 
a minor, a defendant, 
appellant.. 


The suit was brought in the Court of the District Judge of 
Amritsar on the 21st October, 1913, for a decree for the pos- 
session of two houses, a well, a kothri and a shop in Amritsar, 
of which the plaintiff alleged that he, as the adopted son of Ram 
Chand, was the owner. His case is that he was adopted by 
Pandit Ram Chand in September, 1896, who was the owner of 
ihe property in question, and died on the 13th July, 1897. The 
case of the defendants Durga Devi and Kali Sahai, her minor 
son, is that plaintiff was not adopted by Ram Chand and that 
the suit is barred by the law of limitation. The other two 
defendants, who Ifave no title if the plaintiff is the adopted son 
of Ram Chand and is not debarred fom maintaining the suit 
by the law of limitation, did not defend the suit and were,.by 


an amendment of the decree of the Chief Court, made not- 


‘liable for costs. - 
-f ' 
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It will be convenient to consider whether Shambhu Nath was 
validly adopted by Ram Chand before considering whether 
Shambhu Nath’s suit is barred by the law of limitation. 


Shambhu Nath was the third son of Hari Ram, a brother 
of Ram Chand. They belonged to a family of Brahmins which 
came from Kashmir and settled in Amritsar in the Punjab, and 
section 5 of Act IV of 1872, the Punjab Laws Act, 1872, as 
amended, applied to that family of Kashmiri Brahmins. By 
that section it is, so far as is material to this suit and appeal, 
enacted as follows :— 

“g, In questions regarding succession, . . . adoption,. . a 
or any religious usage, . . . the rule of decision shall be— 

(a) any custom applicable to the parties concerned, which 
is not contrary to justice, equity or good conscience, and has 
not been by this or any other enactment altered or abolished, 
and has not been declared to be void by any competcnt autho- 
rity; 

(b) the Muhammadan law, in cases where the parties are 
Muhammadans, and the Hindu law, in cases where the parties 
are Hindus, except in so far as such law has been altered or 
abolished by legislative enactment, or is opposed to the pro- 
visions of this Act, or has been modified by such custom as 
is above referred to.” 


The adoption alleged in this suit to have been made ,was an 
adoption applicable by custom to the family of Kashmiri Brah- 
mins to which Ram Chand and Shambhu Rath belonged, and 
had not been altered or abolished or declared to be void. 


At the date of the @lleged adoption Shambhu Nath was 
17 years old and he had been invested with the sacred thread, 
that is the ceremony of Upanayna had already been performed 
upon him. There was no evidence as to what school of Hindu 
law Kashmiri Brahmins living in Kashmir are subject to, and it 
has not been suggested that this family of Kashmiri Brahmins 
was living in the Punjab subject to any school of Hindu law 
peculiar to Kashmir. They were, however, Brahmins by caste, 
and consequently were Hindus of a twice born class. 


In considering whether a family custom as to adoption was 
proved in this suit, itis advisable to bear in mind what Lorp 
BUCKMASTER said in delivering the judgment of the Board in 
Abdul Hussein Khan v. Bibi Sona Dero, 45 L.A., at page 14, 
as to the proof of family customs in India. After pointing out 
that it is incumbent upon a plaintiff to allege and prove the 
custom upon which he relies, Lorp BUCKMASTER said :— 

“Their Lordships have carefully considered the difficulty 

of applying all the strict rules that govern the establishment 

- of custom in this country to circumstances which find no 
analogy here, Custom binding inheritance in a particular family 
has long been recognized in India heer Soovendranai Roy v. 
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Heeramonee Burmoneah (1868), 12 Moo, I. A., 91), although 
such a custom is unknown to the law of this country, and is 
foreign to its spirit, Customs affecting descent in certain areas 
or customs affecting rights of inhabitants of a particular 
district are perhaps the nearest analogies in this country. But 
in England, if a custom were alleged as applicable to a parti- 
cular district, and the evidence tendered in its support proved 
that the rights claimed had been enjoyed by people outside 
the district, the custom would fail. This principle, however, 
it seems to their Lordships, ought not to be applied in con- 
sidering such a custom as the one claimed here, since, if the 
custom were in fact well established in one particular family, 
whether it were enjoyed or not by another family, would not 
affect the question, since the custom might be independent in 
each case, and the evidence would not establish that the custom 
failed by reason of the inability to define the exact limits 
within which it was to be found when once it was established 
that, within certain and definite limits, it undoubtedly existed.” 
There are concurrent findings of the trial Judge and the 
Chief Court that Shambhu Nath was in fact adopted by Ram 
Chand, and there was evidence upon which those Courts could 
so find, and those findings as to the factum of the adoption 
must be accepted as conclusive. Each Court also found that 
the adoption was valid, but apparently for different reasons. 
The trial Judge apparently relicd for his finding that the adop- 
tion was valid, not upon the evidence as to custoin, but upon 
a judgment of tb? Bombay High Court in Lakshmappa v, 
Ramava and others, 12 Bombay High Court Report, 364, to 
which this family of Kashmiri Brahmins were not parties. He 
also referred to Trevelyay’s Hindu Family Law, edition of 
1908, page 148. He did not, however, express any opinion that 
on the evidence before him in this suit the adoption was invalid. 
He, however, dismissed the suit on the ground set up by 
Musammat Durga Devi and her son in their written statement 
that the suit was barred by the law of limitation. He dismissed 
the suit Without costs. From that decree Shambhu Nath and 
Musammat Durga Devi and her son appealed. ‘The Chief Court 
found on the evidence that by the custom of this family the 
adoption was valid, and that the suit was not barred by limita- 
tion,’and decreed the suit withecosts. The Chief Court dismissed 
the appeal of Musammat Durga Devi and her son with costs. 


Shambhu Nath, the plaintiff, did not in his plaint state in 
what particular form he had been adopted by Ram Chand, but 
he alleged in his plaint that he was the adopted son of Ram 
Chand, and that Ram Chand, son of Pandit Devi Das, by caste 
a Kashmiri Pandit, resident of Amritsdr, had been the owner 
of thie property, specified in his plaint, in respect of which he, 
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Shambhu Nath, claimed a decree for possesion. As Shambhu . 


Nath had been adopted in September, 1896, openly and in the 
. ' 


CIVIL, 
- 1924 


398 PRIVY couNci, [at J. R 
presence of many members of the brotherhood, the form of his 


adoption must have been perfectly well known in the family 
and by Musammat Durga Devi. In the written statement which 


pane Devi “she filed in the suit on behalf of herself and her son, she 


SHAMBHU 
-Narta 


l Í Sir John 
Edge. 


confined herself so far as the question of Shambhu Nath’s 
adoption was concerned, to a simple denial that Shambhu Nath 
was the adopted son of Ram Chand. On those pleadings Sham- 
bhu Nath was, in order to succeed in his suit, bound to prove 
that he had been validly adopted. 


On behalf of Shambhu Nath several witnesses were called, 
most of whom were members of the Biradri, and all of whom, 
so far as appears, were persons òf respectibility. Some of them 
who were members of the Biradri lived in Amritsar, others 
lived in Lahore. Ram Chand was a Guru, that is a religious 
teacher and spiritual guide amongst these Kashmiri Brahmins 
of Amritsar, and was obviously much respected, and he must 
have known what were the essentials to a valid adoption in the 
family to which he belonged. As has already been mentioned 
Shambhu Nath was 17 years old when the adoption took place, 
and he had been then already invested with the sacred thread; 
those are facts which must have been known by the members of 
the Biradri and by other friends of the family who attended the 
adoption, several of whom gave evidence in support of his case, 


It is not suggested that any one who gttended the adoption 


‘had questioned in any way the right to validly adopt in this 


family a boy or young man who had previously been invested 
with the sacred thread» Not one question was put in cross- 
examination of any witness for the plaintiff to suggest that 
Shambhu Nath could not have been validly adopted because he 
had been previouly invested with the sacred thread, and the cross. 
examination of the plaintiff’s witnesses was directed to make out 
a case that the adoption was invalid by reason of Shambhu 
Nath having been 17 years old when the adoption took place. 
There was abundant evidence that there was no limit of age 
for a valid adoption in .this family, and the contention that 
there was a limit of age within which a valid adoption could 
be made iù this family was subsequently abandoned. After the 
plaintiff’s evidence had been closed, some witnesses were called 
on behalf of Mussammat Durga Devi and her son, who, if their 
evidence was believed, proved that a boy of 17 years of age 
could not be adopted. 

One of the witnesses for the defendants appellants was 
Kishori Lal, a Kashmjri Pandit of Delhi. ° He stated that “a 
boy who has gone through his janaoo ceremonies ( ceremonies 
of investiture with the sacred thread ) can never be adopted, ” 


- and “we follow “Mitakshara.” It may be mentioned with 


regard to his evidence that the Chick Court of the Punjab had 
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held in Maharaj Narain v. Banoji, Vol. 42, Punjab Record for CIVIL 
* 1907, p: 147, that Kashmiri Brahmins of the Delhi District were 1924 
proved to be governed in matters of adoption by custom and — 
not by the principles of the Mitakshara form of Hindu Law.  *Duzca Davi 


v. 

‘Another witness for the defendants appellants was Mohan SHAMBHU 
Lal, a Kashmiri Brahmin of Lahore. He stated that “a boy , Nata. 
who has gone through the janaoo ceremony cannot be adopted,” Sir John 
and “ we follow Dharam Shastar in matter of janaoo and adop- Edge. 
tion”; he further stated “according to Hindu Law janaoo ` 
ceremonies cannot be peformed after the age of 11 or 12 years. 
I do not know whether there is any age restriction as regards 
adoption. I have not read the Hindu Law. ” It is not necessary 
for their Lordships to consider what is the law of the Mitak- 
shara or of the Dharma-Sutras, as the question on which this 
suit depended is one as toa custom of adoption in this family 
of Kashmiri Brahmins. ‘The plaintiff was not entitled to call 
rebutting evidence on the: question of adoption as his case as 
to the alleged adoption had been closed. 


After a careful consideration of the evidence their Lordships 
have come to the conclusion that Shambhu Nath was validly 
` adopted by Ram Chand. His adoption was recognised as valid 
by Biradri and by the friends of the family, and so far as 
appears its validity was not questioned by any one from 1896 
until the present dispute arose -in 1913. When Ram Chand 
died, his brother Hari Nath and two elder sons of Hari Nath ` 
were living, but it was Shambhu Nath who performed the 
funeral obsequies of Ram Chand and of Ram Chand’s widow, 
and on Ram Chand’s death Shambhu Nath succeeded him as the 
“Guru. It was Shambhu Nath who gave Musammat Durga | 
Devi away in marriage, and it was Shambhu Nath who paid the 
not inconsiderable expenses of the marriage. ` 


‘The contention of the appellants that this suit is barred by 
the law of limitation on the ground that Musammat Umraoti, 
the widow’of Ram Chand, and Musammat Indrani, and after 
her Mussammat Durga Devi held adverse possession of the 
property in suit for more than 12 years was, in the circums- 
tances of the case, in their Lordships opinion, an impudent and 
unfounded contention of the appellants. The family house at 
Amritsar was naturally the proper place in which Umraoti, 
Indrani and Durga Devi until her marriage should live. Shambhu 
Nath permitted them as female members of the family to live 
in that house. He had obtained employment at Lahore in 
the service of the railway company. ‘The rents of the property 
at Amritsar were trifling and he allowed Umraoti, Indrani and 
Durga Devi to enjoy these rents for their maintenance as female , 
members of his family. There was no 12 years’ adverse 
possession of any of the property in suit, 
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Their Lordships will humbly advise His Majesty that this 


appeal should be dismissed with costs. 


Appeal dismissed. 
Downer & Johnson.—Solicitors for the appellants. 
Ranken, Ford & Chester—Solicitors for the respondents. 
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MIRZA MOHAMMAD JAN AnD anotHer (Defendants) 


Versus 


- SHAIKH FAZAL UDDIN (Plaintiff).* 


Contract of pre-empiton—IVhen enforcible against representatives 


of parties—No time for performance spectfied—Effect of—Law 
of limitation—-lVhat it insists on—Transfer amounting to sale— 
When contract not enforcible against transferee. 


In a suit for partition of a house the plaintiff and B entered 
into a compromise which secured a right of pre-emption to 
one party in the event of a sale by the other of his share in 
the house. A decree was passed in terms of the compromise. 
B died and her heir sold her share to the defendant, On a 
suit for pre-emptidn the vendee contended that the contract 
was purely personal and further that beige unlimited in point 
of time was vague and not binding upon the heirs and 
representatives of the parties thereto. Held by Linpsay, J. 
(SuLaiman, J. dissenting) that the contract was enforcible 
against purchasers with notices Basdeo Rai v. Jhagru Rai, 
ante p. 26s, followed, Balli Singh v, Raghubar Singh, 21 A. 
L. J. R, 413 and Gopi Ram v. Jeot Ram, 21 A. L. J. R., 430, 
dissented from. 

Held (by Sutamman, J.) that where a contract does not specify 
any period of time within which it has to remain in force, it-is 
too vague, indefinite and uncertain to be capable of being 
enforced except as against the actual parties to the contract 
in their life-time. 


First APPEAL from an order of Basu Trox Nara, 


Judge of Small Causes Court ofeAllahabad. 


Lindsay, Je 


Zamirul Haq, for the appellants. 

Kailas Nath Katju, for the respondent. 

The following judgments were delivered :— 

Linpsay, J.—The points which arise for decision in this 


appeal have practically been setiled by my judgment in F. A, 
F. O. No. 108 of 1923 decided on 28th of January, 1924. (!) 


* F A. F, O. No. 13: of 1923. 
(1) Since reported Basdeo Rai v. Jhagru Raj ante p. 265, 
i ' t 
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The facts with hich We are concerned here are briefly as 
follows :— 


There was litigation in the year 1915 between Shaikh Fazal, 
Uddin, the plaintiff in the present case, and two defendants, 
Nawab- Ali and Musammat Bilatiri Bibi, who were husband and 
wife, e 


It appears that Fazal Uddin is the son of Nawab Ali's 
sister. 


It further appears that Nawab Ali’s daughter i is married 
to Shaikh Fazal Uddin. 


The dispute in the “court of the Munsif was with regard 
to a family house and the suit terminated in a compromise by 
which a half share of this house was awarded to the plain- 
tiff and the remaining half share to the defendants. It 
was agreed under the terms of the compromise that if either 
party wanted to transfer his share in the property, an offer was 
to be made to the other party in the first instance in order that 
he might secure the share by, right of pre-emption. A decree 
was passed in terms of this compromise. ‘The present suit was 
brought by Fazal Uddin in order to enforce the contract of 
pre-emption which arose out of this compromise and decree. 

The first defendant in the suit was Mirza Muhammad Jan. 
This man is the brother of Musammat Bitauri Bibi now deceased. 
When she died sheleft as heirs her four daughters and this 
brother Mohammad Jan who got a one-third share of her pro- 
perty. 


It appears that on the 11th July, 1921 Mohammad Jan trans- l 


ferred his one-third share of his interest in this house to the 
second defendant Fazal Husain by a deed which purports to be 
a deed of gift. This man Fazal Husain is the daughter’s son 
of Musammat Bilauri Bibi. 


. It -was the case for the plaintiff that the document, although 
drawn i in the form of a document of gift, was in facta deed of 
sale, and it has been found by the courts below that the transac- 
tion was a sale and not a gift. There can be no doubt that 
on the evidence afforded by. the document itself this is a 
correct conclusion. 


Fazal Uddin, therefore, claimed to pre-empt this transfer 
on the basis of the contract for pre-emption which had been 
entered into at the time of the compromise and decree above 
referred to. 


The suit was resisted on various grounds. The first court 
dismissed the suit but the lower appellate court has reversed 
the decree-of the court of first instance and remanded the case 
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It is contended here in the first ground of appeal that the 
lower appellate court has put a wrong construction on the deed 
of transfer in this case. That question is really not open. The 
finding is a finding of fact and as has already been said, the 
transaction was clearly a transaction of sale and not of gift. 


The second ground taken is that the contract for pre-emption 
was bad inasmuch asit could not for all time to come bind the 
representatives of the covenantor. 


I have dealt with a similar question in the case above 
mentioned which has only been recently decided and I have 
held and still hold that a contract for pre-emption can be 
enforced against the representatives of the parties to the con- 
tract. The previous case arose out of a contract embodied in a 
wajib-ul-are which was drawn up at the time of settlement. 
This contract was described as being a binding contract for the 
period of the settlement. 


In the present case, however, it is pointed out that there is 
no limit of time and it has, therefore, been sought to be argued 
that because no time was limited for the performance of the 
contract entered into under this compromise and decree, the 
contract is unenforceable. 


In the judgment in the earlier case I expressed the opinion 
that a contract for pre-emption is enforceable between the 
representatives to the parties if the partigs have died before 
performance. I further held that having regard to the pro- 
visions of section 40 of the Transfer of Property Act a contract 

-for pre-emption is enfdrceable against a person who has taken 
the property affected by the contract with notice of the contract 
or who has taken that property gratuitously. 


It has, however, been argued in the present case that the 
contract with which we are here concerned differs from the 
contract in the earlier case just mentioned by reason of the 
fact that here no time for performance has been limited whereas 
in the earlier case the contract was expressly declared to be 
binding only for the period of the settlement, that is to say,a 
period of about thirty years. 


The argument is that because no time is limited for the 
performance of this contract of pre-emption, the contract is not 
enforceable because it is uncertain. Iam unable to accept 
‘this argument. ‘The only section of the Contract ‘Act which 
deals with agreements which are void for uncertainty is section 
29 which lays down that agreements, the meaning of which is 
not certain or capable ef being made certain, are void. 


. There can be no question whatever as to any ambiguity or 
uncertainty about fhe meaning of the contract with which we 
are dealing in this case. There is absolutely no uncertainty 
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as to the meaning and therefore section 29 cannot be appealed 
to for the purpose of arguing that the contract is entirely void. 
Further I am of opinion that no contract is void merely because 
no time for performance is specified. There are inany kinds 
of contracts in which no time for performance is fixed and with 
respect to whichno argument could possibly be entertained 
that they are void. Take, for example, the case of a promis- 
sory note by which the executant undertakes to pay money 
on demand. Here no time is fixed for performance and yet 
it has never to my knowledge been argued that a contract of 
this kind is void because of uncertainty. Or take again the 
class of contracts referred to in chapter 3 of the Indian Con- 
tract Act, namely, contingent contracts. Section 31 defines a 
contingent contract as being a contract to do or not to do some- 
thing if some event collateral to such contract does or does not 
happen. Section 32 declares that contracts to do or not to do 
anything if an uncertain event happens cannot be enforced by 
law unless and until that event has happened. In a contract of 
this latter description it is clear that no time for performance 
can possibly be fixed and yet such a contract is recognized as 
being a perfectly good contract under the law. 


It is true that the law of limitation may intervene and 
declare that, for example in the case of a contract under a 
promissory note to pay on demand, the“contract must be enforc- 
ed within a partictfar time but the fact that the law of limita- 
tion insists upon a suit for performance being brought within 
a specified time. cannot mean that the contract is void. On the 
contrary the validity of the contract is cleafly recognized and 
all that is insisted upon is that performance of it must be sought 
within the time limited. by the law. 


I donot see how itis possible to argue thal any contract 
unlimited in point of time is a void contract. This question 
was raised in a well known English case which has been cited 
before us and which was cited before us at the hearing of the 
earlier case, namely, London and South Western Railway Com- 
pany v. Gomm (1). The learned Judge who presided over the 
court of first instance in that case pointed out that a covenant 
to pay £1000 when demande with interest meanwhile, if not 
barred bythe statute of limitation, might be enforced by an 
action of covenant at any.time, Similarly -in the court of 
appeal it was. pointed out by. JusseL,.M. R. that.-the. contract 
with which the, court was there concerned. . was .a- contract 
unlimited in point of time. The learned Judge -observed- at 
page 580 of the report as follows :— Pasay l 

“Now that is unlimited in point .gf time, and it'does not 
appear to me to be possible to insert a limit of time, because 
(1), 20 Ch, Piv. 562. 


CIVIL 
1924 


MIRZA 
MOHAMMAD 
JaN 


v. 
SHAIKH 
FAZAL 
UppIN. 


Lindsay, J. 


MIRZA 
-MOHAMMAD 
Jan 

v. 
SHAIKH 
Fazar, 
Uboin. 


Lindsay, J. 


404 IICIE COURT [A L J.R. 


to put in the words (within a reasonable time) or any other 
words limiting the time, would be exactly contrary to the 
intention of the parties. It is not only unlimited in point of 

. time but it is obviously intended so to be. The Railway 
Company do not want the land now and they do not know 
that they ever will want it, but their bargain is that whenever 
it may be required for the works of the company, the owners 
or owner for the time being of the land are or is to convey 
to the company, ‘The very essence of the contract is that it 
shall be indefinite in point of time.” 

There: is no suggestion in these remarks that a contract 
can in any way be deemed to be void because it is indefinite 
in point of time and it was not because of any uncertainty in 
the contract that performance of it was refused by the court. 
The ground upon which that case was decided was that the 
contract for pre-emption gave rise to an interest in land and 
was, therefore, obnoxious to the rule against perpetuities. 


‘The obligation which arises under a contract subsists until 
the contract is performed or until non-performance of it is 
excused or justified under operation of law. 


I have already pointed out that in the case of a promise to 
pay money on demand, although the law of limitation lays down 
certain limits within which performance must be sought, the 
contract is not treated as void. I need only further refer to 
article 10 of the schedule to the Indian Limitation Act, Act 
IX of 1908, which in the case of a suit fo enforce a right of 
pre-emption, where the right is founded on law, general usage 
or special contract, lays down that the suit must be brought 
within one year from the time when the purchaser takes under 
the sale sought to be impeached, physical possession of the 
property sold or, in cases where the subject of the sale does not 
adinit of physical possession, one year from the date when the 
instrument of sale is registered. 

In my opinion, therefore, it is impossible to contend that 
a contract for pre-emption in which no time is limited for 
performance is void and unenforceable. 


I am aware that in coming to this decision 1 am dissenting 
from the view which was taken by a Bench of this Court in Balle 
Singh v. Raghubar Singh (1) dad Gopi Ram v. Jeot Ram (°). 
I must, however, assume whatever responsibility attaches to the 
course I am taking. It seems to ine that if I were to follow 
the principles laid down in the rulings referred to, I should 
have to hold that every contract for payment of money on 
demand or every contingent contract was voil ab initio. 


_ The only point which remains for consideration in this case 
is.this: I have alrgady mentioned that in the earlier case to 


(1) [1923] 21 A. L. J. Ra, 413. 
(2) ~ [1923] 27 A. L. f; Ro 430. 
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which I was a party I held that a contract for pre-emption was 
enforceable against a transferee with notice or a gratuitous 
transferee. 


In the case before us no plea of notice was taken and indeed 
no plea of notice could have been properly taken by the second 
defendant Fazal Husain who put forward the case that the 
transfer to him was a gratuitous transfer, namely, a transfer 
by way of gift. It has, however, been held by the courts below 
and the finding is accepted, that the transfer was a transfer for 
consideration and amounted to a sale. In my opinion the 
contract cannot be enforced against the second defendant Fazal 
Husain unless he is shown to be affected with notice of it. This 
is a question which has not been gone into and I think, therefore, 
that in dismissing this appeal it ought to be laid down for the 
guidance of the first court that the contract should not be 
enforced against the second defendant unless it is shown to the 
satisfaction of the court that he had notice of it. 


It is the fact as has been pointed out that the second defend- 
ant is the daughter’s son of one of the parties to the contract. 
It would not, however, be proper to infer from this circumstance 
alone that he was affected with knowledge of the contract. I 
think the court of first instance to which the suit has been 
referred for disposal ought to raise an issue regarding this ques- 
tion of notice and the parties ought*to be allowed to call 
evidence. If the c@urt of first instance finds that the second 
defendant had notice of the contract, the contract should be 
enforced against him. If it finds that he had not such notice, 
the suit should be dismissed, . 


SULAIMAN, J.—This is a defendants’ appeal arising out 
of a suit for pre-emption on the basis of an alleged contract. 
The plaintiff alleged that under a compromise decree passed in 
suit No. 551 of 1915 between himself and Nawab Ali and Mst. 
Bilauri a covenant for pre-emption was specifically entered 
into so as to bind the parties and their tepresentatives in regard 
to transfer of the house in question, that Muhammad Jan 
defendant No. x as heir of Mst. Bilauri Bibi since deceased, 
in breach of the said contract, sold the property to defendant 
No. 2 for Rs. 50 under a @eed dated the 11th of July, 1921 
which was wrongly described as a deed of gift; hence the suit 
for pre-emption. i 7 

Both the defendants contested the claim. The main defence 
was that the deed in question was not a deed of sale but a deed 
of gift without consideration and that the alleged contract of 
pre-emption was invalid and could not “be enforced as against 
the defendants. It is also to be noted that after the suit had 
been filed, the defendant No. 2 executed a deed of relinquishment 
in favour of defendant No: t andon the strength of it a plea 

‘ ' 
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was raised that the status quo ante was restored and the plaintiff 


was not entitled to a decree. 


The court of first instance found that the deed in question 
Was not a sale-deed; that the status quo ante was restored by 


‘the deed of relinquishment and so the plaintiff could not 


pre-empt the property; and it also found that the ‘contract 
embodied in the compromise decree had not the effect of bind- 
ing for all time to come the representatives of. the parties to 
that decree. It did not determine the remaining issues, but 
dismissed the suit. 


On appeal the lower appellate court has decreed the claim 
and remanded the case for the remaining issues to be determined. 
The lower appellate court found that the transaction in question 
was a sale transaction ‘for consideration, that the deed of 
relinquishment pendente lite did not affect the plaintiff’s right 
of pre-emption and that on the authority of the case of Bimal 
Jan v. Biranga Kuar (1) the contract embodied in the decree 
was enforceable. 


The defendants have come up in appeal and challenge all the 
three findings. 


The finding that the transaction in question was a sale tran- 
saction and not a gift cannot now be seriously disputed.” The 
lower appellate court has found that the transaction was really 
for consideration. It appears that there was a decree against 
Mst. Bilauri and the defendant No. 2 Fazal Husain for about 
Rs. 150. Fazal Husain, however, had been impleaded merely as 
a surety. Musammat Bilauri was, therefore, the principal 
debtor. On Musammat Bilauri’s death one-third share in her 
estate was inherited by Muhammad Jan defendant No. 1. 
Muhammad Jan, therefore, was liable to pay at least one-third 
of the decretal amount to the extent of the assets in his hands. 
It was Fazal Husain who paid off the decree and in lieu of a 
1/3rd share in the decretal amount so paid off, Muhammad Jan 
executed this deed of ‘transfer in favour of Fazal Husain. 
Although, therefore, the deed was styled ostensibly as a deed of 
gift, there can, on the facts found, be no doubt that it was a 
sale transaction. It is noteworthy that the value of the property 
described in the deed of transfer {s also stated to be Rs.50. 


The other finding of the lower appellate court also cannot 
be seriously challenged. A deed of relinquishment by’ itself 
did not amount to a reconveyance. A mere disclaimer cannot 
be deemed to be a transfer. Furthermore, it is manifest that 
a transfer of the property in dispute after “the suit had been 
brought was subject to the doctrine of lis pendens. The defendant 
could not by transferring the property, sought to be pre-empted, 
in any. way affect thé right of the plaintiff pre-emptor. 

: (i) LL Ra a2°All., g38. 
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I am, however, unable to agree with the view expressed by 
the lower appellate court on the third point. In fact the learned 
Judge of the court below did not quite appreciate what the court 
of first instance had held.‘ That court had not said that thé 
transaction was altogether void. What it had held was that it 
could not be enforced against the personal representatives of the 
original parties. This point isnot at all.considered by the lower 
appellate court and the case of Bimal Jan v. Biranga Kuar (*) 
relied on by it, so faras far as appears from the judgment, was 
one against the original parties to the contract and their own 
vendees. 


I may here correct one mistake in the judgment of the first 
court. The plaintiff does not claim to pre-empt the sale asa 
representative of the plaintiff in the former suit, but as one who 
himself was a party to that suit. He, however, claims against 
the heir of Musammat Bilauri, (who has died since) and his 
transferee. 


This last question raises a point which is somewhat similar 
to the one raised in F. A. F. O. No. 108 of 1923 decided by us 
on the 28th of January, 1924. In the course of my judgment 
in that case I tried to review all the leading cases on the ques- 
tion how far a covenant of pre-eniption was enforcible against 
the representative of the original parties. In view of the pro- 
vision contained in section 54 of the Transfer of Property Act 
that a contract of s&le creates no interest in land and in view of 
the provisions of section 40 of the Transfer of Property Act 
laying down how the benefit of an obligation, arising out of a 
contract annexed to the ownership of property but not amount- 
ing to an interest therein or easement thereon, could be enforced 
against gratuitous transferees or transferees with notice, I there 
expressed the view that it was impossible to hold that a contract 
of pre-emption or one for reconveyance came under the rule 
against perpetuities. I pointed out that the English cases were 
distinguisltable inasmuch as in England such covenants created 
an equitable interest in land. When under the Indian Law no 
interest in land was created by a mere contract, it was 
impossible to bring in the rule against perpetuities. I still 
adhere to the same view. I did, however, also indicate in my 
judgment in that case that 
“if the contract had been for an unlimited period of time, it 
might well have been contended that it was unenforceable 
against the heirs and the representatives as being too vague and 
uncertain.” 
_ I took pains to distinguish most of the cases referred to by 
me on the ground amongst others that there the contract was 
unlimited in point of time. The present case, however, canriot 
(1) LL. Ro a2 All, 238, 
é a . 
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be distinguished on this latter ground as the contract for pre- 
emption here happens to be for an unspecified and indefinite 
time. 


The question then is whether such a contract can be enforced 
after the death of one of the parties and will remain in force 
for all time to come generation after generation. As no period 
at all is fixed for the performance of the contract, it cannot be 
quite clear for how. long the parties intended that it should 
remain operative. The words ‘in perpetuity’ are not to be 
found in the clause in question and in case of such a trivial 
property I am not convinced that the intention must necessarily 
have been to keep such a covenant alive for all time to come and 
against all the successive heirs and representatives. For aught 
one knows, the contract might have been intended to remain in 
force for a period shorter than the onc that has already expired. 


-Under circumstances of such vagueness and uncertainty, I am 


unable to hold that it is still enforceable against the heir of the 
deceased party and his transferee. 


. I understand it to be of the essence of a contract that the 
liabilities which it imposes must be imposed on definite persons, 
within a definite time, and thé rights created by it must of 
themselves be definite. By a definite time I do not meana 
period which is to expire on a fixed date but merely a period 
not unlimited in its duration. If a contract is supposed to bind 
an indefinite class of persons, generation after generation and 
to bind them for an indefinite length of time, it completely 
looses its character of an,obligation # personam. If no period 
of time is fixed by the parties “themsely es, the court would not 
be justified in filling up the gap <¢ and fixing a time which it con- 
siders reasonable, F rom the very nature of the contract it is 
apparent that no action fof a performance could arise unless 
there was an intention to sell the property. 


In such a case the court cannot under section 46 of the Con- 
tract Act fix any time as being a reasonable one. Even if the 
contract were to be treated as a contingent contract within the 
meaning of section 31 of the Act, it cannot, in my opinion, 
remain in force for an indefinite length of time. I am, there- 
fore, of opinion that the contract®*in question according to the 
terms in which it is worded is too vague, indefinite and uncer- 
tain to be now enforced against the heir of the deceased party. 


I should like to point out the distinction between the case 
of a personal representative of the original party to the con- 
tract, who is made liable under section 37 ef Indian Contract 
Act, and the case of a transferee against whom the contract 
may be enforced under section 40 of the Transfer of Property 
Act. In the case df transferees it is apparent that for all 
practical purposes a limit of time is indirectly imposed by the 

‘ t . 
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condition that he must have notice. After each succession the 
possibility of proving actual notice continually diminishes and 
transferees ata distant date may well be safe, whereas in 


the case of personal representatives no question of any consi- 


deration or notice arises. If, therefore, a contract for an 
indefinite time is to be enforced against them, it must always 
remain in force in perpetuity untill it is either performed when 
the occasion arises or has been rescinded by consent of the 
representatives of the other parties thereto. 


Although, therefore, I am of opinion that under the pro- 
visions. of section 37 of the Indian Contract Act a contract of 
pre-emption can be enforced against the personal representatives 
of the promissor in case of his death before performance, unless 
a contrary intention appears from the contract, nevertheless I 
hold that where a contract does not specify any period of time 
within which it has to remain in force, against the actual 
parties it is too vague, indefinite and uncertain to be capable of 
being enforced except as to the contract in their life-time. I 
may here note that the, two recent cases of this Court, Balli 
Singh v. Raghubar Singh O) and Gopi Ram v. Jeot Ram(?), are 
cases which Iam unable to distinguish from the facts of the 
present case, as in both of these the time for performance was 
unlimited. Even if I had entertained a different opinion on 
the enforcibility of the contract in this *case, I would not have 
merely dissented ffom the previous decisions but would have 
suggested a reference to a higher Bench. 


There is another point which requires mention. In the 
plaint there was no suggestion that the transferee (defendant 
No. 2) had any notice of this contract, nor was there apparent- 
ly any evidence led on the point. The defendant too did not 
specifically set up want of notice as he claimed to be a donee. 

e claim cannot be enforced against the transferee if he had 
had no notice of the contract. As against defendant No. T 
there is no’claim for any damages. 


I would, therefore, allow this appeal, set aside the order of 
the court below and restore the decree of the court of first 


instance with costs. 
By tig Court.—The appeal is dismissed with costs. 
Appeal dismissed, 
(1) [1923] 21 A. L. J. Ra 413. 
(2) [1923] 21 A. L. J. R., 430. 
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CHIRAUNJI-LAL (Decree-Holder) 
VEYSUS 
GANGA SAHAI ann orueErs (Judgment-Debiors).* 
Limitation Act, Article 182 (5)—Slep-in-aid of execulion—Filing of 
afidavit by decree-holder stating the absence of any encumberance 
on atlached property—IVhether amounts lo. 

Where an affidavit filed by a decree-holder did nothing more 
than state that there was no incumbrance on the property and 
it (affidavit) was in answer to the usual direction of the court 
before the final sale of the property whether it was possible to 
dispose of it otherwise, and where there was no entry in the 
order-sheet showing that the decree-holder requested that the 
sale might proceed, eld, that there was no evidence of an oral - 
application for taking any step-in-aid of execution. Gulsari 
Lal v. Ram Bhajan, 22 O. C., 76, referred to. 

EXECUTION SECOND APPEAL from a decree of E. R. Nave 
Eso., District Judge of Meerut, confirming a decree of P. K. 
Ray Eso., Subordinate Judge. 

Uma Shankar Bajpat, for the appellant. 

Surendro Nath Gupta, for the respondents. 

The judgment of the Court was delivered by 


Ryves, J.—This is a second appeal in an execution case. 
The appellant is the decree-holder. A petition to execute the 
decree was filed by him en the 1st of June, 1918. That was an 
application asking the court to transfer the decree to the Col- 
lector as the property was ancestral property. The last appli- 
cation was filed on the 12th August, 1921 and it was objected 
to on the ground that it was on the face of it clearly barred by 
limitation. It is sought by the decree-holder to bring it within 
limitation on two grounds: (1) It is said that on the 24th 
September, 1918, the decree-holder filed an affidavit in the court 
of the Collector to the effect that there were no incumbrances 
on the property. (2) The next circumstance is that on the 13th 
November, 1918, the court, after considering the ‘Tahsildar’s 
report and perhaps the affidavit, directed that the property 
should be sold in one lot. It appears from the order-sheet of. 
the Collector’s court that on the oth August, 1918 the decree- 
holder was directed to file an affidavit to show whether there. 
were any incumbrances or not on the property and the ‘Tahsildar 
was asked to report if persons were willing to take the pro- 
perty on lease. It is afgued that on the 24th September, 1918, 
when the affidavit was filed, there must have been an applica- 
tion made by the *decree-holder to have the property sold. 
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There was no written application; that is admitted; but we 
are asked to infer that there must have been an oral application 
to this effect. We find in the order-sheet that the 24th Septem- 
. ber was the date fixed for disposing of the matter and that 
on that date it was recorded that the decree-holder was not 
present. On the back of the affidavit, however, there is an 
endorsement of the court directing that it should be filed, This 
is dated the 24th September, 1918. It, therefore, seems clear 
that after the order had been written in the order-sheet, this 
document was filed some time later on that date. It seems to 
„us impossible to hold that there must have been an oral appli- 
cation made when that affidavit was filed asking for the sale. 
The.affidavit did nothing more than state that there was no 
incumbrance on the property and it was in answer to the usual 
direction of the court before the final sale of the property 
whether it was possible to dispose of it otherwise. Stress has 
been laid on the case of. Gulzari Lal v. Ram Bhajan (1), but 
the facts there are different. In that case there was an entry 
in the order-sheet showing that the decree-holder requested that 
the sale might proceed and it was held that this was evidence 
of an oral application, In this case there is no such entry and 
we are unable to hold that any application was made on behalf 
of the decree-holder. The result is that we dismiss this appeal 

with costs. . 
. Appeal dismissed, 

(1) 220.C., 76. ; 
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Practice—, Charge without foundation—N o ground for committing 
accused for triak—When accused may be discharged. 

If a Magistrate is satisfied that the charge is without 
foundation and that there are no sufficient grounds for com- 
mitting the accused person for trial, he is entitled, and indeed 
it is his-duty, to dischd@tge him. Chiranji Lal v. Ram Lal, 
[1904] A. W. N., 5, dissented from. Fatin v. Fatlu, 1, L. R., 
26 All., 564, Shahzad v. King-Emperor, 12 A. L. J. R., 150, 
Dharam Singh v. Joti Prasad, 1. L. R, 37 All, 355 and Muham- 
nad’ Abdul Hadi v. Baldeo Sahai, 19 A. L. J. R.,831, followed. 

CRIMINAL Revgsion from an order of K. A. H. Sams ESQ., 
Sessions Judge of Ghazipur. . 

J. M. Banerji and Janaki Prasad, for the applicant. 

‘A, P. Pandey, for the opposite party. ° 


* Cr. Rev, No, 14 of 1924. 
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The following judgment was delivered by 


Dans, J.—This is an application in revision ina case 
.in which the learned Sessions Judge, acting under the provisions 
of section 437, Criminal Procedure Code, has set aside an order 
of discharge passed under section 209 and directed the com- 
mitment of the accused to the court of session. The case was 
one under section 218 of the Indian Penal Code, triable ex- 
clusively by the court of session, in which a patwari was accused 
of intentionally framing an incorrect record with a view to 
cause injury to the complainant. The Magistrate who heard 
the case came to the conclusion that on the evidence before him 
there was absolutely no material on which he could hold that 
the patwari` intentionally prepared a wrong record or that he 
did so with the intention of injuring the complainant. He was 
indeed so strongly satisfied that the prosecution was without 
foundation that he directed proceedings to be taken against the 
complainant under section 476 of the Code of Criminal Proce- 
dure. Holding this view, he discharged the accused, as he was 
bound to do, under the provisions of section 209. That section 
lays down that if the Magistrate finds that there are not suffici- 
ent grounds for committing the accused person for trial, he shall 
record his reasons and discharge him. ‘The learned Sessions 
Judge has set aside this order on the ground, to quote his own 
words, that 3 
“There have Feen several rulings to “he effect that such 
cases, if made out prima facie, should be committed to the 
sessions court and nat discharged by a Magistrate.” 


As the learned Sessions Judge dias nowhere said that the 
reasons given by the Magistrate for discharging the accused 
are insufficient, I understand his view to be that if the pro- 
secuition makes statements which, if accepted at their face value, 
might make out a case against the accused, he is bound to 
commit him to sessions even though he is satisfied that no 
grounds for so doing exist and that the charge is a baseless one. 
If this is the learned Sessions Judge’s view, it is entirely 
erroneous. It is true that there are one or two old cases e. g. 
Chiranji Lal v. Ram Lal (1) in which this proposition has been 
laid down, but it has been disSented from in a long series of 
cases of which I may instance, Fattu v. Fattu, (3) Shahzad v. 
King-Emperor, (8) Dharam Singh v. Jott Prasad (4) and 
Muhammad Abdul Hadi v. Baldeo Sahai. (5) It is now settled 

(1) [1904] A. W. N., 5. 
(2), [1904] I. L. R., 26 All, 564. 
(3) [t913] 12 A. L. J. R., 150. 
g (4) [rors] I. L. R., 37 All, 355. 
(s) [1921] 19 A. L. J. R., 831. 
' A 
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law that if a Magistrate is satisfied that the charge is without 
foundation and that there are no sufficient grounds for commit- 
ting the accused person for trial; he is entitled, and indeed it is 
his duty, to discharge him. 


‘ For the above reasons, I accept this application and set 
Side the order of the court below. 


Application accepted. 


SUPERIOR BANK LIMITED, MUZAFFARNAGAR 
(Decree-Holder) 
VerSUS ; 
BUDH SINGH AND OTHERS (Judgment-Debtors).* 

Civil Procedure Code, section 47—Sale—A pplication to sci aside— 
Order 21,rule 90—Stay order by District Judge—Condition bind- 
ing on judgment- -debtor—Not fulfilled—Execution court ordered 
postpoument of sale after it had taken place—Validity of. sale, 
question of. 


When the auction-purchaser is the decree-holder himself 
and when an application is made to have the sale set aside on 
a ground other than that covered by Order 21 rule 90 and there 
in not an application under Order 21, rule 89, then it raises a 
question within the meaning of the expression ‘‘ execution, dis- 
charge or satisfaction of a decree’’ as mentioned in section 47 
of the Code of Civil Procedure. Such a question has to be 
determined by the execution court under the powers conferred 
on it by that section. Under section 2 of the Civil Procedure 
Code all such orders are*really decrees and can be appealed 
against as such. 


An appellate court hearing an appeal from an order refusing 
to set aside a sale, on an application under Order 21, rule go, 
commits a material irregularity in the exercise of his jurisdiction 
by nof considering whether there had of had not’ been any 
substantial injury caused to the applicant. 


Gs 


Execution SECOND APPEAL from a decree of H. J. Cor- . 


LISTER Esg., Additional Judge of Meerut, reversing a decree of 
Basu Puur Cuanp Mocama, Munsif of Muzaffarnagar. 

Peary Lal Banerji, for the appellant. 

The respondents were not represented. 

‘The judgment of the Court was delivered by 

SuLAIMAN, J.—Execution Second Appeal No. 682 of 1923 
and Civil Revision No. 96 of 1923 have been connected and 
have been filed from the same order. ‘The revision has been 
filed by way of a precaution in case it be held that no second 
appeal lies. 

* Ex. S, A. No. 682 of 1923. 
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A mortgage decree was in execution and the 17th of August, 
1922 was fixed for sale of the properties mortgaged. A day 
before the sale, namely, on the 16th of August, two of the 
judgment-debtors put in an application that one of the houses 
should not be sold till the other two houses had been put up 
for sale and the decree had not been satisfied. This application 
was rejected on that very date by the execution court at Mu- 
zaffarnagar. ‘That court was subordinate to the court of the 
District Judge at Meerut. On the 17th of August, 1922, an 
appeal was preferred before the District Judge from the order 
dismissing the judgment-debtor’s application and on the same 
date an application for stay of execution was also filed. On 
that date the learned District Judge passed an order in the 
following terms: 

“I order that the south-faced compound be not sold pro- 
vided the applicants guarantee to make up the amount out 
standing to Rs. 1640 odd if the sale of the other houses does 
not fetch that amount”, 

An intimation by telegram was sent to the court at Mu- 
zaffarnagar. The telegram was received by the telegraph office 
at 1-25 p.m. and was sent to the court which is at a distance 
of only a few minutes’ walk. The sale was conducted by the 
Amin and was completed at 2 p. m. that afternoon. It is said 
by the learned Munsif# in this case that the sale had been 
finished before the Amin received the orde» postponing the sale 
and even before the learned Munsif passed such an order on 
receipt of the telegraphic communication by the appellate court. 
It is not clear, howevef, whether the court had received the 
actual intimation of this stay ordr before 2 p. m. though the 
learned District Judge is inclined to the view that the’ probabi- 
lity is that the court at Muzaffarnagar must have received 
such intimation before the sale was actually completed. On 
receipt of this intimation, the court was not preparcd to act on 
mere telegram without a certified copy of the order., It accord- 
ingly merely postponed the sale for two days. ‘The sale, as we 
have already remarked, had taken place before this last order 
was passed by the execution court. 


The appeal before the Disteict Judge was ultimately dis- 
missed on the 29th of November, 1922, and the stay order was 
automatically discharged. | 


An application under Order 21 rule 90 was, however, pre- 
sented on behalf of the judgment-debtors for setting aside the 
sale which took place after the order of the stay of execution 
had been passed by the District Judge. Thé learned Munsif 
refused to set ‘aside the sale by his order dated the 23rd ‘of 
Séptember, 1922." An appeal was preferred ‘from this order 
and the learned District Judge has allowed the appeal aid set 
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aside the sale. ‘The execution second ‘appeal ‘and the revision 
have been filed to this Court from the order of the appellate 
court dated the 26th of January, 1923. 


The first question which we have to decide is whether an appeal 
lies or whether we must consider this case on the revisional side, 


It: is to be noted that in this particular case, it was the 
decree-holder himself who had purchased the property at an 
auction-sale and it is the decree-holder alone who has come up 
to this Court. The interest of any third party like a stranger 
auction purchaser has not come in at all. Had that been the 
case, there would have been no difficulty in saying that the 
application was one falling exclusively under Order 21 rule go. 
We have had that application read to us and the substantial 
ground raised in it was that the sale itself was a nullity and 
not only that there had been an irregularity in the conduct of 
it. Itis to be noted that if the sale is to be set aside on the 
ground that it was absolutely illegal and not merely irregular, 
the case would not come within the four corners of Order 21 
rule 90 which refers to ‘material irregularity or fraud in 
publishing or conducting it. When the auction purchaser is 
the decree-holder himself and when an application is made to 
have the sale set aside on a ground other than that covered by 
Order 21 rule go and there is not an application under Order 
21 rule 89, then we are of opinion that it raises a question with- 
in the meaning of the expression “ execution, discharge or 
satisfaction of a decree” as mentioned in section 47 of the 
Code of Civil Procedure. Such a question has to be determined 
by the execution court undeg the powers conferred on it by that 
section. Then under section 2 of the Code of Civil Procedure 
all such orders are really decrees and can be appealed against 
as such. The application for setting aside the sale, although 
ostensibly one made under Order 21 rule 90, was obviously a 
composite application, and the ground on which the sale was 
sought to Be set aside, was that it was altogether null and void 
and illegal and not that it was merely irregular. We are, 
therefore, of opinion that the order -passed by the learned 
Munsif fell under section 47 of the Code of Civil Procedure. 
In that view of the matter, ttre was a first appeal before the 
District Judge and the appellant is competent to come up in 
second appeal to this Court. 

We may mention that even if we were considering this case 
on the revisional side, we would be disposed to.interfere. If 
the order passed bythe District Judge was not an order passed 
under section 47 of the Code of Civil Procedure at all but was 
an order which was passed by an appellate court hearing an 
appeal from an order refusing to set aside the sale, on an 
application under Order 21 rule go, then it is clear that the 
learned District Judge hes committed a material irregularity 
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in the exercise of his jurisdiction. If he was proceeding to 
dispose of an application made under Order 21 rule go he had 
to fix his attention not only on the material irregularity alleged 
in the application but had also to see whether that material 
irregularity had or had not resulted in any substantial injury to 
the applicants. The learned District Judge does not use the word 
‘irregularity ’ in his judgment at all but calls the sale illegal, 
and he has not gone on to consider whether there has or has not 
been any substantial injury caused. Tvenin this viewof the 
matter, therefore, the order of the District Judge cannot stand. 


Coming to the merits of the case, we are of opinion that 
the sale which took place on the 17th of August, 1922 should 
not have been set aside. In the first place, we have to consider 
the wording of the actual order for stay passed by the lower 
appellate court, which has been set forth in full in the opening 
portion of our judgment. It is clear that that order was not 
an absolute order. for stay which came into effect as soon as it 
was passed. It is clear that the order was contingent on the 
applicant guaranteeing to make up the amount outstanding to 
Rs. 1640 odd. The order was obviously addressed to the 
execution court where the guarantee had to be given. We are 
of opinion that so long as the condition required for coming 
into effect of that conditional order was not fulfilled, the order 
did not come into effect. The facts recited by us make it 
clear that on the day fixed for sale all that fhe execution court 
did wasto postpone the sale fortwo days. The judgment- 
debtors offered no guaraytee to the execution court and none 
was taken. It is clear, therefore, that there was no absolute 
stay order in force at the time when the sale actually took place 
at 2p. m. that afternoon. In this view, therefore, the sale was 
not at all illegal. 

So far as the order postponing the sale passed by the execu- 
tion court itself is concerned, it is clear that that order was 
passed after the sale had actually taken place. *The sale, 
therefore, cannot be said to be invalid in view of the order 
passed by the execution court. 


Under the circumstances it is unnecessary for us to consider 
the broader question whether a stay order passed by an appellate 
court automatically comes into effect as soon as it is passed or 
whether it does not take effect until it has been communicated 
to the execution court. 


We accordingly allow this appeal, set aside the decree of the 
lower appellate court and restore that of the court of first 
instance with costs in afl courts. 


- In view of this ogder no separate order is now necessary on 
the application for revision. 
i Appeal allowed, 


Ps 
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SANMUKH PANDE AND ANOTHER (Defendants) ° pile 


end 


versus 1924 
~ JAGARNATH PANDE (Plaintiff).* : Feb., 26, 
Hindu Law—Alienation —Saie-deed, executed by father—Sale consi- goyaimanJ. 
deration—Necessity established with respect to part of —Selting Muxeryi, J. 
aside of sale-deed—IWhen son entitled to—Payment of sum 
found to be good consideration—Condition. ' 
Where in plaintiff’s suit for setting aside a sale-deed executed 
by his father, defendant succeeded in establishing necessity 
or antecedent debt with respect to four fifth of the sale consi- 
deration, beld, the balance, which was not proved to have been 
for valid necessity or antecedent debt, was not so insignificant 
as to be ignored and the sale-deed was set aside on payment 
by plaintiff of the sum which had been found to be a good 
consideration. Gobind Singh v. Baldeo Singh, [1903] I. L. Ru 
25 All, 330, Ram Dei Kunwar v. Abu Jafar, [190s] LL. 
R., 27 All, 494, Bachchan Singh v. Kamia Prasad, [1910] I. 
L. R, 32 All., 392 and Jai Narain Pande v. Bhagwan Pande, 
[1922] 20 A. L, J. R., 621, referred to. 
SECOND APPEAL froma decree of J. ALLsor Eso., District 
Judge of Ghazipur, confirming a decree of Basu PYAR LAL 
Govit, Munsif of Muhammadabad. ° 


M. L. Agarwala, for the appellants. 
Uma Shankar Bajpai, for the respondents. 


The judgment of the Court was délivered by 


SULAIMAN, J.—Second® Appeal No. 1 of 1922 and Second Sulaiman, J. 
Appeal No. 2 of 1922 arise out of two independent suits Nos. - 

416 and 440 of 31920 respectively which were suits brought 

by Hindu sons to set aside a deed of sale, dated the 4th Septem- 

ber, 1905 and the 28th of June, 1912 in the second case. In 

these second appeals we are not now concerned with the mort- 

-gage deed of the 28th of June, 1912. 


As regards the sale-deed both the courts below have come to 
the conclusion that out of the consideration of Rs. 1,000 for 
which it was executed by the glaintiff’s father, Rs. 500 were paid 
in order to pay off the amount due ona previous usufructuary 
mortgage deed which has been held not to be an antecedent debt, 
and out of the balance of Rs. 500, Rs. 200 have not been proved 
to have been paid as recited in the deed. 


We may say at once thatthe view that the amount due 
on ‘the previous mortgage deed was not a good antecedent debt 
cannot now be upheld in view of the opinion recently pronounced 
by their Lordships of the Privy Council in the case of Raja 

* S. A. Nos. 1 and 2 of 1922. 
XXII 53 R. * ' = 
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Bahadur Raja Brij Narain Raiv. Mangla Prasad Rai ('). It 
was laid down in that case that in order to be an antecedent 
debt the previous debt need not necessarily be a simple debt but 
nmay alsobe a mortgage debt. 


As regards the balance of the sale consideration Rs. 200 were 
left in the hands of the vendee tô be paid to one Nand Kishore. 
The defendants were not liable to produce evidence which would 
satisfy the courts below cither that this debt was actually due 
to Nand Kishore or that such a payment was made to him, 
The finding on this point isa finding of fact which we must 
accept as final. 


The result, therefore, is that so far as the sale-deed is con- 
cerned, Rs. 200 out of the total consideration of Rs. 1,000, have 
not been proved to have ,been required for any necessity or to 
have been an antecedent debt. Ina case of this kind, where the 
defendants have succeeded in establishing necessity or antecedent 
debt with respect to a part of the consideration, the difficulty 
often arises whether the sale-deed should or should not -be 
upheld. It is impossible to lay down any hard and fast rule 
which .could apply equally to every case; for every transaction 
has tobe considered on its own merits and the court has 
to come to a finding on the merits of every case. ‘The balance 
which is not proved to have been for valid necessity or antece- 


-dent debt is not so insignificant as to be ignored. ‘Therefore, 


having regard to the course of rulings in thif Court, we have 
come to the conclusion that this sale-deed should be set aside on 
payment by the plaintiffs of the sum of Rs. 800 which has been 
found to be a good consideration. We may refer to the cases 
reported in Gobind Singh v. Baldeo Singh (°), Ram Det 
Kunwar v. ‘Abu Jafar (3), Bachchan Singh v. Kamta Prasad 
($) and Jai Narain Pande v. Bhagwan Pande (5). 

We accordingly allow Second Appeal No. 1 of 1922 to this 
extent that we direct that if the plaintiffs pay Rs. 800 within 
three months of this date, they would be entitled to recover 
possession of the property covered by the sale-deed together 
with costs from the defendants. In default of payment, the 
suit shall stand dismissed with costs. 

[The rest of the judgment is not material. ] 

Decrees modified. 
(1) [1923] 21 A. L. J. R., 934. E 
(2) [1903] I. L. R., 25 All, 330. 
(3) [1905} I. L. R., 27 All, 494 
(4) [i1910] I. L. R., 32 AIL, 392. 
(5) [1922] 20 A. L. J. Rọ, 621, 
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BAGESHAR RAI (Defendant) e 
Versus 


MAHADEI (Plaintif ).* 


Hindu Law—Inheritance, rule of —Hindu father and sons—Partilion 
—Agreement amongst themselves—Validity of —IVhat not com- 
petent to do. 


It was perfectly open to a Hindu father and his two sons, 
when partitioning certain property among themselves, to come 
to an agreement that on the death of any one of them his share 
should pass to the other two and, after the death of any two 
of them, the right of inheritance should devolve on the last 
survivor. What it was not competent to do was to lay down a 
rule of inheritance for the property in the hands of this last 
survivor, in derogation of the ordinary rules of Hindu Law. 
Jotindra Afohun Tagore v. Ganendra Mohun Tagore, 18 W. R., 
359, followed. Purna Sashi Bhattacharji v. Kalidhan Rat 
Chowdhury, 8 A. L, J. R, 681, explained. Kanti Chandra 
Mukerji v. Ali Nabi, I. L. R., 33 All., 414, referred to, 


APPEAL under section 10 of the Letters Patent, from a 


judgment of Mr. Justice Stuart, reversing a decree ‘of Basu" 


BarynatH Das, District Judge of Ghazipur, who reversed a 
decree of BABU KAMESHWAR Nare, Subordinate Judge. 


Surendro Nath*Sen, for the appellant. 
Uma Shankar Bajpai, for the respondent. 


‘The judgment of the Court was delivered by 
Pyccort, J.—In the suit out of which this appeal arises 


Musammat Mahadei claimed certain property as the daughter of, 


one Ram Din Rai, alleged to have died as a separated Hindu. 
There were a number of defendants impleaded but the suit 
was contested only by one defendant, viz., Bageshar Rai. He, 
we understand, wasa half brother of Ram Din Rai, the two 
being the Sons of one Jai Narain Rai, deceased, by different 
wives. In Bageshar Rais written statement certain defences 
were set up which all the courts up to the present stage have 
found to have been false defences. Musammat Mahadei was 
put to proof of the fact that sħe.was the daughter of Ram Din 
Rai and the finding is that she has established this fact. It 
was also pleaded “that. Bageshar Rai was joint with Ram Din 
Rai at the time of the latter’s death. The finding in favour 
of the plaintiff on this point is no longer challenged. It so 
happened, however that as part of her evidence on the issue 
of jointness or separation the plaintiff put in a certain written 
agreement of the 5th of March, 1902. We find that this agree- 
ment was of the nature ofa family settlement between’ a 
number of persons, members of the same family, who having 


* L. Pe A, No..83 of 1922. 
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quarrelled amongst themselves about their rights in certain 
properly desired to settle all disputes between them and to 
derive the property by partition amongst all of them, There 
were, if we may so express it, three groups of executants. 
One of these groups consisted of Jai Narain Rai and his 
two sons, Ram Din Rai and Bageshar Rai. One effect of the 
agreement was to assign certain property separately to Ram 
Din Rai and to Bageshar Rai. It is the property separately taken 
by Ram Din Raiunder this agreement which isin, issue in the 
present suit. There were three other clauses which have been 
set forth in the judgment now under_appeal. When this 
document was putin evidence in the trial court, a new con- 
tention was founded upon it by the defendant Bageshar Rai. 
This is dealt with in the judgment of the trial court, though the 
learned Subordinate Judge remarks that the contention was 
raised at a very late stage. In effect this contention was that, 
by one of the clauses in this agreement of the 5th of 
March, 1902, Bageshar Rai was entitled to succeed to the 
separate estate taken by Ram Din Rai under the agreement 
itself, to the exclusion of the plaintiff Musammat Mahadel. 


. The trial court having repelled this contention and decreed the 


plaintiff's suit, Bageshar Rai, in his memorandum of appeal to 
the District Judge, put this contention in the forefront of his 
pleading, though we regret to notice that he again raised the 
two defences which have been found to be false. The learned 
District Judge came to the conclusion that Bageshar Rai’s plea 
based upon the deed of the sth of March, 1902 must prevail. 
It is evident that he arrived at this decision with some reluc- 
tance. He says that the defendant Bageshar Rai had purposely 


- endeavoured to keep back this deed of the sth of March, 1902 


because it was decisive against him on the issue of jointness 
or separation. He marked his sense of the improper manner 
in which the suit had been defended by depriving Bageshar Rai 
of his costs in both courts. At the same time he felt compelled 
to dismiss the plaintiff’s suit, holding that so faras Ram Din 
Rai was concerned, his execution of the agreement of the 5th 
of March, 1902 amounted to a bequest in favour of Bageshar 
Rai of the property taken by himself under that deed, in the 
event of Bageshar Rai surviving him. The plaintiff came to 
this Court in second appeal and a learned Judge of this Court 
has allowed this appeal and has once more decreed the plaintiff’s 
suit. As we understand the decision before us, the learned 
Judge of this Court holds that, although the provisions of the 
deed of March the sth, 1902 were correctl} interpreted by the 
learned District Judge and would confer according to their 
tenor aright of inheritance upon Bageshar Rai in the pro- 
perty in suit to the exclusion of Musammat Mahadei, or any 
other daughter of Ram Din Rai, nevertheless the agreement wag 
è ’ æ 
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inoperative as a testamentary disposition of property because 
it offended against the principles laid down in the Tagore case, 
vide, Jotindta Aohun Tagore v. Ganendra Afehun Tagore (1). 
and further affirmed and applied by their Lordships of the 
Privy Council in a later case, Purna Sashi Bhatlacharji v. Kali- 
dhan Rat Chowdhury (7). The appeal before us under the 
Letters Patent is by the defendant. There are one or two 
subsidiary matters which we must clear out of theeway. We 
have taken note of the manner in which the defence based upon 
the agreement of the 5th of March, 1902 was introduced in 
the trial court. We agree with the learned District Judge that 
the conduct of the suit by the defendant Bageshar Rai. was 
reprehensible and that, in any event, the court is bound to mark 
its sense of the nature of his conduct when it comes to pass its 
order in the matter of costs. At the same time we are bound 
to take account of the defence based upon the agreement of 
the 5th of March, 1902, and that defence must prevail if it is 
well-founded in law, that is to say, if the provisions of the 
agreement are not repugnant to some such principle of law as 
the learned Judge of this Court conceived to. be applicable to 
-the same. ‘In the second place, it has been contended that the 
terms of the agreement itself do not amount to a bequest by 
Ram Din Rai in favour of Bageshar Rai, or by Bageshar Rai 
in favour of Ram Din Rai, whichever slfould be the survivor. 
This contention tutns in part upon the interpretation of the 
word “ lawalad ”, used in a certain paragraph of the agreement. 
The courts below, and also the learned Judge of this Court, 
have held that in this particular context the expression lawalad 
can only mean “ without thale issue”. We have been asked 
to reconsider that decision, but in view of the terms of the 
document as a whole, it seems to us clearly correct. As regards 
the precise terms of the clause prescribing the manner in which 
the property dealt with under this deed of agreement is to 
descend upon the death of the several executants, we are not 
bound to consider anything more than the application of those 
terms to the particular group of executants consisting of Jai 
Narain Rai and his two sons. So considering it, we have no 
doubt whatever that each of hese three executants did agree, 
and intended to agree, that whichever of them died first, the 
property taken by him under the deed should devolve in equal 
shares upon the other two, and that the last survivor of the 
three should inherit whatever was left in the hands of his 
father or brother, as the case mightbe. This being our inter- 
pretation of the agreement, we are leftto determine only the 
question of law on which the learned Judge of this Court 
differed from the District Judge, vis., whether these terms are 
(1) the 18 W. R, aes. 
(2) 1911] 8 A. L. J. R., 681, 
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enforcible. The principle laid down in the Tagore Will case 
as applied to the facts now before us was in substance this. 


. It was perfectly open to Jai Narain Rai, Ram Din Rai and 


Bageshar Rai—a Hindu father and his two sons—when par- 
titioning certain property amongst themselves, to come to an 
agreement that on the death of any one of them his share 
should pass to the other two and, after the deaths of any two 
of them, the right of inheritance should devolve on the last 
survivor. What it was not competent for them to do was to ` 
lay down a rule of inheritance for the property in the hands of 
this last survivor, in derogation of the ordinary rules of Hindu 
law. There is nothing contrary to this in the second Privy 
Council case relied upon by the learned Judge of this Court. 
Their Lordships were there dealing with a document executed 
by two brothers. This document purported to prescribe a rule 
of succession for their property after the death of either or 
both of them. One of the two brothers having died, the pro- 
perty dovolved upon his son. It would no doubt have done 
so under the ordinary Hindu law, but it seems to have been 
taken for granted that the son in question took under the terms 
of the will or agreement executed by his father and his uncle. 
The question for determination before the court in that case 
was the devolution of the property after the death of the son 
who had so taken urfder the terms of the said agreement. It 
was held that he had not taken the proptrty subject to any 
special rule of devolution laid down in the agreement, but that, 
on the contrary, after his death the property descended under 
the ordinary rules of Hindu law. That case would be directly 
in point if we were dealing with a dispute as to the succession 
to his property now in suit upon the death of Bageshar Rai. 
In our opinion it does not apply to the question actually in issue 
before us. On the other hand, we have been referred to a case 
decided by a Bench of this Court which is almost directly in 
point, that of Kanti Chandra Mukerji v, Ali Nabi (8). The 
learned Judges who decided that case enforced as between the 
signatories to the same,- who were Hindu brothers, a family 
settlement providing for the devolution of property upon the 
death of any one of the signateries almost exactly similar to 
that embodied in the agreement of the sth of March, 1902. In 
our opinion, therefore, the learned Judge of this Court was in 
error in reversing the decision of the lower appellate court on 
the ground which he took. Allowing this appeal, we set aside 
the judgment of the learned Judge of this Court and restore 
that of the lower appellate court dismissing the plaintiff’s suit. 
For reasons which we have sufficiently indicated, we leave the 
parties to bear theig own costs throughout. 

Appeal allowed. 

(3), [r911] I. L. R., 33 All, 414. 
> ' = 
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i ZAITUN AND ANOTHER (Defendants) e aw 
Versus 1924 
SHAIKH KOMMAL (Plaintiff). * Feb, 28. 


Mohammedan Law—Shta law—Marriage of minor—When attains MUKERJI I 
puberty—Consent, pier 


In a suit for restitution of conjugal rights, instituted by 
a Shia husband, the girl-defendant denied the validity of 
her marriage with the plaintiff on the ground that her consent 
to it had not been given although she was above g years of 
age. ; 

Held, that as the girl had not attained puberty in fact when 
she was married, her consent to the marriage was immaterial and 
unnecessary, The rule of Shialaw that a girl is supposed 
to attain the age of puberty or majority for purposes of marri- 
age is only one of presumption and is inapplicable when 
positive evidence to prove the non-attainment of puberty is 
forthcoming. 

SECOND Arprar, from a decree of MAULVI ALI AUSAT, 
Subordinate Judge of Jaunpur, reversing a decree of Mr. J. 
N. Dixsuir, Munsif. 


J. M. Banerji, for the appellants. e 
S. ‘A, Haider, for the respondents. 
The following judgment was delivered by - 


Muxrrjt, J.—This appeal arises out of a suit for restitution Mukerji, J. 

of conjugal rights. The respondent No. 1 was the plaintiff in 
the court of first instance and the defendants were three; the 
defendant No ı Mussammat Zaitun was the alleged wife, the 
defendant No. 2 her paternal uncle and the defendant No. 3 her 
paternal grandfather. The father of the girl is dead. The 
plaintiff’s case was that he married the girl on the 21st of Sep- 
tember, 1918, and went away to Calcutta.. On coming back, 
he wanted that his wife should come and live with him but her 
uncle and grandfather prevented her from coming to him. 


The uncle of the girl did not enter appearance. ‘The defend- 
ant No. 1 was described in the plaint as a major and her age 
was given’ as 19 years. It was objected to, on her behalf, that 
she was a minor and, thereupon, the plaintiff obtained the ap- 
pointment of her grandfather as her guardian for this suit. Two 
written statements were filed, one on behalf of the defendant 
No. 1 and the other on behalf of her grandfather. In both the 
written statements it was denied that there was any marriage i 
and it was further stated that the plaintiff was in collusion witli 
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the girl’s uncle who wanted that the girl should marry the plaint- 
iff. The court of first instance dismissed the suit holding that 
. the marriage had not been proved. 


There was an appeal and it was heard by the learned Subor- 
dinate Judge of Jaunpur. It appears that evidence was led on 
behalf of the plaintiff to show that the girl also had consented 
to the marriage, besides evidence showing that the marriage had 
taken place with the consent of her grandfather. ‘The learned 
Subordinate Judge remarked that, in most cases, the taking of 
consent was really a matter of form and this formality had been 
gone through, whether or not the consent was required under 
the law. He further found that the girl was of 12 years of age 
at the time of the marriage and that the marriage had been 
performed with the consent of her grandfather. He also found 
that the story of the girl having consented to the marriage was 
not established. 


In this Court only one plea has been urged and it is this. 
Under the Shia law a girl is supposed to have attained puberty 
or majority for the purpose of marriage, at the age of 9, and 
that, therefore, as the finding of the court below was that the 
girl did not consent to the marriage and she was 12, the marriage 
was invalid. On the question as to what is the Shia law on 
the point, two authoritjes have been relied upon, namely, Baillie’s 
Digest, Vol. II, page96 and Tyabji’s Mqhammadan law, 2nd 
edition, page 99. 

On behalf of the respondent it has been urged that according 
to the written statements of the defendant no. 1 and her grand- 
father she was only Io at the datedf the filing of the written 
statements and that, therefore, she must have been below 9 at 
the date of the marriage. Reliance has also been placed on 
the evidence of the Assistant Surgeon who examined the girl 
and stated that she was 12 in March, 1922. ‘That gentleman, 
it appears, also said that the signs of puberty were ,just coming 
out. ‘The learned counsel for the respondent relies on the state- 
ment of law to be found in Amir Ali’s Mohaimmadan law, p. 323, 
4th edition, Vol. 1I. ‘There, it is stated, that both among the 
Hanafis and Shias alike, the girJs attain majority on the comple- 
tion of the 15th year, unless there is any evidence io show 
that puberty has been attained earlier. 


It appears to me that it is not necessary for me to decide 
which of the two kinds of opinion is the more authoritative on the 
point. It appears to methat the rule relates to ‘ presumption’ 
and nothing more. AlLauthorities are agreéd that it is really the 
appearance of signs of puberty that is the determining factor, 
and, in the absence,of evidence to the contrary, the presumption 
of law has to be given effect to. In Baillie’s Digest the foot-note 
says: : 
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“Puberty is established by natural signs, which it is unneces- 
sary to mention, or by age, which is fifteen years in males, and 
nine in females ”, 


As I have said, the determining factor is puberty and in the’ 


absence of evidence, the age has to be considered. The-Assist- 
ant Surgeon found in 1922 that the signs of puberty were just 
appearing. This would clearly mean that three years, earlier 
the girl had not attained puberty. This is something which is 
very very definite and can be acted upon. There is no finding by 
the learned Subordinate Judge that the girl had or not attained 
puberty. It is open to me to come to aconclusion on the point, 
on evidence, under section 103 of the Code of Civil Procedure. 
When you have got a solid fact, no question of presumption 
arises. It follows that Musammat Zaitun had not attained puberty 
when she was married and, therefore, the question of her con- 
sent was immaterial. 


Thold that the marriage is valid according to Shia law. 
The appeal, therefore, fails and is hereby dismissed with costs. 


Appeal dismissed. 


SAJID-UN-NISSA BIBI (Defendant) 
: ° versus 
HIDAYAT HUSAIN ann otHeErs (Plaintiffs).* 


Easements Act, section 13, clause {f)—Flow of rain water aud 
latrine water—Right to egsement—Continuous easement, what 
is—Iustration at variance with the section—How far good law. 


Where there is any conflict between an illustration and the 
main enactment, the illustration must give way to the latter. 

Where rain water from the plaintiff’s courtyard and sullage 
water coming out of a latrine joined and then flowed into a 
masonry drain which passed through defendant’s house, held, 
that the plaintiff was entitled to an easement for the flow of 
rain water alone and not to the flow of any latrine water from 
his house under the provisions of clause (f) section 13 of the 
Easements Act inasmuch as the easement for the flow of latrine 
water was not a continuou easement, Bishambhar Nath v, 
Jagan Nath Prasad, 29 I. C., 69%, referred to and explained. 


SECOND APPEAL from a decree of PANDIT GAURI SHANKER 
TEWARI, Judge, Small Cause Court, exercising the powers of a 
Subordinate Judge of Allahabad, confirming a decree of 
Maunvie Farip-upbepin AuMaAD Kuan, Munsif of West 
Allahabad. i 

Kailas Nath Katju, for the appellant. , > - 

Iqbal Ahmad, for the respondents. 
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The following judgment was delivered by 


MUKERJI, J.—An issue was remanded by this Court in the 
following language under the provisions of Order 41 rule. 25, 
Civil Procedure Code :— 


“Whether the plaintiffs are entitled to any right of easement 
to flow water under the provisions of clause (f) section 13 of 
the Fasements Act”, i 
The facts of the case are stated in my judgment ordering 
the remand and need not be recapitulated. The learned Subor- 
dinate Judge has answered the issue in the affirmative and 
exception has been taken to this finding. 


It will be remembered that the case, as at first instituted, 
was based on acquisition of the right of easement by prescrip- 
tion. This case was changed, later on, and the right of ease- 
ment was claimed under the provisions of section 13, clause (f) 
of the Easements Act. So the definite question, which I have 
to answer before me is, “whether, under the said provisions, 
the plaintiffs are entitled to tbe easement?” This easement 
involves the flow of water through a permanent drain. ‘The 
water is of two kinds, namely, rain water and sullage water 
coming out ofa latrine. The plan onthe record will show 
that water from the courtyard of the plaintiffs and water from 
the latrine join and hen flow into the drain which passes 
through the defendant No. 1’s house. dhe drain through 
which the water flows is a masonry drain and is, therefore, an 
apparent one within the meaning of section 5 of the Easements 
Act. The drain is contłnuous easement in so far as the flow 


-of rain water is concerned. For #he flow of rain water, no 


actof man is needed. But so far as the flow of water from 
the latrine goes, it requires the act of man and to that extent 
the easement to flow such water is not a continuous easement. 
It would, therefore, follow that the plaintiffs have no right to 
flow of latrine water on foot of the provisions of clause (f) 
section 13 of the Easements Act. 


The learned Subordinate Judge, who heard the appeal first, 
and the learned Judge who decided the remanded issue, both 
quoted the case of Bishambhar Nath v. Jagan Nath Prasad (1). 
In that case a part of the house had been sold and the question 
arose as to flow of water. ‘The learned Judges of this Court 
held: that the drain was necessary for the enjoyment of a house. 
Evidently they were dealing with clause (c) of section 13 and 
not with clause (f). There is no discussion on the point to be 
found in the judgment as reported and I carfnot take the case as 
an authority on the question now before me. 


* Reference has been made to illustration (h), section 13. 
There it is stated that the owner of the transferred house is 


(1) [r915] 29 1. £., 695. 
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entitled to the benefit of all the gutters and drains common to 
the two houses. If we accept the wide language used in the 
illustration, we really vary the rule of law enacted in the main 
section itself. Only such easements are allowed under clause 
(f) as are continuous. Ifthe easements be not continuous 
within the ‘meaning of clause (f), it is difficult to see how the 
benefit of all the gutters and drains mentioned in clause (+) 
of the illustration can be enjoyed in respect of matters which 
require an act of man for enjoyment. Iam, therefore, of 
opinion that illustration (4) caynot be accepted to modify the 
law itself. If the meaning of the enactment itself were doubt- 
ful, a reference to the illustration in order to clear the meaning, 
would have been justified. But, if there be any conflict between 
the illustration and the main enactment, the illustration must 
give way to the latter. 


I hold that the plaintiffs have established their right to 
easement for the flow of rain water alone and not to the flow 
of any latrine water from their house. 


I need not repeat that the present case has not been fought 
on the ground that the easement was a necessary one and no 
evidence on that point was led by the parties. There is, how- 
ever, a statement of opinion inthe appellate judgment which 
would go to show that it is possible fog the plaintiffs to open 
a drain to carry ofthe latrine water, though the process may 
involve some trouble andexpense. But as I have said, this is 
a question which was not raised in any of the courts below and 
has not been raised before me, è 


Thé result is that the appeal i is partly allowed. The plaint- 
iffs-respondents’ right to easement is hereby restricted only to 
the flow of rain water. Having regard to the partial success 
of the parties, I order that they will bear their own costs 
throughout. 

j 7 i l Appeal parily allowed. 


CHANDAR SAHAI (Plaintiff) 
versus 
DURGA PRASAD AND ANOTHER (Defendants).* 


Civil Procedure Code, section 141, Or. 9,r. 13—Application for 
restoration of application for setling aside exparte decree— 
Order of dismissal—IVhen no appeal lies, 


An appeal lies from an order refusmg to set aside an exparte 
decree, but, under the Civil Procedure Code, no appeal is 
provided for from an order dismissing an application which> is 
for restoration of an application for: setting aside an ex parte 
i ” * Civ, Rev. No. 106 of 1943. 

4 a 


CIVIL 
1924 
SAJD UN- 
Nissa Brsr 
Y. 
Hipayat . 
Husain. 


Mukerji, J. 


CIVIL 
1924 
CHANDAR 
SARAL 
V. 
Durca 
PRASAD. 


* 


Sulaiman, J. 


428 HIGH COURT [A L J. Re 


decree, Nor can aright of appeal be claimed by virtue of. 
section 141 of the Civil Procedure Code, when Order 43 of the 
Code makes no provision for such an appeal. 
Civiz, Revision from an order of K. A. H. Sams Esg. 
Additional District Judge of Aligarh. 


Panna Lal, for the applicant. 
‘The opposite parties were not represented. 
The following judgment was delivered by 


SULAIMAN, J.—This civil revision arises under the follow- 
ing circumstances :— 


A civil suit was instituted by the plaintiff in the Court of 
the Munsif at Kasganj. The summons was served personally 
on.the defendant and the 8th of November, 1921 was fixed for 
the settlement of issues. On that date, however, the defendant 
did not appear. The court then passed an order that the case 
should be proceeded with exparte and fixed the 28th of Novem- 
ber for final hearing. On the 28th of November, 1921, the 


_ defendant again did not appear and the suit was decreed 


exparte. The defendant, however, did appear later on in the 
court and put in an application under Order g rule 13 of the 
Code of Civil Procedure for setting aside the exparte decree. 
He filed an affidavit in support of the application explaining 
why he was not able to Appear on the former date and why he 
appeared late on that date. The court fixed the 14th of January, 
1922 for the disposal of this application. On that date the 
defendant again did not,appear and this application was dis- 
missed for default. After this,on the 21st of January, 1922, 
the defendant put ina second application purporting to be an 
application under Order 9, rule 13 in which a mention was made 
of the circumstances under which he was not present when his 
previous application was dismissed for default. An affidavit 
was also filed showing that he was ill on the 14th of January, 
1922, The learned Munsif held that this second application was 
a substantial application under Order o, rule 13 and was in fact 
a fresh application under that rule, but as it was filed more 
than 30 days after the crparte decree, it could not be entertain- 
ed. He accordingly dismissed ¢he application under an order 
dated the 13th of July, 1922. 


The defendant went up on appeal from this last mentioned 
order to the court of the District Judge. The learned District 
Judge has allowed the appeal and set aside the order dismissing 
the application of the 21st of January, 1922,and not the exparic 
decree of the 28th of*November, 1921, and has directed the 
court of first instance “to dispose of the application of the 
21st of January, 1922, on the merits treating it as one for 
restoration of the application of the 28th of November, 1921”, 


e è 
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I am of opinion that the order of the learned District Judge 
cannot be maintained. 


The application of the 21st of January, 1922 filed by the, 
defendant may be treated either (1) as an application for 
restoration of the application of the 28th of November, 1921 
which had been filed for setting aside the exparte decree, or 
(2) as an application in itself one for setting aside the eaparte 
decree of the 28th of November, 1921. 


If the application of the 21st of January, 1922 was for res- 
toration of the application of the 28th of November, 1921, and 
not an application for setting aside the exparte decree, then 
even though the court of first instance had jurisdiction to en- 
tertain this sort of application, if it did not feel inclined to 
grant the application, no appeal from its order dismissing the 
second application lay to the lower appellate court. An appeal 
lies from an order refusing to set aside an exparte decree, but 
under the Code of Civil Procedure no appeal is provided for 
from an order dismissing an application which is for restoration 
of an application for setting-aside an exparie decree. Nor can 
a tight of appeal be claimed by virtue of section 141 of the 
Code of Civil Procedure, when Order 43 of the Code makes no 
provision for such an appeal. In this view of the matter, 
therefore, the lower appellate court had no jurisdiction to hear 
the appeal at all. ° 


On the other hand, if the application of the 21st of January, 
1922 was an application for setting aside an erparle decree of 
the 28th of November, 192r and the court of first instance 
dismissed it, an appeal would lic to the lower appellate court, 
though it is manifest that that application itself was barred by 
time and was incompetent on account of the dismissal of the 
previous application. Nevertheless, if the learned District Judge, 
in spite of the application dated the 21st of January, 1922 
having been barred by time or being barred by the dismissal of 
the previotis application, had allowed the appeal and set aside 
the exparte decree itself, it might have been difficult for this 
Court to interfere in revision on the ground of an error of law 
committed by the lower appellate court. 


The learned District Judge, however, has not set aside the , 


evparte decree at all but has entertained the appeal as having 
‘been preferred from the order dismissing the application of the 
2ist of January, 1922 treating itas an application for restora- 
tion of the previous application of the 28th of November, 1921. 
He has simply set aside the order of the 13th of July, 1922 and 
sent the case back to the court of first instancë with a direction 
to dispose of the application of the 21st of January, 1922 treat- 
ing it notas an application for setting aside the evparte decree 
but simply as an application for restoration of the application 
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CIVIL, of the 28th of November, 1921. This order is obviously wholly 
1924 irregular, Ihave already said that no appeal is provided for 
— from an order dismissing an application for the restoration of 
eta an application for setting aside an cxparte decree. ‘The learned 
a" Judge, therefore, could not simply have set aside the order of 
Duga the 13th of July, 1922 and asked the court of first instance to 
Prasad. again proceed with the application of the 2ist of January, 1923. 
Sulaiman, J. If he really wanted to entertain the appeal from an order 
refusing to sel aside an cxparte decree, he might himself have 
gone into the question and decided whether the erparte decree 
should or should not be set aside, and this he has not done. 
He has even not decided whether the application of the zīst 
of January, 1922 should or should not be granted. He has 
left this latter question still open. The learned Judge has 
himself taken the view that the second application should in 
justice be taken to be an application for restoration of the 
previous application. He should then not, have entertained an 

appeal from dismissal. 


The defendant in this case has entirely E T his 
remedy. If his second application was an application for restora- 
tion of the previous application for setting aside the exparte 
decree and an adverse order was passed against him, he might 
have come up straight to the High Court in revision if he could 
bring his case within® section 115 of the Code of Civil Proce- 
dure, but, in no case, could he have gone td the lower appellate 
court in appeal. 


A I accordingly allow» this application, set aside the order of 
the lower appellate court and restose the order of the court of 
first instance with costs in all courts, leaving it open to the 
defendant to have recourse to whatever other remedy he may 
be advised to take, if he considers himself aggrieved by the 
first court’s order. 

Application allowed. 


CRIMINAL SARTA] SINGH 
1924 : VETSUS 

a EMPEROR THROUGH RAJA SARDA MAHESH 
PEA PRASAD SINGH. * 


SULAIMAN,J. Criminal -Procedure Code, section 526, sub-cl. 8—Transfer of 

case—A pplication for— Trying Alagistrate toeadjourn case at once. 

Where before the commencement of any evidence in the case 

. an application was made on behalf of the accused, under 

section 526, sub-cl, 8 of the new Code of Criminal Procedure, 
* Crim. Misc. No. 36 of 1924. 


» 
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requesting the Trying Magistrate to postpone the case in order 
to give the accused an opportunity to apply to the High Court 
for a transfer, but the learned Magistrate proceeded to record 


the evidence and then passed an order fixing a date for the?’ 


next hearing, held, that after the application for transfer had 
been made, the Magistrate should not have recorded any evi- 
dence at all. but should have adjourned the case at once, 


CRIMINAL MISCELLANEOUS Apprication for transfer under 
section 526 of the Code of Criminal Procedure. 


G. W. Dillon, for the applicant. 


Lalit Mohan Banerji (Government Advocate), for the 
Crown. 


Kashi Narain Malaviya, for the opposite party. 
The following judgment was delivered by 


SULAIMAN, J.—This is an application for transfer of a 
criminal case. 


A report was made by one Gopal Sonar against Shah 
Muhammad under section 452 of the Indian Penal Code. The 
Sub-Inspector Sartaj Singh challaned this case and sent it to 
the court of the Tahsildar of Dudhi who isa second class 
Magistrate. On an application for transfer made to the 
District Magistrate, the latter transferred that case to his own 
file. After havingstried the case, he discharged the accused 
Shah Muhammad under an order dated the 12th of January, 
1924. A perusal of that judgment will show at once that the 
learned District Magistiate formed aevery adverse opinion of 
the conduct of Sartaj Singh. He even was inclined to accept 
the view that the proceedings were a deliberate act of revenge 
engineered by Sartaj Singh with the connivance of Gopal Sonar 
and a certain Janardan Singh constable. He suspected that the 
whole case had been deliberately intended to involve the 
accused in a complete ruin. He also commented on the general 
conduct of the Sub-Inspector and remarked that it disclosed a 
marked tendency towards crookedness in that investigating 
officer. On the day of discharge, the learned District Magistrate 
recorded a statement of Imdad Husain, a Mukhtar-i-am of 
Barhar Raj, to the effect that fhe Sub-Inspector Sartaj Singh 
be prosecuted undėr section 166 of the Indian Penal Code and 
that-his statement should be taken asa complaint. It was on 
this statement treated as a complaint that the prosecution of 
the applicant started. 


Before any evidence commenced, ap application was made 
on behalf of the accused Sartaj Singh under section 526, sub- 
clause 8 of the new Code of Criminal Procedure requesting the 
Magistrate to postpone the case in order to give the accused 
an opportunity to apply to the High Court for a transfer. In 
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spite of that application, the learned District Magistrate 
proceeded to record the evidence of the prosecution witnesses 
„and then passed an order fixing the 22nd of February, 1924 
“for the next hearing. 


The learned District Magistrate was entitled to treat the 
statement of Imdad Husain as a complaint. Having taken 
cognisance of the case on a complaint, he was not bound to 
transfer the case to any other Magistrate. Nevertheless, after 
the application for transfer had been made to his court, he 
should not have recorded any evidence at all but should have 
adjourned the case at once. Under the old Code of Criminal 
Procedure when such an application was made, the court was 
bound to postpone the case in such a manner as would afford a 
reasonable time for the application being made and an order 
being obtained thereon before the accused was called on for 
his defence, that is to say, after the application had been made, 
the Criminal Court had no power to call on the accused for 
his defence. Under the new Code, however, it is the duty of 
the Criminal Court to postpone the case at once. Section 526, 
sub-clause 8 is imperative and it omits the former sexprestion 
“before the accused is called on for his defence”, 


T am also satisfied that when the learned District Magistrate 
has already formed a very strong opinion on the conduct of 
the Sub-Inspector as disclosed by the judgment dated the 12th 
of January, 1924, it would be unfair and unjust to the accused 
that the case against him should be tried by the same District 
Magistrate. . 

I accordingly allow this application and order that the case 
be transferred from the file of the District Magistrate of 
Mirzapur to the court of the District Magistrate of Allahabad 
who will either try the case himself or transfer it to any other 
Magistrate under him competent to try the case. 


A pplication allowed. 


ABDUR RASH£D (Defendant) 
CeYSUS 
QUDRATUNNISSA BIBI (Plainiif’).* 


Civil Procedure Code, Or. 2, r. 2—Inapplicability of—Reliet sought 
in previous suit different from that sought in a subsequent suit 
—Same plaintiff and same defendanis—Ort defendant a minor. 

On the death of one A, her heirs, under the Mohammadan 
- Law, were her husband AR, her sister Q and a daughter K, 
then a minor. “In a suit brought subsequently by Q for reco- 


* I. P. A. No, rro of 1922, 
r Í. 
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very of possession of th share in certain specified zamindari 
property which “had come to her by inheritance on A’s death, 
AR and K were impleaded as defendants. The plaintiff 
alleged that ÆR had improperly taken possession of the whole 
of the said property and that he was purporting to do this in 
the name and in theinterests of K. In another suit brought 
by the same plaintiff, two years later, the same defendants 
were again impleaded but the allegations were that as the 
dower debt due from AR to 4 was unpaid on the date of d’s 
death, plaintiff was entitled to a share in it for her own bene- 
fit and another share for the benefit of K, who as a minor, 
living under the guardianship of her father, could not prefer 
any claim. K died while the suit was pending. After making 
necessary amendments in the plaint, Q sought a decree for an 
amount due to heron account of her share from AR alone. 
The defendant contended that the suit was barred by the 
provisions of Or. 2, r, 2 of the Civil Procedure Code, on the 
ground that Q was under an obligation by law to have claimed 
in the previous suit the relief which she sought in the second 
suit, 

Held, (affirming the judgment of KANHALYALAL, J.) that 
the causts of action in the two suits were not indentical and 
the suit was not barred by, Order 2, Rule 2, Civil Procedure Court. 
_ Pittapur Raja v. Suriya Rau, 1. L, R., 8 Mad., 520 and 
Mohamed Riasat Ali v. Hasin Banu, I. L. R. 21 Cal., 157, 
referred to, S 


' APPEAL under section 10 of the Letters Patent from a 
judgment of Mr. Justice Kanuatya LaL (differing from Mr. 
Justice Linpsay), confirming a decrge of B. J. DALAL Eso., 
District Judge of Allahabad, who confirmed a decree of Basu 
Kunwar SEN, Subordinate Judge. 


Kailas Nath Katju, for the appellant. 
Iqbal Ahmad and Haider Mehdi, for the respondent. 
The judgment of the Court was delivered by 


Piccowr, J.—This is an appeal under the Letters Patent in 
a case in which two learned Judges of this Court have differed 
on a question of law raised before them ina second appeal. 
As might be expected, the question is one of some delicacy, but 
in its essence it is simple enough: The facts are as follows :— 


One Musammmat Ashraf-un-nissa died on the 28th of Jan- 
wary, 1914. Her heirs, under the Muhammedan law, were 
her husband Abdul Rashid, her sister Qudrat-un-nissa and a 
daughter Kaniz Fatma, at that time a minor. 


On the roth of November, 1914,,Musammat Qudrat-un- 
nissa filed a suit in which she impléaded Abdul Rashid and 
Kaniz Fatma as defendants. ‘The suit was one for-recovery of 
possession of the one-fourth share in certain specified zamindari 
property which had come to.the plaintiff by inheritante on ‘the 
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death of her sister. The allegation made in the plaint was that 


. the defendant Abdul Rashid had improperly taken possession 


ef the whole of the zamindari property of the deceased, and 
that he was purporting to do this in the name and in the in- 
terests of his minor daughter Kaniz Fatma. ‘This last allegation 
was supported by the fact that mutation of names in the 
Revenue Court had been effected at the instance of Abdul 
Rashid in the name of Kaniz Fatma. 


On the 30th of January, 1917, the suit was brought out of 
which the present appeal has arisen. Musammat Qudrat-un- 
nissa was again the plaintiff and the defendants were the same, 
namely, Abdul Rashid and Kaniz Fatma. In this plaint the 
allegations are that the dower debt due from Abdul Rashid to 
Musammat Ashraf-un-nissa was Rs. 10,000 which was unpaid 
on the date of Ashraf-un-nissa’s death. Her husband being 
himself an heir to the estate to the extent ot one-fourth, it was 
assumed that one-fourth of this debt had been automatically 
discharged inasmuch as the husband had himself inherited 
the right to receive the same. The plaintiff had obtained a suc- 
cession: certificate in respect of the balance of Rs. 7.500 which 
then constituted the whole of the debt due to the estate of the 
deceased. She sued to recover one-third of this, or Rs. 2,500, 
for her own benefit and the remairder of Rs. 5,000 for the 
benefit of the defendant Kaniz Fatma, whom-she described 
(somewhat loosely) as being “in collusion” with the first 
defendant in this matter. The fact of course was that Kaniz 
Fatma as a minor, livingeunder the guardianship of her father, 
was not in a position to prefer any laim in respect of her own 
share in this dower debt. Kaniz Fatma died while this suit 
was pending and, after making necessary amendments in the 

laint, Qudrat-un-nissa obtained a decree tor Rs. 2,500 due to 
er from the defendant Abdul Rashid alone. The suit was 
resisted on various grounds, one of the pleas taken being that 
the dower debt was not Rs. 10,000 but Rs. 160 only? The suit 
was decreed by the trial court-as stated above and an appeal 
by Abdul Rashid was eventually dismissed by the District 
Judge, after most unfortunate delay, due to the fact that 
the defendant had wrongly filed fhe appeal in the first instance 
in this Court. Upon a second appeal the learned Judges of 
this Court have differed, as already noted, upon the question of 
law. The result of their difference was that Abdul Rashid’s 
appeal was again dismissed. 

The question of law is as follows:—eIt was contended 
throughout that the present suit was barred by the provisions 
of Order 2, rule 2 of the Code of Civil Procedure, on the 
ground that Musamfnat Qudrat-un-nissa was under an obliga- 
tion by law to have claimed in the previous suit, instituted by 
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her on the roth of November, 1914, the relief which she sought 
in the present suit. 


In considering this point, we are bound to treat the -subsé- 
quent death of the girl Kaniz Fatma as a mere accident which 
has no bearing on the determination of the question before us. 
That question refers us back to the roih of November, 1914, 
the date of the institution of the first suit. In substance two 
more or less distinct points have been argued before us. On 
the one hand, it has been sought to ignore or put on one side, 
for the sake of argument at any rate, the position of Kaniz 
Fatma as a defendant in both suits, and to discuss the question 
only in so far as it affects the defendant Abdul Rashid. The 
appeal cannot really be decided on this basis and it is not 
incumbent on us to discuss the purely hypothetical question 
thus raised at any length. The learned Judge of this Court, 
who decided in favour of Musammat Qudrat-un-nissa, has 
referred to an important decision by their Lordships of the 
Privy Council, Pittapur Raja v. Suriya Rau (1) which comes 
very near to determining by authority the question now before 
us. We have also been referred to a number of other decided 
cases, the most important of which seems to be that of Mahom- 
ed Riasat Ali v. Hasin Banu (*). The correct definition of 
the expression ‘cause of action’, which has been quoted in 
numerous decideds cases, is that these words include every fact 
which it would be necessary for the plaintiff to prove if 
traversed by the defendant in order to support his right to the 
judgment of the court. On the strength of this definition it 
is contended that in the claim for recovery of possession over 
a share of the zamindari property, the plaintiff’s complete cause 
of action consisted, not only of the fact that she was an heir 
to one-fourth of the estate of the deceased lady under the 
Muhammedan law, plus the fact that the property claimed had 
formed part of that estate, but also of the further fact that 
Abdul Rashid was wrongfully keeping her out of possession 
over the same. The Madras case was very similar; but it so 
happened that the plaintiff in that case had obtained possession 
peaceably over the immovable property claimed, after the 
death of the person from whom she had inherited, and that her 
cause of action was based upon a subsequent ouster by another 
of the heirs who was, as in the present case, the husband of 
the deceased. We think it sufficient to say that we doubt whe- 
ther a valid distinction can be drawn between that case and 
the one before us, even if we limit our consideration to the 
position of the defendant Abdul Rashid. 


(1) [1885] I. L. R., 8 Made 520. - 
(2) [1893] L L. R, 21 Cal, 157, 
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‘When, however, we pass on to consider the position of the 
defendant Kaniz Fatma, the case seems much clearer. She was 
beyond question a necessary party to the first suit. Her father 
Abdul Rashid-was sheltering himself behind her and by obtain- 
ing mutation of names in the Revenue Court in her favour, he 
was putting her forward, and not himself, as the rival claimant 
to .the property which Musammat Qudrat-un-nissa was seeking 
to recover. In order, therefore, to obtain in that suit the relief 
which’ she was asking from the court, Musammat Qudrat-un- 


‘nissa had to implead both Abdul Rashid and Kaniz Faima. In 
the second suit, for recovery of the outstanding balance of the 


dower debt, Musammat Kaniz Fatma again appeared in the 
‘array of defendants, but the cause of action as against her -was 
wholly different. The suit was actually being brought in part 
for her.benefit.. The cause of action against her, that i is to say, 
the fact which rendered it necessary for her name to appear 
on the record as a defendant, was that, being a minor girl livi ing’ 
with her father, who was the debtor against whom the suit 
was broúght, she was'not in a`position to join with Musammat 
-Qudrat-un-nissa in preferring any claim against Abdul Rashid. 
It seems ‘to us, therefore, that the learned Judge of this Court 
was right when he affirmed the decision pronounced by the two 
courts below and overruled the plea based upon the provisions 
of Order 2, rule 2 ofthe Code of Civil Procedure. 


We dismiss this appeal with costs. ° 
Appeal dismissed. 


GOKUL anp ANOTHER 
Versus 
EMPEROR.* $ 


Criminal ‘Procedure Code, section "13ł}— Unlawful obstruction = 
What does not amount to—Branch likeiy to fall at some indefinite . 
lime—How to prevent danger to public safety—Case of tamar- 
ind Iree—Hindu sentiment. 


An obstruction caused by a firm and solid branch of a tamar- 

ind tree overhanging a village road, with normal traffic, at a 

height of 15 1/2 feet, could not be called an unlawful obstruction 

within the meaning of section 133 of the Criminal Procedure 

Code. Nor was the section’ applicable to a case where it was 

“found that though af normal times the brahch was unlikely to 

fall, there was a possibility that at some indefinite time in-the 

S future or under quite abnormal circumstance, it might fall and 
endanger pacar 


-- *Crim: Rev. No.-27 of 1924. ’ 
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Even. where the Magistrate was justified in holding that the 
bratich was likely at some time or other to endanger human 
life, it was not necessary for him to go to the extreme length 
of ordering it to be cut down. A tamarind tree is an object of* 
veneration to many Findus, and the safety of the public would 
have been adequately secured if the Magistrate had ordered 
proper support to be given so as to prevent the branch from 
falling. . : 


CRIMINAL REVISION foun an order of H. E. Hote Eso., 
Sessions Judge of Cawnpore. 


Uma Shankar Bajpai, for the applicants. _ 
R. Malconison (Assistant Government Advocate), for the 


Crown, 


The following judgment was delivered by 


Ryvzs; J—This is an application in revision against an 
order of a Magistrate of the first class of Cawnpore made 
under section 133 of the Criminal Procedure Gode; which was 
upheld by the learned Sessions Judge. 


‘A katcha public road takes off from the Gad Trunk Road 
near the village of Sachendi and passés through it. At this 
part there are houses on both sides of the road. Í 


~ Outside the house of Ajudhia Prasad and Gokul there is an 
ancient tamarind tree, one branch of which overhangs the road 
and forms an arch over it, and the end of the-branch almost 
rests on some houses:-on the other side, which, however, - are 
described as in ruins and unoccupied. It is an old tree and 
has stood firm for very magy years and has not. caused any 
inconvenience or apprehension of danger to anybody. 


_ During the Muharram of 1923, for the first time, some 
Muhammadans had occasion to complain of this branch. They 
had built a Tazia unusually high and carried ‘it aloft in the 
usual fashion, and found it could not pass under this branch. 
They reftised to lower it or to tilt it on to one side and de- 
manded the removal of the branch. A breach of the peace 
seemed imminent but the Sub-Inspector of Sachendi fortunately 
was able to find a way out of the difficulty. But as he feared, 
that there ‘might be a recurrence of trouble on some future 


‘occasion when Tazias were taken that way, he took action 


under section 133 of the Code of Criminal Procedure. It may 
be noted that in the past on no occasion had the carrying of 
the Tazias been interfered with by this tree. 

- ‘The learnedMa8istrate has found that 


“taking. into consideration all the circumstances, I am of 
© opinion that the branch in question is a sufficient obstruction 


. to the free use of the public road and fhere is likelihood of 


- its falling-down and causing injury to the public”. 
`~ 
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The facts are quite clear. ‘The branch of the tree is 154 
feet above the level of the road. It seems to me that an 


, obstruction at that height over this country road. having regard 


to the normal traffic, cannot be called an unlawful obstruction 
within the meaning of the section. 


There remains the other consideration, ¢.¢., whether the 
branch is a danger to the public. ; 


The Magistrate says that the overhanging branch is very 
thick and that the weight of twigs at the end have to be taken 
into consideration for determining whether there is any hkeli- 
hood of its breaking. Evidence was given by a Forest Ranger 
who was of opinion that there was no likelihood of the branch 
falling. He said it was vigorous, fim and solid. The Magis- 
trate has accepted that evidence but goes on to say ` 

“it is very likely that on account of these factors (i. e., the age 
of the tree and the weight of its foliage) it may not-withstand 
a heavy storm or gale, If it falls, it is bound to endanger 
human life,” 

I take this finding to mean that at the present time, and at 
normal times, there is no likelihood of this branch falling; but 
that it is possible that at some time or other in the future there 
may be a gale of sufficient violence to cause it to fall. This 
argument would apply.to every tree. 


I think that the section deals with thé condition of things 
at the time when the inquiry was held. If at such a time a 
house -or branch of a tree is likely to fall and thereby endanger 
the life of passers-by, ho doubt action under the section is 
justified, but I do not think it is*meant to apply to what may 
happen at some indefinite time in the future or under quite 
abnormal circumstances. It might just as logically be said 
that half the houses in Allahabad city should be pulled down 
now because at some time in the future there may be an earth- 
quake of the intensity which unfortunately recently desolated 
Japan. 

But even if the Magistrate was justified in holding that 
this branch was likely at some time or other to fall and endanger 
life, it seems to me that it was riot necessary for him to go to 
the extreme length of ordering it to be cut down. A tamarind 
tree is an object of veneration to many Hindus, and the safety 
of the public, which after all is what is contemplated by the 
section, would have been adequately secured if the Magistrate 
had ordered proper support to be given so as to prevent the 
branch from falling. Itis open to him tō pass such orders 
if he still thinks there is any necessity for it. In my opinion 
the order as it stands must be discharged and it is discharged 
accordingly. 

Order discharged. 
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SANWAL DAS (Decree-Holder) . CIvE, 
Versus 1924 
THE COLLECTOR or ETAH (Judgment-Debtor).* ene 
arch, 12, 


Court of Wards Act, sec. 18—Judgment-debtor’s estate taken over by 
Court of Wards after passing of decree—Property situated at Muxeryt. J. 
a different place—Decree-hoider’s application— Transfer of Dantes, Je 
decree to another court—Manager of Court of Wards made a 
party—Objections to execution of decree raised afier transfer— 
Effect of—Civil Procedure Code, section 42- Applicability of. 

After a decree has been passed in the court of the Subordinate 
Judge of Allahabad, the estate of the judgment-debtor, which 
was situated in Aligarh, was taken over by the Court of Wards. 
Thereupon, the decree-holder applied tothe learned Judge to 
have the Collector as manager of the judgment-debtor’s estate, 
under the Court of Wards, added on the recordand for the 
decree to be transferred for execution to the Court of the Subor- 
dinate Judge of Aligarh. No objections baving been filed by 
the Collector, who had been given notice of the application, an 
order was passed adding the name of the Collector and 
transferring the decree for execution tothe Aligarh District. 
Subsequently the Collector objected to the execution of the decree 
onthe groundthat as the decree-holder had failed to notify his 
claim under section 17 of the Court of,Wards Act, his demand 
must be deemeg in law to have been satisfied under section 18 
of the same Act. z 

Held, that neither the impleading of the Collector as a party 
as representing the Court of Wards, nor the order transferring 
the decree for execution, amounted to a decision of the question 
whether the decree-holder’s demand must be deemed to have 
been satisfied under section 18 of the Court of Wards Act. 
The judgment-debtor was, therefore, justified in taking this 
plea before the Court at Aligarh. (Section 42 of the Civil 
Procedure Code, applied.) Sital Prasad v. Messrs. Clement 
Robson & Co., [1921], I. L. R, 43 AIL, 394, referred to. 


Execution SeEconD ApPPEeaL from a decree of G. C. 
Baoawar Eso., District Judge of Aligarh, reversing a decree 
of Bsu Kasur Prasan, Additional Subordinate Judge. 

Kailas Nath Katju, for the appellant. 

Lalit Mohan Banerji, for the respondent. 


The judgment of the Court was delivered by 


Danigts, J.—This is a second appeal by the decree-holder Daniels, J. 
in execution proceedings. The facts are that a simple money 
decree was obtained by the appellant against one Rao Maha- 
raj Singh in the court of the Subordinate Judge of Allahabad. 
The judgment-debtor held property in Aligarh. After the œ 
decree was passed, the estate of the judgment-debtor was taken 
over by the Court of Wards. The appellant decree-holder 
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applied to the learned Subordinate Judge to have the Collector 
of Etah as manager of the estate of the judgment-debtor under 
the Court of Wards added on the record and for the decree to 


“be transferred for execution to the court of, the Subordinate 


Judge of Aligarh. The Collector was given notice of. this 
application. He apparently at one time contemplated filing 
objections, for he sent a telegram asking for time to do so. 
Ultimately, ‘however, no objections were filed and an order was 
passed adding the name of the Collector as manager on behalf 
of the Court of Wards and transferring the decree for execu- 
tion to the Aligarh district. When the decree came before the 
executing court in Aligarh, the Collector objected to the execution 
on the ground that as the decree-holder had failed to notify his 
claim under section 17 of the Court of Wards Act, his demand 
must be deemed in law to have been satisfied under section 18 
of the same Act. This contention was rejected by the Subordinate 
Judge but was accepted by the learned District Judge in appeal. 
The decree-holder comes here in second appeal relying on Order 
21, rule 28 of the Code of Civil Procedure and urging that on 
account of the failure of the Collector to take objections before 
the learned Subordinate Judge of Allahabad, the matter in dis- 
pute must be deemed to be res judicata between the parties. 
We think that there is no force in this contention. Unless it can 
be held that the matter has been expressly-or impliedly decided 
between the parties, there is no doubt that the court to which the 
decree was transferred for execution had jurisdiction to enter- 
tain the objection preferred to it. Thisis expressly laid down 
in section 42 of the Code of Civil Procedure. That section 
has been interpreted by this Court in Sital Prasad v. Messrs. 
Clement Robson & Co, (1) and it has been held that the enact- 
ment is clearly intended to be of general application and to 
remove all questions arising out of the decree, such as those 
dealt with by section 47 of the Code and the like, from the 
cognisance of the court which made the transfer.. We think 
that neither the impleading of the Collector as a party as 
representing the Court óf Wards which had taken over the 
superintendence of the judgment-debtor’s estate, nor the order 
transferring the decree for exgcution (the latter order might 
have been, though in fact it was not, passed exparte) amounts 
to a decision of the question whether the decree-holder’s demand 
must be deemed to have been satisfied under section 18 of 
the Court of Wards Act; and we hold that the judgment-debtor 
was not precluded from taking this plea before the learned 
Subordinate Judge of Aligarh. 


We accordingly dismiss the appeal with costs. 
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MAHABIR. SINGH anp anotHer (Plaintiffs) . 
versus 


MATABADAL SINGH AnD otuers (Defendants).* 


Pre-emption—Custom _of—Wajib-ul-arz, recorded in—Verified by Lransay, J 
mohtamims and superior proprietors—Class of persons known as KANHAIYA 


mohtamims—Righis and habilities—When custom applicable 
to them. 

A certain village contained a class of persons known as 
mohtamims who used to collect rents from tenants, pay Govern- 
ment revenue and were in the habit of selling their shares and 
could get the same partitioned. According to the Settlement 
Report there were several kinds of proprietary tenures in the 
village and among those were two classes of tenures one of 
which comprised patiidart mahals in the possession of these 
mohlamims. The liability of these mohtumims to pay the 
Government revenue was recognized by Regulation 8 of 1793. 
The wajib-ul-arz of the village recorded a custom of pre-emption 
and was verified by all the mohiamtims and some of the 
superior proprietors. 

Held, that the mohtamims held, at any rate, a kind of 
proprietary interest in the village and that the custom of 
pre-emption recorded in the wajileul-arg was applicable 
to them, =.. 


Seconp APPEAL from a decree of A. G. P. PULLAN Esq., 
District Judge of Benares, confirming a decree of Basu RAJA 
Ram, Additional Subordinate Judge of Jaunpur. 

Peary Lal Banerji and Narmadeshwar Prasad Upadhiya, 
for the appellants. 

Iqbal Ahmad, for the respondents. 

The judgment of the Court was delivered by 

Kanuawa Lat, J.—This appeal arises out of a suit for pre- 
emption, and the question for consideration is whether the 
plaintiffs are entitled to claim pre-emption in respect of the 
property in dispute. The property in question comprises a 
certain zamindari share in parg4na Kariat Mendhba in the Dis- 
trict of Jaunpur and was sold by Gaya Din Singh, the defendant 
No. 12, in favour of the defendants Nos. 1,5, 10and 11 for 
Rs. 1,300, on the 25th February, 1919. The perganas constituting 
the district of Jaunpur were evidently recast sometime after 
the permanent settlement of 1795, and pargana Kariat Medha 
is evidently identical with or included*in pargana Karindah, 
referred to at pages 185 and 245 in the Duncan Records 
of 1795. ; i 
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The allegation of the plaintiffs was that there was a custom 
of pre-emption prevailing in the village and that the real sale 
„consideration was Rs. 1,025. The trial court found that there 
was a custom of pre-emption in the village as recorded in the 
wajib-ul-arg of 1883-84 but it was inapplicable to the property 
in question wherein the vendor possessed only the “rights of 
a mohtamim”. With regard to the amount of sale-consideration 
the finding of the trial court was that the amount mentioned 
in the sale-deed was correct. The lower appellate court upheld 
that decree. 


The main point for consideration in this appealis whether 
the rights of a mtohtamim, as recorded in the settlement of 
1883-84 are transferable rights of a kind to which the custom 
of pre-emption, recorded in the waofib-ul-arz, can be made 
applicable. 

It was admitted by the parties before the court of first 
instance that the mohtamims made collections of rents from 
the tenants, paid the Government revenue and were in the 
habit of selling their shares and could get the same partitioned. 
In fact, the entire arrangement in connection with the collection 
of rents and the letting out of land appertaining to the village 
was in the hands of these mohiamims who only paid a certain 
amount of profits to the absent or sleeping proprietors. In the 
khasra kistwar, prepared in 1864, these mohtantims were 
recorded in the column of tenants; but at the time of the last 
settlement in 1884, two columns were prepared in the khewat, 
one for.the names of the pattidars and the other for the 
names of mohltamims, mustajirs ow muritahins. A mustajir. was 
a farmer; a mohtamim actually meant a manager; and a 
muriahin meant a mortgagee. The existence of these columns 
indicated that there was at that time a certain class which was 
then generally known as mohtamimis, possessing certain definite 
rights. The nature of the rights exercised by these mohtamims 
being now admitted, the point that arises for consideration is 
whether these rights were proprietary or under-proprietary 
rights so as to give rise to a right of pre-emption in case they 
were transferred. 


A reference to the settlement report of 1883-84 shows that 
there were several kinds of proprietary tenures in the Jaunpur 
district and among these proprietary tenures were two classes 
of tenures one of which comprised peshkashdari mahals and the 
other patitdart mahals in the possession of Sarbarahkars or 
mohtamims. - 


At the time of the permanent settlement of 1795 it was 
found that these pattidari mahals contained such a multitude 
of small tenures that it was not easy for the Government to 
make satisfactory arrangements for the collection of the land 


: 
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revenue from each and every one of the petty holders separately. Cw 
The Board of Revenue accordingly wrote to Duncan on the 1024 


19th September, 1794 suggesting that, in order to obviate the = — 
inconveniences of settling with the numerous pattidars, who Mananm 
possessed proprietary rights, it might be advisable to appoint a 
managers stich as were provided for by Regulation 8 of 1793 Marazanar, 
for Bengal. Duncan wrote in reply on the 20th of October, SINGH. 
1794 that he had already concluded his settlement without any Kanhaiya 
applications for managers being appointed except in one pargana Lal, J. 
named pargana Karindah and that it was unnecessary to make ” 

any change, as every pattidar could sue to have his own 

pattidari divided. On the 7th November, 1794 the Governor- 

General wrote to Duncan approving of his view and telling 

him that it was inadvisable to appoint managers, as suggested 

by the Board, as it seemed better to permit and support, as far d 

as could be done, the system of internal management with 

reference to the pattidaris now in force on the principle of 

preserving a union among the different sections of large families, 

preferring occasional and individual claims to the courts of 

justice. The best account of what the system adopted by 

Duncan was will be found in Duncans own words in the 

following extracts from the Benares Regulations, which will 

be found in the settlement report aforesaid at page 80 :— 


“The irae eed inthe zamindari Of Benares consist for the 
most part of village zamindars, paying the revenue of their 
lands to Government jointly with one or more pattidars or 
partners descended from the same, common stock. Some of 
these pattidars have had their interior pattis or shares rendered 
distinct; whilst those of the major part still continue annexed 
to, and blended or in common with, the share or shares of the 
principal family, or of the headmen amongst the brethren, 
being either one or more, whose names have been usually 
inserted in the pattas, kabuliats and other engagements for 
the public revenue. With the general consent of the inferior 
pattidars, this mode was adhered to in the aforesaid settle- 
ment, leaving an option to such pattidars as might then or 
afterwards think themselves aggrieved, or be desirous of 
separating from their brethren, to prosecute for that purpose 
in the Adalat, By this moge of procedure, they may obtain a 
separation of their family share of the estate, and procure 
a separate patta, subject to the payment of a proportionate 
part of the jama assessed om the joint estate; but, in the 
meantime, those of the brethren whose names stand inserted in 
the Government patta, are held and considered to be imme- 
diately respongible, through the amils, to Government for the 
whole of that jama. The only exception to this general rule : 
exists in the pargana of Karandah, where the decennial 
settlement could only be concluded by a considerable number 
of these zamindars being admitted to enter into Kabuliats in 
which they themselves agreed to the nomination of certain 
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persons to act on their joint parts, under the description of 
sarbarahkars’ or managers. This expedient was acquiesced in, 
under the condition that the responsibility of the zamindars 
should remain undiminished, and that they might, whenever 
they pleased, dismiss these agents, after adjusting accounts 
with and satisfying them as to any balance that might be 
justly due to them.” 


Although Duncan said he did not want managers, the system 
he aimed at was a lambardari one. That system appears to have 
been adopted in respect of pargana Karanda which then formed 
one of the parganas of the Jaunpur district. ` 


Section 23 of Regulation 8 of 1793, which appears to kave 
been followed in this pargana, lays down :— 


“Where more proprietors than one possess an undivided 
estate, and the whole of them be not within the description 
of disqualified landholders specified in section 20, the settlement 
is to be made with them jointly, and they are to be required 
to elect a sarbarahkar or manager who shall have the exclusive 
management of their lands during the continaance of his 
appointment. The determination of the majority of the proprie- 
tors, or of the majority of those present in the event of the ab- 
sence of any, is to be binding on the remainder in the cHoice of 
a manager; and when the votes of the proprietors are equal, 
the election of the manager is to be ‘determined by the 
greater interest of the proprietors in thé property. If in any 
case the interest also be equal, the manager is to be appointed 
by the Board of Revenue. ’’ 


s 

A reference to the various provisions of that Regulation 
shows the necessity for the various titles assigned to the persons 
who were made responsible for the payment of the Government 
revenue in the revision of records of 1883-84 There was a 
column provided for pattidars or proprietors and there was 
another column provided for the entry of the names of farmers 
(mustajirs), managers (mohtamims) and mortgagees (murta- 


: hins) the liability of each of whom to pay the Government 


revenue was recognised by the Regulation. 


The managers were clearly, the representatives or agents 
of the entire proprietary body of the mahal and their powers 
were co-extensive with the powers of the proprietors whom 
they represented with the only difference that while all the 
proprietors continued jointly and severally liable to the Govern- 
ment for the payment of the revenue, the persons who were 
immediately responsible for the collection of the rents and for 
letting out the lands to the tenants and for the payment of the 
revenue were persons who were nominated by the co-sharers or 
appointed by the Board of Revenue as mohtamims or managers 
tọ represent the entire proprietary body. ; 

r 
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The court of first instance refers to a decision of the District 
Judge of Benares in a suit filed by certain superior proprietors 
against some other persons for a declaration in the Civil Court 
that they were the zamindars and that the mohtamims were 
not entitled to claima partition of the village. That suit was 
decreed by the first court but on appeal the then District Judge, 
Mr. Dalal, acting on the analogy of “ peshkashdars’’ and 
“farotars’ referred to in the settlement report of Mr. P. C. 
Wheeler, came to the conclusion that the mohtamims were under- 
proprietors holding under what he called a mobtamim tenure 
and were entitled to sue fora partition of their share. A 
peshkashdari tenureis, however, different from a mohtamim 
tenure, for as stated in the old Gazetteer of the Jaunpur 
district compiled by Mr. (now Sir John) Hewett, the pesh- 
kaslidari mahals received their name from the fact that -their 
revenue was formerly assigned for the maintenance of the 
Jaunpur garrison and was collected by the Bakshi or the pay- 
master of the Army. The mohtamims were appointed in 
accordance with Regulation 8 of 1793 and possessed pro- 
prietary rights. They were themselves co-sharers and possessed 
a power of management over the entire mahal on behalf of all 
the pattidars or co-sharers of the village. 


The wajib-1l-are recording the custom of pre-emption was 
verified by all the’ mohtamims and “some of the superior 
proprietors; and we have no doubt that these mohtamims held 
at any ratea kind of proprietary interest in the village and 
that the custom of pre-emption recosded in the wajib-ul-ars 
was applicable to them. The plaintiffs are, therefore, entitled 
to claim pre-emption. The correctness of the finding of the 
trial court regarding the amount of sale consideration settled 
for the property in question is not here disputed. This appeal 
must, therefore, succeed and is accordingly allowed, the result 
being that the claim of the plaintiff will stand decreed for 
possession: of the property in dispute subject to the payment 
of Rs. 1,300 into court to be paid over to the defendants- 
vendees within two months from this date. In case of payment 
the plaintiffs will get their costs here and hitherto from the 
defendants-vendees and in case’of non-payment the defendants- 
vendees will get their costs here and hitherto from the 
plaintiffs. 


Appeal allowed. 
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RAJA UDAIRAJ SINGH (Plaintiff) 
UCYSUS 


THE SECRETARY OF STATE FOR INDIA 
IN COUNCIL (Defendant) .* 


U. P. Šora Rates Act of 1914, section 14—Subordinate Judge’s 
Court—When cognisance of suit barred—Specific Relief Act, 
section 42—Civil Courts—Valuation of suits—Counsel and client 
—Duties of—Assessment of rates—Jurisdiction of Courts to 
decide question relating to—How to determine, 


It is a principle of English Law that a subject from whom 
any tax or impost is sought to be levied, is entitled to raise 
before a court of competent jurisdiction the question whether 
the authorities levying such tax or impost are or are not acting 
within their statutory powers, 


In determining questions arising with regard to cases appa- 
rently Jying somewhere near the borderland of the jurisdiction 
of two sets of courts, 3%. e, the ordinary civil courts and the 
“other courts constituted under the Local Land’ Revenue and 
Tenancy Act, it is the substance of the relief sought and not 
the mere form in which a case is preferred i in the plaint that 
must be looked to. 


Where a suit was instituted in the Court of a Subordinate 
Judge and one of the reliefs sought by the plaintiff was to the 
effect that the assessment of a rate imposed upon plaintiff’s 
estate, under the N, W. P. Local Rates Act (Act No. 18 of 
1871) be set aside, held, that the cognisance of the suit by 
the civil court was barred by the Prohibition enacted in section 
14 of the U. P. Local Rates Act of rgr4, 


It is necessary in the interests of the litigant public that a 
fair valuation should be put upon every suit. If a plaintiff 
is permitted to place any fanciful figure as the value of a suit, 
“he subjects the defendant to an unfair burden as regards the 
costs which he is prima facie liable to pay his counsel and 
also subjects him to a continuing possible liability to pay 
the plaintiff an amount by way of costs far in excess of the 
real value of the case, ae plaintiff may also embarrass 
himself, 


It is as miteh the duty of a counsel to protect his client 
from the liability to pay excessive fees as to protect .him from 
an adverse decree. 


First APPEAL from a decree of Banu Man Monan SAN- 


YAL, Subordinate Judge of Bijnor at Moradabad. 


F. Owen O'Neil, E.'A. Howard, Uma Shankar Bajpai and 


Shiam Krishna Dar, for the appellant, 


Lalit Mohan Batterji, for the respondent. 
* F, A. No. 78 of 1922. 
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The judgment of the Court was delivered by 


Mears, C. J.— This was a suit brought by Raja Udairaj 
Singh of Kashipur against the Secretary of State for India in. 
Council in which certain reliefs were sought by way of declara- 
tion. Those reliefs may beset forth at once in the precise 
language of the plaint. They are as follows :— 


(a) A declaration “to the effect that the plaintiff is entitled 
to hold the domain of Barhapura for all time as a revenue free 
and untaxable domain in perpetual succession.” 


(b) A declaration “that the imposition of 1874 is illegal 
and invalid as against himself.” 


We do not quite understand why the second relief has been 
worded in this particular form. What the plaintiff desires 
to challenge is the levy of a cess on the property described as 
“the domain of Barhapura” under the provisions of the N. 
W. P. Local Rates Act (Act No. 18 of 1871), which came inte 
force on the 6th of April of that year. The record before us 
shows that a cess was levied upon this property immediately on 
the passing of the said Act. 


One of the pleas raised by the defendant was that the cogni- 
sance of the suit by the court in which it was instituted, that of 
the Subordinate Judge of Bijnor, was barred by the provisions 
of section 14 of the U. P. Local Ratés Act (Local Act No. 1 
of 1914), which now takes the place of the older statute under 
which the cess was first imposed. The words of this section 
are as follows :— . 

‘* A suit shall not lie im any civil court to set aside or modify 
any assessment of a rate imposed under this Act,” 

The trial court framed an issue on this plea, but has not 
decided it: it tried out the suit and has dismissed it on the 
merits. The question of jurisdiction has, however, been argued 
out before us and we think we ought to determine it. We note 
that the wérds of the prohibition are :— 


“ To set aside or modify,” 


_ It might perhaps be argued that any question as to the 
amount of assessment imposedeunder this Act might well be 
left to the exclusive jurisdiction of the revenue courts; but that 
it must be competent for a civil court to adjudicate upon the 
larger question whether certain property was liable to assess- 
ment at all. It is undoubtedly a principle of English law that a 
subject from whom any tax or impost is sought to be levied, 
is entitled to raise Wefore a court of competent jurisdiction the 
question whether the authorities levying such tax or impost are 
or are not acting within their statutory powers. The questien 
in this case, however, is as to the proper Tribunal competent 
by law to give the plaintiff the lief which he seeks. In this 
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province we have side by side with the ordinary civil courts, 
other courts constituted under the Local Land Revenue and 
Tenancy Act, and certain matters are reserved by law to the 
“exclusive jurisdiction of these latter courts. The Collector of 
a district, the Commissioner of a division and the Board of 
Revenue in these provinces are not merely executive authorities, 
but they are also courts of justice with special jurisdiction of 
their own which is guarded by statute from interference on the 
part of the ordinary civil courts. In determining questions, 
which from time to time arise with regard to cases apparently 
lying somewhere near the borderland of the jurisdiction of the 
two sets of courts, one principle has been consistently laid down 
and maintained by this court: it is the substance of the relief 
sought, and not the mere form in which the case is preferred 
in the plaint, that must be looked to in order to determine the 
proper forum for the trial of the action. Looking at the ques- 
tion thus broadly, it seems to us almost beyond argument that 
the present suit is, as regards the second of the two reliefs 
claimed, a suit to set aside the assessment of a rate imposed 
under the Local Rates Act. If it be suggested that the revenue 
courts to which we have referred, being presided over by 
officers directly concerned in the assessment and collection of 
taxation levied upon agricultural land, are not suitable authori- 
ties to adjudicate upon a question of liability such as that raised 
by the plaintiff in this case, the answer appé@ars to be that the 
legislature having seen fit to trust these courts to make a just 
and impartial use of the special knowledge which their presiding 


‘officers do undoubtedly * possess in such matters, it is not for 


us to question the policy of the legi$lature. Moreover, it may 
be pointed out that an appeal lies to His Majesty in Council 
from a decision pronounced by the Board of Revenue in its 
judicial capacity. ; 

Mr, O’Neil, in his argument on behalf of the appellant, laid 
great stress on the provisions of section 42 of the Specific 
Relief Act (Act No. I of 1877). We do not deny for a moment 
that the plaintiff, on the facts alleged by him, would have a 
cause of action for relief under the provisions of this section, 
provided always that the jurisdiction of the ordinary civil courts 
in this matter is not expressly taken away by statute. A mere 
reference to the general provisions of section 42 of the Specific 
Relief Act cannot by itself assist us in determining the further 
question, whether the relief sought in this particular suit does or 
does not fall under the prohibition. contained in section 14 of 
the U, P. Local Rates-Act (Act No. I of 1914). Indeed, if 
the point is to be argued on technical grounds rather than on 
the broad principle which we have already suggested, this refer- 
ence to section 42 of the Specific Relief Act only’ suggests a 
further difficulty in the plaintiff's way. Under that section 
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itself the civil courts are prohibited from granting relief by way 
ofa mere declaration when the plaintiff, being entitled to fur- 
ther or consequential relief, has omitted to claim it. In the 
‘present case it seems obvious that the plaintiff could have 
claimed further relief, both by way of a refund of money paid 
by him under protest in the past in satisfaction of the demand 
which he alleges to be illegal, and also by way of a perpetual 
injunction for the future. The plaintiff has omitted to claim 
these further reliefs, because by doing so he would have made 
it too flagrantly obvious that his suit was essentially one to set 
aside.the assessment of a rate imposed under the U. P. Local 
Rates Act of 1914. The civil court; however, is not concerned 
with the reasons which may have influenced a plaintiff in omit- 
ting to claim a particular relief. Itavould bea curious and 
anomalous result if we were compelled to hold that the cogni- 
sance of the civil court was barred in respect of the subsidiary 
reliefs obviously claimable by the plaintiff, and necessary in 
order to give him complete relief on the cause of action preferr- 
ed by him, but that this bar could be evaded by the plaintiff's 
abandoning such consequential reliefs and limiting himself to a 
suit for a mere declaration. 


The conclusion we arrive at is that the cognisance of this 
suit by the learned Subordinate Judge of Bijnor was barred, at 
any rate, in respect ©f the second of the iwo reliefs claimed, by 
the prohibition enacted in section 14 of the U. P. Local Rates 
Act of 1914. Itis contended, however, that these considera- 
tions do not apply to the first of the two reliefs claimed. Our 
own opinion with regard to this relief is that in’ so far as the 
defendant to the action is concerned, the declaration sought is 
one which it is simply incompetent for any court of civil juris- 
diction to grant. The question sought to be raised by the 
words “ In perpetual succession ” in the said relief is not one 
which concerns the defendant. He does not desire to prevent 
the “Domain of Barhapura” from descending as an inalien- 
able estate, in accordance with the line of succession laid down in 
a certain sanad of the year 1828 which is the original document 
of title set up by the plaintig; nor is there anything in the 
imposition of a local rate or cess upon this land to interfere 
with the plaintiff’s tenure of the property, or its devolution 
after the death of the plaintiff. So far as the defendant 
is concerned, the claim preferred in connection. with this first 
relief is one for a declaration that the land described as “the 
domain of Barhapura ” is for all time untaxable by any Act 
either of the Local, or of the Imperial Legislature. If the 
land in suit forms part of “ The territories for the time being 

- administered by the Governor of. the United Provinces’, then 
it is subject to the jurisdiction of the legislature of the province 
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and a civil court exercising jurisdiction within those territories 
has no right to declare it for ever untaxable. This is a per- 
"fectly distinct question from the question whether the rate or 
cess which is being levied upon the plaintiff now has actually 
been imposed, or is being levied, within the statutory ution 
of the Local Rates Act of 1914. 


We doubt, however, whether this point can he made per- 
fectly clear without a more detailed examination of the plead- 
ings and evidence in the case, Moreover, we are bound to take 
note of the fact that the trial court has elected to pass over the 
preliminary objection to its own jurisdiction and to try out the 
suit on the merits. In spite, therefore, of the doubts which we 
felt at an early stage of the argument on the question of juris- 
diction, we thought it our duty to hear the appeal on the merits 
and it seems only fair to both parties that we should pronounce a 
decision onthesame. [His Lordship then discussed the evidence 
at length and arrived at.a conclusion on the merits adverse to 
the plaintiff.] We now pass to a matter of more general interest. 
The plaintiff valued this suit for purposes of a and 
court-fees at no less a sum than fifty lakhs. 


Whilst appreciating though not wholly accepting the view 
of the Raja that the claim of the Local Government touches the 
dignity and honour of "his house and famjly, we express our 
regret that he should have acquiesced in or directed such a 
figure to be inserted. 

Allowing the widest margin for contingencies, the interest on 
a capital sum of Rs. 50,000 would more than provide the annually 
recurring payment, and it would, in our opinion, have been 
better had the plaintiff set out the considerations of status and 
dignity in the petition and whilst emphasising the importance 
which he attached to them had stated that he refrained from 
appraising them in terms of money, 


It is necessary in the interests of the litigant public that a fair 
valuation should be put upon every suit. In this court, fees on 
the higher scale are usually given and in the absence of taxing 
masters they are graduated accerding to the valuation fixed by 
the plaintiff. Obviously if a plaintiff is permitted to place any 
fanciful figure as the value of the suit, he subjects the defend- 
ant to an unfair burden as regards the costs which he i is prima 
facie liable to pay his counsel and also subjects him to a con- 
tinuing possible liability to pay the plaintiffan amount by way 
of costs far in excess of the real value of the case. 

A minor and less important matter is that the plaintiff may 
embarrass himself, 

The latter indeed is exactly what happened. The effect of 
this unwise valyation pressed so heavily upon the Raja in this 
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Court that he applied on the 15th of May, 1923 for a nine 
months’ adjournment on the ground that he was prevented at 
present from “ undertaking heavy expenditure in counsel’s 
fees”. Onthe 3rd of December, 1923 he applied again stating 
that until the Kharif collections in January 1924 he would not 
be in a position to find the fees necessary to engage counsel. 
At the time of granting these concessions the court was not 
in possession of information to enable the extravagance of the 
valuation to be estimated. 


We think that counsel for the defendant, when first this 
excessive valuation came.to their notice, should at once, before 
drafting any written statement, have applied to the court for 
an order on the plaintiff to deliver particulars in writing “ of 
the valuation of fifty lakhs stating how much thereof is refer- 
able to the cess and how much to other and what considera- 
tions ”. It is as much the duty of a counsel to protect his 
client from the liability to pay excessive fees as to protect him 
from an adversé decree. It was not, in our opinion, sufficient 
for the written statement to allege that the valuation was 
excessive and to leave it at that. 


It would have been the manifest duty of the Judge to make 
such an order and in all probability the plaintiff would have 
amended his valuation to an amount. more within the limits 
of reality. R 


e 

If he failed to do so, then the Judge should himself have 
decided the matter and been watchful not to allow the plaintiff, 
if he succeeded, more than a reasonable amount of costs. As 
regards the costs incurred by the defendant, there would be 
no ground for withholding any sum certified as having been 
paid, even if such amount happened to be more than, in the 
- opinion of the Judge, would have been disbursed on a fair 
valuation. 


In this particular case we have been told that the Local 
Government has paid the usual higher scale fee on the recognised 
computation and whilst the recoupment of .this to the Local 
‘Government willimpose a heavy burden upon the plaintiff, we 
can see no ground for relievigg him of any part of the liability. 
The amont of the valuation was fixed by him and he must 
bear the consequences. 


We, therefore, dismiss the appeal with costs. 
Appeal dismissed. 
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. SHAHZAD SINGH (Decree-Holder) 
VEFSUS 


HANUMAN RAI anp orueErs (Judgment-Debtors). * 


Jurisdiction—Decree transferred to Collector for execttion—Sale 
of property—Property purchased by decree-holder—Encumbranc- 
es, discovery of by purchaser—Re-sale—A pplication to Collector 
—Balance of purchase-money—Realization of—Collector’s powers 
—Civil Courts jurisdiciion—W hen ceased. 


In applying for the execution, of a mortgage decree, the 
decree-holder, after making an enquiry into the Sub-Registrar’s 
Office, declared that the property to be sold was ancestral and 
free from encumbrances. .The decree was subsequently trans- 
mitted to the Collector with a note that there were no encum- 
brances over the property. The property was then sold by 
the Collector and the decree-holder himself purchased it. After 
he had given a certificate of satisfaction of his own decree 
but had, under the rules, to pay the balance, he discovered 
that there was heavy incumbrance over the property. There- 
upon the decree-holder did not pay the balance but asked the 

è Collector to re-sell the property. The Collector rejected his 
application on the ground of jurisdiction. On an appeal to 
the Civil Court, the fatter held that once the case had been 
transferred to the Collector, it had no power to pass any order 
in that case, 

Held, that the degree having been sent to the Collector for 
execution, the Civil Court ceased to have any jurisdiction 
over the execution proceedings.*® Held, further, that the Col- 
lector was wrong in assuming that he had no jurisdiction to 
find out what were really the encumbrances over the property. 
In spite of the sale having taken place, it was for the Collector 
to decide whether he would re-sell the property or not in order 
to realize the balance of the purchase-money. (Rule No. 26 
framed by the Local Government, referred to.) : 


_ Exxcuttion Sgconp APPEAL froma decree of H. Begarry 
Eso., District Judge of Ghazipur, confirming a decree of BABU 
KamEsHWwar Nata, SubordinatesJudge. 


Uma Shankar Bajpai and Surendro Nath Verma, for the 
appellant. . 


M. L. Agarwala and Janki Prasad, for the respondents. 
The following judgments were delivered :— 


Muxerji, J.—This appeal arises undef peculiar circum- 
stances. The appellant Shahzad Singh obtained a mortgage 
decree for sale of the property of Hanuman Rai and others, 
the final decree havirlg been passed some time in December 1920. 


* Ex. S. A. No. 1251 of 1923. 
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The appellant put in his application for execution of the decree 
on rst July, 1921 and declared that the property was ancestral. 
He also stated that the property was subject to no encum-, 
brances. His duty included the production of a certificate 
from the Sub-Registrar as to whether there was any encum- 
brance or not, and this he performed. But it was the duty 
of the Collector and Collector alone to find out with the 
assistance of both the decree-holder and the judgment-debtor 
what were the encumbrances that were to be notified as existing 
over the property. The decree was transmitted to the Collector 
for execution, apparently with a note that there were no 
encumbrances over the property. The property was sold by 
the Collector and the decree-holder himself purchased the same 
for the sum of Rs. 5,200. He gave a certificate of satisfaction 
of his own decree and had under the rules to pay the balance. 
He then discovered that there was heavy encumbrance over 
the property, the date of which was more than 12 years prior 
to the date of the sale. It was on this account that this 
encumbrance was not shown in the Sub-Registrar’s certificate 
which was only for 12 years. The decree-holder naturally 
found that he had made a bad bargain and attempted to resile 
from it. He did not put it in the balance of the purchase money 
and he asked the Collector to re-sell the property declaring 
the encumbrance which he discovered. ‘Fhe Assistant Collector, 
who was in charge of the sale, refused to hear him, being of 
opinion that he could not go behind the orders of the Civil 
Court. An appeal was lodged: to the Collector and he also 
thought that the remedy of the appellant lay in the Civil Court. 
He said :— 


“If the Civil Courts agree to this, the sale will be set aside. 
I agree with the sale officer in not encroaching on the juris- 


diction of the Civil Courts and I dismiss the appeal with 


(e 


costs.” 


‘The appellant then went to the Civil Court and asked 
the learned Subordinate Judge to declare that the property was 
really non-ancestral. His object was clear. He wanted that 
if the property was declared nog-ancestral, the Civil Court would 
call back the papers and proceed with the sale afresh. If that 
had happened, he would have been entitled to show to the Civil 
Court that there was an encumbrance. The learned Subordinate 
Judge, however, held that once the case had been transferred to 
the Collector, the Civil Court had no power to pass any order in 
that case. I entirely agree with this view which was also 
upheld by the learned District Judge. In Chapter IV, rule IX 
of the General Rules (Civil) of rgt1 for Civil Courts, it is 
expressly laid -down that “A Civil Court? has no power to 
interfere with the procedure of a Collector in the execution of 
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a decree which has been transferred to him under section 68 
of Act V of 1908”. The question whether the property was 
ancestral or not was already decided between the parties and 
that decision was binding on both. The decree having been 
sent to the Collector for execution, the Civil Court ceased to 
have any jurisdiction over the execution proceedings. All that 
it could do wasto recall the papers. But the result would be 
that when the decree-holder again applied for execution, the 
papers would have te be sent back to the Collector the pro- 
perty having been declared to be ancestral. 


The appellant has now come to this Court for his remedy. 
Iam afraid we cannot give him any. But it seems to me 
perfectly clear that the learned Assistant Collector and the 
Collector were wrong in assuming that they had no jurisdiction 
to find out what were really the encumbrances over the property. 
In spite of the sale having taken place, it is for the Collector to 
decide whether he would re-sell the property or not in order 
to realise the balance of the purchase money. Under rules 
framed by Local Government, (rule No. 26) itis entirely in 
the discretion of the Collector to decide whether he would or 
not realise the balance of the purchase-money by re-sale. It 
is to be noted that the decree-holder is not at all at fault. If he 
was not aware of any encumbrance in spite ofan enquiry into 
the Sub-Registrar’s office, it was no fault of his. His conduct 
in purchasing the property for Rs. 5,200 shows that he was 
really unaware of the encumbrance. Otherwise he would not 
have paid such a large yalue for.the property. As Ihave said, 
the learned Collector thought that it was for the Civil Court 
to give directions in the matter and not for him or the Assistant 
Collector to do anything. I am sure if the decree-holder | 


„goes again to the Collector and represents how the law stands 


onthe point, his prayer will be granted. In this appeal I am 
afraid nothing can be done. I would, therefore, dismiss the 
appeal with costs. 


DANIELS, J.—I concur generally. The rules which deter- 
mine the respective functions of the Civil Court and‘of the 
Collector when adecree has been transferred to the latter 
under section 68 of the Civil P¥ocedure Code are, however, not 
the rules framed by this Court but the rules framed by the 
Local Government under section 70 of the Civil Procedure 
Code. Those rules are contained in the Board of Revenue 
Circulars, Volume I, Department II, Circular No. 25. Under 
rules 10, 11 and 18 of those rules it is the gluty of the Collector 
to ascertain the existence of encumbrances and to issue the sale 
proclamation. I concur in the order proposed. 


By thy Court.—The appeal is dismissed with costs. 
Appeal dismissed. 
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CHHOTE LAL (Judgment-Dcbior) 
Versus 


KEDAR NATH and otuers (Decree-Holders).* 


CIVI, 


1924 


March, 13. 


Insolvent Debtor's Act, 1848, section 7—Insolvent’s future property Dawes, J. 
to vest in official assignee—After-acquired property—Disposal Muxesyr, J. 


of by insolvent—Bona fide transactions with insolvent—Valid 
before of ficial assignee’s intervention. 
In spite of the fact that by an order passed under section 
4 of the Insolvent Debtor’s Act, 1848, the future property of 
an insolyent was to vest in the official assignee, the insolvent 
had power to dispose of any pioperty that he might acquire 
after being declared an insolvent, and al] persons dealing with 
him bona fide and for a consideration were to be discharged 
from making a further payment, to the official assignee, provid- 
ed the transactions took place before the official assignee 
intervened and claimed the property on behalf of the insol- 
vent’s estate. Cohen v, Mitchell, 25 Q. B. Div., 262 and 43 
Bom., 890, followed. 


EXECUTION SECOND APPEAL froma decree of E. BENNET 
Eso., District Judge of Agra, confirming a decree of BABU 
PRIYA CHARAN AGARWAL, Subordinate,Judge. 


Kailas Nath Kdtju, for the appellant. 


_ Lalit Mohan Banerji, Peary Lal Banerji and Narain Prasad 
Asthana, for the respondents. è 


The judgment of the Ceurt was delivered by 


Mouxerjt, J.—The facts of this case are briefly these. One 
Kedar Nath of Agra was adjudicated insolvent in Calcutta 
under the Insolvent Debtor’s Act, on 4th September, 1906. 
On 11th of January, 3910, Kedar Nath obtained an 
order for personal discharge, but he continued to be -an 
adjudicated insolvent so far asthe property was concerned. 
In 1921 Kedar Nath sued one Chhote Lal for recovery of a 
certain sum of money on the ground that it was due to him 
for certain services rendereg to Chhote Lal. He obtained a 
decree on 19th January, 1922. On 11th February, 1922, Kedar 
Nath sold the decree to Baijnath. Chhote Lal filed an appeal 
against the decree and made an application to the court for the 
stay of execution pending the appeal on the ground, inter alia, 
that Kedar Nath was an undischarged insolvent. It appears, 
however, that tht parties came to terms on 22nd February, 
1922. A compromise was filed in the execution department 
by which on payment of a sum of Rs. 2,300 to Baijnath, the 
transferee, the decree was taken as fully s&tisfied. The appeal 
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was also dismissed onan application by the appellant, Chhote Lal. 
‘The official assignee then, for the first time, intervened on 3rd 
March, 1922. On that date hè made an application to the 


Cunote Lat “learned Subordinate Judge of Agra asking that his name might 


Yv. 
KEDAR 
Nats 
Mukerji, J. 


be substituted in place of Kedar Nath and that he might be 
permitted to execute the decree. 


We may point out here that the learned Judge of the lower 
appellate court has made a mistake in saying that the application 
was made on 2ist February, 1922, ‘That was the date on 
which the official assignee in Calcutta signed the application 
which was actually filed on 3rd March, 1922. ‘The application 
of the official assignee was dismissed on 4th March, 1922 by 
the learned Subordinate Judge on the ground that the deciee 
had been satisfied and there could be no substitution of names. 
On 24th March, 1922, the official assignce made an indepen- 
dent application for execution of the decree which had been 
obtained by Kedar Nath. Chhote Lal came in and pleaded 
that he had satisfied the decree and it could not be executed 
against him. He led evidence before the court of the first 
instance to prove the factum of payment. The learned Sukor- 
dinate Judge came to the conclusion that there was a payment, 
but that payment could not exonerate Chhoie Lal. On appeal, 
the District Judge came to the same ccrclusion and dismissed 
the appeal of Chhote LAl. ` 


In this Court it has been contended on behalf of Chhote 
Lal that having regard to the law as has been interpreted by 
various rulings of court, he was not to be called upon to make 
a second payment. . 


On behalf of the respondent it was urged that there was 
really no finding on the part of the first court to the effect 
that there was a bona fide payment and that no such finding 
was confirmed by the learned District Judge. We have, how- 
ever, heard a portion of the evidence and notice that the official 
assignee led no evidence to contradict that evidence which had 
been adduced on the part of Chhote Lal. We must, therefore, 
hold and do hold that Chhote Lal did as a matter of fact make 
a payment of Rs. 2,300 and that payment was a bona fide 
one to satisfy the decree passed against him. . 


Now the question is whether the fact that Chhote Lal was 
aware that Kedar Nath was an undischarged insolvent pre- 
cluded him from making a valid payment of the decree. We 
have been referred to sections 7, 26 and 27 of the Insolvent 
Debtor’s Act andto the following cases, namely Cohen v. 
Mitchell, 25 Q. B. Div., 262, 47 Cal., 696, 8 Cal., 556 and 30 
Mad., 145 and 43 Bom., 890. It appears to us as a result of 
these authorities that in spite of the fact that by order passed 
under section 7 of the Insolvent Debtor’s Act, the future 
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property of Kedar Nath was to vest in the official assignee, 
-Kedar: Nath was left free to dispose of any property that he 
might acquire after being declared an insolvent and that all per- 
sons dealing with-him bona fide and for a consideration were 
to be discharged from making a further payment, to the official 
assignee, provided the transactions took place before the 
Official assignee intervened and claimed the property on behalf 
‘of. the insolvent’s estate. 


` The leading case on the point is that of Cohen v. Mitchell 
(1); . That. case was quoted in (?) and SHAw, J., on page 903, 
says.i— 
"= Tn India long before the decision in Cohen v. Mitchell, it 
was held in Kristocomul Mitter v. Suresh Chander Deb, 
I, L. R., 8 Cal, 556, that so long as the official assignee 
: had. not interfered, an insolvent who had not- obtained his final 
‘discharge, had power with respect to after-acquired property 
to buy and sell and give discharge, and do all other acts which 
he could have done before his insolvency ” 
-He has shown-at page go5 of the report that this law applied 
tő both moyeable and immoveable property. We are dealing 
_with moveable property, namely, a decree. 


The authorities, therefore, establish the proposition for 
‘which the appellant contends. Indeed, Mr. Asthana, the learned 
counsel on the other side, agrees that the point cannot be con- 
troverted. We aécordingly allow the appeal with costs, which 
will include fees in this Court on the higher scale and set aside 
the decrees of the courts below, and dismiss the application 
for execution made by ‘the official’ assignee. The appellant 
-will get his costs in the cofirts below as well. É 

A Appeal allowed. 


[Section 7 + of the Insolvent Debtor’s Act, 1848, (11 and 
12 Vict.- Cap. 21) substantially corresponds with sec. 28 (4) 
of the Provincial Insolvency Act (V of 1920).—Ed. A. L. J.] 


(1) 25 Q.B. D., 262, (2) L L. R., 43 Bom., 890. 


THE MUNICIPAL BOARD OF BARIELLY (Applicant) 
' UCrsus 
HAFIZ ALA BAKSH (Opposite-party) 


Residence—What amounis 1o—How to decide—Persons trading otta 
bids their family home—Occasional visits to family home for 


recréation, 
In every case residence is a question of fact and it must 


depend upon the particular circumstances. 3 
resi * Mis. Case. No, 44 of 1924. 
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The general practice is to -accept as the person’s residence 
the place where throughout the ycar one would ordinarily expect 
him to be found. * 

: In the case of traders carrying on business at a place distant 
from their native town, their place of residence was manifestly 
the place where they earned a living and did their daily work 
nor did that place cease to be their residence because ‘for 
purposes of rest or recreation or family ties, they occasionally 
returned to the family home where they and their families had 
been brought up. 


-MISCELLANEOUS REFERENCE under scction 162 (1) of the 
Municipalities Act from the District Magistrate of Bareilly. . 

The parties were not represented. 

The judgment of the.Court was delivered by 


Mears, C. J.—This is a reference under section 162 (1) of 
the Municipalities Act from the District Magistrate of Bareilly 
who seeks guidance as to the principle upon which certain named 
gentlemen should be taxed in the notified area of Aonla. In that 
area there is the following rule governing it :— 

“A tax on all persons residing or carrying on any trade, 
calling or vacation, or owning property within the notified 
area of Aonla will be levied according to their circumstances 
and property provided that in case of non-residents the tax 
will be levied with regard only to the value of their property 
and trade within the’notified area.’ 

The question upon which decision is sought has arisen in 
this way. There are certain gentlemen whose native town is 


Aonla, They have gone out into the world, principally Calcutta, 


where they have established business and where they have 


established households; but they return to their native district 


and to their ancestral family houses either for rest or on 
occasions of family ceremonies and it may be taken generally 
that two months is the outside period during which any one 
of these would be expected to be found in the town of Aonla. 
The taxation, as will be seen from the rule, falls under two 
heads; that is to say, there is a tax upon all persons who reside 
or catry on any trade or calling or vocation or owning property 
within the notified area, and that taxis levied upon those 
resident persons or those persons carrying on trade according 
to their circumstances and their property. But with regard to 
the class of cases of people who are non-residents, they pay a 
tax which is calculated upon the value of their property and 


‘trade within the notified area. If these gentlemen are held to 


be persons residing within the area, they will be subject to a 
very much greater tax than if they are held to be non-residents. 
They do not object to taxation as non-residents upon the value 
of their property within the notified arca. In passing one may 
remark that there is no evidence that they carry on any trade 
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within the notified area. We are of opinion that on the -facts 
as laid before us with regard to (1) Hasan. Ala Baksh, (2) 


Tanbir Ahmad and Khairunnisan, (3) Zain Uddin, (4) 


Muhammad Ibrahim, (5) Abdul Shakur and (6) Abdul Qayum 
and (7) Ahmad Murtaza and Muhammad Murtaza. with 
regard to all of these, the facts as stated do not bring them 
within the description of persons residing within the notified 
area of Aonla. In every case residence is a question of fact, 
and it must depend upon the particular circumstances. The 
general practice is to accept as the person's residence the place 
where throughout the year you would ordinarily expect him 
to be found. The term residence is naturally a flexible one, 
but in the case “of gentlemen such as these who are traders 
carrying on business either at Calcutta or elsewhere, their place 
of residence is manifestly their place where they earn a living 
and do their daily work.nor does that place cease to be their 
residence because for purposes of rest or recreation or family 
ties, they occasionally return tathe family home where they 
and their families have been brought up. We are, therefore, of 
opinion that these gentlemen should not be taxed as residents 
but. merely in respect of property owned by them within the 
notified area. 


HIRA LAL (Plaintiff) 
UVETSUS 
HOTI LAL (Defendant).* 


Landlord and tenani—Rent suit—Differcni holdings—Joint claim— 
When suit not mainlainable—Agra Tenancy Act, provisions of— 
Civil Procedure Code, Order 2, rule O—Inapplicability of. | 

Where in a suit for arrears of rent plaintiff joined a Claim for 
occupancy and non-occupancy holdings, held, that in view of 
the ruling in the case of Jaggannath Prasad v. Tore, 3 
A. L. J. R., Gro, the suit of the plaintiff was not maintainable, 
Under the Tenancy Act there should be different suits in res- 
pect of different holdings, (Order 2, rule 6 of the Civil Pro- 
cedure Code, not applicable, ) 

SECOND APPEAL from a decree of K. A. H. Saas Esg., 
District Judge of Aligarh, modifying a decree of MUNSHI 
MUHAMMAD HABI, ULLAH Kuan, Assistant Collector of ` the 
first class. 


Shankar Saran and Panna Lal, for the appellant. E 
The respondent was not represented. 
* 5. A. No, 193 of 1922. 
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The following judgment was delivered by f 

- MUKERJI, J.—In this appeal the respondent is not represent- 
*ed. The appellant was the plaintiff in the court of first instance, 
He brought a suit for the recavery of arrears of rent against 
the respondent for a period of three years, namely, rabiof 1324 
Fasli, complete 1325 and 1326 Faslis and Kharif 1327 Fasli. 
He showed in his claim thathis claim in respect of 1324 -Fasli 
was for a holding of 17 bighas 17 biswas. In 1325 Fasli, it 
was for a holding of 33 bighas 12 biswas. In 1326 Fasli, it 
was for a holding of 33-bighas 12 biswas and in 1327 Fasli, it 
was for a holding of 17 bighas 17 biswas. ‘The rent alleged 
varied in different years. The defendant contended in his 
written statement that.it was not open to the plaintiff to joina 
claim for occupancy and non-occupancy holdings, that is to. say, 
he could not combine suits in respect of different engagements. 

This plea found favour with both the courts below. . 


The court of first instance dismissed the suit in toto but the 
learned Judge gave a decree for the rabi of 1324 Fasli after 
deduction of what had been admittedly paid by the defendant 
for that period. : 

In second appeal it was contended before a learned Judge of 
this Court that the view taken by the courts below was errone- 
ous. ‘The learned Judge before whom the appeal came on for 
hearing remitted three issues enquiring whether the areas of 17 
bighas 17 biswas and the larger area were held under the same 
engagement or different engagements. The findings returned 
were that there was a holding of 17 bighas and 17 biswas and 
there was another holding for some® additional land in the years 
1325 and 1326 Faslis. 

Inthe case of Jaggannath Prasad vy. Tore(*) a Division Bench 
of this Court consisting of two Judges held that it was not 
open to a landholder to sué a tenant in the same suit in respect 
of different holdings. It was laid down in that case very dis- 
tinctly that the Tenancy Act contemplated that there should be 
different suits in respect of different holdings. ‘That ruling 
still holds good and has not been dissented from so far as I am 
aware. It is quite clear that in wiew of that ruling, this suit of 
the plaintiffs was not maintainable. l 

I am now asked to permit the plaintiff to amend the plaint 
and thereby to withdraw the claim which related to the additional 
lands in two years, namely, 1325 and 1326 Faslis. The ruling 
quoted above was quoted in the judgment of the learned Assist- 
ant Collector, but in the teeth of this ruling? the appellant filed 
his appeal in the lower court and in this Court without ever 
asking for permission to amend his plaint. It has been argued 
before me that it was the duty of the court to order a separate 

(1) [1908] 3 A. L.J.,R., 610. 
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trial in cases where different causes of action had: beeh joined 
and Order 2, rule 6 of the Civil Procedure Code has been relied 
‘upon. That rule of law applies only when it is open to a plaint- 
iff to combiiie-several’ causes. of action in one suit, In the’ 
ruling quoted, it has been ‘distinctly laid down that the rule of 
Civil Procedure Code as to’ the joinder of causes of action does 
not apply to suits for rent under the Tenancy Act. 
. It. follows that it was not open to „the plaintiff. to combine 
separate causes of action in one suit and as it was not permitted 
to the plaintiff, no question of an order by a court for separate 
trials of different causes of action could arise, 


-The -result is that the appeal fails and is hereby dismissed, 
There i is no order’as to costs as the respondent is not represent- 
` Appeal dismissed. 
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NARAIN SINGH. (Defendant) ` 
a "versus. 
ace ` OHIRANII LAL (Plaintif). * 


Contract Act, section 11—Money accepted by ninor—Repaymeni— 
When cannot he compelled—Agree’ to pay on atiaining 
majortiy—Legahity of agreement—Decree against defendant for 
amount of bond ewecuted—Minority, plea of—Failure to prove— 
Effect of. 

If a minor accepts money except for necessaries, he cannot 
“be compelled to repay if and-any contract to do so made by 
him as æ minor is void against him, but if when of full age 
he takes it upon himself to repay, there is no reason either 
in law or equity why his agreement should be deemed unlaw- 
ful. (Section 11 of the Contract Act, referred to.) . 

_ In a suit on a bond executed by the defendant in lieu of 

- an earlier promissory note, the defendant pleaded that he was 

a minor at the date of the execution of the promissory note, 

_held, that the burden of proving minority was on the defendant 

-~ who assertedit. Rajaof Deo v. Abdullah, [1918] I, L. R., 4s 

_ Cal., 909, followed. Gaya Din v.: Musammat Dulari. [x909] 

EA EJ. R, “693 and Kanhaiya Lal v. Girdhari Lal, froxa] g A, 
-L..J.R., 103, referred to. 


Sxconp.Appzay froma ‘decree of T, K. Jou NSYON Eso., 
District Judge of Agra, reversing:a decree of SAYID IFTIKHAR 
Husain, Subordingte Judge. ; 

. Kailas Nath Katju and M. A. ats ft ihe appellant. 

Surendro Nath Sen and Lalit Mohan Banerji, for the rege 


“pondent, 
* S. A, No. 621 of 1922. 
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The judgment of the Court was delivered by 


DANIELS, J.—This is an appeal by the defendant against a 
„decree for the amount of a bond executed by him in favour 
of the plaintiff, on 22nd November, 1919. The bond was 
executed in lieu of a pronote previously executed by him on 
14th December, 1916.° One of the defences to the suit was 
that the defendant was a minor on the date of the execution of 
the pronote. The court below has held that this defence fails 
as the defendant has not established the fact*of his being a 
minor on that date. 


The appellant ‘contends that the burden of proving that the 
defendant was nota minor lay on the plaintiff and has cited 
two cases of this Court of the years 1909 and 1912 respectively 
in which that view was taken, vide Gaya Din v. Musammat 
Dulari (1) and Kanhaya Lal v. Girdhari Lal (#). The matter 
appears to us to be concluded against the appellant by the 
judgment of the Privy Council in Raja of Deo v. Abduilah (8). 
In that case the plaintiff sued ona conveyance executed by 
Musammat Rajeshwari Kuar. One of the. main defences to 
the suit was that Musammat Rajeshwari Kuar was a minor on 
the date of execution. .The High Court at Calcutta laid the 
burden of proving this on her and holding that she had failed 
to establish it, decreed the suit. With reference to this, their 
Lordships say :— ' 

“Their Lordships agree with the High Court. The onus to 
prove minority is on the defendant who asserts it”. 


They remark in passing that the evidence tendered by the 
plaintiff is not open to any obvious objection but they do not 
decide the case on the plaintiff’s evidence. They conclude by 
saying i— ; 

‘Tt is enough to say that the matter being left in doubt, the 
defendant fails to prove his assertion”, 

The appellant argues further that the finding against him on 
this issue does not dispose of the case because part of the consi- 
deration. for the pronote of I916 consisted of advances made 
while he was a minor. He suggests that we should now remit 
an issue as to what part of the consideration was so received 
and dismiss the suit with regard to it. We are unable to agree 
with this view. Itis settled law that a contract made by a 
minor is void and unenforceable against him but we know of 
no law which lays down that money received during minority 
cannot form the consideration for a contractemade by a person 
of full age and competént to contract. The definition of 


- (rt) [1999] 6 A. L. J. R, 693. (2) [i1912] 9 A. L. J. R., 103, 
; (3) [1918] I L. R., 45 Çal., go9. 
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“ consideration ” in section 2 (d) of the Contract Act includes 
‘services already rendered to the promisor. The appellant urges 
that by decreeing this claim we shallbe defeating the provisions, 
of section 11 of the Contract Act with reference to minors. 
Nothing of the kind is true. Ifa minor.accepts money except 
for necessaries, he cannot be compelled to repay it and any 
contract to do so made by him as a minor is void against him, 
but if when of full age he takes it upon himself to repay, there 
is no reason either in law or equity why his agreement should 
be deemed unlawful. Cases can be citedon both sides of the 
question but we prefer to decide the issue on the broad question 
of principle. 
We accordingly dismiss the appeal with costs. ` 
Appeal dismissed. 


TOLAI MISIR anv orurrs (Defendants) 
Versus 
MUNESHAR KOERI (Plaintiff).* 


Usufructuary mOr he gtd FTO Or tenancy, righis of—In fa- 
vour of morigagor—Abandonnient of riyhts—Mortgagee in pos- 
session of lands nforigaged for a period of 6 ycars—Mortgagee 
dispossessed subsequenily—Suit for restoration, whether main- 
tainable. - 


Subsequent to the execution of a usufructuary mortgage of 
certain sir and khudkałt plots, by defendant in favour of 
plaintiff, the defendant allowed plaintiff to remain in 
actual possession of the land, without opposition and with out 
claiming any right as an ex-proprietary tenant, for 6 years; 
Thereafter, the defendant paid up a portionof the mortgage 
money and by agreement with the plaintiff took possession 
of so much of the land as corresponded to tbe amount paid 
up. Later om defendant dispossessed plaintiff of the remaining 
portion of the land also. In plaintiff’s suit for possession, held, 
that, under the circumstances set forth above, the ex-proprie- 
tary rights which arose in favour of defendant must be consi- 
dered to have been abandoned. The‘plaintiff was, therefore, 
entitled to be restored to possession, and the ex-proprietary 
rights must be deemed to have been abandoned by the defendant. 


SECOND APPEAL from a decree of Basu Murari Lat, 
District Judge of Azamgarh, reversing a decree of Mautvi 
SHAMSUL Hasan, Gity Munsif. 

Shiva Prasad Sinha, for the appellants. 

Narmadeshwar Upadhia, for the respondents. ' 

a *S..A. No. 764 of 1922. 
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Tire judgment of the Court was delivered by. 


` DANIELS, J.—This was a uit for possession on the ground 
- that the plaintiff was in possession of the plots in suit. under 
a usufructuary mortgage and has been wrongfully dispossessed 
by the -defendants. “In the year 1914 the defendants executed 
a “usufructuary mortgage in favour of the plaintiff of certain 
sir. and. Khudkashi plots. This. transaction was not in itself 
illegal but upon its execution there arose in favour of the 
defendants, by operation of law, an ex-proprietary tenancy in the 
‘sir plots.’ The defendants did not, however, claim this tenancy. 
‘They allowed the plaintiff to take actital possession -of the 
land without opposition and the plaintiff remained in possession 
for six years. In the year 1920 the defendants paid up a 
„portion of the mortgage money and by agreement with the 
plaintiff took ‘possession of so much of the land as corresponded 
to the amount paid up. They also, however, according to the 
allegations in the plaint, which are not now disputed, dispossess- 
ed the plaintiff of the remaining porticn of dhe land. The 
defendants-appellants contend that to allow this suit would be 
to defeat the policy of the law which forbids any covenant 
which has the effect of. depriving the vendors of the benefit 
of ex-proprietary rights which arise in their favour. On the 
facts as they now stand, this is not we think the correct way 
- of. looking at the matter. - The ex-proprietary rights certainly 
arose in favour of the defendants, but ? was open to them to 
‘abandon them. Under the circumstances set forth above, they 
must be considered to have done so. ‘The plaintiff is, therefore, 
‘entitled to he restored to possessign and we dismiss this appeal 
“with, ‘costs. 
Appeal dismissed. 


RAGHUNANDAN PRASAD (Decrec-Holder) 
VCrTsus . 
GHULAM ALAUDDIN BEG (Judgment-Debtor).* 


Decree—Legality of in question—Ex reculion Court—Powers of— 
Limitations on— Objection to legality of decice nol entertainable. 

The court executing a decree must take the decree as it 

stands and has no power to go behind it or entertain an ob- 

~ jection to the legality of the decree. Kalipada Sarkar v. Hari 

>. Mohan Dalal, [1916] I. L. R., 44 Cal., 629, followed, The 

principle applies even though the devree be a Couey 

decree. 


- A compromise ae ‘provided that in. default of payment 
on a certain date, interest would become” payable at 3 per cent. 


* Ex. F, A, No, 149 of 1923. 
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per mensem from the date of the decree, Default having 
been made, execution was taken out, The judgment-debtor 
urged that the condition as to payment of interest was a 
penalty and sought relief under section 74 of the Contract Act 
Held, the execution court had no jurisdiction to go behind 
the decree and the condition must be enforced. 

_ Execution First APPEAL from a decree of Basu PREO 

Nara Guosg, Subordinate Judge of Bareilly. 


` Uma Shankar Bajpai, for the appellant. 
Narain Prasad Asthana, for the respondent. 
The judgment of the Court was delivered by 
DALAL, J.—This is an appeal from an order passed by the 


court of the Subordinate Judge of Bareilly in execution pro- 
ceedings. The plaintiff decree-holder had brought a suit for 
damages for Rs. 5,346 for failure on the part of the defendant 
to deliver sugarcane juice. A decree was passed in terms of 
a compromise arrived at between the parties. The terms of 
the decree were that the defendant was to pay Rs. 2,600 to 
the plaintiff within one month of the date of decree and on his 
failure to do so, he was to be liable to pay simple interest at 3 
per cent. per mensem from the date of the decree. Payment 
was not made by the judgment-debtor within the time stipulated, 
so the decree-holder applied for executipn for the principal sum 
of Rs. 2,600 with*interest at the stipulated rate. The judg- 
ment-debtor objected that the contract was penal and that he 
should be relieved from the burden thereof. The learned 
Subordinate Judge held that though the contract was embodied 
in a decree, the executing court was entitled to interfere and 
granted relief to the judgment-debtor by ordering interest to 
be recovered at the rate of 1 per cent. per mensem. 


We are of opinion that the view of law taken by the lower 
court was not correct. ‘The executing court cannot go behind 
the decree. As laid down in Kalipada Sarkar v. Hari Mohan 
Dalal ('), the court executing the decree must take the decree 
as it stands and has no power to go behind it or entertain an 
objection to the legality of the decree. The terms of section 
74 of the Contract Act are not applicable to a decree. We 
think that the decree-holder is entitled to recover the interest 
at the rate prescribed in the decree. We, therefore, set aside 
the order of the lower court, decree this appeal and direct 
execution to take place as applied for by the decree-holder. The 
appellant shall receive costs of this Court. 

(1) [1916] I. L. R., 44 Cal., 627. 
Appeal allowed, 
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en hth, © | KUNDAN LAL (Defendant). 
ce Versus 
March 24. PRASADI ‘AND OTHERS (Restondents), j 


Debits srg Agra Tenancy Act, section 167—Plaintiff ejected by defendant— 
DALAL, Revenue Court’s decree—Jurisdiction, question of—When no 
suit in Civil Court lies—Appeal to Civil Court by plaintif— 
Decree passed— When wrong. 
A plaintiff cannot by merely changing the form of his relief 
evade the provisions of section 167 of the Tenancy Act. 


Plaintiff was éjected by the defendant from a certain plot 
by a suit under the Agra Tenancy Act decided exparte as being 
non-occupancy tenants, Thereupon plaintiff tried to get the 
ev parte decree set aside on the ground that no notice was 
served on him. The Revenue Court however, dismissed 
plaintiff's application. He then brought a suit in the Civil 
Court asking fora declaration that the Revenue Court, decree 
be cancelled and that plaintiff be declared a prove-holder in 
possession of the plot, in dispute. It was alleged that the 
decree had been fraudulently obtained by the defend- 
‘ant. The Civil Court found that there was no fraud on 
defendant’s part, but it granted the plaintiff a declaration that 
he was a grove- -holder of the plot in suit. 

Held, that the decree of the Civil Cotrt was wrong. The 
, ejectment suit being before the Revenue Court, that Court 

. had jurisdiction to decide whether the plaintiff was agricultural 
tenant or not. It lraving decided against him, its decision 
was under section 167 of the Tenancy Act a bar to any civil 

' suit on the same matter. 

Ajudhia Puri v. Brij Bhukhan, [z919] 17 A. L. J. R., 922 
and Jagannath v. Balwant Singh, [1922] I. L. R., 44 All, 692, 
referred to. 
SrconD APPEAL from a decree of L. Jounston Esg., 
District Judge of Pilibhit, confirming a decree of Banu LAKSH- 
‘m1 Datt, Munsif. 
Surendro Nath. Sen, for the appellant. 
N. C. Vaish, for the respondents. 
. The judgment of the Court was delivered by 
Daniels, 3, . “DANIELS, J.—The plaintiffs in this case had been ejected by 
the defendant by a suit under the Agra Tenancy Act from a 
certain plot of land as being non-occupancy tenants. The suit 
against them was decided ex parte. They Alleged that notice 
was not served on them and made an attempt in the revenue 
court.to get the ex parte decree set aside, but the finding was 
against them and their application was dismissed. They filed 
*S. A. No. 834 of 1922, 
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the suit out of which this. appeal arises in the civil court 
alleging that the whole proceedings in the revenue court were 
tainted by fraud of the present defendant, -who in collusion 
with,the peon pretended to get notices served on them, whereas 
in fact no notices were served and the plaintiffs knew this. On 
this allegation he asked for a declaration that the revenue court 
decree should be cancelled and that it should be declared 
that the land in dispute was a grove and possessed by. the 
plaintiffs as grove-holder. The revenue court decree was 
- described as having been fraudulently obtained by the defendant, 
and on this allegation the case went to trial. The learned 
Judge of the court below found against the plaintiffs that there 
was no fraud on the part of the defendant. He has neverthe- 
less granted the plaintiffs a declaration that they are grove- 
holders of the plot in suit, because in his view the revenue court 
came toa wrong finding on the facts and the plots in dispute 
‘were not agricultural land. The learned Judge admits that 
he has no jurisdiction to cancel a decree for ejectment granted 
by the revenue court. He has, however, overlooked the. fact 
that the effect of the decree granted by him, so far as it can 
have any effect at all, ig-to do indirectly what he admits he 
cannot do directly and to defeat the result of the decree 
regularly obtained in the revenue court in a matter which was 
within that Courj’s jurisdiction. The ejectment suit being 
before the revenue court, that court had jurisdiction to decide 
whether the defendants in the civil court were agricultural 
tenants or not. It decided against them and its decision was 
under section 167 of the [Tenancy Act a bar to any civil suit 
on the same matter. It has been held more than once,- e.g. 
Ajudhia Puri v. Brij Bhukhan (*) that a plaintiff cannot by 
merely changing the form of his relief evade the provisions of 
section 167. That case was in many ways similar to the one 
before us. The plaintiff had been held by the revenue court 
as a tenant of the defendants. He then came to the civil courts 
for a declaration that he was not a tenant, but a muafdar. It 
was held that the civil court had no jurisdiction. Substitute 
“ grove-holders”’ for “ muafidar ” and the case is on all fours 
with the case before us. ° 


In Jagannath v. Balwant Singh (*) this Court went so-far 
as to hold that a suit to question the legality of an adoption 
was not maintainable in the civil court where the sole object 
. was to affect a question between tenant and- landlord which 
was cognizable. solely by the revenue court: On this view 
we consider that the decree of the court below is wrong and 
we accordingly allow the appeal and dismiss the suit with costs 
in all courts. . o. 

Appeal alowed. 


(1) [1919] 17 A. L. J. Rp922. (2) [1922] LL. R., 44 All, P. 692. 
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* CHANDRIKA RAM TIWARI anp otuErs (Plaintiffs) 
VETSUS í 
NARAIN PRASAD RAT anp oruErs (Defendants).* 
Hindu Law—Father’s debts—Aloney unlawfully retained by father 
—Sons obligations towards those lawfully entitled to that 
money—Restoration of. 
In execution of a decree for damages obtained against a 
Hindu father in a suit for damages for wrongfully cutting down 
trees certain ancestral] property was sold. ‘Ihe sons were no 
parties to the suit and challenged the validity of the sale: 
Held, that the judgment debt was neither illegal nor immoral, 
and the sons being bound to discharge it,the sale was valid, 
Chhakauri ATahton v. Ganga Prasad, 1. L. R., 39 Cal, 862, 
Piari Lal Singh v. Chandi Charan Singh and Gursaran Das v. 
lohan Lal, 1. L. R, 4 Lahore, 93, followed. Durbar Khachar 
v. Khachar Harsur, I. L. R, 32 Bom., 348, distinguished. 
SgconD APPEAL from a decree of R. L. Yorks Esg., and 
Additional District Judge of Gorakhpur confirming a decree of 
Basu RaGHuUNATH Prasan, Additional Munsif. 


K. K. Verma, for the appellants. 
Harnandan Prasad, for the respondents. 
The judgment of the Court was delivered’ by 


DALAL, J.—The three plaintiffs are the sons of one Ram 
Nandan against whom a money decree was passed in execution 
of which an ancestral house and gyove were sold. The house 
and grove were purchased by the defendant Narain Prasad Rai, 
who was also the decree-holder. The purchase was made for a 
sum of Rs. 86. The suit which gave rise to the decree was brought 
against Ram Nandan and his two brothers for damages in 
respect of cutting trees and for demolition of a building which 
was alleged to be an encroachment. The plaintiffs were not 
parties to the suit. The decree was executed in 1914 and the sale 
took place on 16th January, 1916. On the defendant Narain 
Prasad Rai not being able to obtain possession, he brought å 
suit for possession and obtained 2 decree in 1920. The plaintiffs 
thereupon brought the present suit for a declaration that the 
sale of 16th January, 1916 and the subsequent decree for 
possession of 1920 to which they were no parties were not 


binding on them. 


The defence was (1) that the debt of the father was not 
incurred for illegal or immoral purposes and that, therefore, 
the sons were bound.under the decree, and (2) that the suit 
of the sons was timesbarred. Both these defences were accepted 
by the two subordinate courts and the plaintiffs’ suit was 


* 3. A, No. 848 of «1922. 
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dismissed. This is a second appeal from the appellate decree 
of the learned District Judge of Gorakhpur. 


We are of opinion that the learned Judge was correct ine 


holding that the debt was not incurred for illegal or immoral 
purposes. The father had cut certain trees which did not belong 
to him and the value of those trees was assessed at Rs. 50. 
The rest of the damages he had to pay for breach of a civil 
duty in demolishing a house. It is apparent that the family had 
benefitted to a large extent by the action of the father. On behalf 
of the appellants the authority of Durbar Khachar v. Khachar 
Harsur (+) was quoted. It was held there that the sons were not 
liable under the decree obtained against the father for a wrongful 
act and for a liability incurred for an illegal pufpose when the 
estate that had come into the hands of the sons did not derive 
any benefit from the act of the father. As we have already 
pointed out, the present case is distinguishable because the 
family estate did benefit by the act of the father. This ruling 
of the Bombay High Court was considered by the Calcutta 
High Court in Chhakauri Mahion v. Ganga Prasad. (7) In that 
case the decree was passed against the father for damages 
caused to another person by the father closing’a channel of 
water and thereby causing injury to the crops which used to 
be irrigated by that water. In that case it was held that the 
sons were liable to *pay the money due under the decree as it 
could not be said that the decree obtained was due to an act 
of the judgment-debtor which was a wanton interference with 
the rights of the decree-holder and that the liability imposed 
thereby on the judgment-debtor was an illegal or immoral debt. 
At page 874 of the Report, the Judges pointed out the 
distinction suggested by the Madras High Court between 
a debt which follows as the result of an offence under the crimi- 
nal law and a debt for which one is made liable on the ground 
of a breach of civil duty. Inthe former case the debt incurred 
by the father would be immoral and illegal but not in the latter 
case. In the present case damages were due in consequence 
of a breach of civil duty by the father. At page 875 of the 


Report the Judges quoted wih approval the observations of 


the Calcutta High Court in Piari Lal Singh v. Chandi Charan 
Singh: 

_ “The son is not bound to do anything to relieve his father 
from the consequence of his own vicious indulgences, but he 
is surely bound to do that which his father himself would do 
were it possiblg, namely, to restore to those lawfully entitled 
money he had unlawfully retained. Upon any intelligible 
principle of morality, a debt .due by the father -by reason of 
his having retained for himself money which he was bound to 


(1) ILL. R, 32 Bom, 348. 
(2) LL. R, 49 Cal, 862. 
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pay to another would be a debt of the most sacred obligation, 
and for the non-discharge of which punishment. in a. future 
state might be expected to be inflicted, if in any”. 

We think that the law is correctly laid down here. 


In Gursaran Das v. Mohan Lal (8) a Bench of the Lahore 
High Court held that it was incumbent on a Hindu son to 
' discharge a debt of his father which consisted of money. 
improperly retained by him when dealing with the property 
of a third peison. A decree passed in such a case against the 
father to indemnify the person with whose property he had 
improperly interfered was held to create a debt for which the 
ancestral property in the hands of the sons may justly be held 
to be liable. We think that the view of law taken by the lower 
appellate court was correct. 


When the debt is held by us to be legal and binding on the 
plaintiff sons, it is not necessary to decide the question of 
limitation. We dismiss this appeal with costs, 
; i Appeal dismissed. 
(3) L L. R., 4 Lahore, 93. 





SOBHADDI LAL sDependant) 
VEYSUS 


GOBIND SINGH (Plaintiff. ji 


Hindu law-—-Disinheritance of ascelics—-Texts not applicable 
to Sudras unless custom to the contrary proved—Suit for 
possession of properly by right of survivorship. 

Hindu texts applicable to the disinheritance. of ascetics 
did not apply to Sudras unless some usage or custom to the 
contrary was proved. Harish Chandra Roy v. Atir Mahmud, 
Jror3|] I. L. R., 40 Cal, sas, Somasundaram Chettiar v. 
Vaiihilinga Mudaliar, [1916] L. L. R., 40 Mad., 846 and Sadhu 
Ramdas Gopaldas v. Baldevdasji, I. L, R., 39 Bom., 168, 
followed, 


The house in dispute originally belonged to two persons, 

. and, on their death, plaintiff’s brother, G, succeeded tothe 
property. On G’s death, plaintiff claimed to succeed by right 

of survivorship. The defendant’s contention was that as G 

was an ascetic, neither could he succeed to the property 

left nor could the plaintiff succeed to any property left by him. 

The evidence produced on behalf of the defence indicated 

that G was a Sadh and did not belong to the three regenerate 

classes of Brahmin, Chattri or Vaishya, enor was any custom 

pleaded by the defence. 


Held, that G did inherit the house and that plaintiff as his 
successor-in-intesest was entitled to its possession. 


*§. A. No..795 of 1922. 
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SECOND APPEAL from a decree of Basu Gauri PRASAD, 
Subordinate Judge of Farrukhabad, confirming a decree of 
Munsar Aijaz Husain, Additional Munsif. 

Kailas Nath Katju, for the appellant, 

Surendro Nath Sen, for the respondent. 

The judgment of the Court was delivered by 

Daar, J.—The plaintiff’s suit for the possession of a 
house against certain trespassers was dismissed by the court 
of first instance, the Additional Munsif of Farrukhabad, and 
the defendant’s appeal was dismissed by the Subordinate Judge 
who heard the appeal. The plaintiff's case was that the 
house was originally owned by two persons Pitam Singh and 
Parmoda Singh, and, on their death, the plaintiff’s brother Gopal 
Das succeeded to the property. Gopal Das died about eight 
months prior to the institution of the suit and the plaintiff 
claimed to succeed his brother by right of survivorship. It was 
argued in this Court that Gopal Das was an ascetic and had 
renounced the world so neither could he succeed to the property 
nor could the plaintiff succeed to any property left by him. 
It was, therefore, submitted that the plaintiff had no cause of 


action and could not dispossess the defendant who were actually “ 


in possession. In reply the plaintiff-respondent’s learned coun- 
sel, Dr. Sen, quoted rulings where it was held that for a man 
to be a sanyast he mist belong to the three regenerate classes 
of Brahmin, Chhattri or Vaishya. The plaintiff and his brother 
were Sadhs and there was evidence before the first court of 
witnesses, produced on behalf of the defence, that Sadh was 
nota Brahmin or a Chhattri*or a Vaishya. He must, therefore, 
belong to one of the unregenerate classes. In Harish Chandra 
Roy v. Atir Mahmud (1), a Bench of the Calcutta High Court 
held that Hindu texts applicable to the disinheritance of ascetics 
do not apply to Sudras unless some usage or custom to the 
contrary is proved. ‘This case followed an earlier ruling of the 
Madras High Court. In 1916 this proposition of law was 
reafirmed bythe Madras High Court in a ruling reported in 
Somasundaram Chetitar v. Vatthilinga Mudaliar(*?). A Bench 
of the Madras High Court held that the texts of Hindu law 
of disinheritance applicable to Yati or Sanyasi do not apply 
to Sudra ascetics unless a usage tothis effect is established. 
The same view has been taken in Bombay in Sadhu Ramdas 
Gopaldas v. Baldevdasji (8). At page 174 0f the Report the 
Judges gave it as their opinion that Sanyasis were confined to 
the members of thé twice-born castes. The first court has 

(1) [z913] I. L. R., 40 Cal., 545. 

(2) [1916] I. L. R., 40 Mad.p 846. ` 

(3) I-L. R, 39 Bom., 168, 
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pointed out in its judgment that no special custom was pleaded 
by the defence in the written statement and so the learned 
Munsif did not permit any evidence to be produced to prove 
such a custom. In the absence of any custom to the contrary, 
we hold that Gopal Das did inherit the house and that the 
plaintiff as his successor-in-interest is entitled to its possession. 
The appeal is dismissed with costs. 

‘Appeal dismissed. 


PRAG NARAIN (Defendant) 
versus f 
MATHURA PRASAD awnp ortters (Plaintiffs).* 
Hindu Law—Widow—Relinguishment by in favour of one out of 
several reversioners—IVhether valid and binding on others. 
A relinquishment by a Hindu widow in favour of one out of 
several reversioners during her life-time cannot be maintained as 
against the other reversioners, 


SECOND APPEAL from a decree of S. N. BANERJI Esq., 
District Judge of Mainpuri, confirming a decree of Saiyip 
MUHAMMAD Z1auL Hasan Sauis, Officiating Subordinate 
Judge. . 

ÀI. L. Agarwala and Baleshwart Prasad, for the appellant. 

Narain Prasad Asthana, for the respondents, 

The judgment of the Court was delivered by 


DALAL, J.—One Ram Bakhsh had four sons three of whom 
were Lala Ram, Jagan Nath and Ajodhia Prasad. The two 
plaintiffs to the suit in the first court were sons of Lala Ram. 
Musammat Sunder Kunwar, widow of Jagan Nath, executed a 
deed of relinquishment in favour of Prag Narayan, son of 
Ajodhia Prasad. The sons of Lala Ram sued for a declara- 
tion that this deed would be null and void as far as their 
interests were concerned on the death of Musammat Sunder 
Kunwar. Both the subordinate courts have held that Jagan 
Nath was separate from his brothers. In that case, on the 
death of Musammat Sunder “Kunwar, the next reversioners 
would be the plaintiffs and Prag Narayan. As stated by the 
learned counsel for the appellant, the only question for decision 
here is whether a relinquishment by a widow in favour of one 
out of several reversioners during her life-time can be main- 
tained. No authority was quoted in support of his contention 
that such a transfer was valid. The decree was correctly 
granted to the plaintiffs by the two lower courts and we dis- 
“miss this appeal with costs. 

Appeal dismissed. 
*S, A. No. 774 of 1922. 
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MACMILLAN AND CO., LD., (Plaintiffs) 
VErSUS 
K. AND J. COOPER (Defendants).* 


Copyright Act (1911), sec. 31—Extent of—Abridgment—À eaning of. 


To constitute a proper abridgment, the arrangement of the 
book abridged must be preserved, the ideas must also be taken 
and expressed in language not copied but condensed, ‘To copy 
certain passages and omit others so as to reduce the volume in 
bulk is not such an abridgment as the court would recognize as 
sufficiently origina] to protect the author. The mere process 
of selecting passages from works readily accessible to the pub- 
lic is not, but that difficulty in obtaining access to the originals 
or skill manifested in making or arranging the selection is 
sufficient to give the character of an ‘ original literary work’ to 
the selection. 


It may very well be that in selecting and combining for 
the use of schools or universities passages of scientific works in 
which the lines of reasoning are so closely knit and proceed with 
such unbroken continuity that each later proposition depends in 
a great degree for its proof or possible appreciation upon what 
has been laid Yown or established much earlier in the book, 
labour, accurate, scientific knowledge, sound judgment touching 
the purpese for which the selection is made, and literary skill 
would all be needed to effect the object in view. In such acase 
copyright might well bg acquired for the print of the selected 
passages, 


The plaintiffs’ publication for which copyright was claimed 
consisted of selected passages from Plutarch’s Life of Alexan- 
der, Sir Thomas North’s Translation, accompanied by certain 
notes at the end compiled by the editor. Held, that the compila- 
tion of the text of the appellants’ book as distinguished from 
the notes contained in it was not entitled to copyright, but as 
the notes made the beok more interesting and informing and 
useful for the purpose of students, for whom the book was 
meant, and as the preparatign of the notes must have required 
classical knowledge, literary skill and taste, labour and sound 
judgment, they were entitled to copyright, Storys’ United States 
Reports, Vol. 3, p. 768, approved and followed. 17 Cal., 951; 
16 Ves., 269; 6 W. R. Eng, 332; 86 L. T., 465; [1916] 2 
Ch., 601; 9 Sc. Sess, Cas. (3rd Ser.), 341; 3 K. and J., 7, 
referred to. 


APPEAL from the High Court of Judicature at Bombay. 
Sir J. Simon, K. C., F. D. Mackinnon, K. C., E. J. Macq- 


illivray and A. T, Macmillan, for the appellants. 
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CIVIL W. H. Upjohn, K. C., E. B. Raikes and H. Hardy, for the 
1923 respondents. 
eee, The judgment of their Lordships was delivered by 
MACMILLAN ~ . = š . 
Be LORD ATKINSON.—The action out of which this appeal has 
OMPANY, 


arisen was brought by the appellants to restrain the respondents, 
v. K. and J. Cooper, a firm carrying on in Bombay the trade and 
K, anv J. business of publishers of educational books, from. printing, dis- 
ele tributing or otherwise disposing of copies of a certain took 
„Lord ‘published by them hereinafter described, and to recover damages 
_Alkinsow gnd other relief. The ground on which this relief was claimed 
` was that the appellants were entitled to the copyright of a cer- 
tain book entitled “ Plutarch’s Life of Alexander. Sir Thomas 
North’s Translation. Edited for Schools by H. W. M. Parr, 
M.A.,” and that the respondents by the publication subsequent- 
ly in the year 1918 of their aforesaid book.entitled ‘‘ Plutarch’s 
Life of Alexander the Great, North’s Translation, edited with 
Introduction, Marginalia, Notes and Summary by A. Darby, 
M. A.” had infringed the copyright to which the appellants 
were entitled in the earlier compilation. 


The text of the appellants’ book consisted of a number of 
-detached passages, selected from Sir Thomas North's transla- 
tion, words being in some instances introduced to knit the 
passages together so that the text should, as far as possible, 
present the form of an’ unbroken nasrative The passages so 
selected were, in the original translation, by no means contigu- 
ous. Considerable printed matter in many instances separated 
the one from the other. North’s translation consisted of 40,000 
words; the text of the appellants’ beok contained half of them, 
i.e., 20,000 words, while the book published by the respondents 
contained not only the aforesaid 20,000 words but 7,000 words 
in addition. 


In addition to this text comprising the 20,000 words, the 
‘appellants’ book contained much printed matter which was 
omitted from the respondents’ book, namely, marginal notes, an 
introduction dealing with North’s translation and Alexander’s 
place in history, an analysis of the book’s contents, a chronolo- 
gical table setting forth the pringipal dates in Alexander's life, 
and a few short notes introduced into the text styled transition 
notes. ‘The text was divided into six chapters; notes bearing 
on the text and a glossary were appended. 


On the 14th October, 1917, notice had by order of the Syndi- 
cate of the Bombay University been published prescribing cer- 
tain text-books in English which were requifed to be used for 
the Matriculation Examination to be held in this University in 

e the year 1919. The appellants’ book was included in that list. 
The title of the appeflants’ book gives an indication of the purpose 
for which it was compiled; but it does not clearly appear from 
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the evidence what was the precise purpose or object of the 
appellants in limiting the text to 20,000 words and compressing 
it as they did. It may possibly have been that its length was 


CIVIL , 


1923 


so limited in order that its contents might be mastered in the Pa nice | 
time available for its study, and it also may have been limited Company, 


because the appellants desired to exclude everything from it 
which might be of an indecent or indelicate character, or which 
it might be thought undesirable for school boys to peruse or 
study. It did not, it would appear to their Lordships, require 
great knowledge, sound judgment, literary skill or taste to be 
brought to bear upon the translation to effect any of these 
objects as the passages of the translation which had been select- 
ed are reprinted in their original form, not condensed, expanded, 
modified or reshaped to any extent whatever. 


In or about the month of November, 1917, the respondents 
published a handbill headed, “ Bombay Matriculation, 1919. 
Now Ready. Poetical Series, etc.” The last book mentioned 
in the list was the respondents’ entitled as already set forth, with 
an announcement that it would soon be ready. The following 
sentences were then added:-— 

“Inresponse to... . should bring out reliable annotated 
editions of English Texts prescribed for the Bombay Matricu- 
lation examination, we have this time published such editions, 
in the confident hope that they will prove equally useful both 
to teachers and pupils. 

‘These editions will be found more useful than any published 
in England as having been specially prepared fór Indian 
pupils, by those compegent to understand their needs; and in 
every respect more reliable than similar editions brought out 
in this country by editors more or less incompetent for the 
task they undertake. 

“As all our English text-books will be ready in the 
beginning of the next month, teachers will be able to use at 
least some of them in the Pre-Matriculation Class, 

“K, & J. Cooper, Educational Publishers, Bombay.” 


The respondents’ publication is-formed on precisely the same 
general plan as was that of the appellants’. Its text consisted 
of a number of detached passages taken from North's transla- 
tion’ joined together, the preceding to the succeeding, by a few 
words where needed so as if possible to give to the whole text 
the appedrance of a consecutive narrative. Notes were also 
contained in the respondents’ book which were in many instances 
servilely copied from those contained in the book of the appel- 
lants. 

The learned Judges in.the Court of Appeal were of opinion 

“that the respondents intended and designed to publish a book 
which the student of the University would buy in preference to 
the book of the appellants and that Mr. Cooper’s evidence tọ 
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the contrary was obviously false. Their Lordships entirely 
concur with the learned Judges of the Court of Appeal in the 
opinion they have formed on this point. 


If the appellants were not entitled to a copyright in their 
book, or any material part of it, then the respondents were 
entitled to do whatthey have done. If, on the contrary, the 
appellants were entitled to a copyright in their book, or any 
material part of it which the respondents had practically copied, 
then the respondents were admittedly guilty of infringement. It 
is obvious, therefore, that the primary question to be determined 


_on the appeal is whether the appellants were entitled to a copy- 


right in the text of their book and in those notes attached to it 
which latter the respondents had in many instances in effect 
copied. 


During the course of the argument much discussion arose 
as to the result that would follow if North’s translation of 
Plutarch’s Lite was a publication which was actually the subject 
of copyright, or was capable of becoming so. ‘These are in- 
teresting and rather difficult questions to solve; but their Lord- 
ships do not feel themselves called upon to attempt to solve 
them, because on the facts of this’ case, they do not arise. 
North's translation of Plutarch’s Life of Alexander does not 
and never did—and, as the law stands, neyer can—enjoy the 
protection of copyright; and the questions which arise for 
decision must be dealt with upon that assumption. 


The books both of the appellants and the respondents have 
in the proceedings been styled abridyments. In the true sense 
of that word this is an absolute misnomer. 


Strictly speaking, an abridgment of an author’s work means 
a statement designed to be complete and accurate of the thoughts, 
opinions, and ideas by him expressed therein, but set forth 
much more concisely in the compressed language of the abridger. 
A publication like that of the appellants or respondents, the 
text of which consists of a number of detached passages selected 
from an author’s work, often not contiguous, but separated 
from those which precede anf follow them by considerable 
bodies of print kait together by a few words so as to give these ` 
passages, when reprinted, the appearance as far as possible of 
a continuous narrative, is not an abridgment at all. It only 
expresses, in the original author’s own words, some of the 
ideas, thoughts and opinions set forth in his work. And it is 
obvious that the learning, judgment, literary taste and skill 
requisite to compile properly and effectively, an abridgment , 
deserving that name,would not b®at all needed-merely to select 
such scraps as these taken from an author and to print them in 
q narrative form. 
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This point is well brought out in the following passages 
from the editions of Copinger’s “ Law of Copyright,” published 
in 1904 and 1915 respectively, i.¢., before and after the Copy- 
right Act of 1911. The passages are supported by the authorities 
relied upon in those editions. The first passage runs thus 
(p. 39) :— 

"To constitute a true and equitable abridgment, the entire 
work must be preserved in its precise import and exact meaning, 
and then the act of abridgment is anexertion of the individual- 
ity employed in moulding and transfusing a large work into a 
small compass, thus rendering it less expensive and more 
convenient both to the time and use of the reader, Indepen- 
dent labour must be apparent, and the reduction of the size and 
work by copying some of its parts and omitting others cunfers 
no title to authorship, and the result will not be an abridgment 
entitled to protection. ‘To abridge in the legal sense of the 
words is to preserve the substance, the essence of the work 
in language suited to such a purpose, language substantially 
different from that of the original. To make such an abridg- 
ment requires the exercise of mind, labour, skill and judgment 
brought into play, and the result is not merely copying.” 

That passage is practically reprinted at p. 64 of the edition 
of 1915. At pages 148 and 566 the following paragraphs are 
added. The first runs thus :— . 

“To constityte a proper abridgment, the arrangement of 
the book abridged must be preserved, the ideas must also be 
taken and expressed in language not copied but condensed, 
To copy certain passages and omit others so as to reduce the 
volume in bulk is not such an abridgment as the Court would 
recognise as sufficiently*original to protect the author.” 


and the second thus:— 


“From the above cases it seems possible to draw the con- 
clusion that the mere process of selecting passages from works 
readily accessible to the publicis not, but that difficulty 
in obtaining access to the originals or skill manisfested in 
making or arranging the selection is sufficient to give the 
character of an ‘ original literary work’ to the selection.”’ 


The cases referred to in support of these statements included 
inost of those which had been previously decided: Lamb v. 
Evans(!) and Walier v. Lane (:) amongst them. 


The learned Judges in the Appellate Jurisdiction apparently 
came to the conclusion that a publication, the text of which 
consisted merely of a reprint of passages selected from the 
work of an authorcould never be entitled to copyright. Their 
Lordships are unable to concur in that view. For instance, it 
may very well be that in selecting and combining for the use 
‘of schools or universities passages of scientific works in which 


(1) [1893] 1 Ch.. 219. (2) [1900] A. C., 539. 
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the lines of reasoning are so closely knit and proceed with such 


„unbroken continuity that edch later proposition depends in a 


great degrce for its proof or possible appreciation upon what 
has been laid down or established much earlier in the book, 
labour, accurate, scientific knowledge, sound judgment touching 
the purpose for which the selection is made, and literary skill 
would all be needed to effect the object in view. In such a 
case copyright might well be acquired for the print of the 
selected passages. 


The 31st section of the Copyright Act of r911 provides that 
no person shall be entitled to copyright or any similar right in 
any literary, dramatic, musical or artistic work, whether pub- 
lished or unpublished, otherwise than under and in accordance 
with the provisions of this statute or any other statutory enact- 
ment for the time being in force. Copyright is therefore a 
statutory right. Section 1, sub-section 1 of the Act enacts in 
respect of what it may be acquired. Sub-section 2 of the same 
section defines its meaning, Section 2 deals with the methods 
by which it may be protected, and the moral basis on which 
the principal of those protective provisions rests is the Eighth 
Commandment, “ Thou shalt not steal.” Itis for this reason ~ 
that Loro Harssury begins his judgment in Walter 
v. Lane (') with the following words: “I should very much 
regret if I were compelled to come toea conclusion that 
the state of the law permitted one man to make a profit and 
to appropriate to himself what has been produced by the 
labour, skill and capital of another. And it is not denied 
that in this case the defendant seeks to appropriate to himself 
what has been produced by the skill, labour and capital of 
others. In the view I take of this case the law is strong enough 
to restrain what tomy mind would bea grievous injustice.” 
It will be observed that it is the product of the labour, skill and 
capital of one man which must not be appropriated by another, 
not the elements, the raw material, if one may use the expres- 
sion, upon which the labour and skill and capital of the first 
have been expended. To secure copyright for this product it 
is necessary that the labour, skill and capital expended should 
be sufficient to impart to the p®oduct some quality or character 
which the raw material did not possess, and which differentiates 
the product from the raw material. This distinction is well 
brought out in the judgment of that profound and accomplished 
lawyer and great and distinguished Judge, Mr. Justice 


Story, in the case of Frederick Emerson y. Chas. Davies (*). 


Some of the points decided are stated in the head note to 


(1) [1900] A. C., 539 at 545. 
t2) Decided in the United States and reported in Story’s United 
States Reports, Vol. 3, p. 678. 
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be first, that any new and original plan, arrangement or 
combination of material will entitle the author to copyright 
therein, whether the materials themselves be old or new. 
Second, that whosoever by his own skill, labour and judgment 
writes a.new work may have a copyright therein, unless 
it be directly copied or evasively imitated from another’s 
work. Third, that to constitute piracy of a copyright it must 
be shown that the original has been either substantially copied 
or to be so imitated as to be a mere evasion of the copyright. 
The plaintiff in the case had compiled and published a book 
entitled, ‘The North American Arithmetic,” described as con- 
taining Elementary Lessons by Frederick H. Amson, the purpose 
and object of the publication being.to teach children the 
elements of arithmetic. The complaint was that the defendants 
on a date named had without the plaintiff’s consent exposed 
for sale and sold fifty copies of the plaintiff’s said work, pur- 
porting to have been composed by the defendant Davis, and 
had subsequently sold 1,000 copies of the same. The main 
defence was that the book, copies of which were sold by the 
defendants, was composed by themselves, and that neither it 
nor any part of it was copied, adopted or taken from the 
plaintiff's book or any part thereof. At p. 778 of the report 
the learned Judge expressed himself thus :— 

“The book gf the plaintiff is, in my judgment, new and 
original in the sense in which those words are to be understood 
in cases of copyright. The question is not whether materials 
which are used are entirely new and have never been used 
beforé or even that they have never been’ used before for the 
same purpose. ‘The true question is whether the same plan, 
atrangement and combination of materials have been used 
before for the same purpose or for any other purpose, If they 
have not, then the plaintiff is entitled to a copyright, although 
he may have gathered hints for his plan and arrangement or 
parts of his plan and arrangement from existing and known 
sources, He may have borrowed much of his materials from 
others, but if they are combined in a different manner from 
what was in use before . . . he is entitled to a copyright. 

. . Itis true that he does not thereby acquire the right 
to appropriate to himself ghe materials which were common 
to all persons before, so as to exclude those persons from a 
future use of such materials; but then they have no right to use 
such materials with his improvements superadded, whether 
they consist in plan, arrangement, or illustrations or combina- 
tions, for these are strictly his own. . . . In truth, in 
literature, in science and in art there are and can be few, if 
any, things whtch, in an abstract sense, are strictly new and 
original throughout.” : 

The learned Judge then deals at length with many, indeed: 
most, of the English authorities, and winds up with a remark 
in these words, which is singularly applicable to the present 
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case: “Ihave bestoweda good deal of reflection upon this 
case, and at last I feel constrained tó say that Iam unable to 
divest myself of the impression that in point of fact the defend- 


MACMILLAN * ant Davis had before him, when he composed his own work, 


AND 
COMPANY, 
LIMITED 
v. 

K. AND J. 
COOPER. 
Lord 
‘Atkinson. 


the work of the plaintiff, and that he made it his model and 
imitated it closely in his title or section of Addition and in a 
great measure in that of Subtraction also.” 


This decision is, of course, not binding on this tribunal; 
but it is, in the opinion of the Board, sound, able, convincing 
and helpful. It brings out clearly the distinction between the 
materials upon which one claiming copyright has worked and 
the product of the application of his skill, judgment, labour 
and learning to those materials; which product, though it may 
be neither novel nor ingenious, is the claimant’s original work in 
that it is originated by him, emanates from him, and is not 
copied. 

It was by confounding tbe materials with the product that 
Mr. Upjohn endeavoured to sustain the argument that if the 
appellants obtain copyright in their bock, any reprint of North’s 
translation would be an infringement of it under Section 8 of 
the Act of 1911. : 


Mr. Upjohn also contended as their Lordships understood 
him that Sir Artaur Witson did not, in his judgment in the 
case of Macmillan v. Suresh Chunder Deb (19 decide the question 
of the existence of copyright in the anthology entitled 
“Fhe Golden Treasury of Songs and Lyrics”; but that assuming 
copyright existed he decided merely the questicn of the 
infringement of it. That is am extraordinary error. In 
the long head-note of the case it is stated :— 

“That the suit was instituted on the 27th February, 1890, 
and that the plaintiffs complained that the publication of the 
defendant’s book constituted a breach of their copyright, and 
prayed for the usual relief by way of injunction and damages, 
They contended that, although the copyrights of the works 
of the original authors had long lapsed, they were entitled to 
the copyright in the selections made by P. (i. e., Mr. Palgrave), 
It was contended, on behalf of the defendant, ‘that. there 
could be no copyright in®*such a selection, and that if any 
existed the defendant’s book had not infringed it.” 


The question of the existence of copyright in the anthology 
was therefore distinctly raised by the defendant; and Sir 
ArtHuR WILSON. is,at p. 961 reported to have expressed himself 
thus concerning it :-— 

“ And first I have to consider whether there is copyright in 

a selection, There has not, as far as I know, been any 

e actual decisioņ upon this question, but, upon principle, 
(1) [ J LL R, 17 Cal, ost. 


VOL. XXIL] PRIVY COUNCIL 481 


I think it clear that such a right docs exist, and there is CIVIL 
authority to that effect as weighty as anything short of actual TOAS 
decision can be.” . ES 
He then proceeds to state the law, as he conceived it to be,’ Macs,1an 





dealing with the existence of copyright in such work as the eee 
Golden ‘Treasury, in the following words :— LimirEp 


“In the case of works not original in the proper sense of K. anD] 
the term, -but composed of or compiled or prepared from  Coorrg, 
materials open to all, the fact that one man has produced such paras 
a work ‘does not take away from anyone else the right to Lord 
produce another work of the same kind, and in doing so to use Atkinson. 
all the materials open to him, But, as the law is concisely 
stated by Hall, V. C., in Hogg v. Scoit (L. R., 18 Eq. 444 at 
458), the true principle in all these cases is that the defendant 
is not at liberty to tse or avail himself of the labour which 
the plaintiff has been at for the purpose of producing his 
works; thatis, in fact, merely to take away the result of another 
man’s labour or, in other words, his property.” 


Sir ArtHur Wiuson then points out that this principle 
applies to maps, guide books, street directories, dictionaries, to 
compilations of scientific work and other subjects, and considers 
that it applies to a selection of poems. He then gives the reason 
why it applies to Mr. Palgrave’s Golden Treasury in the 
following words :— 

“Such a_selgction as Mr. Palgrave has made obviously 
requires extensive reading, careful study and comparison, and 
the exercise of taste and judgment in selection. It is open 
to any one who pleases to go through a like course of reading, 
and by the exercise of his own taste and judgment to make a, 
selection for himself. But if he spares himself this trouble 
and adopts Mr. Palgrave’s selection he offends against the 
principle,” 

“ He then proceeds to quote the following passage from Lorp 
Expon’s judgmentin Longman v. Winchester, (1) approved 
of by Lorn HATHERLEY in Spiers v. Brown (?). “ A work 
consisting of a selection from various authors, two men might 
perhaps make the same selection, but that must be by 
resorting to the original authors, not by taking advantage of 
the selection already made by eanother.” Sır ArtHUR WILSON 
then adds :— 

“I am of opinion that the selection of poems made by Mr, i 
Palgrave and embodied in the Golden Treasury is the subject 
of copyright, and that the defendant’s book has infringed that 
right.” ; 

So far, therefere, from Sır Arruur Wirson not having 
decided the question whether or not the plaintiffs were entitled 
to copyright in the Golden Treasury, he expressly stated it was 
the first question he had to consider. He devoted the best part 


(1) 16 Ves., 269, 27%. (2) 6W. R., Eng., 352, 353, 
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of a page of his judgment to dealing with it, He states expli- 
citly that he was of opinion Mr. Palgrave’s selection embodied 
.in the Golden Treasury was the subject of copyright and that 
the defendants had infringed his right, and, as was his custom 
and method, he expressed in clear, precise and appropriate 
language what were the grounds upon which this decision 
rested. 


The contention to the contrary is in their Lordships’ view 
wholly unsustainable. : 


In Moffat and Paige, Limited v. George Gill & Sons, Lid., 
and Francis Marshall, (1) Cottins, M. R., as he then was, in 
the course of his judgment at p. 470, after quoting from Lorp 
E.pon’s judgment in Longman v. Winchister, the passage 
which Sır Artur Witson had quoted, proceeds to say :— 

“Then there is also the authority of the gentleman who 
was well known in these Courts before he went to India, and 
who afterwards became a distinguished Indian Judge (Sir 
Arthur Wilson), in which the very point is raised and decided 
in the case of Macmillan v. Suresh Chunder Deb (1. L. R., 
17 Calcutta Series, gs1). In that case the matter in question 
was the well-known series called the Golden Treasury, which 
is a series of questions put together by Mr Palgrave, and 
the defendant had reproduced his work practically, super- 
adding notes of his own; and the learned Judge upheld or 
sustained a claim for infringement. It Seems to me that that 
is precisely what the defendant, Mr. Marshall, did in the 
present case.” 


STIRLING, L. J., does not expressly mention Sir ARTHUR 
“Wuson’s decision, but Cozens Marvy, L. J., said that, as he 
entirely agreed with all that had fallen from his brethren, he did 
not think it necessary to add anything. It is clear, therefore, 
that Sır Artur WiLson’s decision in the Golden Treasury case 
was approved of and acted upon by the Court of Appeal in this 


case and treated, as in their Lordships’ view it deserved to be, 
as a sound decision. 


From the preface to the Golden Treasury it would appear 
that the poems in Book IV correspond to the half century just 
ended at the time of the pubfication, and that the proprietors 
of any copyright pieces which were included in this Book IV 


gave their permission to Mr. Palgrave for their insertion in 
his work. ve 


In Walter v. Lane (*) all the relevant authorities on the 
question of acquisition of copyright down tg 6th August, 1900, 
appear to-have been cited, and it was Seld that d person 
who makes notes of a.speech delivered in public and trafiscribes 
them and publishes in a newspaper what purports to be a 
~ (1), 86 L. Ty, 465, ~ (2) [1900] A. C., 539. 


VOL. XXIL] PRIVY COUNCIL 483 


ia 
‘verbatim report of the speech, is the “author ” of the report 
within the meaning of the Copyright Act of 1842, and is entitled 
to the copyright in the printed report, and can assign it. 


Lord Harssury, ‘in his judgment at p. 547, when dealing 
with the true meaning of the word “author” used in the 
statute of 1842, points out that every man has a proprietary 
right in his own literary composition, and that copyright is the 
exclusive privilege of making copies of it created by this statute 
which are two wholly different things, and should not be con- 
founded, and restates the question for decision in these words: 
“The question herë is solely whether this book, to use the 
words of the statute, printed and published and existing as a 
book for the first time, can be copied by some one other than 
the producers of it (1 avoid the word author), by those who 
have not produced it themselves but have simply copied that 
which others have laboured to create by their own skill and 
expenditure.” And again he, at p. 349, seems to express the 
view that if the skill, labour and accuracy of- which he speaks 
be exercised to reproduce in writing spoken words in a hook 
form, it is, as far as copyright in the written words is concerned, 
immaterial whether they be wise or foolish, accurate or in- 
accurate, of literary merit or of no merit at all. 


Lorp Davey in his judgment pointed out.that copyright is 
merely the right ef multiplying copies of a published writing, 
and has nothing to do with the originality or literary merits of 
the author or composer, and that the appellant in that particular 


case only sought to prevent the respondents from multiplying - 


copics of this (the appellantes own report of the speech of Lord 
Rosebery) and availing himself for his own profit of the skill, 
labour and expense by pie that report was produced and 
published. 


The only other Juliette on the point of the acquisition ot 
copyright to which it is necessary to refer is this case of 
University of London Press, Ltd., v. University Tutorial Press, 
Lid. (1) in which Mr. Justice Paterson, dealing with the mean- 
ing of the words “ original literary work ” used in Section D 
sub-section 1, of the Act of IQIgd, at page 608 says :— 

“The word ‘original’ does not in this connection mean 

that the work must be the expression of original or inventive 

- + thought. Copyright Acts are not concerned with the origin 
- of ideas, but with the expression of thought; and in the case 

of ‘literary work,’ with the expression of thought in print or 
writing. The originality. which is required relates to the 

. expression of the thought; but the Act does not require that 

the expression must be in an original or novel form, but that 
the work must not be copied from another work—that it 
should originate from the author,” 

i GL [1916] 2 Ch., ĉor. 
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In their Lordships’ view this is the correct construction of 
the words of Section 1, sub-section 1, and they adopt it. 


What is the precise amount of the knowledge, labour, judg- 
ment or literary skill or taste which the author of any book or 
other compilation must bestow upon its composition in order to 
acquire copyright init within the meaning of the Copyright . 
Act of 1911 cannot be defined in precise terms. In every case 
it must depend largely on the special facts of that case, and 
must in each case be very much a question of degree. But their 
-Lordships have no hesitation in holding that there is no evidence 
in the present case to establish that an amount of these several 
things has been applied to the composition of the text of the 
appellants’ book, as distinguished from the notes contained in 
it, to entitle them to the copyright of it. As to the notes it 
is altogether different. Their Lordships do not take the view _ 
that these notes are trifling in their nature or are useless. On 
the contrary, they think that the notes make the book more 
attractive, the study of it more interesting and informing, 
enhance its efficiency and consequently increase its value as an 
educational manual. Mr. Upjohn contended that these notes 
were useless because everything in them was to be found in 
Lempriere’s Classical Dictionary or some other classical diction- 
ary. As if the heads of Indian pupils at school and students 
about to present themselves for a matriculation examination in 
the Bombay University were as well stored with classical lore 
of this nature as are these dictionaries, and that these youths 
_had so keen a recollection of all the matters set forth in these 
substantial volumes that they did not require to refer to them! 
If the recollection of the contents of these dictionaries was so 
faint that they needed to refer to them, it was obviously of 
advantage to have the information at hand in the notes so that 
they might dispense’ with the reference. 


Their Lordships are quite of opinion these notes were well 
chosen, were neatly condensed, were sufficiently copious, were 
accurate and must have required for the framing of them 
classical knowledge, literary skill and taste, labour and sound 
judgment as to what was fitting and useful to be brought to the 
notice of schoolboys and studenf’s about to enter the University. 
Well, the respondents have not only copied but servilely copied 
many of these notes. There is no other way of accounting for 
the absolute verbal identity of some of the notes in both books. 


In the case of “Black v. Murray (+) which dealt with the 
alleged infringement of the copyright in,a volume entitled 
“ Minstrelsy of the Scottish Border,” the original edition of 
which was no longer protected by copyright, but a new edition 
was published to which valuable notes were added, Lorp 

(1) 9 Se, Sess. Cas, (3rd Ser.) 341. 
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KrntocH, in delivering judgment, dealt with the question of CIVIL, 


the effect of these notes upon the edition in which they were 1923 
printed, in a very clear and forcible judgment. He saidat p, = — | 
355 of the report:— Sees 


“I think it is clear that it will not create copyright ina ComPany, 
new edition of a work of which the copyright has expired merely a 
to make a few emendations of the text orto add a few un- K. anb]. 
important notes. . To create a copyright by alterations of the Coorgr. 
.text these must be extensive and substantial practically making Lord 
a new book. With regard to notes, in like manner they must Atkinson. 
exhibit an addition to the work which is not superficial or 
colourable, but imparts to the book a true and real value over 
and above that belonging to the text, This value may perhaps 
be rightly expressed by saying that the book will procure pur- 
chasers in the market on special account of these notes. When 
notes to this extent and of this value are added, I cannot doubt 
that they attach to the edition the privilege of copyright. The 
principle of the Jaw of copyright directly applies. There is 
Š involved in such annotation and often in a very cminent 

degree, an exercise of inteliect and an application of learning 
which place the annotator in the position and character of 
author in the most proper sense of the word. . . ; In every 
view the addition of such notes as I have figured puts the 
stamp of copyright on the edition to which they are attached. 
It will still, of course, remain open to publish the text which 
ex hypothesit ig the same as in the original edition. But to 
take and publish the notes will be a clear infringement.” 


In Jarrold v, Houlston, (1) the plaintiffs were the publishers 
of a book written by Dr. Brewer called the “ Guide to Science.” 
The Vice-Chancellor, Sır W. Pacs Woop, having fully ascer- 
tained the object with which this book was compiled and 
published and the sources from which Dr. Brewer obtained the 
information necessary to enable him to write it, stated these 
matters in the following passage and laid down the principle 
of law applicable to the facts. He said:— 


-“Tf anyone by pains and labour collects and reduces into > 
the form of a systematic course of instruction those questions 
which he may find ordinary persons asking. in reference to the 
common phenomena of life, with answers to those questions 
and explanations of those phenomena, whether such explana- 
tions and answers are furnished by his own recollection of his 
former general reading or out of works consulted by him for 
the express purpose, the reduction of the questions so collected 
with such answers under certain heads and in a scientific form, 
is amply sufficient to constitute an original work of which the 

> copyright will Be protected. Therefore I now have no hesitation 
in coming to the conclusion that the book now in question is 
in that sense an original work and entitled to protection,’ . 


(1) K.&J.,7 and 8, 
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The defendants were publishers of a book called “ The 
Reason Why,” which was published in parts styled lectures. 
The Vice-Chancellor held that the second lecture contained 


MACNILLAN “piratical matter, as did also apparently all the lectures from 


AND 
COMPANY, 
LIMITED 


D. 
K. ann J. 
Cooper. 


eet 


Lord 


Atkinson. 


Nos. 5 to 25 inclusive. The Vice-Chancellor made the following 
order :— 

‘First, the plaintiff do bring such action at law against the 
defendants as they may be advised . . . . for the pub- 
lication of the book called ‘The Reason Why’ . . . . and 
that they undertake to abide by any order that this Court 
may make with reference to any damage occasioned by this 
order, in the event of the jury finding in favour of the defendants. 
And also on plaintiffs undertaking to bring such action to 
restrain defendants from publishing the book called ‘The 
Reason Why ' containing the lectures numbered 2,3 and from 
5 to 25 both inclusive, or any passage or passages copied, 
taken or colourably altered from the book called ‘The Guide 
to Science," in the plaintiffs’ Bill metioned.”’ 

Following that precedent, their Lordships having come to 
the conclusion that the appellants are not entitled to a copyright 
in the text of this book extending from page I to page 82 
thereof both inclusive, but are entitled to copyright in the notes 
printed in pages 83 to 94, both inclusive, they will therefore 
humbly advise His Majesty that the decree of the High Court 
in its Appellate Jurisdiction, dated the 13th October, 1921, 
should be set aside with costs, and that the decree of Mr. 
Justice Fawcerr, of the roth March, 1921, shuld be amended 
by inserting after the words “ mentioned in the plaint herein ” 
the words “ cofitaining the notes and glossary printed on pages 
83 to 94, both inclusive, of the said book or any of them, or 
any portion or portions of the said notes or any passage or 
passages from the same,” and directing that the respondents 
should pay to the appellants all the costs of the hearing of the 
action before that Judge, and that subject to these amendments 
that the decree of the first Court ought to be affirmed. ` 


‘Under the circumstances the parties will bear their own 
costs of this appeal. 
A Decree set aside. 
Sandersons & Orr Dignams.—Solicitors for the appellants. 
T. L. Wilson & Co.—Solicitors for the respondents. 
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HIGH COURT. ; 


MOTI RAM (Defendant) 
versus 
MUHAMMAD ABDUL JALIL (Plaintiff).* 


Indian Companies Act, section 4—‘ Person’ ’—IVhat the word 
includes—Partnership— Holding shares on one’s own behalf 
“and in trust for minor members of family —<tccountabilily by 
firm—IVhether minors can be regarded as partners. 

The word ‘“person’’ in section 4 of the Indian Companies 
Act, 1882, includes any company or association or body of indi: 
viduals, whether incorporated or not, such as a joint Hindu 
family. 

Where a partnership consisted of numerous individuals, some 
of sewhom were entered in the partnership deed as holding 
certain shares, on their own behalf and in. trust for certain 
minor members of their family, held, that as the firm would 
be accountable to such individuals alone, both for the shares 
which they held in their own beneficial interest and the 
shares which they held as trustees for minor members of their 
family, such minor members-should not, for purposes of section 
4 of the Compamies Act, be regarded as separate partners. 


First APPEAL froma decree of MAULVI Aur Ausat, Sub- 
ordinate Judge of Aligarh. 


Peary Lal Banerji and Panna Lal, for the appellant. 
Abu Ali and Iqbal Ahmad, for the respondent. 
The judgment of the Court was delivered by 


Mears, C. J.—This is an appeal from a preliminary decree 
in which the defendants were held liable to account to the 
plaintiff for the profits in a Cotton Ginning Factory which had 
accrued on the shares originally held by one Kunwar Muham- 
mad Abdul Ghafur Khan, a deceased ancestor of the plaintiff. 
The original defendants were Moti Ram and Lala Har Prasad. 
The latter died during the pendency of the suit and his heirs 
have been duly brought on the record. They have not appealed 
from the preliminary decree. Moti Ram, the present appellant, 
was sued in the character of an agent who had received moneys 
as and for the use of the plaintiff. He was alleged to be with- 
holding a sum which with interest amounted to over Rs. 35,000, 
He admitted that there was a considerable sum of undistributed 
profit. - The principal point upon which he relied as enabling 


him to retain this money was that the Company was an illegal- 


aseacisHon inasmuch as it consisted of more than 20 persons 
* F, A. No. 29 of 1921. 
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and therefore violated the conditions of section 4 of the Indian 
Companies Act of 1882 which prohibits the formation of an 
„unregistered Company in excess of that number. If, in our 
opinion, the appellant is wrong in that contention then the 
appeal must fail. The Companies Act of 1882 nowhere defines 
‘person’. We are, therefore, thrown back upon the General 
Clauses Act (No. X of 1897). ‘Person’ is there defined to 
include any Company or Association or body of individuals 
whether incorporated or not. It is, therefore, obvious that 
‘person’ can be used to include a collection of people and an 
appropriate illustration which will at once occur to Indian 
lawyers is that association of individuals known as a joint 
Hindu family. Analogous thereto are the varying number of 
beneficiaries who are from time to time interested beneficially 
in property vested in a trustee or trustees. The obligations 
of the appellant and the representatives of Har Prasad as 
agents are contained in an agreement which is one of partnership 
and also one of agency—it is dated the 2oth of August, 1910— 
and omitting for a moment the consideration of the legality or 
otherwise of the inception of the contract, the liability to account ` 
was in that agreement clearly provided for, nor is there any 
dispute as to the actual failure to deliver accounts throughout 
the period as to which default is alleged. 


The appellant takes his stand, as we,have said, on the 
illegality of the above-mentioned agreement. He contends that 
on an investigation and enumeration of the persons beneficially 
interested in the partnership, their number amounts to more 
than 20: The number of the various members of the’ part- 
nership enumerated as they themselves thought correct, amount 
exactly to 20. Mr. Peary Lal Banerji, however, contends 
that inasmuch.as Moti Ram scheduled as holding shares on he- 
half of his two grandsons, his name should be cut out and the 
beneficiaries, his two grandsons, substituted in it. It may be 
noticed that Moti Ram is himself beneficially interested in 
another block of shares. No. 12 is given as ; 

“ Musammat Mohani............ . for self and guardian of 
Moti Lal, minor adopted son of Ganeshi Lal”, 

‘The appellant’s contention as regards this lady is that she 
must be counted as one person in respect of her own personal 
interest in that block of shares and a second person by reason 
of her holding of an interest in the Company as the guardian 
of Moti Lal. If both these points°were conceded, namely, the 
cutting out of Moti Ram’s name at No. 4 and the substitution 
of his two grandsons and if the name of Moti Lal, the adopted 
son of Ganeshi Lal, had also to be added-at No. 12 in addition 
to the name of, Musammat Mohani, then the number of persons 


would undoubtedly be over the prescribed limit of 20. We, 
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however, do not agree with the view put forward by the appel- 
lant and it is to be noticed that at p. 25 where the agreement 
is set out, Moti Ram is in fact counted as two persons, that is 
to say, he is counted in respect of the block of shares of which 
he should receive the profit to his own use and benefit and 
also of the shares which he holds as trustee for his two grand- 
sons, even on that assumption the number of persons do not 
exceed 20. We do not agree with the view that the name of 
Moti Ram must give place to that of his two grandsons, nor 
do we agree that it is necessary to indicate as regards Musam- 
mat Mohani and Moti Lal that'both of their names should be 
reckoned in the constitution of this Company. In fact there 
were, as the appellant would wish us to delete or to accept, 
two Moti Rams. There was throughout the whole transaction 
one Moti Ram to whom the Company was accountable. In the 
same way the Company was accountable only to the one lady 
Musammat Mohani independently of the circumstance that she 
in her turn would be accountable to Moti Lal, the adopted son 
of Ganeshi Lal in respect of whatever interest he happened to 
hold in the Company through her as trustee. Again as regards 
Moti Ram it is to be noted that the contracting person, in the 
first instance, was the same Moti Ram who had a personal 
interest in the Company and the appellant and Har Prasad 
were bound to account to him and to him alone koth for the 
shares in which Re had his own beneficial interest and the 
shares which he held as a trustee for his grandsons. A similar 
consideration applies to the case of No. 8 Bithal Das who as 
guardian of his minor son Kishen Gopal also figures with 
another man asa proprieto? having a direct beneficial interest 
in the partnership. But the accountability of the Company to 
Bithal Das was an accountability to him alone both as regards 
his beneficial interest and as regards the shares which he held 
in a representative capacity for other persons. The number, 
however, would exceed 20 if certain persons, presumably mem- 
bers of a joint Hindu family and so found by the Judge, were 
in fact separate and thus capable of being regarded as separate 
contracting parties. The learned Subordinate Judge considered 
all the arguments put forward and came to the conclusion that 
the persons alleged to be joint were in truth joint and could 
be represented by one member of the joint family and that as 
regards the others, specially Moti Ram and Musammat Mohani 
and Bithal Das, that in truth they had been accurately described 
in the agreement. When these principles are applied to the 
document in question, it becomes clear that the partnership 
certainly did not exceed 20 and probably did not exceed 18 
persons. Agreeing with the learned Subordinate Judge, we 
hold that the partnership. was not invalid in its inception arid 


that the appellant and the representatives of Har Prasad are 
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CIVIL accountable to the plaintiff for his share in the profits for the 
eae period claimed. We also agree with the lower court that the 
2c -plaintiff having procured a succession certificate for the shares 
Mott Ratt + in the Factory can maintain the action for profits. We, there- 
Musamman fore, dismiss the appeal with costs. ` 


1924 


‘ABDUL J AIAI» Appeal dismissed. 
Mears,-C.J. « | _—o 

cx, BALDEO PRASAD and orurErs (Defendants): 

a versus 


ane : 
a FATEH SINGH anp orners (Plaintiffs).* l 
Hindu widow — Husband’s property — Iife-interest in—Gift to 
LINDSAY, J. priest—No deed of gift—Validity of gift, question of —Disposi- 
KANHAIYA tion for religious purposes—Hindu widows power, 

Lat, J. A Hindu widow has a larger power of disposition for 
religious or charitable purposes, which are supposed to con- 
duce to the spiritual welfare of her husband, than for purely 
worldly purposes. Khub Lal Singh v. Ajodhya Misser, I. L. 
R , 43 Cal, 574 and Lachhinan Kunwar v. Durga Kunwar, 16 
A, L, J. R., 646, referred to. ; 

Where a Hindu, widow made a gift by way of suphal sankalp 
to a priest of Gaya of some property whiéh was found to bear 
a very small proportion to the total property inherited by 
her from her husband, held, that the gift was valid and 
binding on the reversionaty heirs of her busband, 


- First APPEAL from a decree ofe Basu LapLt Prasap, Sub- 
ordinate Judge of Shahjahanpur. 


Surendro Naih Sen, for the appellants. 
Gulzari Lal and Shiva Prasad Sinha, for the respondents. 
The judgment of the Court was delivered by 


f Kanuatya Lat, J.—The dispute in this appeal is confined 
Kanhaiya j, to a 13 biswas and odd share in the village Chalautha which 
` ©" was held by Musammat Chetni, the widow of Kanhai Lal, 
and the questions for consideration are whether she had made 

a valid suphal sankalp of the same in favour of Lachhman- 

Prasad, a priest of Gaya, so as to bind the members of the 


family, to which her husband belonged or his reversionary 
heirs. ; 


Kanhai Lal had died in the life-time of his father Shib 

- Dayal. The allegation of the plaintiffs wał that Shib Dayal: 
and Kanhai Lal lived separately, that the property in dispute 

e was the separate property of Kanhai Lal, and that on his death 
F. A, No. 350 of r921. 
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it devolved on Musammat Chetni as a Hindu widow. They 
denied that any gift had been made or could have been validly 
made by Musammat Chetni in favour of Lachhman Prasad. 


Shib Dayal died in 1902, Musammat Chetni died in r916." 


One of the plaintiffs, Ram Lal, claimed to be the son of one 
of the sisters of Kanhai Lal, and also claimed to have acquired 
by purchase the shares of the sons of the other sisters of 
_Kanhai Lal. The other plaintiff, Raja Fateh Singh, claimed 
to have purchased a half share of the property in-question 
from Ram Lal. There were two other plaintiffs, who claimed 
to have derived their title under a deed of gift made by Ram 
Lal and Raja Fateh Singh. The defendants are the transferees 
and successors-in-interest of Lachhman Prasad. Their case 
was that Shib Dayal and Kanhai Lal lived jointly, that after 
the death of the latter, the property in dispute was entered in 
the name of Musammat Chetni, his widow, who remained in 
possession as an adverse owner, and that she bad a right to 
make a valid gift of the same for the spiritual benefit of her 
deceased husband. They denied that the plaintiff, Ram Lal, 
or the persons from whom he claimed to derive his title were 
the nearest reversionary heirs of Kanhai Lal. 


The court below found that Shib Dayal and Kanhai Lal 
lived ‘separately, that the property in dispute was the self- 
acquired property ,of the latter, that in the death of Kanhai 
Lal Musammat’ CHetni inherited the same asa Hindu widow 
and that she could not have acquired an adverse title thereto. 
It further held that no gift was shown to have been made or 
could have been validly made by Musammat Chetni in favour 
‘of Lachhman Prasad and fhat the plaintiffs, as the lawful suc- 
cessors-in-interest of her husband, hada right to recover 
possession of the property in question. 


The correctness of these findings is challenged here. There 
` can be no doubt that Ram Lal and his vendors were the nearest 
reversionary heirs of Kanhai Lal. The evidence on the record 
satisfactorily establishes that Shib Dayal and Kanhai Lal lived 
separately and carried on a separate cloth business and that 
the property in dispute was the self-acquired property of the 
latter. In fact, on the death “of Kanhai Lal, an application 
was made by Musammat Chetni for a succession certificate to 
collect certain debts due to her deceased husband. Shib Dayal 
resisted that application on the ground that Kanhai Lal lived 
jointly with him; but the District Judge of Shahjahanpur, who 
heard the application, came to the conclusion that Shib Dayal 
and Kanhai Lal "ved and carried on business separately, that 
each of them was assessed to income-tax, and that Musammat 
Chetni was entitled to collect the debts due tg her husband. Shib 
Dayal took no steps thereafter to establish his title against 
Musammat Chetni by a suit and allowed Musammat Chetni to 
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remain in separate possession of the disputed property from the 
time of the death of her husband. Indeed her name was recorded 
in the place of her deceased husband in respect of the disputed 
property in the revenue papers and she was in receipt of the 
profits of the same on her account. She had only a life-interest 
in the said property; but she could alienate any reasonable 
portion of the same for pious or religious purposes or for 
the spiritual benefit of her husband, ` 


As pointed out in Khub Lal Singh v. Ajodhya Misser (), 
a Hindu widow has a larger power of disposition for religious 
or charitable purposes, which are supposed to conduce to the 
spiritual welfare of her husband, than what she possesses for 
purely worldly purposes. In Lachhman Kunwar v. Durga 
Kunwar (*), a gift made by a Hindu widow for the spiritual 
benefit of her husband, after she had returned from a pilgrim- 
age, was upheld, and in Gobind Upadhya v. Lakhrant (4), a 
similar gift made by a widow on her return from a pilgrimage 
to Gaya was treated as valid and binding on the reversionary 
heirs of her husband. 


The question, therefore, is whether sucha gift was really 
made. ‘The evidence produced on behalf of the defendants- 
appellants to prove that a gift had been made by Musammat 
Chetni in favour of Lachhman Prasad, a priest of Gaya, has, 
in our opinion, been rejected by the learne& Subordinate Judge 
on insufficient grounds. Raghubar Dayal states that he went 
with Shib Dayal and Musammat Chetni to Gaya about 35 or 
36 years ago and that the gift was made in his presence by both 
of them in favour of Lachhman* Prasad. No deed of gift 
appears to have been written at the time. But there was a 
mutation of names effected in pursuance of an order of the 
13th February, 1885 in favour of Lachhman Prasad. A copy 
of an extract from the mutation register has been filed in proof 
of that entry. There is no satisfactory explanation why this 
mutation of names was effected in favour of Lachhman Prasad, 
if no gift had been made in his favour. The learned counsel for 
the plaintiffs refers to the written statement of the defendants- 
appellants, wherein the gift aforcsaid is stated to have been 
made after the death of Shib Dayal. Being vendees from the 
transferees of the original donee, it is possible that they may 
have been misinformed as to the actual date of the gift. The 
extract from the mutalion register shows that the transfer 
must have been made some time before the 131h February, 1885. 


Shib Dayal was then alive. He never echallenged the gift 
or the right of the donee or his transferees in his life-time. 
Ram Lal states that there was a priest of Gaya named Lachh+ 


- (1) [sors] L L. R., 43 Cal, s74. 
(2) 16 å. L. J. R, 646. (3) [1921} 19 A. L. Ji R., 499. 
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man Prasad who lived at one time in Pawayan. Lachhman 
Prasad transferred his rights in favour of Khaga Lal and Ram 


Lal, who resold the same to the defendants-appellants on the 


24th December, 1897. The gift aforesaid is, in our opinion, 
satisfactorily established and the plaintiffs have no right to 
recover possession from the donee or his transferees. 


The evidence adduced by the plaintiffs gocs to show that 
Kanhai Lal was possessed of considerable property. Sita Ram, 
one of the witnesses for the plaintiffs, states that Kanhai Lal 
had property worth Rs. 30,000 or 40,000. Ajudhya Prasad, 
another witness states that he had property of the value of 
Rs. 50,000. Puttu Lal, another witness, estimates the value 
of the property of Kanhai Lal at Rs. 60,000 or Rs. 70,000 
including groves and muafi land. Ram Lal, one of the plaintiffs 
-himself, states that the landed property of Kanhai Lal yielded 
an income of Rs. 500 or Rs. 600 per year. The property com- 

rised in the above gift is assessed at a revenue of Ks. 93-5-4. 

he plaintiff valued it at Rs. 3,000 but a property yielding 
approximately a profit of about Rs. 100 a year could not have 
been of that value in 1885. Itis not clear what was the reve- 
nue assessed on that property at that time. In 1897 it was 
sold for Rs. 595 and that value bears a very small proportion 
to the total value of the property which Musammat Chetni had 
inherited from he» husband. 


The appeal must, therefore, be allowed and the claim with 
regard to the 13 biswas and odd share of the village Chilauta 
dismissed with costs here and hitherto to the defendants-appel- 
lants. ° 

Appeal allowed. 





CHIRANJI LAL AND anoruer (Defendants) 
versus 


SYED ILIAS ALI ano otHenrs (Plaintiffs).* 


Guardians and Wards Act, section 30—Minors’ property morigaged 
by guardian in contravention of the courts sanction—When 
mortgage voidable—Guardiag’s interest adverse to that of minors 
—Effect of a decree passed against iminors—Principle of restor- 
ing a benefit received—When inapplicable. 

N, who was the legally appointed guardian of the plaintiffs, 

in contravention of the permission obtained by him, from 

` the District Judge, to execute a usufructuary mortgage of 
plaintiff’s property for Rs. 200, executed a simple mortgage 
carrying interest for Rs. 400, The mortgagces, subsequently, 
brought a suit on this mortgage impleading the plaintiffs 
under the guardianship of N, and obtained a decree. On a 

suit by the plaintiffs to set aside thee decree, heid, that the 


*S. A. No. 925 of 1922. 
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mortgage was voidable at the option of the minors-under section 
30 of the Guardians and Wards Act. 
Held, further, that defendant had an interest adverse to 
r that of the minors and the latter were, therefore, to be 
considered as nct having been properly represented in the 
suit. The decree was, therefore, not binding on the minors. 
Held, also, that in the absence of evidence that the minors 
had benefited in any way by the mortgage money, they should 
not be required to refund it fo the extent of Rs. zoo on the 
equitable principle of restoring a benefit received or on the 
ground that to that extent the mortgage was in accordance with 
the permission granted. ‘Ihe difference between a usufructuary 
mortgage and a simple mortgage was of great importance inas- 
much as the liability on the estate, under the former, was limit- 
ed to the principal amount advanced whereas under the latter 
there was the additional liability that interest may not be paid 
punctually and the mortgage-money may mount up to such 
- an extent as to lead to the sale of the entire property, 


Srconp APPEAL from a decree of ABDUL Hasan EsQ., 
Officiating District Judge of Agra, confirming a decree of BABU 
Jor: Sarup, Additional Subordinate Judge. 


S. K. Dar and N. P. Asthana, for the appellants. 
Iqbal Ahmad, for the respondents. 
The judgment of the Court was delivered by 


DANIELS, J.—The suit out of which this appeal arises was 
brought for a declaration that a mortgage decree of 12th May, 
1919 is not binding on the plaintiffs who are minors. The 
facts are not in dispute. The plaintiffs’ father died in 1903 
leaving seven sons. Most of these sons were minors and their 
eldest brother the defendant Niaz Ali was appointed their 
guardian by the District Judge. On 8th April, 1911, Niaz Ali 
as guardian made an application tothe District Judge for per- 
mission to mortgage certain property belonging to the minors 
for a sum of Rs. 200 for payment of debts. The District 
Judge gave sanction for the execution of a usufructuary mort- 
gage for a sum of Rs. 200. In contravention of this permission, 
the guardian proceeded to execute a simple mortgage, carrying 
interest for asum of Rs. 400. eThe mortgagecs subsequently 
brought a suit on this mortgage impleading the minors under 
the guardianship of Niaz Ali and obtained a decree. The 
plaintiffs have filed this suit for a declaration that the mortgage 
is not binding on them on the ground that it was executed in 
contravention of the provisions of the Guardians and Wards 
Act and is consequently voidable at their instance. Section 30 
of the Guardians and Wards Act is clear on the point, and 
there can be no question that the mortgage was voidable at the 
option of the minors under that section. The controversy be- 
fore us has turned on the question whether the position is 
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affected by the fact that a decree against the minors has been 
passed on the mortgage. This depends on'the further question 
whether the minors were properly represented in the suit. One 
behalf of the appellants reliance is placed on Order 32, rule 4 
of the Code of Civil Procedure and it is urged that the court 
in the suit brought on the mortgage was bound to appoint 
Niaz Alias guardian ad lilem of the minors unless for special 
reasons to be recorded it considered that this would be con- 
trary to the minors’ welfare. The answer to this contention 
is that in this particular case the mortgagees must have been 
aware of the facts which rendered it improper that Niaz Ali 
should act as guardian ad litem. The mortgage having been 
executed by Niaz Ali, it was difficult for him to take the plea 
on behalf of the minors that the mortgage was invalid as having 
been executed contrary to the permission given by the District 
Judge. Even if he could take such a plea, the effect of taking 
it would be to cast the whole burden of the mortgage on the 
shoulders of Niaz Ali himself and of those of his brothers who 
had come of age. Niaz Ali had, therefore, under the circums- 
tances, an interest adverse to that of the minors and this was 
a fact of which the mortgagecs, who were parties to the 
transaction, must have been aware. It is now settled law ihat 
where a guardian ad litem has an interest adverse to the minors, 
they are to be cogsidered as not having been properly repre- 
sented in the suit and the decree is not binding on them. 


One further argument has been urged. It is said that even 
if the decree of the court below is otherwise upheld, the plaint- 
iffs should be required tosrefund the mortgage money to the 
extent of Rs. 200, either on the equitable principle of restoring 
a benefit received or on the ground that to that extent the 
mortgage was in accordance with the permission granted. The 
first alternative is excluded by the finding of fact of both the 
courts below that there is no evidence that the minors benefited 
in any way by the mortgage money. ‘The second is excluded 
by the fact that even to the extent of Rs. 200 the mortgage 
was not executed in accordance with the sanction given. ‘The 
sanction was for a usufructyary mortgage. The mortgage 
actually executed was a simple mortgage. ‘The difference is of 
great importance. If the guardian had executed a usufructuary 
mortgage as directed by the District Judge, the liability on the 
estate would be limited to the principal money advanced. Under 
a simple mortgage there is the additional liability that interest 
may not be paid punctually and the mortgage money may mount 
up to such an exfent as to lead to the sale of the entire pro- 
perty. We are, therefore, unable to accept this plea. 

The result is that the appeal fails and weeaccordingly dismiss 
it with costs. ; 


Appeal dismissed. 
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i DAMRI 


versus 
EMPEROR.* 
Penal Code, section 216 A—“ Harbour,” definition of—Lending a 
pony lo dacoils—Offence, nalure of. 

Where applicant had lent to some dacoits his pony merely 
to facilitate them in removing the loot, held, that the applicant 
could not be charged under section 216A of the Penal Code 
with having harboured the dacoits. 

ČRIMINAL APPEAL from an order of Basu Man Mosan 
SANYAL, Sessions Judge of Fatehpur. 


Appeal from jail. 
Sankar Saran (Government Piece: for the Crown, 
The following judgment was delivered by 


Ryves, J.—There was a bad dacoity committed in the 
Fatehpur district, in the course of which two men were killed 
and several other persons were seriously injured, and property 
including a quantity of utensils were carried away. The fact 
that.the dacoity was attended with unusual violence is really 
not relevant in this case, Damri has beea charged under sec- 
tion 216 A of the Indian Penal Code with having harboured 
the dacoits. It has been found that the dacoits took with them 
a pony belonging to Damri to the scene of the dacoity, and 
loaded it with some of the utengils which were looted. The 
object apparently with which this pony was taken was to help 
them in carrying away their booty. If this was done with 
the consent of Damri, he could certainly have been tried and 
convicted of abetment of the dacoity. He, however, has not 
been tried under that charge, but for having harboured the 
dacoits. Having regard to the definition of ‘ harbour ” given 
in section 216B, it seems to me that the case does not come 
within the section. The pony was not lent to the dacoits with 
any of the objects comprised in the definition of “ harbour”, 
It was lent to them, merely to facilitate them in removing the 
loot. The conviction, therefore, cannot stand. Damri bas 
already been convicted in Appeal No. 151 for being in posses- 
‘sion of an utensil stolen in this dacoity, and has been sentenced 
to five years’ rigorous imprisonment in that case. Under these 
circumstances I merely allow this appeal, and direct that so far 
as the charge under section 216 A is concerfied, he be released, 
but he has still to serve the term which he is undergoing on a 
‘charge under section-412 of the Indian Penal Code. 


* Crim, A. No. 152 of 1924, 
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EE RAM NATH (Petitioner) m ae GO 
' * versus 1924 
EMPEROR (Opposite-Party).* . March, 19. 


Titiga Penai Code, Chap. IX A, section 463—Election dispule— Warsu, J. 
False documeni—V oling paper impressed wilh pretended thumb-  Ryvgs, J. 
impression of another person—Damage to public—Offence— 
Penalty—Municipalities Act of 1916—Comimissioner sitling as 
election tribunal—Jurisdiction, question of— Megas High Court 
can interfere in revision. 

_ According to the Municipalities Act of Here. EER 
sitting as an election tribunal is entitled to exercise the power 
of a Civil Court. - 

On the hearing of an election petition, the Commissioner direct- 
ed prosecution of petitioners on the charge of forgery or abet- 
ment thereof in that in the course of false personation of voters, 
certain signatures and thumb-impressions had been falsely put 
on signature slips (furnished by voters to the polling officers). 
The petitioners applied to the High Court in revision under. 
section 115, Civil Procedure Code, and section 107 of the 
Government of India Act, urging that the order was ultra vires, 
and that the offence charged being substantially an electoral 
offence under (hap. IX of the Indian Penal Code, no prosecu- 
tion could be commenced without the ‘previous sanction of the 
‘Local Government. Heid, that having regard to section 23 
(3) of the U.P. Municipalities Act, the order of the Com- 
missioner was final amd -could noi be revised by the High 
Court. ° . 


Civit Revision from an order of R. L. H. CLARKE Esg., 
Commissioner of Agra Division. 


Kailas Nath Kalju, Narain Prasad Asthana and Satish 
Chandra Das, for the applicant. 


Lalit Mohan Banerji, for the opposite party. 
The judgment of the Court was delivered by 


Warsa, J.—This is an application in revision under cir- Walsh, J. 
cumstances which we trust are ĉxceptional, and which the order 
made in the present case by the learned Commissioner will 
render less frequent in future. In the course of an election 
petition there are in fact three cases ‘but it is only ` necessary to 
mention one, because the matter has been argued as one, each 
case being typical of the rest. The CommisSioner, ina judg- 
ment’ which is not before us, came to the conclusion that the 
election was void, and that the candidate had been guilty of 
such. misfeasance that it was necessary to disfranchise hin 
from elections for a period of five years. In addition to that 

* Ciy, Rev. No.. 108 of 1923. 
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he found that the person, who is now the applicant before us, 
had falsely personated a voter on the electoral roll, who may 
. of course have been dead, or ill and unable to vote, or unwilling 


Ram NatH to take part in the election and that the candidate had aided 


EMPEROR 
Walsh, J. 


and abetted. That in itself, as Dr. Katju has rightly argued, is 
made an offence by Chapter 9A, a new provision in the Penal 
Code dealing with electoral offences, and for reasons which 
were no doubt desirable, the Legislature has required that the 
sanction of the Lecal Government should be given to any crimi- 
nal proceedings for offences under that new chapter. But it so 
happened and the sooner it is generally known and appreciated 
by persons who claim to take part in the Government of the 
country and to send representatives to the Legislature or Muni- 
cipal Assembly the better that a person cannot, in consequence 
of the machinery which has been provided, successfully person- 
ate and obtain the necessary voting paper of another individual 
without signing, what purports io be his name, or affixing, 
what purports to be his thumb-impression, and prima facte, in 
accordance with the provisions of section 463 of the Indian 
Penal Code, whoever makes a false document with a paper ~ 
impressed with the pretended thumb-impression of the person 
who did not put his thumb-impression there, with intention to 
cause damage to the public, commits forgery. We can imagine 
nothing moré fraudulent in election matters apd, therefore, damag- 
ing to the public, unless election matters arc to be considered so 
trivial as to be of no moral importance whatever, than deliberate- 
ly to utilise the machinery, intended to provide an honest result, 
for the purpose of deception and of. securing a result which is 
not the true result, ‘and may not*represent the wishes of the 
majority of the constituents. Such conduct is bad enough in 
the case of an illiterate voter who must know quite well that 
he is lending himself to fraud, but in the case of a candidate, 
who is presumed to have some measure of education and 
poses before the public as a person claiming to represent 
the view of a particular faction, such conduct is highly cri- 
minal and ought to be punished with the utmost severity. 
Some electoral offences like wearing badges, spending a little 
too much money on exciteméht and /amashas, using undue 
influence with a voter, or even sometimes exceeding the law 
in endeavouring to give a correct description of what you 
believe to be the character of your opponent, and things 
of that sort, are matters which arise out of heat and party 
conflict, and may‘ be regarded as things which are ephemeral 
and do not strike deep into the roots of public policy. These 
are offences which, as Dr. Katju has pointed out, require the 
sanction of the Local Government. But there is a wide difference 
between these and offences which are deliberate offences against 
the general law of the land. We have dwelt upon this. aspect 
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of the merits because it has been strongly urged upon us that cviL 
in any event we ought to stop this prosecution at its birth on 1924 


the ground, as far as we can follow it, that if a man only coma 
mits an electoral offence within Chapter 9 A of the Indian Penal Raw Nate 
Code, it does not matter what other crime he commits and that  Ewprror, 
he ought not to be prosecuted for it. We think the sooner this — 
view is declared to be fallacious and against public policy, the Welsh, J. 
better. Strictly speaking it isa view rather for the criminal 
courts than it is for us, but inasmuch as it has been vigorously 
argued, it seems necessary to deal with it by way of explaining 
how the matter arises before us. It was further contended 
that assuming that any prima facie evidence of an offence under 
section 463 of the Indian Penal Code or its cognate provision 
could be suggested, the Commissioner in this particular case 
exceeded his jurisdiction because he was neither a Civil nor a 
Criminal nor a Revenue Court, and, therefore, did not come 
within the provisions of.section 195 of the Criminal Procedure 
Code, nor of section 476 of the same Code. When we talk of 
the Criminal Procedure Code we are of course speaking of the 
Code as it was in July, 1923 before the amending Act came 
into force. For reasons, which we will state in a moment, it 
is not necessary for us to express an opinion on this subject, 
nor was the argument very much pressed before us for the 
reason that it was,a little difficult to apply to this Court in 
revision, at any rate under section 11 5, and at the same time to 
deny that the Commissioner sitting as an election tribunal was 
a Civil Court. All we Have to say about that is this, that with- 
oat coming to any final decision of the point, it seems to us 
clear from the Municipalities Act of 1916 that he is a court of 
. some kind. He is not described in that Act as a Civil Court, 
but merely as entitled to exercise the powers of a Civil Court. 
But when one is construing the word “civil” in contradistinction 
to criminal and reventie, one is driven to ask oneself whether 
the attributes of an election tribunal cannot be said with con- 
fidence not to come within the definition either of criminal or 
revenue, but to come within that of a Civil Court. Elections 
are certainly civil matters, an election dispute is certainly a 
civil dispute, and as we have sati, an election tribunal is at any 
rate notacriminal or revenue court. It is not without impor- 
tance in considering this matter that, until the recent legislation, 
namely the Municipalities Act of 1916, these disputes were 
always raised and decided by the ordinary Civil Court. This 
brings us to the main question which we have to determine 
now. Assuming that an election dispute of this kind ought 
not to be prosecuted under the ordinary provisions of the Penal 
Code for forgery, and that the Commissioner had no jurisdiction 
to make a written complaint in the way in which he has done 
for further enquiry before a Magistrate, has this: Court the 
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right to interfere in revision? We think that question must 
be decided according to the true interpretation of sub-section 
3 of clause 23 of the said Municipalities Act. Nowhere is the 


kam Natu “relation of an election court to the High Court defined. A 


v. 
[LM PRROR. 


Walsh J. 


Commissioner independently of any special legislation about 
an election petition, is certainly not amenable to the juris- 
diction of this Court in any court in which he sits and 
we, therefore, ought to find in the Act a definite statutory 
provision from which we may infer that it was intended 
to preserve intact the ordinary civil revisional jurisdiction 
of this Court which is exercised under section 115 of the 
Civil Procedure Code. The provision in question is quite 
clear. It says a court may refer a question of law to the High 
Court under Order 46 of the first schedule of the Civil Proce- 
dure Code, and it is said that it has already been held in certain 
cases that where a power of reference exists, there is that 
relationship which may be described as cither subordinate, or 
at any rate sufficient, to justify an application in revision. But 
the section in question goes on to say: 

“ there shall be no appeal either on a quesion of law or fact, 

and no application in revision against the decision of the 

court.” 

Prima facie that prohibition, namely, against an appeal or 
revision, is fatal to the contention, and indicates that it was. 
the intention by section 23 to confine the High Court’s power 
merely to advising and answering questions of law referred 
specially to it. ‘This was challenged by Dr. Katju by reason of 
the presence of the word’ “the” in the expression “the deci- 
sion.” “ The decision,” he contended, could only mean such 
decision as by reference to the other sections of the Act could + 
be found to have been prescribed as part of the duties of the 
election tribunal, and of course directing a prosecution is not 
amongst the things so prescribed. ‘This is a possible view, but 
on the whole we have arrived at the conclusion that it is not 
the correct view. The definite article “the” is frequently used 
in legislation-in the same sense as the Greek “ tis,” and the 
next clause, namely (f) rather tends to suggest that the legis- 
lature was considering a variety of matters which an election 
court might have to decide, and so gave the parties a month 
within which they could go back to the court and ask it to 
review its decision on any point. Any legislative. body or 
draftsman who attempted to foresee any point which would 
arise in an election petition, would be a very far-seeing person, 
and it would be an unusual, if not an impossible task, for a 
draftsman to insert in the Act an explicit statement of all the 
matters which an election tribunal ought to decide. Dr. Katju’s 
argument infers this’ view, namely, that the legislature ouglit 
to give a complete statement of all the points which a Commis-- 
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sioner would have to decide, and that he can decide’ nothing i 
which is not in the statement. We think this is a reductio in 
_ absurdum of the argument, and sufficient to show that all i 

matters which arise in the course of an election petition which’ RNASE. 
he has disposed of one way or another, are matters which are Ewprror 
within his jurisdiction. 


v 
1924 


We, therefore, reject this and the connected applications Walsh, J. 
in revision. 
3 - + Application rejected. 
KISHEN LAL AND OTHERS ' CRIMINAL 
Uersus 1924 
EMPEROR.* Feb. 6. 
Data Penal Code, sections 79 and 332, 333—Offence, what cons- hie: h 


fitutes—An essential ingredient—Righi of private defence— 
Criminal Procedure Code, section 159—Appitcability of—Keep- 
ing police officers in confinement—lIVhen accused entitled to, 


An offence to be punishable under section 332 or 333 of the 
Indian Penal Code requires as an ingredient the presence of an 
intention on the part of the accused to prevent or deter a 
public servant from discharging his duty, 


Even where @ right-of private defence is not pleaded, the 
Court, on finding on the evidence before it, that the accused 
acted in the exercise of his right ‘of private defence, is bound 
to take cognizance of the fact. Yusuf Husain v. Emperor, 16 
A. L, J. R., 169, referred to; 


There is no right of private defence: against an act ai a 
public servant although that act ‘may not be strictly justifiable 
in law. i i 

-The right of private defence against property continues 
. where robbery is attempted, only so long as the offender 
causes or attempts to, cause any person death or hurt or 
wrongful restraint or as long as the fear -of instant personal 
restraint continues. > 

Where accused believed that certain polite officers were 
armed robbers who had in®the attempt to escape arrést used. 
a revolver, keld; that, under section 159 of the Criminal Pro- 
cedure Code, accused were entitled to arrest the men and keep 
them in confinement so long as that was necessary for making 
tliem over to the custody of police officers. (Section 79 of 
the Indian Penal Code also applied.) ` 

CRIMINAL APREAL frorù an order of P; P. M. C. PLOWDEN 
Iisg., Sessions Judge of Meerut. 
Nehal Chand, St. C. Thompson and Durga Charan Banerji, ° 
oo the sai 
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Sankar Saran (Government Pleader), for the Crown. 
The facts as established in the trial court were as follows :— 


A number of Bijnor Police officers, on receiving information 
that Ganeshi and Bhagwana, who were implicated in a case 
of dacoity, were staying in Dhariwala, in the district of Muzaf- 
farnagar, immediately proceeded to the spot. There the party 
met one Nanhwa who was loading a cart of manure. On 
enquiry regarding the whereabouts of Ganeshi and Bhagwana, 
Nanhwa directed the party to the quarters of Jogis. One of 
these Jogis directed the party to the house of one Debi 
Chauhan. This house was surrounded by the Police. .One 
of the officers entered the house and noticed that an old 
woman was removing a bundle. He followed her into a hut. 
At this stage the police officers close to the house were assaulted 
by a number of villagers, a Sub-Inspector coming in chiefly 
for the assault. There was a free fight andabout 14 villagers 
were wounded. As a result of firing by another Sub Inspector, 
one of the accused, Shera, was hurt. Thereafter 4 out of the 
Police were captured and 2 ran away. A party pursued them 
and caught them. ‘The Police were taken to the Zamindar’s 
dera and kept confined the whole day and night. Early in the 
morning the D. S. P. of Bijnor district and many of the villagers 
arrived and rescued the Police officers. Then 32 men were placed 
before the Committing Magistrate. He discharged 2 and com- 
mitted 30 to stand their trial before the court of session, 
Some of the accused pleaded alibi and othgrs pleaded that they 
mistook the police for dacoits and the alleged acts of violence 
and wrongful confinement were committed by themin good faith 
in the exercise of the right of private defence of personal 
property. ‘I'he learned Sessions Judge acquitted 6 and convicted 

- 24, The latter appealed to the Figh Court. 


The following judgment was delivered by 


> Muxeryji, J.—This appeal relates to a very unfortunate in-` 
cident which occured ina village known as Dhariwala in the 
district of Muzaffarnagar. 24 persons have been convicted by 
the learned Sessions Judge on charges under sections 148 and 
333 read with section 149 of the Indian Penal Code. The 
original charges on which the appellants and some others were 
committed to the court of session were sections 148 and 
332-149 of the Indian Penal Co@e. In the court of session the 
charges were amended and instead of section 332, section 333 
was substituted. But from the judgment of the learned Ses- 
sions Judge it would appear that he took no notice of section 
149 of the Indian Penal Code. 


[His Lordship discussed the evidence in detail and proceeded]. 


Now the question is whether the nine persons, namely, 
Shera, Mangal, Shadi, Bhagwana son of Behari, Sukha, Debi 
són of Behari, Mehar Singh, IJardewa and Siria ought to be 
convicted of any offence and if so of what offence. I have 
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already held that the whole affair was the outcome of a grim 
error which has resulted in maltreatment of six officers of the 
Government. But the question is whether these men are to be. 
sacrificed simply because six honest Government servants have 
suffered at their hands or whether the act may be excused on 
the ground of want of true knowledge on the part of the 
accused persons. ‘This brings me to the consideration of the 
law on the subject. The first section to be considered is section 
333 of the Indian Penal Code. It is not necessary to consider 
at present whether section 332 is applicable or section 333. The 
learned Magistrate has discussed the point very clearly in his 
judgment and Iam entirely at one with him in thinking that 
section 332, when it is applied with section 149 to the circums- 
tances of the present case, is the more appropriate section. 
However both the sections require as an ingredient of the 
offence, the presence of an intention onthe part of the accused 
persons, namely, to prevent or deter a public servant from 
discharging his duty. If the accused persons were unaware of 
the fact that the persons confined were public servants, the 
offence has not been committed. 


Now coming to section 148, it is-clear that the accused 
persons were armed with /athis, for most of the injuries deposed 
to hy the Civil Surgeon were caused by lathi blows. It does 
not appear that the lathis were actually produced and every 
lathi cannot be a deadly weapon. Section 148 further involves 
an offence under section 147 in which there must be a common 
object and there must be an unlawful assembly. The common 
object in this case was the arrest of persons believed to be 
dacoits or robbers who wanted to enter the house of Debi on the 
supposed pretext of searching for dacoits. ‘The persons, there- 
fore, who opposed these men were acting for the protection of 
property and the question is whether they exceeded the right 
of their private defence. Even where a right of private defence 
is not pleaded, the court, on finding on the evidence before it, 
that the accused acted in the exercise of his right of private 
defence, is bound to take cognizance of this fact ; vide Yusuf 
Husain v. Emperor (1). Therg is no right of private defence 
against an act of a public servant acting in good faith and under 
colour of his office, although that act may not be strictly 
justifiable in law. In tkis case the police officers did nothing 
as to which it can be said that it was not strictly justifiable in 
law. The fact that they had not uniforms on will not make 
their act illegal. But there still exists a right of private defence 
under explanation { of section 99 of the Indian Penal Code in 
acase where the alleged offender does not know and has no 
reason to believe that the person doing .the act was a public 
servant, This explanation, therefore, covers the present case. 


we (1) 16-A. L. J. R., 169 at 171. 
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The only act which is involved in the charge under section 
148 is the commission of the offence of rioting being armed 
with a deadly weapon. No charge of illegal confinement was 
laid against the accused persons. The right of private defence 
against property continues where robbery is attempted, only so 
long as the offender causes or attempts to cause any person 
death or hurt or wrongful restraint or as long as the fear of 
instant death or instant hurt or of instant personal restraint 
continues. After the police officers were ejected from the pre- 
mises of Debi, it would appear that the right of private defence 
of property ceased. In the course of the ejectment came the 
fight and a revolver was used. Thus the right of private 
defence of person came into existence and continued so long as 


the danger to the persons continued. 


Now the question is whether the accused persons had any 
right to confine the police officers after the right of private 
defence of person and property ended. 


This brings me to the consideration of the provisions to be 
found in the Criminal Procedure Code as to the right of arrest 
by private persons. According to section 159 of the Code of 
Criminal Procedure (before it was amended) a private person 
could arrest any man who in his view committed a non-bailable 
and cognizable offence-and who had been proclaimed as an 
offender. In this case the villagers belied that the police 
officers were dacoits—armed robbers, who had in the attempt 
to escape arrest used a revolver. ‘The supposed offence was, 
therefore, non-bailable and cognizable being an offence under 
section 392 of the Indian Penal Gode. They were, therefore, 
entitled to arrest the men and keep them in confinement so long 
as that was necessary for making them over to the custody of 
police officers. I have already stated that Shera and Mangal 


‘were despatched to move the authorities. ‘The villagers, there- 


fore, made every attempt to bring the matter to the notice of 


-the proper authorities. They did not know and could not know 


whether Shera and Mangal went to the police station or direct 
to the District Magistrate but this is really immaterial. The 
confinement of the police oflicere was not under the circums- 
tances unnecessary. It would have been considered dangerous 
to carry them bodily to the police station of Bhopa. The 
confinement, therefore, was justified. It follows that no offence 
under the law was committed by the nine persons whose presence 
has been established in the riot by reasonably good evidence. 


In this connection the provisions of section 79 of the Indian 


‘Penal Code are also very relevant. ‘Itlays down that nothing 


is an offence which is done by any person.......... who by 
reason of a mistake of fact,...... in good faith, believes him- 


self justified by law in doing it, ‘This rule protects the nine 
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men, who would be otherwise convicted, from conviction of any 
offence under the Indian Penal Code. 


My finding being that no offence has been committed by 
Shera, Mangal, Shadi, Bhagwana, Sukha, Debi, Mehar Singh, 
Hardewa and Siria, they cannot be punished although they took 
part in the riot and the confinement of .the police officers. 
Under the circumstances it is not necessary to consider what 
would have been the suitable punishment in the case of convic- 
tion. : 

The result is that the appeals of all the appellants succeed. 
I set aside the convictions and sentences and order the appel- 
lants’ release. 

It is but fair to the six police officers concerned in the 
tragedy to mention that the trouble that came to them was 
unprovoked by any unlawful act. 

Appeal allowed. 





DEBI RAM AND ANOTHER 
VETSUS 
EMPEROR (DHARAM SINGH).* 

Criminal Procedure’ C ode, section 517—Accused acquitted by Magis- 
trate—Property restored to accused—Order of District Magis- 
trate ordering restoration to complainant— Without jurisdiction. 

Applicant was charged with theft of a drum under section 380 
of the Indian Penal €ode, The Trying Magistrate acquitted 
him and ordered the drum to be restored to him. The District 
Magistrate set aside this order and directed the delivery of the 
drum to the complainant. 

Held, that the District Magistrate had no jurisdiction to set 
aside the trial court’s order. (Section 517 of the Civil Procedure 
Code, referred to). In re Khema, I. L, R., 42 Bom., 664, 
followed. 

CRIMINAL REFERENCE by Baru Jorr Sarur, Additional 

Sessions Judge of Saharanpuws. 


“Nehal Chand, for the applicants. 
Peary Lal Banerji, for the opposite party. 
The following judgment was delivered by 


DANIELS, J.—This is a reference by the learned Additional 
Sessions Judge qf Saharanpur under the following circum- 
stances. Two persons Debi Ram and Bahram were accused 
-of the theft of a drum under section 380 of the Indian Penal 


Code, The trying Magistrate acquitted them and ordered the- 
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drum to'be restored to them. The complainants applied in re- 


vision to the District Magistrate urging that the accused ‘had 


been wrongly acquitted and that they should be convicted and 


“punished. ‘The learned District Magistrate declined to enter- 
tain the revision but holding that the order under section 517 
“af the Code of Criminal Procedure was appealable and consi- 


dering that the weight of evidence was in favour of the dium 
being the property of the complainants, he set aside the order of 
the trial court and directed the: delivery of the drum to the 
complainants. ‘The learned Additional Sessions Judge has re- 
ferred the case to this Court holding that the District Magis- 
trate had no jurisdiction. This is the second case in which this 
learned Judge has made a reference to this Court- without 
giving the Magistrate an opportunity of submitting his explana- 


‘tion as required by the rules. Itis, however, at this stagé un- 


necessary to delay the case by sending it back. I agree with the 


‘learned Additional Sessions Judge. An order under section 


517 can be set aside by a court of appeal, confirmation or revi- 
sion. The District Magistrate was, however, in this case nota 
court of appeal because no appeal lay against the order of 
acquittal. This view has been taken under similar circumstances 
by the Bombay High Court in the case of In re Khema(?). It 
was held in that case that where the accused had been acquitted, 
the Sessions Judge had no jurisdiction to set aside the order of 


. the trying Magistrate restoring the cattle to'the accused and ‘to 


order their delivery to the complainant. The District Magis- 


. trate was also not a court of confirmation, reference or revision, 
. the only court which could pass orders ona reference or revision 
: being the High Court. 


_I, therefore, set aside the order of the court below ‘and res- 


‘tore that of the Cantonment Magistrate. 


(1) ILL. Rọ, 42 Bom., 664. 





= DAYA RAM (Plaintiff) 
versus i EL 
THAKURI (Defendant).* © . ` 
Agra Tenancy Act—Mortgage of occupancy holding —Ilegality 
of transaction—Personal covenant to pay—AMortgagee’s claim— 
When not recognizable, 
as Plaintiff was the ‘usufructuary mottgagge of an occupancy 
. -holding and having been dispossessed by a third party, he 
- claimed to recover the mortgage-money from the mortgagor, 
- under a covenant contained in the mortgage deed. Held, that 
plaintiff’s claim was not recognizable as the transaction was 


© * Civ, Rev. No; 30 of 1924, 
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illegal. Har Prasad Tewari v. Sheo Gobind Tiwari, Valea Cvi 
I. L. R, 44 All, 486 and Vilayat Husain v. Misran, |1923 A 
at A. L. J. R., 363, followed. Jarbandhan v. Badri Nurain, 1924 
[1923] I. L. R; 45 AIL, 621,-distinguished. * Daya RAM 
Civi, Revision from an order of Basu. TirLoxI NATH, 
Judge of the Court of Small Causes at Allahabad: 
a S. S. Sastry, for the applicant. 
Janaki Prasad, for the opposite party. 
The following judgment was delivered by re - 
`- DANIELS, J—This is an application for revision of a Small ` ` 4 
Cause Court decree. The facts are that the plaintiff is the 
usufructuary mortgagee of an occupancy holding under a mort- 
‘gage executed in the year 1919. His caseis that he has been 
dispossessed by a third- party and, therefore, under a covenant 
-contained in the mortgage deed he claims to ‘recover the mort- 
gage money from the mortgagor. It has been repeatedly held 
that a mortgage of an occupancy holding under the present 
Tenancy Act is illegal. The court below refers to two such 
rulings, the latest being that in Har Prasad Tewari v. Sheo 
Gobind Tiwari (+). That ruling entirely covers the present 
case. The court refused to recognise the transaction in any 
way, even by allowing a suit for the mortgage money on the 
basis of a personal covenant contained -in the mortgage. ‘The 
same principle haf been laid down with reference to another ; 
-class of suits in Vilayat Husain v. Misran (°). : 
“ Once it ts established that the parties are paii delicto, the 
courts will not assist an illegal transaction in any respect, that 
is, the person who asks*the court to do something will fail.” 


`. The applicant relies on the case of Jarbandhan v. Badri 
Narain (8), but that case proceeds on special facts and is clearly 
“distinguishable. : 

i The application for revision fails and it is accordingly dis- 
‘missed with costs. l : 


YV. 
THAKUR, 


Daniels, J. 


s 


l ‘Application dismissed. 
(1) [1922] I. L. R,, 44 All, 486.. 

~- (2) [1923] 2f AL. J. R., 303. 
(3) [1923] I. L. RY, 45 Alb, 621. 
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KALYANDAPPA BIN AYAPPA DESAI 
AND OTHERS (Plaintiffs) 





VETSUS 
CHANBASAPPA BIN DODAPPA DESAI (Defendant). * 


Limitation Act, Articles .118, 141—H indu reversioner—Suit for 
possession on death of widow against adopted, son—Vahidity 
. of adoption questioned—Limitation, 
The period of limitation for a suit for possession of immove- 
able property by a reversioner on the death of a widow is 12 
years from the death of the widow as provided by Article 14x 
of the Limitation Act (1X of 1908), even though the substantial 
question in the case is the validity or otherwise of an adoption 
-alleged by the defendant of which the plaintiff had notice, 
Article 118 of the Limitation Act has no application to such a 
suit, à 
APPEAL from the High Court of Judicature at Bombay. 
E. B. Ratkes, for the appellants. 
W. Wallach, for the respondent. 
The following judgment was delivered hy 


Lord PHILLIMoRE.—The suit in this case was ‘brought i in 
the Court of the Subordinate Judge of Bijapur to. recover 
possession of certain watan lands and other lands of ordinary 
tenure, the plaintiff making a claim as the nearest agnate to 
the last male owner, and averring that his title accrued on the 
death ‘of the latter’s widow. The principal defendant, the now 
respondent, being in possession of the property, pleaded various 
defences of which the one which is important for present 
consideration, depends upon the Indian Limitation Act. 


The plaintiff recovered judgment before the Subordinate 
Judge for possession of the watan lands but not of the lands 
of ordinary tenure. Appeal was taken to the High Court of 
Judicature at Bombay which ereversed the decision of the 
Subordinate Judge and gave judgment for the defendant. 


From this decree, the representatives of the original plaintiff 
have appealed to His Majesty in Council. As to the non-watan 
lands the plaintiff acquiesced in the decision of the Subordinate 
Judge against him. Of the watan lands there were two kinds, 
and it was contended for the defendant that as regards one kind, 
known as Desgat watans, he was in a more favourable position 
than with regard to the others and must in any event succeed. 
But the Subordinate’ Judge and the High Court agreed, One 

* P.C A No. 52 of 1922. , 
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for somewhat different reasons, that the parties stood in the 

same position with regard to both kinds of watan lands. Their 

Lordships do no find it necessary to go into the reasons given- 
by the Subordinate Judge, but they are satisfied upon the ground 

given in the judgment of the High Court that the defendant 

was in no better position with regard to the Desgat watans 

than he was with regard to the other watan lands. But as re- 

gards both classes of watans, there is, as the High Court 

observed, a serious defence under Article 118 of the Indian 

Limitation Act. 


The facts of the case can be stated in a comparatively short 
compass. The plaintiff was. cousin to the former owner of this 
property, by name Dodappa. Dodappa married Malkamma, the 
second but not contesting defendant in the case, and died long 
ago. The plaintiff averred that after Dodappa’s death in the 
year 1880, Malkamma took in adoption to him as his son, one 
Madivalappa, who was her daughter’s son: that Madivalappa 
married Baslingamma and died himself in 1895: that upon his 
death Baslingamma took the ordinary Hindu woman’s estate 
and died in 1903: and that upon her death, plaintiff’s title 
accrued: and that as he brought his suit on Ist July, 1912, he 
had brought it within the period of 12 years allowed to him by 
Article 141 in the Second Schedule to the Limitation Act. 


He stated in his plaint that the defendant denied the validity 
of Madivalappa’s adoption and set up that he, on the other 
hand, was the person validly adopted by Malkamma as son to 
Dodappa. 


The defendant No. 1 did*in substance set up this case. He 
admitted some show of adoption of Madivalappa, but denied 
that it was legal or valid; and he set up his own adoption by 
Malkammain rgor, In the proceedings in the first Court, the 
validity of the adoption of Madivalappa was in contest; but the 
Subordinate Judge decided that it was valid; and this validity 
was not disputed in the appeal to the High Court. If Madiva- 
lappa were validly adopted, the property passed to him at once 
upon the adoption; and when he, the adopted son, died, his heir 
should succeed subject to the estates of the two widows. The 
adoption, therefore, of the first defendant, if it can be enquired 
into at all, must be pronounced either invalid or ineffectual, and 
such as to confer no title upon the first defendant to the lands 
in suit. . 

The point of law as between the two parties can be stated as 
follows. Plaintiff says: “1 deduce a good title. You have no 
right to possession as against me, and I bring my suit within 12 
years, that being the period allowed to me ky Article 141 in the 
First Schedule of the Limitation Act; which provides that for 
a suit by a remainderman or a reversioner ‘ entitled to the pos- 
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session of immoveable property on the death of a Hindu.. . . 
female,’ there is a period of 12 years from the time ‘ when -the 
- female dies.’ ”? 


The defendant says: “You can try to put it in that way, but 
in truth your suit is one governed by Article 118, being one ‘to 
obtain a declaration that an alleged adoption is invalid, or never, 
in fact, took place, for which you have only six years from the 
date ‘ when the alleged -adoption becomes known to the plaintiff ; 
and as regards knowledge, I can show you knew of my claim 
(as indeed he could show) more than six years ago.” 


It is true that the plaintiff in his plaint as originally framed 
claimed a declaration that the deftndant had not been validly 
adopted, which was imprudent. But he wisely asked to amend 
this plaint as striking out this claim and making the suit a plain 
one for possession, and this amendment was allowed. - 


The controversy as to which of the two principles of limita- 
tion should be applied in cases of this nature in an old one and 
has given occasion to many decisions, some of which are in 
conflict. Some of these authorities amount to decisions on the 
exact point, which if they are decisions of this Board, must be 
accepted as conclusive. Others may be said to consist’ of dicta 
rather than actual decisions; and others are again decisions of 
the High Courts in India, and as such entjtled to much respect 
but in no way binding upon their Lordships. : 


The earlier of these decisions turned upon the construction 
of the Act of 1871. The article in the schedule of that Act, 
which dealt with- cases of adoption, was in different language 
trom the article in the schedule to the Acts of 1877 and 1908, 
the two latter being identical in terms. 

The Article in 1871, No. 129, is expressed as follows :— 

“To establish or set aside an adoption—twelve years from 
the date of the adoption, or (at the option of the plaintiff) 
the date of the death of the adoptive father,” 

It will be shown hereafter that not only is the description of 
the suit different from that contained in Article 118 of the two 


later Acts, but that the time from which the limitation begins 
to run is different. 


However, as regards the earlier Act, the decisive authority 
is a decision of this Board in Jagadamba Chowdhrani v. 
Dakhina Mohun (13 I. A., page 84, decided 1886.) In that 
case their Lordships held that the words “ to establish or set 
aside an adoption” “were not technical words and did not 
describe with accuracy any known form of suit,” and that 
therefore any suit which brought the validity of an adoption 
into question must” be considered as a suit to “set aside an 
adoption, even though it might also be looked at as a.suit by 


VoL. XXIL] PRIVY COUNCIL Sil 


the man entitled to recover possession; and that therefore CIV, 
Article 129 and not Article 142 (as then numbered) applied. 1924 


In the course of their judgment their Lordships madea  x4ryay. 
reference to the Act of 1877, which by that time had been pasra Bin 
some years in force, though the case had been started so long poe 
ago that it was governed by the carlier Act of 1871. These oo 
observations are as follows :— CHANBAS- 

: APPA Bin 
“ It is worth observing that in the Limitation Act of 1877, Doparpa 
which superseded the Act-now under discussion, the language Desar 
is changed. Article 118 of the Act of 1877, which corresponds Lord 
to Article 129 of the Act of 1871 so far as regards setting Phillimore. 
aside adoptions, speaks of a suit ‘to obtain a declaration that 
an alleged adoption is invalid or never, in fact, took place,’ 
‘and assigns a different starting-point to the time that is to 
run against it, Whether the alteration of language denotes 
a change of policy, or how much change of law it affects, 
- are questions not now before their Lordships. Nor do they 
. think that any guidance in the construction of the earlier Act 
is to be gained from the later one, except that we may fairly 
infer that the Legislature considered the expression ‘suit to set 
aside an adoption’ to be one of a loose kind, and that more 
precision was desirable.” 


The next case to be cited is that of Mohesh Narain Moonshi 

v. Taruck Nath Moitra (20 I. A., page 30, decided in 1892), 

in which it was endeavoured to argue that the Act of 1877 and 

not the Act of 1871 applied; but it was held that the defendant 
had established his right before ever the Act of 1877 came 

‘into force, and was therefore (though his adoption was an 

invalid one) entitled to insist upon the Limitation Act of 1871 

in his favour. In this decision there was again a reference to 

the Act of 1877, and the words used by their Lordships were 
as follows: 

i “It was suggested that the Act of 1871 having been super- 
seded by the Act of 1877, the question of limitation should 
be determined with reference to the provisions of the later 
statute in which the language used is somewhat different, 

. the suit there referred to gs necessary to save the limitation 
being described as one ‘to obtain a declaration that an alleged 
adoption is invalid, or never, in fact, took place.’ It seems z 
-to be more than doubtful whether, if these were the words of 
the statute applicable to the case, the plaintiff would thereby 
take any advantage.” . 

But then their Lordships proceeded to give the reason why the 

Act of 1877 would mot apply. 


In neither of these cases did their Lordships intend to pro- ` 
nounce any decision on the construction of ethe Act of 1877.` 
Perhaps it might be observed that there is a shade of inclination 
in the passage of the first judgment towards there being a 
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definite change in the law, and a shade of inclination in the 
opposite direction in the second judgment. 


When the Act of 1877 came to be applied, there were 
differences of opinion in the various High Courts in India. 
The authorities are somewhat evenly balanced. Their Lordships, 
however, deem it unnecessary to go into the detail of any of 
the cases which preceded the next judgment of this Board, 
except the very important decision of the full Bench in the 
Bombay High Court presided over by Sır LAWRENCE JENKINS, 
C. J., and decided in the year 1899. ‘The case is reported as 
Shrinivas v. Hanmant (1. L.R., 24 Bombay, page 260). It 
was there held, partly on grounds of public policy, partly in 
supposed obedience to the judgments of this Board, and partly 
in deference to the supposed indications of opinion by this 
Board, that the same rule should ke applied to the Act of 1877 
as to the Act of 1871, and that a suit to recover possession 
which involved the decision of an issue as to the validity or 
invalidity of the defendant’s adoption, was a suit to obtain a 
declaration that an alleged adoption was invalid or never took 
place, to which Article 118 of the Act of 1877 applied and 
which therefore must be brought within a period of years dating 
from the plaintiff's knowledge, and was, in the particular in- 
stance, time-barred. The limit of time for these declaration 
suits which was 12 years under the Act of *t871, had become 6 
years under the Act of 1877. 


In that suit, as in the present suit before it was amended, 
the plaintiff claimed a declaration that the adoption of the 
defendant was invalid, and he afso claimed possession of the 
property, and when pressed by Article 118 he endeavoured, as 
in the present case, to throw aside his claim for declaration and 
rely only on the claim -for possession. But it- was held that 
the real matter for decision was a question for adoption, and 
that, therefore, Article 118 applied. 

As it was put by one of the learned Judges :— 

“Article 141 applies to the ordinary simple case of a 
reversioner where the validity of .the adoption is not the 
substantial point in dispute, or where the plaintiff can succeed 
without impugning the validity of the defendant’s adoption,” 

Shortly afterwards the case of Thakur Tirbhuwan Bahadur 
Singh v. Raja Rameshar Bakhsh Singh (reported in 33 I. A., 
page 156, decided in 1906) came before this Board. In that 
case again there was a conflict between the reversioner and a 
defendant claiming under an adoption ‘vhich was held either 
non-existent or invalid by both Courts in India. Whereupon 


` the defendant appealed; but his appeal was dismissed. It should 


be observed parenthetically that in the head-note to the report, 
the important word “not” is unfortunately omitted, 
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` The conclusion arrived at in that case was shortly statéd by 
Lorp MacNacGHTEN, who delivered the judgment of the Board; 
and their Lordships cannot do better than quote the passage 
in full:— 

“ On the appeal before their Lordships it was argued that 
there was at any rate an apparent adoption, and that, on that 
assumption, it mattered not whether the adoption was valid 
or invalid, because there was cnough to satisfy the provisions 
of the Limitation Act of 4871, as interpreted by this Board 
inthe case of Jagadamba Chowdhrant v. Dakhina Molin. Mr. 
Cohen, who argued the case with great ability, relied entirely 
on the Act of 1871. He contended that the Limitation Act 
of 1877 did not apply because tbe appellant relied on title 
acquired before the passing of thé Act of 1877, and his rights 
were therefore saved by «Section 2 of that Act. He admitted 
that if the Act of 1877 applied, his client was out of Court. 

-“ Their Lordships are unable to accede to Mr, Cohen’s 
argument, Civing full effect to the Jagadamba Case and the 
other cases which followed it, they do not think that the 
immunity, such a$ it is, gained by the lapse of twelve years 
after the date of an apparent adoption, amounts to acquisition 
of title wihin the meaning of Section 2 of the Act of 1877. 
- ‘Their Lordships think that the appeal may be disposed 
of on this short ground, whether the alleged adoption was 
or was not an@pparent adoption to which the ruling in the 
Jagadamba Case would apply if the Act of 1871 were now 
in force,” 
. This language looks at first sight conclusive in favour of the 
plaintiff in the present suis; but it has been thought in sub- 
sequent cases in India, and has been argued before their 
Lordships, that the decision of this point was unnecessary, 
because the plaintiff, being a minor, had three years after 
attaining majority to bring his suit, and that this provision in 
his favour superseded the protection given to the defendant by 
Article 118 and left the matter open to be decided according 
to Article 141. This line of reasoning seems to assume that 
you.cannot-impute knowledge to a minor—a view which is 
certainly not in accordance with the facts of human nature. But 
it is not necessary to go so deeply into the matter. It is obvious 
froma perusal of both the arguments and judgment that the 
minority of the plaintiff, (though mentioned in the argument) 
was not the reason for the decision, and that the intention was 
to decide the same. point ‘as is contended for in the present 
appeal, 

In cotisequence of this decision the High Court of Madras in 
the case of Velaga Mangamma v. Bandlamidi Vecrayya 
(reported I. L. R., 30 Madras, page 309,*and decided in 1907) 
` went back upon its previous decision in I. L. R., 26 Madras, 
page 291, decided in 1902, and held in obedience to the decision 
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of this Board that Article 118 only applied io declaratory suits 
in respect of adoption and not-to suits for possession, and that in 
suits for possession Article 141 was the proper one to apply. 


Next in order comes the decision of this Board in Afuham- 
mad Umar Khan v. Muhammad Nias-ud-din Khan (reported 
in 39 I. A., page 19, decided in 1911). That was the case 
of a Mahomedan adoption, in which the District Judge said 
that Article 118 was inapplicable, as the adoption was “in- 
herently invalid and ipso facto void” ; but the Chief Court revers- 
ed his decision and held that the adoption was not inherently 
invalid, and that Article 118 applied, and the suit was barred 
by it. 

‘The Chief Court did not, however, mean to hold that the 
adoption was valid; because, if the Judges had thought that, 
there would have been no necessity io rely upon the doctrine of 
limitation. What the learned Judges meant was that it was an 
adoption with sufficient colour of title to have it treated as one 
which would have to be got out of the way by a plaintiff suing 
for possession, and therefore that the time-limnit applicable to 
suits for declaring an adoption invalid applied. 


This decree of the Chief Court was affirmed by this Board 
upon other grounds, it is true; but in affirming it their Lordships 
expressed themselves upon the point of limitation as follows :— 


‘‘ Although their Lordships consider that the question of 
an adoption was an immaterial issue, they think it advisable 
to say that the omission to bring within the period prescribed 
by Article 118 of the Second Schedule of the Indian Limi- 
tation Act, 1877, a suit to obtain a declaration that an alleged 
adoption was invalid, or never, in fact, took place, is no bar 

` to a suit like this for possession of property. Their Lordships 
need only refer to Thakur Tirbhurwan Bahadur Singh v. 
Raja Rameshar Bakhsh Singh (1). Under the general Maho- 
medan law an adoption cannot be made; an adoption if made 


in fact by a Mahomedan, could carry with it no right of 
inheritance. 


“It may further be observed that, even if an adoption by a 
Mahomedan was permissible by any valid custom in the Punjab, 
the Chief Court found that it had not been proved that the 
patties to the suit belonged to a family to which the Punjab 
agricultural or other similar restrictive customs must be presumed 
to apply.” : 

As against the weight of this authority, it has been observed 
that, generally speaking, a Mahomedan adoptign does not confer 
any right of succession to property, as, indeed, their Lordships 
said in the passage just quoted. But, on the other hand, as the 
passage shows and-the general trend of the case shows, there 
may be a tribal custom among Mahomedans (and this par- 
ticular case came from the Punjab,.which is the home of 
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customs) allowing adoption to carry righis of succession. 
Indeed it was upon some such idea that the Chief Court had 
relied when it introduced Article 118 as fixing the period of, 
limitation. 

That Hindu tribes converted -in more recent times to Ma- 
homedanism may keep as part of their customary law -the old 
Hindu law in respect of family matters and succession, is shown 
in the recent case of the Halai Memons in 1922, (Khatubai v. 
Mahomed Hagi Abu, 50 I. A., page 108). 


Anyhow, it would seem that their Lordships desired to 
take this opportunity of elucidating and affirming their decision 
in the case in 33 I. A. In this connection it should be noted 
that, though the judgmientis stated to have been delivered by 
Sir Joun Ence, one of the members of the Board was Lorp 
MACNAGHTEN, who had delivered the judgment in 33 I. A., and 
must have known well what was intended to have been con- 
veyed by the earlier judgment and by this one. 


In 1913 these judgments came under consideration by the 
High Court of Bombay in Shrinivas Sarjerav v. Balwant Ven- 
katesh (reported I. L. R., 37 Bombay, page 513); and the 
learned Judges came to the conclusion that, notwithstanding 
the passages in the two decisions of this Board which have been 
last cited, they were still bound by the principle expressed in 
the decisions on the Act of 1871; and they accordingly held 
that the period of limitation in a case like the present is that of 
‘six years from the knowledge of the adoption, differing on this 
point from the High Court of Madras. Their decision has been 
tollowed by the Court indhe present case, the learned Judges 
observing that “ the adoption of the defendant may be clearly 
invalid by Hindu law and Malkamma’s power of adoption may 
have been already exhausted; nevertheless the law of limitation 
will effectively defeat the plaintiff’s claim.” : 


Their Lordships are of opinion that the High Court of 


Bombay both in this and in the previous case attached too little. 


weight to the authority of the last two judgments of this Board, 
and further that the learned Judges secmed not to have noticed 
that since the decision in 33 Ie A., the Limitation Act of 1908 
was passed by the Indian Legislature with this Article in pre- 
cisely. the same language as that used in 1877 after the con- 
struction already put upon it by this Board, This, in the view 
of their Lordships, is a point of consjderable importance. 


The matter might almost rest here; but as this question has 
so often been raised and discussed, their Lordships would wish 
to put it upon the ground of principle as well as on the ground 

f authority. In the Act of 1871, as obseryed in the judgment 
in 13 I. A., the words used had no technicaf meaning, and they 
were treated as expressing popular language to which in popular 
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reasoning the meaning which prevailed .could attach. :.-In the 
Acts of 1877 and 1908, the matter is otherwise. The words “a 
suit to obtain a declaration” are terms of art. They relate 
back to the Specific Relief Act passed in the same year 1877, 
being Act No. rof that year, whereas the Limitation Act is 
Act No. 15. Section 42 of the Specific Relief Act deals: with 
declaratory decrees,.and the illustration (Letter F) is much'in 
point :— he : 
“A Hindu widow in possession of property adopts a son to her 
deceased husband, The person presumptively entitled to pos- 
session of the property on her death without a son may, ina 
suit’ against the adopted son, obtain a declaration that the 
adoption was invalid.” AY eae? 
> It is to this class of suit that this particular limitation 
applies. The date from which the time begins to run is a sub- 
jective’ or personal date; and the condition of obtaining the 
particular relief which is sought in a declaratory suit is that the 
plaintiff should not be guilty of laches, the measure of laches 
being fixed by the statute as six years. But if a claimant chooses 
to run the risk that an adoption which he has not attacked will 
have every presumption made in its favour by reason of. its 
long standing, he can wait till his reversionary right has accrued, 
and even till the limit (no. doubt a very wide limit) of 12 years 
from that accruer has passed. : ; 
Strange consequences would otherwise ensue. It was decided 


-by this Board in Venkatanarayana Pillai v. Subbammal (42 


I. A., page 125), in the year 1915, that a suit by a presumptive 
reversioner for a declaration that an adoption was invalid was 
one brought in a representative capacity and on behalf of all 
reversioners, and that on the death of a presumptive reversioner 
the next prestumable reversioner would be entitled to continue a 
suit which his predecessor had begun. i 

If a suit for possession involving the invalidity of- an adop- 


_ tion were to be treated as coming under Article 118, the first 


.reversioner might have known, and the second might not have 


known, of the adoption six years before. Or vice versa. And 
the suit for possession might succeed. or fail, and the defendant 
might be ousted of his property or keep it if the first reversioner 
died before he brought his suit to a hearing. ..° . 


Moreover, it seems not to have been noticed by the Judges 
of the Bombay High Court who decided the casein 37 Bombay, 
that one of the cases cited in 39 I. A. was Bijoy Gopal Mu- 
kerfi v. Srimati Krishna Mahishi Debi (341. A., page 87, 
decided in 1906). And this*case seems to indicate the true 
canon of construction. Article 91 provides a period of limita- 
tion for a suit “to cancel or set aside ” certain instruments, the 
périod from which the time begins to run, dating again’ from 
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the plaintiff's knowledge. The case in 34 I. A, wasa suit for 
a declaration that a particular form of lease, made by a Hindu 
widow, had become inoperative against the reversioners, and 
for possession of the property. The suit was ‘brought more 
than three years after the plaintiffs knew of the making of the 
lease; and the’.High Court of Calcutta thought that the time- 
limit ‘applied. The Carey Justice put it that, according to the 
authorities, if the plaintiffs could recover possession without 


setting aside the lease, then Article 141 would apply; but if they- 


had. first to set.aside the lease, then’ Article gr. Their Lord- 
ships agreed so far, and agreed further that the particular 
lease was voidable only and not void. But they held that the 
reversioner might treat it as a nullity, and showed his election 
to do.so by bringing an action for possession, and that he had 
12 years for so doing; and in that case the plaintiff had not, 
as in the present case, amended his plaint by striking out the 
claim for a declaration. 

_ The present case seems a fortiori. The adoption of the 
first defendant was void, and the plaintiff is entitled to brush it 
aside and sue for the possession to which he has a right. His 
time-limit is 12 years from the death of the end widow, and 
he. was in time. _ 

A further point was taken for the’ orei against the 
judgment of the High Court which seemed to assume that one 
adopted son coild claim tobe the brother and heir of another 
- adopted son. Butit is not necessary for their Lordships to 
pronounce upon this contention which might otherwise have 
had to be seriously considered. 

Their Lordships will humbly advise His Majesty that this 
appeal should be allowed, and that the decree of the High Court 
should be reversed and the decree of the Subordinate Judge 
restored, and that the dency should have ‘their costs here 
and below. ; 
Appeal allowed. 


E Dalgado.—Solicitor for the appellants . 
T.L. Wilson & Co.—Solicitors for the respondent. 
i) = e : ; 
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HIGH COURT. 


LACHMAN PANDE anb Anot (Plaintiffs) 
` Versus R 
TRIBENI SAHU (Defendant). * | s 


Morlgaged property leased to mortgagor by mortgagee—M ortgayor 
in possession for 7 years and afterwards—Alortgagee in receipt 
of rents—When mortgagee not dispossessed in any shape— 
Tenancy Act, section 201 (3)—Applicability of. 

The usufructuary mortgagee of a co-sharer in possession 
of the share is entitled to maintain a suit against the lambar- 
dar for profits. 

Mere non-payment by a Tambir dar to any co-sharer of he 
said co-sharer’s proper quota of the annual divisible profits 
of the makal, does not, in the absence of evidence to the 
contrary, constitute an ouster of the said co-sharer from 
possession. (Section gor (3), Tenancy Act, referred to.) 

A usufructuary mortgagee, whose name stood recorded in 
the revenue papers as such, leased the mortgaged property to 
the mortgagor for a term of 7 years and during. that period 
was receiving rents from the mortgagor (lessee). Since’ the 
expiry of those 7 years, the mortgagor had continued to remain 
in possession, Š S a 

-Held, that the ordinary presumption was that the oaa 
had remainedi in possession with the mortgagee’ s consent without 
an express agreement. ‘Ihe mortgagee could not be described 
as having heen dispossessed in any shape or form by the 
mortgagor. 


‘Held, ‘further (by Pyocorr, J. that the mortgagee e a 
recorded co-sharer, section 201 (3), Agra Tenancy Act, 
applied, 

APPEAL under section ro of the Letters Patent, from a 
judgment of Mr. Justice GoxuL Prasan, reversing a decree 
of R. L. Yorxg Esg., Additional Judge of Gorakhpur, who 
confirmed a decree of THakur BIJarrar SINGH, Assistant 
Collector, First Class of Basti. 


Narmadeshwar Prasad Upadhiya, for the appellants. 
Kumuda Prasad, for the respondent. 
The following judgments were delivered :— 


Wats, A. C. J—We find ourselves unable to agree with 
the view taken by the learned Judge of this Court who heard 
this appeal. Idesire merely to say this. The whole of his 
judgment is based upon the legal hypothesis that the mort- 
gagee, the plaintiff, is a dispossessed mortgagee. The facts to 
which this expression is applied are that the mortgagee, having 
heen unable or unwiling—it really does not matter which-to 

* L, P, A. No. 160 of 194%. = eae 
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obtain possession by occupation, himself leased the morigaged 
property to the mortgagor for a term of seven years and during 
those-seven years remained in possession by the receipt of the 
rents. Since those 7 years expired the mortgagor has continued 
io remain in possession. Thé mortgagee has taken no active 
steps to turn him out. The ordinary presumption is that the 
mortgagor has remained in possession with the mortgagee’s 
consent without an express agreement. All I can say is I find 
myself entirely unable to accept the description of “dispossessed 
mortgagee” applied to a mortgagee who is in the position 
which I have just described. He has not been dispossessed in 
any shape or form. The possession of the mortgagor under the 
lease was certainly lawful and with the consent of the mort- 
gagee. It has continued and noihing appears to the contrary. 
If it were put as a finding of fact, I should hold that there was 
no evidence on which anybody could find that this mortgagee 
had been dispossessed. The whole of the judgment appears io 
me to be based upon this fallacy and it is sufficient for my 
purpose, though there are other reasons for disagreeing with it, 
to compel us to allow the appeal and restore the decree of the 
lower appellate court, 


_ Piccor, J.—I agree for the reasons given and also because 
of the provisions of section 201 (3) of the Tenancy Act. The 
usufructuary mortgagee of a co-sharer in possession of the 
share is entitled to maintain a suit against the lambardar for 
profits. The plaintiffs in this case are recorded in the village 
papers as being mortgagees,in possession of a certain share. 
The defendant is the /ambardar of the mahal to which that 
share appertains.. The fact that he happens also to be. the 
mortgagor of the plaintiffs does not, in my opinion, in any way 
affect the maintainability of the present suit. The court was 
hound to presume that the plaintiffs had the right recorded in 
their favour in the village papers on the strength of which they 
instituted the present suit, namely, the right. to recover from 
the lambardar the rateable share due on account of profits of a 
share of 3 annas I pie of which they stood recorded as the 
mortgagees in possession. In the case quoted to the learned 
Judge of this court and relied upon by him—a case which has 
never for obvious reasons found its way into the regular Law 
Reports--we find on going further into the matter that the 
question of the unrebuttable presumption raised by section 201 
(3) aforesaid was not only not raised before this Court but was 
expressly excluded from consideration when the matter was 
carried further by an: appeal under the Letters Patent. I may 
add .also in connection with what has been said by the learned 
Acting CHIEF Justice that it being well settled law that mere 
non-payment by a lambardar to any co-sharer of the said co- 
sharer’s proper quota of the annual divisible profits, of the 
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mahal, does not in the absence of evidence to the contrary 
constitute an ouster of the said co-sharer from possession. I do 
not see why a different principle should. be applied to the case 
of a usufructuary mortgagee who happens to have taken his 
mortgage from the particular co-sharer who is filling at the time 
the office of the Jambardar. J agree with the order proposed, 


By tHe Court.—The order of the Court is that the appeal ` 
is allowed and the decree of the lower appellate court restored. 
The defendant, must. pay the costs of this apran and of the 
appeal to the e Judge of this Court. : 


Appeal allowed. 


-MUSA a aa 
VETSUsS l 
: EMPEROR.* 
Indi an Penal Code, section 323— Criminal prosecution. under—Death 
of complainant—Prosecution, whether abates. ° 
A criminal prosecution, under section 323 of the Indian 
Penal Code, does not abate. by reason of the death of the 
„person injured. I. L. R., 44 Mad., 417, followed. 
Crmunat Revision from an order of K : ACTON Bia, 
District Magistrate of: Garhwal. 


Sheo Dihal Sinha, for the applicant. 


. R: Malcomson Aa Government Advocate), for 
the Crown. 


The following judgment was. delivered by 


DALAL, J.—After a trial had ‘commenced on a conipiatit 
under: section 323, the complainant died. It is argued here that 
the prosecution ought to have abated in consequence. The 
learned District Magistrate has quoted a ruling of the Madras 
High Court, (1) in which this point has been fully considered, 
and the Punjab rulings quotetl by the learned counsel for the 
applicant were dissented from. I agree with the reasoning of 
the Madras High Court and hold that a criminal prosecution 
under section 323 of the Indian Penal Code does not abate 
by reason of the death of the person injured. One of the learned 
Judges of the Madras -High Court has exposed the absurdity 
of applying to criminal proceedings the provisions ofsection 
89 of the Probate and Administration Act. . This Application 
is dismissed. : 
esi. = en ` Application dismissed. 
Sear OD) I uR. 44 Mad., 417. BLAS sans 5 eg ts 
eee yey TE Grif, Rev, No; 18 oftrg2g; (Yt. 70S Si, K 
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PHULWANTI KUNWAR (Defendant) 
Versus 


JANESHAR DAS (Plaintiff).* 


Civil Procedure Code, Or. 32, r. 7—Compromise entered inio by 
.- guardian-ad-litem without obtaining leave of conuri—Whether 
compromise decree void or voidabie by minor—Hindu law— Will 
by father—Creating absolute estate liable to defeasance—Condi- 
tion impossible of performance —Effect of—Legatees dividing 
Property ander compromise decree—Defeasance clause ignored 
and absolute title given under compromise—O peration of decr ee 
as estoppel by judgment. 


A decree passed in terms of a compromise entered into on 
behalf of a minor by his guardian-ad litem without first obtain- 
ing the leave of the court is not mull and void but is only 
voidable at the instance of the minor. It is binding upon 
all the parties concerned except that the minor can, if he so 
elects, repudiate it. Virupakshappav. Shidappa, 26 Bom., 109, 
followed. _ . 


A suit by a minor to set aside the decree based on a com- 
promise entered into without the leave of the court is governed 
. by Article 120 read with section 6 and § of the Limitation Act. 


A Hindu family consisting of a father and three sons was 
possessed of certain ancestral properties, The father owned 

_ certain self-acquired properties obtained by him by collateral 
succession. The father made a will wherein he lumped toge- 

ther all the properties, ‘joint and self-acquired, divided the 

x whole into 3 equal lots and directed that if the sons desired to 
partition the property, each one of them should take one lot 
„absolutely. By clause 13 of the will he provided that if any 
one of his sons should have no son, he would not have the 
right of taking in adoption an outsider but shall have the right 
to adopt any of the issue of his full brothers; if he did not do 
so, the property that he might leave (smatruka), should pass 
to the survivors in the same manner in which property passes 
in an undivided Hindu family. On the death of the father 
one of the sons brought a suit for partition which was settled 
by a compromise. The compromise did not in terms refer 
~ to the will but adopted most of its provisions, and declared 
‘that each of the sons would be the absolute owner of the 
property allotted to him and ignored altogether the above quot- 

. ed clause 13, None of. the sons had any male issue. One 
-> _ of the sons died in 1920 leaving a widow and a daughter 
>. -and a brother, the plaintiff. The plaintiff sued the widow 
. . | tò recover possession of that portion of the father’s self-acquir- 
-ivy ed property which had fallen to the share of the deceased 
. onthe ground that the will was operative as regards such 
.property, and on its proper construction, on the death of a 
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son without leaving male issue, the property was to pass: to 
his surviving brothers, 

Heid, that the suit must. fail on the ground (1 1) that the 
estate “created under the will in favour of each of the sons 
was an absolute estate liable to defeasance on the non-happen- 
ing of a certain contingency, namely, the non-adoption of a 
brother’s son. But inasmuch as it was not possible: for the 
deceased to adopt a brother’s son, there being none in existence, =! 

_ the condition was impossible of performance and could not 
“be given effect to; and that (2) the rights of the patties were 
settled by the compromise decree and the plaintiff was estopped 
from going behind ‘it. (Sol hele by LINDSAY, J.» KANHAIYA 
LaL, J., dissenting). 

First APPEAL from the dédicion of Mavi MUNANNAD 

Snart, Subordinate Judge of Saharanpur. 


B. E.. O'Conor, Surendro Nath Sen and Kailas Nath Katju, 
for the ‘appellant. ‘ 


Sir Tej Bahadur earn and Peary Lal eer for the res- 
pondent. . 


The following diguens were delivered :— 


LINDSAY, J. —The plaintiff in the suit out-of which this 
appeal has arisen is one Lala Janéshar Das and the defendant 
Musammat Phul Kunwar alias Phulwanti Kunwar is the widow 
of ‘the plaintifi’s deceased brother Lala Badsi Das. 5 


The father of the plaintiff and Lala Badri Das was one 
Lala Paras Das, who died on the 2nd of May, 1903. Paras Das, 
in addition to the plaintiff and’ Badri Das, left another son 
naméd Dharam Das who died several years before the present 
suit was brought. 


At the time of their father’s death Badri Das and Jane Ioar 
Das were minors. ; 


-On the 16th of November, 1902 Lala Pards Das executed 
a will dealing with all the property belonging to himself and to 
the joint family. He executed a codicil to this will on the 
I2th of March, 1903 and a ele codicil on the 17th at April, 
1903. as 
‘The will and the codicils were ST in the ofice of the 


` District Registrar of Saharanpur and were opened, in the pre- 


sence .of one Girdhari Lal on the oth of May, 1903.: , Girdhari 
Lal, under. the will-of Paras. Das, had, been appointed the 
guardian of his iwo minor sons Badri Das and-Janeshar Das 
and it is proved that Girdhari “Lal was æ witness to the first 


` aiid second codicils though he does not appear to have wit- 


messed the will of the 16th of November, 1902. 


On the 15th June, 1903 Dharam Das, the eldest son of ‘Paras 
Das, filed a suit for: partition “irr the ‘court of ae pubes digic 
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Judge of. Saharanpur. That suit was numbered as suit No. 96 
-of. 1903 and a.certified copy of the plaint, Ex. C, is to bé sound 
cat, page 135 of the printed record: ` . 


- The ofiginal defendants to this suit were die two minor 
‘brothers of the plaintiff, and when the suit was, first instituted, 
their mother Musammat Rubli Kunwar was appointed as their 
“guardian ad litem for the suit. Ruhli Kunwar, however, asked 
tO be’ joined as a defendant to the suit in order that she might 
establish her right as a Hindu widow toa share on partition. 
Her application to'be made a defendant was accepted and the 
consequence was that Girdhari Lal was appointed the guardian 
ad litem of one of the minors Badri Das whilst one Jambu Das 
ie appointed. the guardian ad- litem of the other minor Jane- 
shar Das. 


- :The defendants to this sation suit did not jüt in any 
written statement: but on the 17th July, 1903 a petition of 
comproinise-was put in before the Subordinate Judge and on the 
same date applications were made by Girdhari Lal and Lala 
Jambu Das for permissien to engage it in the Sonar on be- 
balt ‘of the minor defendants. B Gie nO Car 


` The original record of -this partition suit was before the 
court below in this case and has been produced before us, and 
it. appears that this petition of compromise, after having ‘been 
put into court on the 17th July, 1903, was ordered.to be put up 
again on the 23rd of July, 1903... The case was not taken u 
on that date but on the followirig date, namely, the 24th July, 
1903 and on that date the Qubaqrdinate Judge made a record of 
his proceedings which is to be found in Ex. F at page 151 of 
the „printed record. 


- At the present stage it is not necessary to describe in detail 
what was done with ‘reference to this petition of compromise, 
It is sufficient to say that on the date in question, that is to say, 
the 24th July, certain items of zemindari and house property 
were allotted to the three sons of Lala Paras Das. Lots were 
drawn in tlie presence of the court and in the presence of the 
guardians and the pleaders who were concerned, 


< The leartied Subordinate Judge then proceeded to make an 
order for the appointment of a comitmissioner who was ‘to 
arrange for.the division ofthe rest of the family property in- 
cluding movables, debts etc., and ultimately on the rgth Decem- 
ber, 1904, a complete division of all the property having been 
effected, a final ‘de¢ree. in ‘the partition suit was drawn up. A 
copy of this, Ex. A, is tobe found at page 209 of the. printed 
récord.. This decree embodies the compromise . arrived at’on 
the, 17th July, 1903 and describes in detail the vatious ‘Pro: 
perties Allotted to each Of the patties.” E 
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It may be noted here that after the lots relating to the 
zemindari property were drawn on the 24th July, 1903, appli- 
* cations were made to the Revenue Court by the various parties 
in order to obtain mutation, and there are on the record several 
copies of the orders-which were passed showing that mutation 
in respect of tlie revenue-paying property was made in favour 
of one or other of the sons. The orders purport to have been 
based on the title of the sons by way of inheritance and 
partition. 


There can be no doubt that the parties got possession of 
these properties immediately after the 24th July, 1903 and 
remained in possession in accordance with the decree. 


It has been mentioned already that Musammat Ruhli Kun- 
war had applied to be made a party in the partition suit in 
order that she might claim the one-fourth share which she was 
entitled to have under the Hindu law. The decree, however, 
shows that no fractional share of her deceased husband's pro- 
perty was allotted to her. In lieu of her share she accepted 
an arrangement for maintenance by which each son was to -put 
her in possession of certain items of property out of the shares 
allotted to him in order that she might enjoy an income of 
Rs. 1,200 per annum. The arrangement was that on the 
death of the lady these items of property were to revert to each 
of her sons. There ‘was a further arrangement provided by 
the decree for the lady’s residence if she elected not to live 
-with one or other of her sons. 


Since the time this partition decree was made, Dharam Das 
has died. In the month of November, 1903 Dharam Das’s 
wife, Musammat Bachcho Kunwar, brought a suit against her 
husband for possession of certain items of property comprised 
in the shares allotted to him under the partition decree. She 
lost her suit in the court of first instance but in appeal she got 
a decree from this Court (see the copy of High Court’s decree 
Ex. 5 at page 229 of the record). The date of this decree was 
the 15th January, 1906. 

Musammat Bachcho Kunwag is still alive and in possession 
of the property which she obtained under this decree and is also 
in possession of whatever was left of the rest of the share 
allotted to Dharam Das at the time of the partition. It is’ in 
evidence that a great deal of the property which Dharam Das 
got on partition was alienated either during his life-time or 
after his death for the purpose of satisfying his debts. 

Dharam Das, it is to be mentioned here, died without leav- 
ing any male issue. 

The second son Badri Das-.died in the month of April, 1920 
leaving a widow, the present Spienda pap pean and a daughter, 
He left no male issue. : 
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Having recited these facts by way of introduction, I turn 
now to the nature of the claim in the present suit. 


The property in suit -is a portion of certain property which’ 
came to Lala Paras Das in the following way: It appears 
from a pedigree which is set out at page 54 of the printed 
record that one Pardaman Kunwar was a collateral relation of 
Lala Paras» Das. He and Paras Das were descended from a 
common ancestor, one Lala Din Dayal. 


Pardaman Kunwar dicd possessed of an estate. He leit 
no male issue and the result was that on his death the property 
came into possession of his mother Musammat Jawantri Kun- 
war. This lady died on the 25th June, 1898. Thereupon a 
suit was brought by Lala Paras Das and his cousin Lala Umrao 
Singh for possession of the property which had belonged to 
Pardaman Kunwar. This was suit No. 1 of 1898 instituted in 
the court of the District Judge of Saharanpur on the 6th of 
August, 1898. 

That suit was contested by a minor named Dip Chand who 
resisted the claim-on the ground that he had been taken in 
adoption by Musammat Jawantri Kunwar. The plaintiffs in 
that suit denied the adoption and laid claim to the whole of the 
property as being. collateral heirs of equal degree. Lach of 
them claimed ohe-hglf of the entire estate of Pardaman Kunwar. 
The claim was valued at Rs. 6,60,000. 


A compromise was arrived at between the parties and the 
‘decree of the court of the District Judge i is to be found at page 
sı of the record. It is marked Ex. 6. Roughly speaking, the 
result of the decree was to give to each of the plaintiffs, namely, 
Paras Das and Umrao Singh, a 4 annas share in the immovable 
estate of Pardaman Kunwar, ‘The remaining moiety was to 
become the property of the minor defendant Dip Chand. 


The value of Paras Das’s share came, therefore, to about 
Rs. 1,65,000 and itis this property which is referred to by 
Paras Das in his will as the property he inherited from Parda- 
man Kunwar. In referring to this property l shall describe it 
in this judgment as the Pardansan Kunwar property. 

Turning now to the will which was made by Lala Paras Das, 
it appears that the testator purported to dispose of this property 
as well as ‘the ancestral property of the family. 

It was the desire of the testator that after his death the 
whole property, that "is to say, the ancestral property and the 
Pardaman Kunwar property, should be divided in equal shares 
among his three sons and in order to secure a fair division of 
the property and to avoid disputes afterwards at the time of 
partition, Paras Das drew up certain. lists of the immovable 
property: and ‘expressed his desire that the property. should be 


e e 


CIVIL 
1924 


PauLwanti 
KUNWAR 


v. 7 
JanesuAR 
Das, 


Lindsay, J. 


civil, 
+1924 
arpian 


PnOLwaNi 
Kunwar 


v. 
. JANESHAR 
AŠ, 


Lindsay, J: 


526 -TIGH COURT [Á L. J. R 


‘divided in accordance with the scheme of division set- out by 
him i in the wiil. 


‘He drew up three lists of the zeniindari sepet and. three 
other lists of house property and directed that lots should be 
drawn for the purpose of awarding their due shares of’ each 
‘kind of property to the three sons. 


In the present suit the plaintiff Janeshar Das, treating this 
will as being a valid document in so far as it purports to’ dis- 
pose of the Pardaman Kunwar property—this being according 
to. the plaintiff’s case the self-acquired property of Lala Paras 
Das-—claims that, on the death of Badri Das his brother, he is 
entitled to get the property in suit which was in Badri’s posses- 
sion, and for this purpose he relies upon clause 13 of the will 
to which reference will hereafter be made. 


It is to be understood that the claim of the plaintiff is con- 
fined to that portion of the immovable property originally 
belonging to Pardaman Kunwar which was allotted to Badri 
Das under the partition decree. 


Such being the nature of the plaintiff’s claim, I turn now to 
the defence to the action which was set up by Musammat Phul- 
wanti Kunwar the defendant. 


She pleaded in the first instance that the will upon which 
the plaintiff was relying was invalid inastnuch as the entirc 
property described in the will was joint ancestral property over 
which Lala Paras Das had no disposing power. She next plead- 
ed that in any case the direction contained in clause 13 of the 
will was invalid inasmuch as it purperted to lay down a scheme 
of devolution contrary to the Hindu law of inheritance. The 
third plea was that, effect having been given to the partition 
decree and the position of the parties having been altered, it 
was no longer competent to the plaintiff to rely upon the will 
and ignore the partition decree. She further set up a defence 
that being still competent to make an adoption. to her husband, 
clause 13 of the will upon which the plaintiff was relying could 
not be enforced. And lastly she took up the line that after the 
death of Lala Paras Das, the sons had ignored the will and had 
made a division of tle entire property which had been carried 
out under the decree of a competent court passed upon a com- 
promise. She pleaded that the plaintiff was not. entitled to go 
behind the decree which was made in December, 1904, 16 years 
before the suit, and that nee was not entitled, therefore, to` main- 
tain the present suit. - 


The Subordinate Judge ov ania the gitas ior the defence 
and has decreed the plaintiff’ s claim. 

He has found that the Pardaman Kunwar property was the 
self-acquired property of Paras Das and that he was entitled to 
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dispose of it by his will. The execution of the will was proved 
(and this is not a matter in dispute in this Court). The Subor- 
dinate Judge was further of opinion that the decree in the 
partition suit was no bar to the maintenance of the present suit, 
holding that the compromise which was embodied in the decree 
was not binding ‘upon the minor parties because the leave 
of the court had not been sought and obtained by those who 
were representing the minor defendants in that litigation 
tis guardians ad-litem. A further ground upon which he held 
the decree not to be, binding was that the Subordinate Judge 
who decided the partition suit could not and did not purgort to 
deal with or adjudicate upon what the court below describes 
as “the reversionary rights of the minor’ defendants”. ~The 
learned Judge was further of opinion that the altered situa- 
tion of the parties which was created by this partition decree 
could nòt stand in the way of the ‘plaintiff’s- claim in this case 
so as to deprive him of his right under’ the will to recover’ the 
property in suit... And, lastly, on his interpretation of clause 13 
of ‘the will, he held that the plaintiff was entitled to a decree. - 


These findings of the court below are challenged in appeal. 


I think it will be convenient to deal first with the issue 
raised in the first ground taken in the memorandum of appeal. 


The plea is that the court below was wrong in holding that 
the property which* originally belonged to Pardaman Kunwar 
and which came into the possession of Lala Paras Das was his 
self-acquired property. It is pleaded that on the evidence it is 
established that this property was acquired by Paras Das with 
the aid of joint family funds and that in any case it had been 
thrown by him into the common stock, the result being that he 
was not competent to dispose of this property by will. 


I have already mentioned that the Subordinate Judge on this 
issue found that the property was self-acquired- property. ‘There 
tan be no doubt that the title under which Paras Das had a 
right to clainy this ‘property was a title by collateral inheritance 
and if after the death of the widow; Musammat Jawantri Kunwar 
the property had come to him without contest, it would without 
question have-been self-acquired property in his hands. 


It is the fact, however, that Paras Das had to resort to 
litigation in order to obtain a share of the property in question 
and.it has, therefore, to be considered how this fact has any 
bearing upon the position. ` 

The case for the defendant in this matter is that the pro- 
perty must be treated as joint family property on the ground 
that money belonging to the joint. family funds was spent in 
acquiring it. It is said that for the purpose of prosecuting the 
suit, to which I have ` already referred, a stim of Rs. 9,000 or 
Rs. 10,000 was spent. ` 
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On the other hand, the case which the plaintiff sought to 
make out by his evidence was that while a sum of money. was 


„taken in the first instance from the joint family chest, by Lala 


Paras Das, it was taken merely by way of loan and certain 
evidence was put forward for the purpose of showing that. the 
money so borrowed was repaid into the joint family fund by 
Paras Das in the course of a year or two, the repayment being 

made out of the annual income of the property which Paras Das 
obtained as the result of his suit. 


, The evidence on this point is somewhat meagre. There 
ought to have been documentary evidence in the shape of account 
books which would have settled this question once for all. 
Neither side produced any account books in the court below. 
The plaintiff produced no. accounts himself but called upon the 
defendant to produce’ hers. She produced none on the ground 
that there were no account books in her possession. The plain- 
tiff did not go into the witness box to deny that he had got 
any accounts. The position is an unsatisfactory one for there 
cannot be the least. doubt that the account books ` helonging to 
the joint family were divided at the time‘of the partition into 
three lots, one lot being assigned to each of the sons. 


' The question, therefore, has to be decided upon the evidence 
of two witnesses named Hardwari Lal and Atma Ram. 


“The witness Hardwari Lal ‘was put forward for the purpose 
of showing that in order to prosecute the suit Paras Das had 
barrowed Rs. 9,000 or Rs. 10,000 from the family fund and . 
had repaid this amount a year or tivo after. ‘The substance of 
the evidence given by this witness is this, that in the year 
1903-04 he had occasion to examine the family accounts in the 
course of a-suit which was brought by Musammat Bachcho 
Kunwar against her husband Dharam Das. The evidence which 
he has given in this trial consists of statements regarding the 
entries which he saw in-the family accounts at the time above- 
mentioned which was some 17 Jeata before the date upon which 
he was giving his evidence. 


I have already referred to the suit which:Musammat Bachcho 
Kunwar brought against her husband Dharam Das and referred 
to the fact that this lady got a decree against her husband ‘from 
the High Court in appeal. A copy of the judgment of the High 
Court is on ‘the record (see Ex. 5, page 229 of the printed 
record) (1), A perusal of that judgment shows that in that 
suit the account books of the family, or some of them, were before 
the Court. In the High Court’s judgment we find references to 
entries in those account books. 

( 1) Also reported; Bachcho Kuar v. Dharam ‘Das, [1906] 
T L. R, 28 All, 347: 3 A. L. J. Ra r55. . 
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It is argued, however, on behalf of the defendant-appellant 
‘that the statement of Hardwari Lal that he saw and examined 
those accounts during the trial of the suit in 1903-04 cannot be 


CNIL 


1924 


accepted. It is pointed out that he spoke of bis inspection of Paunwants 


the account books having taken place in the early part of the 
winter of 1903-04 and it is argued that it has been proved by a 
reference to the record of that suit that the account books were, 
not brought into court in that suit till the month of February, 
1904. 

Tam not disposed to pay any serious attention to this objec- 
tion to Hardwari Lals evidence and the court below made 
light of it. After all Hardwari Lal was being examined some 
16 or 17 years after the date of the earlier suit and it is possible 
that his memory might have failed him with regard to the date 
on which he saw the accounts; and as the court below observes, 
it can hardly be doubted that if he desired to do so he could 
have had access to the account books without applying to the 
court for permission to inspect them. The evidence shows that 
he had been an accountant in the family and his story is that 
in that earlier suit he was asked by Dharam Das to examine the 
account books in order to see whether Paras Das had borrowed 
money from the joint family fund for the purpose of pro- 
‘secuting this suit and in order to ascertain how the income of 
the property had been dealt. with by Paras Das after he had got 
his decree. 


I am not prepared to reject Hardwari Lal’s evidence as 
false evidence on this account. At the same time it has to be 
admitted that the value of his evidence rests upon whatever 
confidence can be placed upon the accuracy of his memory, 
and it is fair to mention here that at the time he was giving 
his evidence in the court below he was still in the employment 
of the plaintiff Janeshar Das with whom he has been in service, 
he says, since the year 1903. 


_ The substance of the statement made by Hardwari Lal 
is that Paras Das kept two sets of accounts; one set belonging 
to the family business which, was that of banking, and the 
other set consisting of the book of his private accounts. The 
witness says that Paras Das had a separate ledger account of 
his own in the family account books and he deposed that having 
seen these accounts in the course of the suit brought by Bachcho 
Kunwar against her husband, he remembers that the entries 
showed that Paras Das had borrowed Rs. 9,000 or Rs. 10,000 
from the family fund and had repaid this sum out of the income 
of the Pardaman Kunwar property. He states that the amount 
which was borrowed by Paras Das for the purposes of that 
litigation was shown as a debt in the personal account of Paras 
Das with the family until it was repaid, 
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It may be mentioned here that Hardwari Lal does not appear 
to have been examined as a witness in the suit brought by 
. Bachcho Kunwar against her husband. 


The statement of this man is the only evidence upon the 
record to show that in order to prosecute the suit for the Parda- 
man Kunwar property Paras Das borrowed a sum of money 

“from the joint family funds and repaid it. The evidence of 

the other witness Atma Ram, which I shall notice presently, 
does not touch upon this point. Atma Ram in the witness box 
would not commit himself to any statement regarding particular 
entries in the account books and so he could not say whether 
any definite sum had been borrowed by Paras Das and repaid 
to the joint fund. In cross-examination he stated definitely 
that he could not remember having seen any entries relating 
to this particular sum of money. 


In the court below the decree of the High Court which was 
passed in the appeal brought by Musmmat Bachcho Kunwar 
against her husband Dharam Das (Ex. 5 at page 229) was put 
forward on behalf of the plaintiff as evidence for the purpose 
of showing that the Pardaman Kunwar property was the self- 
acquired property of Lala Paras Das. The Judge of the court 
below says in his judgment that the High Court in that case 
distinctly found that the property which game to Paras Das 
from Pardaman Kunwar was self-acquired property and had 
never been treated as joint family property. The learned Sub- 
ordinate Judge goes on to say that the decision of the High 
Court is the best guide in this case. , 


I take it, therefore, that the learned Judge of the court 
below admitted this judgment in evidence against the defendant. 
It has been argued before us, and in my opinion rightly, that 
this judgment was not admissible as evidence. It clearly was 
not a judgment inter partes nor is it claimed that the judgment 
could in any way operate as res judicata. On the other hand, 
it has been contended on behalf of the respondent here that 
the judgment is admissible under section 13 of the Indian 
Evidence Act and reference imade to the doctrine laid down 
in the Full Bench case of Palakdhari Singh (1). 


Speaking for myself, I cannot accept the contention that 
there is anything in that ruling which would justify the accept- 
ance of the High Court’s judgment in this case as evidence 
relevant to the issue, that issue being whether the Pardaman 
Kunwar property was acquired at the expense of the joint 
family funds or not. ‘ I do not think that any statements relating 
to the entries in the account books contained in the judgment 
of the High Court are receivable in evidence upon this issue, 


(1) L L. R, 12 All, r, 
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It is quite true that we may look at this earlier judgment of 
the High Court asa guide to the principles which should be 
observed in applying rules of law to particular facts but I can- 
not treat as admissible in this suit any statements contained in 
a judgment relating to a case in which the parties now before 
me were not concerned. ‘That judgment is res inter alios acta. 


We have, therefore, on this part of the case only the bare 
statement of Hardwari Lal which I am not prepared to accept 
as sufficient proof of the fact that the Pardaman Kunwar pro- 
perty was acquired by Paras Das with money borrowed from 
the firm which he afterwards repaid. As I have mentioned, he 
isa servant of the plaintiff and, therefore, likely to be partial 
and he has to rely upon his recollection of some accounts which 
he had seen some 17 or 18 years before he gave evidence. It 
appears to me by no means improbable that the knowledge 
which Hardwari Lal displayed in the witness-box in the court 
below was derived from the statement of facts contained in 
the High Court’s judgment in the appeal in the case of Bahcho 
Kunwar v. Dharam Das a copy of which as I have stated, was 
admitted in evidence in the court below. 


I think it safer to discard altogether the evidence of Har- 
dwari Lal. 


Pausing here, therefore, and considering the situation in 
the light of the evidence ‘so far referred to, it seems to me 
that it must still be taken that the property which Paras Das 
undoubtedly acquired under a title as collateral heir was his 
self-acquired property. ` 

It does not, however, follow that because the property when 
it first came into the hands of Paras Das was self-acquired 
property, it necessarily remained so, and here we have the fur- 
ther case for the defendant, namely, that there is satisfactory 
evidence on the record to show that after the property had 
been acquired by Paras Das it was dealt with by him as joint 
family property. In other words, it is claimed to be proved 
that Paras Das threw this property into the common stock, 


As against this the plaintiff’s case is that the same evidence 
shows that Paras Das never treated this property otherwise 
than his self-acquired property. 


How does the evidence stand on this point? 


The principal witness is Atma Ram whose name I have 
already mentioned. He had been, as he says, a karinda of 
Paras Das and he* knows about the accounts which were kept 
in the life-time of Paras Das. He speaks of two sets of ac- 
counts (1) tbe accounts belonging to the fiyn which carried on 
business under the name of Paras Das Bahadur Singh, the joint 
family business of which Paras Das in his life-time was the 
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head, and (2) the separate accounts of his own property kept 
by Paras Das. 


_ According to this witness Paras Das had separate account 
books in order to maintain a separate recoid of the income of 
the property which he had got in the litigation against Dip 
Chand, and here it may be observed that there does not appear’ 
to have been any occasion before this for Paras Das to main- 
tain a separate account of his own property for there is nothing: 
to show that before he got this Pardaman Kunwar. property 
by suit, he had any separate property of his own. 


In addition to the separate set of accounts which Paras Das 
maintained, the- witness says that Paras Das kept a personal 
account with his own firm of Paras Das Badri Singh. 


Speaking of the income of the Pardaman Kunwar property, 
the witness states as follows :— 

‘In the account books of the firm there was an exclusive 
account of Paras Das and the income of the property of Parda- 
man Kunwar was first credited in the account book of the firm 
of Bahadur Singh Paras Das and then it was entered in the 
account book of the set of accounts which constituted the basia 
of the income from the Pardaman Kunwar propetty.’” 


From this itis to bè gathered that as the income was re- 
ceived from this property, it was credited im the first instance 
in the private banking account which Paras Das kept with his 
own firm. Paras Das might very well bank his money with his 
own firm for the business of the joint family was a banking 
business and his keeping his accaunt in this way would not 
necessarily indicate that he was throwing the income of the 
Pardaman Kunwar property into the common stock. 


But there are certain other statements made by this:witness 
which according to the arguments on behalf of the appellant 
conflict with the above description of the course of business and 
these other statements have been seized upon in order to support 
the defendant’s case. On the whole I am of opinion that the 
witness intended to adhere to tHe first description he gave of 
the system of accounts kept by Paras Das. 

The witness says in cross-examination : 

“Before the property of Pardaman Kunwar was received, 
the income of each: of the villages in possession of Paras 
Das was credited in the account book of Paras Das Bahadur 
Singh, (That is the family account). It was not credited 
to Paras Das.” e. 

That would necessarily be so for, as has been-said, Paras Das 
does not appear to have had any separate property of.his own 
before he acquired the Pardaman -Kunwar property, and as the 
witness says, a separate account of- the income’ of -the aricestral 
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villages was maintained in the family account books. I take 
the witness to mean, therefore, that when Paras Das came into 
possession of this Pardaman Kunwar property, he began to bank 
the income of it with the firm and the entries relating to this 
income were credited in his personal account with the bank. 


The principal statement of this witness, upon which the learned 
counsel for the defendant have fastened, reads as follows :— 


‘Dip Chand was a minor when the case was started. Makund 
Lal is Dip Chand’s natural father. Paras Das was under the 
impression that on Dip Chand’s attaining majority Makund 
Lal would again raise a dispute. Paras Das had opened 
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separate account books for the Pardaman Kunwar property so . 


that the income from that property might be ascertained,” 


We are asked on the strength of. this statement to hold 
that the only explanation of the separate accounts of the Parda- 
man Kunwar property is that they were maintained merely 
for the purpose of meeting a suit which might be raised after- 
wards at the instance of Dip Chand or his father” for the 
purpose of setting aside the compromise decree which was 
passed in the year. 1898 i in which event Paras Das might have 
been called upon to account for the mesne profits of the property. 
And ‘so it is argued that in the circumstances we should, as it 
were, regard the separate accounts as having been kept purely 
for show and to kold that the income from the Pardaman 
Kunwar property was really commingled with the income from 
the joint family villages. 


I am not prepared’-to accept this as a fair interpretation of 
the evidence of Atma Rames a whole. Hedoes pot say that 
the income of the Pardaman Kunwar villagés -was confused 
with the income’ of the family villages. On ‘the contrary, I 
understand him to say just the reverse. ‘ 


‘The income of the Pardaman Kunwar villages, instead of 
being entered in the account relating to the ancestral villages, 
was brought into the separate personal account which Paras Das 
kept with his own banking firm, That he had such an account 
is well established. 


We have not been referred to any E evidence in is 
connection except that of Hardwari Lal upon which I am not 
prepared to rely but I believe the evidence of Atma Ram and 
so far as it goes it leads me to the conclusion that in the matter 
of keeping “the accounts relating to this Pardaman, Kunwar 
property, Paras Das was treating the property as separate 
and self-acquired? There is no evidence to satisfy me that 
there was any such confusion of income in the accounts of- the 
Pardaman Kunwar and the ancestral propeyties as would: justify 
the conclusion that Faris Das had Own this Property into 
the common stock. --- BS ee 7 
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The fact that the same staff of servants carried out the 
business of collecting the revenue of all the villages together 
.and that no part of the cost of maintenance of this collection 
staff was debited aginst the private account of Paras Das would 
not be any safe ground upon which to found the conclusion 
that the property was thrown into the common stock. 


There remains the question of the will. Is there anything 
in that document which affords ground fer holding that Paras 
Das had amalgamated his self-acquired with the joint property 
of the family? 


On the one side our attention is drawn to the declarations 
contained in the will to.the effect that Paras Das still considered 
the Pardaman Kunwar property to be his self-acquired property 
with which he could do what he liked. On the other side stress 
is laid upon the manner in which Paras Das dealt with the 
property in his will when he comes to express his intentions 
regarding its disposal. Speaking for myself, I think it would 
be difficult to deduce from the language of the will the con- 
clusion that Paras Das had thrown his self-acquired property 
into the common stock. It is no doubt the fact that in drawing 
up his scheme for the division of the property, he lumped both 
kinds of property together in such a way as to award unequal 
shares. In two of the lots there is a preponderance of ancestral 
property. In the 3rd lot, which ultimately fell to Badri Das, 
the proportion of the Pardaman Kunwar property which was 
awarded to Badri Das comes to something like 70 per cent. 
At page 36 of the printed record there is a statement showing 
the composition of the various lots of zamindari property 
prepared by Lala Paras Das in his will and in accordance with 
which the property came to be divided eventually under the 
partition decree. i 


I admit that there is some substance in the argument which 
is founded upon the method by which Paras Das was seeking to 
dispose of the entire body of property consisting of the ancestral 
and self-acquired ‘property. On the other hand, it is to be 
remembered that Paras Das w&s dealing with the property by 
a will which he was at liberty to revoke at any time before he 
died. On a review of the whole of the evidence relating to 
this issue, I come to the conclusion that it cannot be said that 
there is any clear proof that before his death Paras Das.threw 
this Pardaman Kunwar property into the common stock, and 
it seems to mie, therefore, that it being admitted in the first 
instance that. this property having come to Paras Das by a 
title based upon collateral inheritance, the presumption that 
such property was “his self-acquired property has not been 
overturned by any evidence which is available in this suit. _ I, 
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therefore, find that the Pardaman Kunwar property at the death 
of Paras Das was still his self-acquired property. 


I come now to deal with the second important «question - 
which arises for decision. ‘This question is raised in different 
ways in the 2nd, 3rd, qth, 5th and 6th grounds of the memoran- 
dum of appeal which relate to the effect of the decree passed 
.in the partition suit on the 19th of December, 1904. As I have 
mentioned already, the broad case put by the defendant in the 
court below was that the existence of this decree was a bar to 
the present suit, and in the sixth ground of the memorandum 
of appeal the plea is taken that the Subordinate Judge was 
wrong in fact in holding that the leave of the court had not 
been sought and obtained by the guardians ad-litem of the 
minor defendants in that suit to the compromise which was 
ultimately embodied in the final partition decree. 


Before proceeding to discuss the effect of the decree in 
question, mention must be made of .our order of the 29th 
February, 1924, passed upon a petition presented to us on behalf 
of the defendant-appellant for the admission of certain addi- 
tional evidence relating to the question of fact whether the 
sanction of the court had been sought and obtained to the com- 
promise which led up to the final partition decree. 


In the order just referred to, we have given our reasons for 
admitting fresh evidence, and it may be said at once that this 
evidence clearly establishes that the two guardians ad-litem 
of the two minor defendants in this partition suit (suit No. 96 
of 1903) did inform the court that they proposed to enter into 
a compromise and did ask*for leave to do so, and it is further 
established that on each of the applications presented by the 
two guardians ad-lilem, the Subordinate Judge recorded an 
order signed by him saying that the reasons for entering into a 
compromise were good and sufficient (wajah maqul hai) and 
that he accorded sanction in each instance. 


In dealing with this question, therefore, I disregard as 
erroneous the statement made by the learned Judge of the court 
below that the permission of the court to enter into this com- 
promise was not sought and obfained by the two guardians ad- 
litem, Lala Girdhari Lal and Lala Jambu Das. 


I proceed now to a consideration of the facts which have 
to be dealt with in connection with this suit for partition. We 
have it in the first place that the suit was filed by Dharam Das, 
the eldest son of Paras Das, on the 15th June, 1903, some six 
weeks after his f&ther’s decease (see plaint, Ex. C, page 135 
of the printed record). It has already been mentioned that the 
original defendants were the two minor brathers of the plaintiff 
and that subsequently Musammat Ruhli Kunwar, their mother, 
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was impleaded as she was a necessary party being entitled 
under the Hindu law to claim one-fourth share of the property. 
Mention has already been made of the appointment of Girdhari 
Lal and Lala Jambu Das as guardians ad-litem to the minors 
Badri Das and Janeshar Das respectively. With regard to 
Lala Jambu Das it should be mentioned here that Girdhari Lal 
had been appointed the guardian of both the minors under the 
will executed by Paras Das and it must also be mentioned that 
Lala: Jambu Das, who with the consent of Girdhari Lal was 
appointed guardian ad-lttem of Janeshar Das in the partition 
suit, was the maternal uncle of the girl who afterwards married 
Janeshar Das. Janeshar apparently was not married at.the 
time the suit was brought. In his application to the court 
Jambu Das described himself as being a well-wisher and a 
relation of the minor, 


, It is clear that the plaint which was filed by Dharam Das 
in the partition suit makes no express reference to the will of 
Paras Das. It was stated in that plaint that Paras Das and his 
sons constituted a joint Hindu family at the time of the former’s 
death and that the property sought to be divided was joint 
ancestral property. 


In paragraph 8 of that plaint Dharam Das expressed his 
willingness to accept as his due share the properties mentioned 
in one or other of the several lists whichewere attached to the 
plaint and he offered to accept a division by drawing of lots if 
the parties were agreeable; otherwise he stated that if a division 
was not made in the waf so proposed, he would insist on the 
court’s proceeding to divide the entire property so as to give 
him his share of one-third. 

It must be mentioned here that the lists which were attached 
to Dharam Das’s plaint corresponded exactly with the lists set 
out in the will of Paras Das; that is to say, there were three 
lists of the zamindari property and three corresponding lists of 
house property. So while it may be that there was no express 
reference to the will in the plaint, it is absolutely certain that 
Dharam Das and the other people who were concerned in this 


suit knew all about the will. °I have already mentioned that 


the will had been deposited with the Registrar of Saharanpur 
and was opened by him in the presence of Girdhari Lal on the 
oth May, 1903, one week after the death of Paras Das. Gir- 
dhari Lal, as I have said, had been appointed guardian of both 


‘the minors under the will and he was also a witness to the two 


codicils. There can be no doubt whatever that Girdhari Lal 
knew all about the will and its contents and he has admitted so ` 
much before us when we examined him in this Court. 


It is true that there is no direct evidence to show that Lala 
Jambu Das was cognizant of the will and certain statements 


, . 
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. made by Girdhari Lal before us might be taken to indicate that 
Jambu Das was not aware of the provisions of the will but it 
appears to me that the circumstantial evidence in the case leads, 
to the conclusion that the will and its provisions were well 
known to Dharam Das and to the two guardians ad litem. `The 
recital in the petition of compromise which was filed in the court 
on the 17th July, 1903 indicates that the question of the division 
of the estate had been considered by respectable members of the 
community and it is declared in the preamble of the petition that 
it was with a view to avoid disputes which would bring about 
the ruination of the family and would lead to many misfortunes 
that the decision to come to a compromise had been arrived at. 
I cannot doubt for a moment that the fact that Paras Das had 
left this will and the two codicils was perfectly well-known tp 
all the members of the community who were consulted before 
this petition of compromise was brought before the Subordinate 
Judge. 

The plaint was filed as above T, and no written state- 
ments of defence were filed. On the 17th July, 1903 the peti- 
tion of compromise was put in before the Subordinate Judge; a 
certified copy of it is Ex. B at page 143 of the record. 

The original record of this suit is before us and we find 
from a reference to the order sheet that when the petition was 
put into court on the 17th July, 1903, it was found that the 
signature of Musammat Ruhli Kunwar, who was a defendant 
in the case, had not been obtained and in order to get her signa- 
ture it was ordered that the case was to be brought up again on 
the 23rd of July. On the agrd of July the Judge had no time 


to attend to the case and so it came up on the 24th July. I have. 


already indicated briefly what took place on that date in pre- 
sence of ihe parties and their pleaders. The proceedings of the 
court are all set out in the rubkar Ex. F. printed at page 151. 


Without going into unnecessary particulars, the petition of 
compromise informed the court that it had been arranged that 
the three sons should divide the zamindari and house properties 
in accordance with the lists attached to Dharam Das’s plaint. 
Those lists, as I have already said, correspond with the lists 
prepared by Paras Das in his will. 

The only variation in the scheme devised by Paras Das was 
that under this compromise it was agreed that lot No. 1 of the 
house property should be assigned without drawing to Janeshar 
Das. The other lots were to be drawn, and they were drawn on 
_the 24th July, 1903 én the presence of the court. The result was 

that Dharam Das got lot No.1 of the zamindari property and lot 
No. 3 of the house property. Badri Das got lot No. 2 in both 
properties while Janeshar Das got lot No. 3 of the zamindari 
property and lot No. 1 of the house property. I have already 
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mentioned that after these lots had been drawn, the Subordinate 
Judge gave directions for the appointment of a commissioner 
who was to arrange for the division of the movable and other 
property, and I have also referred to the fact that ultimately 
the final partition decree was drawnup on the 16th December, 
1904. 

It is not and cannot be disputed that the three sons obtained 
possession of the property of various kinds in accordance with 
the compromise and decree. -I have referred to the fact that 
orders for mutation were passed thereafter in respect of the 
zamindari property and I have also mentioned that Musammat 
Ruhli Kunwar, instead of getting a one-fourth share which she 
was entitled to under the Hindu law, agreed by this compromise 
to abandon her right to that share in consideration of the 
arrangements which were being made for her maintenance and 
residence. 

I have also referred to the death of Dharam Das and to 
the fact that this widow is still in possession of some property 
which was ‘assigned to Dharam Das under this partition. 
Badri Das, as has been said, died in April, 1920 and this widow 
is still in possession of the share which was allotted to him while 
the plaintiff Janeshar Das has been and is still in possession of 
the property which he obtained under this decree. 


This being the state of things in the year 1920 when the 
present suit was filed, the question which arises is whether the 
plaintiff Janeshar Das is entitled to go behind the decree and 
fall back upon the provisions of his father’s will in order to 
succeed on the claim he is now making. It cannot be pretended 
that he was not a party to the decree. Itis clear that he was 
and that he was represented in the partition suit by a duly 
appointed guardian ad-lstem, Lala Jambu Das. 


It is significant that in his plaint in the present suit he 
makes no reference whatever to the partition suit nor to the 
compromise and the decree both of which he effects to ignore, 
and the first matter to be discussed is whether he is entitled 
to take up this attitude. As saidalready, the learned Subordinate 
Judge appears to have been of opinion that he is, on grounds, 
one of which we have shown to be untenable, namely, that the 


‘decree was not binding because the permission of the court to 


the compromise had not been sought and obtained by the 
guardians ad-litem. 

Let us examine the law relating to compromise decrees in 
cases where minors are concerned. That’ law is laid down 
in order 32, rule 7 of the Code of Civil Procedure. This rule 
says that no-next friend or guardian for the suit shall, without 
the leave of the court expressly recorded in the proceedings, 


VOL. XXIL] HIGH COURT 539 


enter into any agreement of compromise on behalf of a minor 
with reference to the suit in which he acts as next friend or 
guardian. i 


Sub-rule 2 provides that any such agreement or compromise 
entered into without the leave of the court shall be voidable 
against all parties other than the minor. Itis apparent from 
this language that a compromise decree entered into on behalf 
of a minot even without the leave of the court first obtained 
is not void and a nullity but is voidable only. It is binding upon 
all the parties except th: minor and the only person who can 
call it in question is the minor himself. Virupakshappa v. 
Shidappa ('). If the minor does not elect to avoid the decree, 
it will be binding all round. 


Now if that is so, what is the position ? Clearly it is not open 
to a minor to treat the decree as void and a nullity as has been 
done in the present suit in which,as I have said, the plaintiff 
affects to ignore the decree entirely. There is not a word in 
the plaint to show that the plaintiff treats the decree as void or 
even voidable on any ground of fraud or defect of procedure. 
The decree is simply not mentioned at all. In my opinion that 
- position cannot be assumed. The decree being voidable only 
must be treated as binding until it has been got rid of 
and the period foy that having passed, the plaintiff must now 
be bound by the decree. Atthe time of his father’s death 
he was between 8 and 9 years of age (see the statement in the 
will). He must have been born in the year 1894 and must 
consequcntly have reached the age of majority in the year r912, 
Any suit to avoid the decree ought to have been brought within 
three years of his reaching the age of majority and a suit for 
that purpose might therefore have been entertained up to the 
year 1915. ‘The suit with which we are now dealing was filed 
in the year 1920. 


A decree which is voidable can only be set aside by a regular 
suit or by bringing an application for review to the court that 
passed the decree. Neither of these courses was open to the 
plaintiff at the time the presentysuit was filed. The only article 
of the schedule to the Limitation Act which provides a period 
of limitation for setting aside a decree is article 95 and that 
applies to cases where it is sought to set aside a decree obtained 
by fraud. The period for such a suit is three years. This article 
could have no application to a suit brought to set aside the 
decree with which we are now dealing on the ground that 
it was voidable. Pf thére is any period for such a suit, it must 
be the period prescribed by article 120, and in that casea 
plaintiff would have six years to bring a.suit from the date 
when the right to sue accrues. 


(1) J. L. R., 26 Bom., 109. 
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As, however, Janeshar Das was a minor, the period of limita- 
tion for such a suit brought by him would be that which: is 
prescribed by sections 6 and 8 of the Act and it is clear 
from those provisions that in no circumstances could Janeshar - 
Das have brought a suit to avoid this decree after three years 


had elapsed from the time when he attained the.age of majority. 


It is sought to be argued here that no cause of action for 
a suit for the avoidance of this decree accrued to Janeshar Das 
until the date of Badri Das’s death, which was April 1920. It 
is said that it was only on the death of Badri Das that the 
plaintiff acquired the right to claim the property which. he is 
now seeking in this suit and that consequently the partition 
decree could not have in any way affected his right to bring this 
suit before the date of Badri Das’s death. 


Tam unable to accept this argument. It appears to me to 
be perfectly clear that where a decree is voidable, it is voidable 
from the very date on which ‘it is passed and consequently 
limitation for a suit to set aside such a decree upon the ground 


that itis voidable begins to run from the date of the decree 


itself. 


I hold, therefore, that the rights of the parties were finally: 
settled by the partition decree which was finally passed in the 
month of December 1904 and consequently i is not open to the 
plaintiff in the present suit to go behind the decree and to con- 
tend that he is in a position to set up any rights under the will 
of his father. : 

As regards the scope of the partition decree, that must be 
collected from the language of the decree itself and there can 
be no doubt that this decree awarded to each of the sons an 
absolute estate in the properties allotted to them. And so 


Badri Das got as full owner the property specified in the two 
lists which includes the property which is now being claimed 
by the plaintiff. Badri Das having died, his widow the defend- 
ant-appellant, is entitled to remain in enjoyment of the whole 
of his estate for her life-time arid she cannot he called upon to 
hand over any portion of Badri Das’s estate to the plaintiff 
Janeshar Das. 


It has, however, been sought -here to limit the scope of the 
decree by saying that the decree did not and could not deal 
with what is called “ future rights”. It is said that the right 
which the plaintiff is now, setting up under clause 13 of the 
will had not and could not have come into existence at the time 
the decree was passed. : 


This argument Was also advanced in the court below and 
seeins to have been accepted by the learned Subordinate Judge 
who says in his judgment that the “ reversionary rights” of a 
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minor cannot be dealt with by his guardian. The learned Sub- 
ordinate Judge further observed that it was abundantly clear 


that the court which made the partition did not purport in“ 


any shape or character to deal with or adjudicate upon the 
“ reversionary rights ” of the infants, and so he was of opinion 
that the right which the plaintiff is now seeking to enforce 
was not extinguished by the decree. 7 


I find it difficult to understand the observations of the learn- 
ed Subordinate Judge nor is it at all clear to me what he meant 
by the “ reversionary rights ” of the minors. 


In the course of argument here I was led to understand that 
what was meant by the reversionary right of the plaintiff was 
the chance of his succeeding to the estate of Badri Das when 
the latter died. It is, however, to be observed that the right 
which the plaintiff is putting forward in this case is a right 
created under the will. He is not claiming to succeed to the 
property in dispute as an heir of Badri Das. On the contrary, 
he says that his right to. get the property in suit is a right which 
was created in his favour by the bequest contained in the 13th 
clause of the will. In other words, the case which he is setting 
up is that by this clause a gift over of the property in dispute 
was made to him in the event of Badri Das’s having died with- 
out having made an*adoption in accordance with the directions 
of the testator. In the course of argument the learned counsel 
for the respondent referred to section 6 (a) of the Transfer 
of Property Act for the purpose of showing that the right of 
his client was incapable of éransfer and could, therefore, not 
be affected by any of the provisions of the partition decree. 
In other words, the argument seems to be that the plaintiff’s 
right was what is called a mere spes sucoesstonis or to quote 
the words of section 6 (a) “the chance of an heir apparent 
succeeding to an estate”. It is obvious, however, that the right 
which the plaintiff is now setting up is nota spes successionis 
or the chance of his succeeding to any estate as heir apparent. 
If the clause in question contains a gift over to a class of which 
the plaintiff claims to be a member, then it follows that there 
was created in his favour a contingent interest which is some- 
thing very different from the mere spes successionis referred 
to in section 6 clause (a). There is nothing in section 6 to 
prohibit the transfer of a contingent interest. The interest 
created by clause 13 of the will, if it be construed as making a 
gift over in favour of a class, was a contingent interest which 
might afterwards Become vested. It is not correct therefore 
in my opinion to say that the scope of-the partition decree can 
be limited for the reason suggested. ‘lhe*contingent interest 
had already come into existence on the death of the testator and 
it was in existence at the time the parties were before the court 
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in the suit which was brought by Dharam Das to enforce the 
partition. 


As I have already said the partition decree having become 
final and unimpeachable, it is not open to the plaintiff now to 
seek to set it aside or to modify it in any way by reliance upon 
the will of Paras Das. The partition decree is in my judgment 
res judicata between the parties and the fact that it was based 
upon a compromise does not alter the situation. It is a clear 
case of estoppel by judgment and none of the parties to that 
decree can now go behind it. 


My decision on this question, therefore, settles the whole 
case and, in my opinion, the claim of the plaintiff must fail. 
Under the partition decree which regulates the rights of the 
parties Badri Das obtained an absolute estate in the properties 
which were allotted to him, and he having died, his widow is 
entitled to retain possession of all those properties for the course 
of her life-time. 


In view of this finding it is not necessary for me to discuss 
the other questions which have been raised before us in appeal 
but it may be as well for me to express my opinion upon the 
other matters which have been debated in the course of argument. . 
I proceed to do so shortly. 


It is argued on behalf of the defendant*appellant that what- 
ever other view might be taken of the case, the compromise 
which was arrived at between the parties to the partition suit 
operates asa family scttlement which cannot now be disturbed. 
It was pointed out that at the time ¢he compromise was entered 
into, all the parties who could claim any interest in the estate 
of Paras Das, namely, his three sons and his widow, were 
before the court. It is also argued that will or no will, the par- 
ties were entitled to treat the property as being joint property 
belonging to all of them and to come to an arrangement they 
chose for the purpose of avoiding future disputes and in order 
to protect the property from waste. - 


It is further contended that this arrangement having continu- 
ed for some seventeen years before the present suit was brought, 
cannot now be disturbed particularly as the parties or their 
legal representatives can no longer be remitted to their original 
position. 

I have already mentioned the fact that in coming to a divi- 
sion of the property, the two kinds of property, tbat is to say, . 
the ancestral and the self-acquired property were divided in 
varying proportions with the result that out of the zamindari 
property which fell to the share of Badri Das, some 70 per cent. 
consisted of the Pardaman Kunwar property which, as I have 
found, was the separate estate of Lala Paras Das., The other 
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two brothers, on the contrary, obtained in their shares a very 
large proportion of the ancestral property. I have further 
adverted to the fact that since the date of the compromise and 
the decree Dharam Das has died and a considerable portion of 
the ancestral property which was allotted to him by the partition 
decree has been alienated in order to satisfy his debts. : 


As against this it is contended that the case isnot one of a 
family settlement at all. Itis argued that there was really no 
dispute between the parties nor could there be any. Dharam 
Das, as one of the three sons, had a right to obtain a partition 
which could not be contested by the other defendants and it is 
said that there could be no real dispute regarding the amount of 
the shares. Further it is argued that it cannot be conéeived that 
the case was one of a dispute regarding doubtful titles for it is 
said that the parties ignored the will altogether and there is no- 
thing to show that the terms of the will were ever discussed 
before the compromise was arrived at. 


Lastly it is maintained that it cannot be pretended that the 
compromise was in any way directed towards the preservation 
of the family estate. 


It seems to me, as I have said already, that on the circums- 
tantial evidence it must be taken that all the parties to this 
compromise were fully aware of the contents of the will. It 
may of course be tlfat they were not in a position to thoroughly 
understand the purport of all the provisions of the will; but, at 
any rate, it could hardly have been unknown to them that the 
will was not a valid document in so far asit purported to dis- 
pose of the joint ancestral family property. 


It may further be ‘observed that it docs not seem to be true 
to say that no dispute had arisen between the parties. ‘There is 
some evidence that Dharam Das had raised a dispute regarding 
the division of the family estate. There are allegations in the 
plaint which he filed in that suit to the effect that he had called 
upon the other members of the family to come to a division and 
that they were seeking to avoid a partition by having the family 
estate placed under the care of the Court of Wards. 


It is further to be noted that ‘when the plaint in the partition 
suit was filed, Dharam Das’s mother, Musammat Ruhli Kunwar, 
who had not been impleaded as a party in the first instance, 
came forward in ordet that she might assert her right to the 
share which she was entitled to on division under the Hindu 
law, namely, a one-fourth share. Her claim, if insisted upon, 
would have defeated toa certain extent the claim of Dharam 
Das to a one-third share of the property. If her rights were 
recognized, Dharam Das could not have obtained more than a 
one-fourth share of the whole property on partition. Again I 
cannot accept the argument that the arrangement which was 
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entered into between these parties was not an arrangement for 
the protection of the family property. The opening words of 
the petition of compromise (Ix. B page 143) which was. put 
into court on the 17th July, 1903 indicate clearly what the object 
of. the. comprothise was. It is.stated there that on the advice. of 
respectable members of the community to which the parties 
belonged, and having regard to the fact that disputes would 
bring about the ruination of the family and that. the minors 
would be put to loss by being dragged into court in order to 
maintain a protracted litigation, it had been decided that a 
compromise should be entered into in the terms which were set 
out in the petition. 


It-is not to be doubted that if Bharat Das insisted oh a 
partition, as he had the right to do, and-if the partition -suit 
dragged on for-a long period,*as such suits- are apt to do, 
especially in cases where large: family estates are concerned, the 
parties, and in particular me minors; would have Had to- incur 
great expense. 

Inhis plaint Dharam Das had offered to agree to a divi- 
sion in accordance with the scheme which had been devised 
by his: father under the will. It cannot be denied that this 
scheme drawn up by Lala Paras Das was a perfectly just and 
equitable scheme. It provided for division of the whole estate of 
the’ family into three absolutely equal shaves, and it would, in 
my opinion, have been impossible for any court to liave made 
a more proper and just division of the property than, that 
designed by Paras Das in his will. The advantage of-entering | 
into a compromise in these terms was that the parties avoided 
all the anxiety and expense which the division of the estate by 
a commissioner appointed for that purpose would have entailed. 
It did away with all risk of contest regarding the division of 
particular items of the family property and got rid of complica- 
tions which might have arisen upon allegations that the property 
was not being divided equally or in a manner convenient to the 
interests of the parties concerned. In these circumstances I 
do not-see how it can be maintained that this compromise was 
not designed for ‘the preservation of the property in the.sense 
that it provided an arrangement by which the parties’ were 
protected against the expenditure of large sums of money which 
might have impoverished them. For these reasons, therefore, 
T hold that the arrangement ought to be regarded in its ‘truest 
sense as a family settlement which the parties to it are’no-longer 
entitled to avoid, more particularly in view of’ the long’ time 
which has elapsed since it was entered into ànd acted upon and 
also. by reason of the fact that. in view of the changed circums- 
tances the parties eould nor; now . be remitted to’ their former 
position. ` a : 
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` Another reason which influences me in this connection is 
this: I have already mentioned that Musammat Ruhli Kunwar, 
the widow-of Paras Das, by this arrangement gave up hêr fight 
to a one-fourth share of the whole of the property and accepted 
in- lieu of that share the arrangements which were made 
‘under the compromise for her maintenance and residence. It 
cannot, therefore, be argued that there was no consideration 
for the agreement into which the parties entered when the 
compromise was made. l accept, therefore, the argument that 
apart from all other considerations, this compromise should be 
treated as a family arrangement and should be acted upon as 
such, and so I hold that in no case ought the plaintiff to be 
allowed by the present suit to disturb the arrangement in 
question. 


Lastly, assuming for the sake of argument that the plaintiff 
is entitled in this suit to rely upon the provisions of clause 13 
of the will, I proceed to examine the clause in question and to 
see waether or not the plaintiff has any right under that clause 
which would entitle him to recover the property in suit. 


The clause in question is to be found in page 114 of the 
printed record but it has not been well. translated. The follow- 
ing is an accurate translation of the clause: — 

“With a view to the perpetuation and preservation of my 
family I alsotleclare by this will that if (God forbid) it 
should so happen that any one of my sons should have no 
issue, that it to say, should have no son, he will not have the 
right of taking in adoption any one out of another family. But 
he shall have the right,to adopt any of the issue of his own 
(full) brothers whom he may choose and to constitute him 
owner. In case he fails to do so, the property he may leave 
(matruka) shall pass to the survivors (pasmandagan) in the 
same manner in which property passes in an undivided Hindu 
family’’. 


The case for the plaintiff on this clause is that Badri Das 
died without leaving any issue. He also died without having 
made an adoption in the manner prescribed by the clause. 
Consequently the plaintiff sayg that for these reasons he is 
entitled to claim the property in dispute which is property left 
by Badri Das on the ground that he the pianti is one of the 
survivors’ (pasmandagan). 

The case for the. defendant regarding this clause was that 
it was void for several reasons. One reason given was that 
the clause purported to lay down a rule of succession at variance 
with the Hindu law of inheritance. And in this connection a 
reference is made to the direction that the estate (matruka) 
is to pass to the survivors in the samg manner in which 
property passes in an undivided Hindu family. It is pointed 
out-that the rule of survivership could no longer apply after 
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the sons had come to a partition and it is argued therefore 
that Paras Das by this clause was giving a direction, that 
. propefty belonging to one member of a divided family should 
„pass exactly in the same way as if the members of the family 


had, remained joint and. bad never come to a partition, The 


language of the clause is somewhat obscure and it may well 
be doubted whether this argument can be maintained. ‘The 


„case for the plaintiff is that the clause contains a gift over to 


a class of persons described as pasmandagan in the event of 
any one of the sons dying without issue and without having 
adopted one of his own brother’s sons. It is claimed that the 
word pasmandagan should not be interpreted in the artificial 
senge in which it is often used to describe the members of a 
joint Hindu family who remain after the death of one of the 
co-parceners. There can be no doubt that the expression is 
frequently- -used in this sense and is in a way a technical expres- 
sion. Ordinarily the plaintiff here would not be entitled to call 
himself a “pasmanda” aes after he and his brothers had 
arrived at a partition. 


` Treating the clause in: the sense contended for by the 
plaintiffs, it is still argued on behalf of the defendant that the 
condition is void because. it was impossible and that consequently 
even if the clause be held to apply, the gift over fails and the 
plaintiff is not entitled to recover. A 


An examination of the language of clause r3 shows that 
ihe first part of thë clause deals with adoption. The testator 
is imposing a restriction upon the right to adopt. He is saying 
that if any of his sons happens to have no male issue, he must 
exercise the. right of adoption in-a particular way. He is not 
to be allowed to adopt from another family but must make his 
selection. from among the sons of his brothers. Then follows 
the ‘other clause which must be treated as a defeasance clause. 
By clause 4 of the will each of the sons was given an absolute 
estate in’ the properties specified in the lists contained in the 
will, and clause 13 purports to provide for the termination of 


this absolute estate and for its passing over to the clause des- 


cribed as pasmandagan in case certain conditions are not 
fulfilled. The words which denote the conditions are as 
follows :— : ; 

“ba halat aisa na karne ke.” 

In case he fails tó do so, the question is in case he fails to do 
what? Clearly these words mean in case he fails to make an 
adoption from among his brother’s sons. It,scems to me that 
the clause indicates that the failure to act in the manner directed 
by the testator is to work a defeasance of the estate. - 

The condition, therefore, which had to be fulfilled in otder 
to prevent the termination of the estate on the'death of Badri 
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Das was that Badri Das should take in adoption one of the sons 
of his own brothers. 


Ihave already mentioned that Dharam igs died without ` 
having had a son and that up to the time the. present suit was 
brought, and certainly up to the time when Badri Das died, the 
plaintiff Janeshar Das had no son who could be taken in adop- 
tion. It is quite clear, therefore, that Badri Das, even if he 
had been willing to act in obedience to the direction for adoption 
contained in clause 13, could not possibly have complied with 
them. The thing was physically impossible, and so it is argued, 
and I think argued correctly on behalf of the defendant- -appellant 
that the condition having become impossible was void and that 
the absolute estate conferred upon Badri Das by clause 4 of.the 
will could: not be divested or pass over {to any surviv ang 
member of the family. 


It was suggested in argument that the donation’ could not 
be treated as a void condition unless .it was impossible at the 
time of-the death of the testator. It was said that if “performance 
of the: condition was possible at this time, the fact that it 
subsequently became impossible would not-render the condition 
void. This, however, does not appear to be a correct statement 
of the law. The condition the non-fulflment of which was to 
lead to a defeat of the absolute estate conferred upon Badri Das 
by clause 4 of the will was, in my opinion, a condition subsequent, 
and: I understand the law to be that if performance of a 
condition subsequént be rendered impossible, ‘the estate .to hidh 
it, is annexed becomes by that event absolute. ; 


The following statement of the law is taken’ from Lord 
Halsbutry’s Laws of England, Vol. 28, page 590, paragraph 
1163 = 

“A condition may be one which is intended to be performed 
in a presumed state of facts which do not or cannot exist; 
according to the intention shown the condition then either 
operates - conditionally’ ọn that state of facts existing, and 
therefore in the circumstances does not take effect at all or 
else operates in any .event but- it is impossible- to perform. Ifa 

- condition intended to.be. performed in any event is precedent 

and is originally impossible to perform .or is possible of 
performance at the date of the will but’ afterwards becomes 

„impossible by the act of God or circumstances over which 

neither - the ‘donee nor the testator had- any control, the 
performance of the condition is not excused’-and - -ac cordingly: 
the pift does not vest: 


“Where, however, ‘fhe ecndition i is subsequent: in such i a cases 
the gift takes effect free from the condition”. 


So far as ` Badri Das was concetned, *in otder to” avoid | a. 
défeasance of the absolute ‘estate conferred upon him, ‘it was 
necessary for him to perform the ‘condition in his life-time, 
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that is to say, the condition of taking in adoption one of his 
own brother’s sons. ‘That, as has been said, was for him an 
absolute impossibility. The performance of the condition could 
never have become possible in the life-time of Badri Das unless 
one or other of his brothers had sons, and it is found that 
they had not. Here then is a case in which the performance of 
the condition became impossible, either, it may be said, by the 
act of God or at any rate by reason of circumstances over which 
neither the donee (Badri Das) nor the testator Paras Das had 
any control. The fact that neither Dharam Das nor Janeshar 
Das had a soninthe life-time of Badri Das was a matter 
altogether beyond the control of Badri Das. 


Iam of opinion, therefore, that in the circumstances the 
plaintiff cannot be heard to say that he has a right to claim the 
property in suit after the death of Badri Das by reason of a 
gift over contained inclause 13 of the will The condition, the 
non-fulfilment of which was to’ defeat the absolute estate 
conferred upon him, was one impossible of performance and 
consequently it ought to be held that the gift to Badri Das 
took effect free from the condition in question. In this view, 
therefore, the plaintiff has no case upon which he can succeed. 
For the above reasons, therefore, I bold that this appeal must 
succeed. I would, therefore, allow the appeal, set aside the 
decree of the ‘court below and dismiss theesuit of the plaintiff 
in both courts with costs, 

Kanaatya Lar, ].—IL agree generally with the conclusions 
at which my learned brother has arrived, except as regards 
the effect of the compromise filed inthe suit brought by Dharam 
Das against his. brothers in 1903 and the decree for partition 
passed on its basis, on the rights now claimed by the plaintiff. 
In order to understand the precise bearing of that issue on the 
claim of the plaintiff, it is necessary to recapitulate briefly some 
of the facts and circumstances established by the evidence 
whic lead up to that question. 

The parties to the suit are Jains. Lala Paras Das was one of 
the leading. members of that community at Saharanpur. He 
possessed considerable landedand house property, which was 
the ancestral and joint family property of himself and his three 
sons, Dharam Das, Badri Das and Janeshar Das. From a 
collateral branch of the family, to which Lala Paras Das belong- 
ed, was descended Parduman Kunwar, who died in 1895 without 
leaving any issue. Parduman Kunwar was succeeded by his 
mother, Musammat Jiwantri Kunwar, who is said to have adopt- 
ed a boy named Dip Chand. Lala Paras Dus and his cousin, 
Umrao Singh, filed a suit for the recovery of the property of 
Parduman Kunwar.and obtained on the roth October, 1878, 
by compromise a decree which secured to each of them a one- 
fourth share in the said property. 
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It is not disputed that, under the Hindu Law, the property 
abtained by collateral inheritance is regarded as the separate 
property of the person by whom it is inherited. An exception 
is, however, made where joint family funds are used in the 
process of its acquisition or where it is voluntarily thrown into 
the common stock, or is otherwise impressed with the character 
of joint family properly by subsequent treatment. The question 
for consideration here is whether the property obtained by Lala 
Paras Das by virtue of the compromise with Dip Chand was 
blended by him with the ancestral or joint family property or 
kept apart as his’ separate property till hisdeath. The court 
below found that it was his separate property. 


It appears that ihe money required by Lala Paras Das for 
the expenses of a suit for the recovery of that property was 
taken by him from the joint family funds, and subsequently 
tepaid out of the profits of that property after he had succeeded 
in obtaining a decree.by a compromise with Dip Chand. The 
account books of the joint family firm of Paras Das Bahadur 
Singh, which contained an account of the family property and 
business, were divided after the deathof Lala Paras Das 
between his three-sons, each of whom got aseparate set of books, 
which, though indifferent in form, were complete by themselves 
(vide Ex. B). Neither party has produced those account 
books in this case. «They were summoned from the defendant 
and from Musammat Bachcho Kunwar, the widow of Dharam 
Das, by the plaintiff, but both of them stated that they were 
unable to trace them. The plaintiff did not produce his own 
set of books nor came into, the witness box to explain why he 
could not produce the books given to him at the time of parti- 
tion. 


Some of the account books had, however, been produced in 
the suit filed by Musammat Bachcho Kunwar against Dharam 
Das. They had been examined by the Subordinate Judge, who 
' heard the suit, and by the High Court on-appeal. Froma 
summary of the result of that examination, so far as it affects 
the matter now in issue, as noted by the High Court, it appears 
that Rs. 9,654 had been spent® by Lala Paras Das in that suit 
upto Savan Sudigth, Sambat 1956, the whole of which was 
debited to the personal khata of Lala Paras Das in the family 
account books, and that the same was subsequently discharged 
out of the profits or income derived from the Parduman 
Kunwar property, leaving at the end of the year a balance ot 
Rs. 8987-12-10 standing, after the said payment, to the credit 
of Lala Paras Das in his personal account, (Ex. 5). Acting 
on those entries, this Court found that the joint estate suffered 
no appreciable detriment by the transaction; and that it would 
be unduly extending the principle of Hindu Law, applicable to 
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acquisitions by the aid of joint funds or joint exertions, to'hold 
that the property, which came to Paras Das by inheritance 


. from a collateral branch of the family, had thereby- become 


joint family property. 


Hardwari Lal, an agent of Janeshar Das, states that he had 
an opportunity of examining those account books on behalf of 
Dharam Das during the hearing of that suit at the instance of 
Babu Oudh Behari ‘Lal, who. appeared for Dharam Das in that 
case, and that Babu Oudh Behari Lal had got the books given to 
him for the purpose. His recollection of the result of that exami- 
nation, as now -given by him in round figures and without 
dates, tallies with the result of the examination of those books, 
which was noted by the High Court in its judgment. It has been 
pointed out that the account books had been produced in court 
in that suit on the 11th February, 1904, during the course of 
the hearing which had lasted many days, and that the witness 
ought not to be believed because no application for the in- 
spection of the record of that or of a subsequent date was 
traceable on the record. But during the progress of the hearing 
of `a suit, a counsel has the privilege of examining such 
documentary evidence, as he may have summoned from a wit- 
hess or a party, before tendering it in evidence, and there is 
nothing improbable in his having obtained the account books 
from the court or from the persons producing them on the date 
of hearing without any forma] application for inspection, and 
got them examined for his assistance by a person who knew 
the character in which they were written. In the absence of 
the original account books, a summary of the result of: that 
examination, as given by Hardwari Lal-and corroborated by 
the judgment of the High Court, is admissible in evidence 
under section65 of the Indian Evidence Act, and affords proof 
of considerable value of the fact that whatéver money was 
taken by Lala Paras Das for the expenses’of the suit against 
Dip Chand was ‘repaid by him.out of. the profits of thé pro- 
perty decreed in that suit, and that there was no appreciable 
detriment to’ the family funds in the process of its acquisition. 
As an instance of a transaction in which the nature of the 
right held by Lala Paras Das in the Parduman Kunwar pro- 
perty was determined, the judgment of the High Court, above 
referred to, cannot be wholly disregarded. ‘The property acquired 
was of ‘considerable value. In the suit filed by Lala -Paras-Das 
and Umrao Singh, the value of the property claimed was 
assessed at over rupees six lacs anda half, and out of ita 
separated half share was decreed in favour of the then plaintiffs, 
The expenses incurred in the litigation were not in fact heavy 
asthe suit was compromised soon.after its institution. “They 
bore a very ‘itisignificant -proportion to the aggregate ‘value of 
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the property recovered, and such expenses, as were incurred, 
were actually repaid out of the profits soon afterwards, 


It appears, moreover, from the evidence of Atma Ram that 
the income -of the Parduman Kunwar property used to be 
credited in the separate khata of Lala Paras Das in the family 
account books. ‘The: staff: employed in the collection of rents 
of the family property and of the property inherited from 
Parduman Kiinwar was the same, because many of the villages 
or properties were common. -Itis significant, at all everts, that 
no portion of the joint family expenses was incurred out of 
the income of the Parduman Kunwar ‘property or from the 
income entered in the separate khaia of Lala Paras Das. ‘The 
entire income from that property was also entercd, according 
to Atma Ram, in a separate set of account books relating to 
that property, maintained by Lala Paras Das. Despite the 
compromise, Lala Paras Das seems to have appreliended that 
Dip Chand might, on attaining majority, seek to avoid the 
compromise. He, therefore, took care to keep the income of 
the; Parduman Kunwar property apart and did not allow it to 
be blended with the family income. 


On the 16th November, 1902, Lala Paras Das executed a 
will, in-which he stated that he held two kinds of property, 
namely (1) the ancestral property and such other property as 
had been acquired ‘with the aid of ancestral funds and (2) the 
property which he had received by right of inheritance from 
Parduman Kunwar. He significantly excluded the latter pro- 
perty .from the category of property acquired with the aid of 
ancestral funds. He proceeded to declare that after his death 
his three sons shall be the owners and possessors of all the 
immovable and moveable properties in equal shares, and directed 
that, if they chose to separate after his death, each of his sons 
should arrange to take one of the three lots of landed and house 
properties prepared by him and appended to the will without 
any addition or alteration, cither by mutual agrecment or by 
drawing lots before a court of justice or in the presence of 
arbitrators appointed for the purpose. In the scheme of parti- 
tion so prepared and appended {8 the will fur future adoption, 
he took care to blend the ancestral and separate properties, 
thinking probably that by so doing his eldest son, Dharam 
Das, whom he had begun to distrust on account of his vicious 
habits and improper ways, would have no greater power of 
disposal over the portion of the Parduman Kunwar property 
falling to his lot thgn he would have over the ancestral portion. 
Every fond father hopes that his sons would have male 
issue. By the method he adopted, he kept his own hands free 
but sought, to provide a curb for his sons, ff they happened to 
have any male issye. - 5 l 
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The blending was with that end made to take effect cna 
partition-taking place after his death. ‘The terms in which he 


. spoke of Dharam Das preclude the idea that he hed thrown the 
PAULWANTI — 
Kunwar 


property into the common stock in his life-time. In his subse- 
quent codicil of the 17th April, 1903, he referrcd again to the 
vicious habits and immoral ways of Dharam Das, and laid stress 
on the two classes of properties, of which he was in possession, 
namely (a) the ancestral property or that acquired with the 
ancestral funds, which he could rot transfer°{o any body, and 
(b) the property inherited under a dccree from Parduman 
Kunwar, which he said was his own property and which he was 
competent to bequeath to any one he liked (Ex. 11). He then 
proceeded to set apart.a portion of the latter property yielding 
an annual income of rupees twelve hundred for the maintenance 
of Musammat Bachcho Kunwar, the wife of Dharsm Das, and 
directed that if Dharam Das offered any obstiuction to the 
mutation of names in her favour or to her possession or occupa- 
tion, he shall be totally deprived of the cntire property, which 
might be allotted to him out of the estate of Parduman Kunwar, 
and the said property shall in that case devolve upon Musammat 
Bachcho Kunwar for her life without any power of transfer. 
He was throughout anxious to maintain the separate character 
of the estate inherited by him from Parduman Kunwar and 
keep its income separate in his personal khata and acccunt, ard 
he asserted and reiterated from time to lime his full power of 
disposal over the same as long as he lived. The firding of the 
court below on that point cannot, therefore, be assailed. | f 
Lala Paras Das died on the.2nd May, 1603, leaving his 
widow, Musammat Rohli Kunwar, and his three sons, Dharam 
Das, Badri Das and Janeshar Das, surviving him. On the 15th 


_ June, 1903, Dharam Das sued for a partition of his one-third 


share, without making any reference to the wills and codicil 
which had already been opencd on the application of Girdhari 
Lal, the nominated guardian of the other sons. But he append- 
ed to his plaint a copy of the three lots of landed and house 
properties, given in the will, and asked that a faitition might be 
effected in accordance with those lots by each: of ithe brothers 
drawing one of them, or by an independent division, if the other 
brothers so desired. 

It cannot be said that Dharam Das was unaware of the terms 
of the will or of the dispositions it contained, when the akove 
plaint was filed. In fact he referred in paragraph 3 of the plaint 
in a vague and veiled manner to what he described as the many 
plans hostile to the plaintiff, which had*been ceviscd by his 
father but which, he said, were not binding on him so far as 
they were prejudicial to his interest. Badri Das and Janeshar 
Das’ were-then minors and both were represented in the suit by 
their mother, Musammat Rohli Kunwar, as their guardian, 
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On the 17th July, 1903, Musammat Robli Kunwar applied 
to be impleaded-as a co-defendant, and claimed to be entitled to 
a one-fourth share in the property of her husband. On the same 
day she was added as a defendant, and her name was removed 
from the guardianship of her minor sons and that of Gisdhari 
Lal substituted as the guardian ad-liiem of Badri Das, and that 
of Jambu Pershad, as the guardian ad-litem of Janeshar Das. 


The plaintiff and the guardians ad-litem of Badri Das and 
Janeshar Das, and Musammat Rohli Kunwar then filed a peti- 
tion of compromise, settling all their disputes and accepting the 
lots of landed and house properties prepared by Lala Paras Das 
and appended to his will for. future allotment, and also setting 
apart certain properties, yielding a rent of rupees twelve hundred 

er year, for the maintenance of Musammat Rohli Kunwar. 

hey asked the court to assign the lots to each of the three bro- 
thers by allowing the ‘then plaintiff, Dharam Das, and the 
guardians ad-litem of Badri Das-and Janeshar Das to draw the 
saine; but what is significant is that in the petition of compro- 
mise they made a provision for almost every important matter 
covered by the will and adopted the directions contained in the 
same with certain variations which have no bearing on the pre- 
sent issues. This would not have been possible, had the will of 
Lala Paras Das not been present to the mind of the partiés to 
the compromise, whem it was drafted and filed. 

Both Girdhari Lal and Jambu Das, acting on behalf of Badri 
Das and Janeshar Das respectively, applied for permission to 
enter into the compromise on behalf of the minor defendants, 
stating that the compromise was for their benefit. The court 
granted the requisite sanction, and as a result of the drawing 
of the lots, Dharam Das was given lot No. 1 of the landed 
properties and lot No. 3 of house properties, Badri Das was 
given lots No. 2 of both the landed and the house properties, 
and Janeshar Das was given the remaining lots. A decree was 
passed in accordance with that compromise on the 24th July, 
1903, and it was made absolute after certain outstandings and 
moveables were further divided on the 17th December, 1904. 

The result of the division, so effected, was that though the 
lots were equal in their aggregate value, the ancestral property 
and the Parduman Kunwar property were blended and allotted 
to the three parties in unequal and varying proportions, as 
stiggested by Lala Paras Das in his will. Out of the ancestral 
property, Dharam Das got landed property yielding an income 
of Rs. 4,579-5-6 per year; Badri Das got landed property 
yielding an income of Rs. 1,843-13-3 per year; ard Janeshar 
Das got landed property yielding an income of Rs. 4,686-4-9 
per year. Out of the Parduman Kunwar property, Dharam Das 
got landed property yielding an income of Rs. 875-10-6 per 
year; Badri Das got landed property yielding an income of 
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Rs. 3,669-1-9 per year; and Janeshar Das got landed property 
yielding an income of Rs. 676-6-3 per year. The division of 
the house property, both ancestral and inherited from Pardu- 
man Kunwar, was similarly unequal. 

But for the compromise, Musammat Rohli Kunwar would 
have been allowed a one-fourth share, and Dharam Das and his 
minor brothers would have got one-fourth each. The division 
may not, in that case, have been made in the form suggested 


*.by Lala Paras Das in his will and accepted and adopted by his 


heirs. Among the items of property given to Musammat Rohli 
Kunwar by the compromise for her maintenance, there were 
two shops situated on the back of the house of the Rana of 
Jasmur in Saharanpur, which formed a part of the Parduman 


Kunwar Estate (Vide item No. 18 of Lot I of the residential 


property in Ex. VI). 

As the will of Lala: Paras Das was invalid under the Hindu 
Law in regard to the ancestral property and valid in regard to 
the separate property, inherited by him from Parduman Kun- 
war, and each of his sons were declared by the will to be the 
owners of the same after his death in equal shares, the minors, 
Badri Das and Janeshar Das, were as much benefited by the 
compromise and settlement of their disputes as the then plain- 
tiff, Dharam Das. The parties accepted the recommendation 
of Lala Paras Das as to the manner in *which the „properties 


should be divided after his death, whenever a partition was 


desired by any of his sons, and though the effect of the adop- 


tion of the scheme of partition appended to the will was to 


blend the two kinds of properties referred to in the will and to 
divide the same in three equal shares with varying ingredients 
from each block or kind, itis not now open any longer to the 


. parties to go behind that compromise and the decree passed on 


its basis, so far as they settled the rights and interests then in 
question. 


It is presumable from the facts above narrated that the 
court had done all that was necessary to consider how far the 
compromise operated to the benefit of the minors, when it grant- 
ed its sanction; and, though® Girdhari Lal does not say that 
clause (13) of the will of Lala Paras Das regulating the future 
devolution of the estate was specifically considered or discussed 
or taken into account, when the compromise was entered into, 
it is not open to Janeshar Das to repudiate the compromise so 
far as it affected the rights he then possessed, on any ground 
whatever. 


As observed by their Lorships of the Privy Council in Rani 
Newa Kuer v. Rani Hulas Kuer (1), a compremise is in a sense 
a recognition or acknowledgment of some antecedent right, but 


(1) L. Rar I A. 157. 
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where an exchange or transfer is effected by a compromise bet- 
ween different persons in respect of different kinds of properties 


to be held in varying proportions, a minor, who feels aggrieved - 


by such an exchange or transfer effected under the guise of a 
compromise, can repudiate the transaction within three years of 
his attaining majority or within the period ordinarily allowed by 
law for a suit for that purpose, whichever is longer. A compro- 
mise effected bya guardian ad-litem in contiavention of the 
terms of section 462 of the old Code of Civil Procedure is only 
voidable at the instance of the minor. It is not void. If the 
minor on attaining majority does not repudiate it or seek to avoid 
it in the manner and within the time allowed by law, it binds him 
to the same extent and in the same way as if it had been validly 
effected by a person who had been of full age. On attaining 
majority in 1911 or later in 1914, when the certificated 
guardian was removed, the plaintiff was bound to exercise 
his option of repudiating it or affirming it. He took no steps 
to repudiate it within the time allowed by law. On the other 
hand, he ratified it by remaining in possession and enjoyment 
of the profits of the properties assigned to him by the compro- 
mise and has been so in possession and enjoyment up to this 
date. Since attaining majority, he has enjoyed the profits of 
the property for a period of nearly 10 years. -Both as a compro- 
mise and as a family settlement of the disputes then pending 
between Dharam Das and his brothers and their mother Musam- 


mat Rohli Kunwar and of their claims in regard to the family ° 


property, as affected by the will of Lala Paras Das of the 16th 
November, 1902 and his codicil of the 12th March, 1903, the 
compromise and the decree passed on its basis, so far as they 
go, cannot now be impeached. 

It is necessary, however, to consider how far that com- 
promise and decree could estop the parties from claiming any 
rights, which had not till then arisen or which, owing to all 
the brothers being then alive, none of them could have positively 
or with any reasonable certainty claimed as his own. Dharam 
Das died without leaving any issue in 1907 or 1908. He left 
a widow, Musammat Bachcho Kanwar, who got such property, 
as Dharam Das had left unsquandered, in addition to what she 
had already recovered by a decree against her husband, based 
on the codicil of Lala Paras Das of the 17th April, 1903. Badri 
Das died without leaving any male issue on the 26th April, 
1920. He left a widow, Musammat Phulwanti Kuar, who is 
the present defendgnt-appellant. She obtained possession of 
the property left by her husband, and obtained mutation of names 
in respect thereof in her favour. The present suit is confined 
to that portion of the property in her possession which had 
been allotted to the share of Badri Das out of the Parduman 
Kunwar Estate. A i 
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That Estate, as has already becn pointed out, was the 
separate or self-acquired property of Lala Paras Das and was 


- devised by him to his three sons along with the ancestral or 


joint family property in three equal sharcs (Vide Para 4 of 
the will of the 16th November, 1902). By the compromise 
of the 17th July, 1903, the two kinds of properties were blended 
in accordance with the lots recommended by Lala Paras Das 
and dealt with as if they had been the joint family property 
of the three brothers without any distinction; and Badri Das 
was assigned lot No. 2 of the landed and house properties, 
which included a smaller portion of the anccstral property and 
a larger portion of the Parduman Kunwar property, while 
Janeshar Das was given a larger portion of the ancestral pro- 
perty and a smaller portion of the Parduman Kunwar Estate, 


The contention of Janeshar Das is that by reason of clause 
13 of the will of Lala Paras Das of the 16th November, 1902, 
he became entitled on the death of Badri Das to the portion 
of the Parduman Kunwar property allotted to Badri Das at the 
time of partition, because Badri Das had died without leaving 
any issue. Clause 13 of the will was to the following effect :-— 

“With a view to the perpetuation and preservation of my 
family, I do further make a will to the effect that if, through 
(ill) luck, God forbid, any of my sons should remain childless 
(lawald) that is, should have no son, he “would not have the 


. power to adopt out of another family. But he would have the 


power to adopt any one he pleases from among the sons (aulad) 
of his own brothers and make him the owner of his Estate 
(matruka). In case he does not dd so, his estate (matruka), 
shall devolve on the survivors (pasiiandagan), asin a joint 
Hindu family ”. 


If the testator gave an absolute estate to each of his sons, he 
had no power to restrict the right of any of his sons, happen- 
ing to be childless, to adopt a son from any family or line 
allowed by custom or law. But he could make the grant of the 
estate to his sons defeasible, if they or any of them disregarded 
the directions given by him jn his will and direct the transfer 
of the object of his bounty on the happening of that contingency 
to any other person living at his death, and at the time the 
contingency happens. He could not lay down a scheme of 
inheritance; but he could, subject to the provisions of the Hindu 
Law before its modification by Act XV of 1916, point to 
the surviving members of his family, who could take the 
estate, if a certain contingency happened. ‘his is substantially 
what he did. He told each of his sons that he should not, 
if childless, adopt any person from outside the family to the 
exclusion of ason of any of his brothers, and that if he did 
so, the estate of the person so adopting an outsider would be 
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diverted from such adopted son or his successor to the other 
survivors of the family. He contemplated the possibility of 
his sons separating-and making a partition after his death, and. 
had prepared a scheme of partition which if adopted, as it 
eventually was, was to operate as if the whole estate, including 
the Parduman Kunwar property, had been their joint family 
property. He was deeply opposed to the property going under 
the pretext of adoption to a person outside the family and he 
consequently declared that, if an adoption was made by any of 
his sons from among the members of another family and not 
from among the sons of his brothers, such adopted son would 
not be entitled to his estate, and the property would be diverted 
to the surviving members of the family as if the family had 
continued to be joint. 


A remote and uncertain contingency, resting on assumptions, 
none of which may eventually turn out to be true, cannot stop 
the partition of a family estate, if it is otherwise divisible. The 
compromise and the decree for partition naturally made no 
reference to clause 13, because all the three brothers were then 
alive and the specific donee entitled on defeasance could not 
have been ascertained till the contingency, referred to in that 
clause, had arisen. Two of the brothers were of very tender 
years, and it could not be said which of them would have no 
issue. In fact, it could not then have been foreseen which of 
the three brothers would survive whom, and no rights had till 
then arisen in favour of Janeshar Das, to which section 6 of 
the Transfer of Property Act could have applied, or which the 
compromise or the decree for partition could have prejudiced. 


The word pasmandagan (survivors) is somewhat ambiguous 
and may mean either the surviving sons or the surviving 
members of the family, including any grandsons or other 
children alive at the death of the testator and on the happening 
of the said contingency. The contingency did not, however, 
arise, for Badri Das made no adoption and no nephew was 
available. Dharam Das had no child born to him, Badri Das 
had a son, who had died in his life-time. Badri Das left a 
daughter alive but no male iswic. Janeshar Das, the plaintiff- 
respondent, has yet no children. 


There was no male child thus available in the family whom 
Badri Das could have adopted. Indeed, he chose not to 
contravene the direction given by his father and made no adop- 
tion. If Janeshar Das has any male children hereafter born 
to him, the widow of Badri Das may take any of them in 
adoption to her husband. Till a son is born to Janeshar Das 
and is available for adoption, the enforcement of the penal 
condition, if itis a penal condition limiting the field of choice, 
is wholly impossible. A right to adopt is optional, but a testator 
can make a grant restricting that right. The failure of a person 
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to make an adoption cannot be punished though a disregard 
of the instructions given may involve a forfeiture of his rights. 
_ No forfeiture of the rights of Badri Das during his life 
was here intended, for the defeasance was only to take place 
after his death if he ignored the restriction. The restriction in 
this case was never ignored, for no adoption was made; and 
the claim of the plaintiff must, therefore, fail. The words 
“ba halat aisa na karne ke” (in case he does not do so) imply 
the doing of an act in contravention of the restriction and do 
not suggest that the mere dying of a man, without leaving any 
male issue, would attract that penalty. A defeasance clause 
must; be strictly construed if its effect is to divest a person in 
whom an estate has already vested, and a penalty, which applies 
to one. state of circumstances, cannot be enforced in another 
state of facts. The contingency contemplated, namely the adop- 
tion of an outsider to the exclusion of the son of a brother, 
has not yet arisen, and no cause of action has, therefore, accrued 
to the plaintiff. 


The Claim must, therefore, fail, and 1 agree in allowing the 
appeal and dismissing the suit with costs here and hitherto. 


By tHE Court.—The order of the Court is that: the appeal 
be allowed, the decree of the Court below be reversed and that 
the plaintiff’s suit be dismissed wlth costs in both courts. 


‘Appeal allowed. 
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JWALA PRASAD ann otuers (Defendants) 
Versus ; oe 
HOTI LAL, (Plaintiff).* E - 
Contract Act, seciion 73, illustration (n)—Interesi Act, No. 320 
1839—Grounds on which mterest can be claimed—Absence of 
-contraci. sa a 
The only grounds upon which interest can be claimed upon 
a sum of money when the liaMility for the sum is established 
are to be found cither in section 73 of the Contract Act, illus- 
tration (n) or in the Interest Act, No. 32 of 1839. Lalman v. 
Chintamani, 17 A. L. J. Rọ, 169, and Nathu v. Ghansham Singh, 
17 A. L. J. R., 177, referred to. 
Interest depends on contract, express or implied, or on séme 
rule of law allowing it. If there is no contract, allowance of 


interést can be made only as a matter of lat. Kalyan Das v, 
Magbul Ahmad, I. L. R., 40 All, 497, (P. ¢.), referred to. ` 


First APPEAL from a decree of, Panpit Nitya NAND 
PANDE, Subordinate Judge of Aligarh. - 
* F, A. No. gt of 1922. 


. . 
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The facts of the case were as follows :— 

This appeal arose out of a suit for accounts of the rents and 
profits of certain house property. ‘Ihe plaintiff alleged that 
he and the defendant (who were relations) were co-owners of 
the property, and that during the plaintiff’s minority, the 
defendant was, as manager, in receipt of the rents, and had 
failed to pay over to the plaintiff his share thereof, The plain- 
tiff having attained majority instituted this suit and claimed 
interest. The defendant, inter alia, denied that the plaintiff 
was entitled to any interest. The Lower Court allowed interest 
on the plaintiff’s share of profits as they became due every 
year, The defendant appealed. > 

Gulzari Lal and Kailas Nath Katju, for the appellants. 
Panna Lal, for the respondent. 
The judgment of the Court was delivered by 


DALAL, J.—This is an appeal from a final decree passed by 
the learned Subordinate Judge of Aligarh in a suit for accounts. 
The grounds of appeal are :— 


(1) That the amount of profits alleged to have been re- 
covered by the defendant between the years 1904 to 1907 as 
fixed by the Commissioner who took accounts was excessive. 


(2) That the defendant was wrongly refused credit for 
three items :—(a) ,of Rs. 2,791, (b) of Rs. 1,505 and (c) of 
Rs. 608-10. 

(3): That the defendant was not liable to pay interest on 
the taking of accounts and he was wrongly saddled by the 
lower court with the payment thereof. ‘The ground of appeal 
No. 5 was abandoned. 

As regards the calculation of profits of the two markets 
which, it is now decided, was received by the defendant, we 
think that the Commissioner has correctly assessed them. The 


Commissioner did not trust for valid reasons the account books - 


produced by the defendant and his opinion was that the safest 
way of assessing the income for the period from 1st January, 
1904 to 30th April, 1907 was to apply the average of eight 
months from May to December, 1907. This is as good a way 
of valuing the profits as any other that may be suggested. We, 
therefore, affirm the finding of the lower court on this point. 
[His Lordship then discussed some evidence and continued. ] 


Finally there remains the question of interest. In two judg- 
ments of a Bench of this Court of 1918 it was pointed out that 
the only grounds upon which interest can be claimed upon a 
sum of money when the liability for the sum is established are 
tobe found either in section 73 of the Çontract Act, illustra- 
tion (n) or in the Interest Act, No. 32 of 1839. In the present 
çase interest is not recoverable on either ground. Obviously 
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there was no contraċt between the parties for the payment ` 


‘of interest. The Interest Act provides that interest would be 


payable if debts or sums-are due by virtue of some written 
instrument or, if payable otherwise, then from the time when 
demand of payment shall have been made in-writing so as such 
demand shall give ‘notice to the debtor that interest shall be 
claimed from the date of such demand until the term of pay- 
ment. Lalman v. Chintamani ('). This principle was affirmed 


by the same Bench in Nathu v. Ghansham Singh (°). The 


judgment in the second case was delivered by the other learned 
Judge constituting the Bench. At page 187 of the Report the 
same principle was affirmed. There isa Privy Council autho- 
rity which has not been cited in either of these rulings. There was 
such authority for the opinion of the Bench of this Court: In 
Kalyan Das v. Maqbul Ahmad (3), their Lordships of the’ Privy 
Council observed at page 504 of the Report that interest de- 
pends on contract, express or implied, or on some rule of law 
allowing it. If there i is no coutract, allowance of- interest can 
be made only as a matter -of law. In the present case the 
money in the hands of the defendant was not demanded till 6th 
January, 1920 and there was no contract for the payment of 
intérest. It was pointed out that the plaintiff was a minor. If 


‘it be argued that for that reason he could not make a - demand, 


the reply would be that the defendant wouldenot know to whom 
to make the payment upon a sufficient receipt during the infancy 
of the plaintiff. We think that the plaintiff is not entitled to 
receive any interest up to 6th January, 1920.. - 
i . Decree modified, 
(1) 17A. L. J.R., 16 ig 
(2) 17A. L. J. R., 177. 
(3) L L. R., 40 All., 497. 
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FULL BENCH. 


———se 


RANDHIR SINGH (Defendant) 
: Versus 
RA) PAL MISIR (Plaintiff).* 
Wajib-ul-arz—Pre-emtption, righ! of—Rales al which sales and 
morigages to be made—Redempiion, right, of—Cunferred on 
: stranger—IWVhen entries nol to be treated as record of custom. 
‘Where a wajib-ul-ars, after reciting the general rules about 
pre-emption and ‘specifying the classes of co- -shareis entitled 
to pre-empt, laid down rates at Which sales and mortgages were 
to be made and, further, conferred a right of redemption upon 
a person who was stranger to a mortgage, held, that the 
-record could not be treated as a record of custom. Surajbali 
Singh v. Muhammad Nasir, [1918] 16 A, L. J. R., 879, followed, 
Ashiq Aliv. Mathura Kandi, [1882] L I. R., gZ-All, 187 
and Gaya Bharthi v. -Lakhnaih Rai, [1897] I. L. R, 20 AN, 
103, referred to, Majidan v. Hayatan, [1897] A, W.N, 3, 
overruled, 
(Per SULAIMAN, J.) A custom which gave the co-sharers a 
ight tu interveng - ‘and take the place of the mortgagor and 


prevent’ foreclosure cannot necessarily be said to be absurd, 
unreasonable or. illegal. ' 


First APPEAL from an order of Banu LAL GopaL Muxeryr, 
District Judge of Azamgarh. , 


Iqbal Ahniad, for the appellant. oe 
Surendro Nath Sen, for the respondent. 
The following judgments were delivered :— 


Lanpsay, J.—This is a’ defendant’s appeal which has arisen 
out of-a suit for pre-emption. It came before a Bench consisting 
of Mr. Justice SULAIMAN and myself and in view of ihe 
course which the case took in the lower appellate court, we found 
it necessary to refer it for decjsion to a Full Bench by our 
order dated the 22nd of November last. 


' The question is one of general importance for we have:to 
construe a wajib-ul-arz of a type which is very common in the 
Azamgarh district, ‘[his case, we inay mention, comes f rom 
the district of Azamgarh. 


A string of cases beginning with the case of Surajbati Singh’ 


v. Muhammad: Nasi? (4). has laid down certain principles of 
decision which govern the interpretation of wajib- -ul-arzes we 
* F.A. F. O. No. 85 of- 1923. 
(1) [1918] 16 ALL. j. R,; 879. 
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are framed in this peculiar way, and if those cases areto be 
followed, it must be held inthe case now before us that the 
wajib-ul-ars relied upon by the plaintiff does not contain a 
record of custom. i 


In this particular case, however, the Judge of the lower 
appellate court considered that he was entitled to rely upon an 
older case than the case to which Ihave referred, namely, the 
case in the Allahabad Law Journal Reports, The case which 
was relied upon by the Judge in the court below was the Full 
Bench case of Majidan v. Hayatan. (1) In that case, with one 
exception perhaps, the language of the zajib-ul-arz under 
consideration was identical with the wajib-ul-are with which 
we are concerned in the present appeal and there can be no 
doubt whatever that the Full Bench in that case decided that 
the wajtb-ul-arz before them did set out a record of custom, 


The particular point upon which the controversy turns in 
this case is one which arises out of the concluding words of the’ 
clause relating to pre-emption. The clause begins by reciting 
the general rule about pre-emption and specifying the classes 
of co-sharers who are entitled to preference and to take in the 
order of that preference. Following upon this recital there is 
a further recital that in the case of out and out sales the 
purchase money is to be calculated at a rate of interest 
equivalent to 6 per cent per annum and in case of other 
transfers not being out and out sales, the sum which changes 
hands is to be calculated at the‘rate of 12 per cent per annum. 


Then follows another provisipn that if in the case of a 
mortgage by conditional sale-the mortgagor is unable to redeem 
and the property be about to be foreclosed, a co-sharer, 
according to his right of pre-emption as recited. above, would 
be entitled to pay off the mortgagee and to take possession of 
the property till he is himself redeemed by the mortgagor. 


A’ clause framed in this latter language was in the 
wajib-ul-arz which was under consideration in the Full Bench 
case of Majidan v. Hayatan, in the year 1897, and there can 
be no doubt that the attentioneof the learned Judges composing 
that Bench was directed to the provisions of this clause. On 
the other hand, it is to be observed that there is nothing in the 
report of the case which would indicate that any argument 
was ever raised before the learned Judges as to whether a 
recital of this kind could properly. be treated as recital of 
custom. 


Referring to the case of Suraj Bali v. Muhammad Nasir (2) 
it is clear that this matter was argucd before the Judges 
of the special Pretempticn Bench and in dealing with this matter 
(2 [3897] A. W. N., 3. 

(2 [1918] 16 A. L, J, R., 879, 
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the learned Cuist Justice, who delivered the judgment, cvg 


pointed out that a clause similar to the clause we are now 1923 
considering conferred a right of redemption upon a person who Pr 
had no interest whatever in the mortgaged property. ace 
In that case too there were, as in the present case, certain v. 
conditions which laid down the price at which the property erat 


could be purchased or mortgaged. — 


We have no doubt whatever that the case of Surajbali Singh +9309, J. 
was decided on the principle that the last clause in the 
wajib-ul-are contained matter which could not properly or 
possibly be the subject of custom, and that being so, the conclusion 
arrived at by the learned Judges was that, although prima 
facie the wajib-ul-arg was a record of custom, the internal 
evidence in the case overturned this presumption and showed 
that the record was not in truth a record of custom. 


This case of Siraj Bali Singh v. Muhammad Nasir was 
decided on the principle which was laid down in the earlier case 
of Fasal Husain v. Muhammad Sharif('). The relevant passage 
is to be found at page 473, and the principle there laid down 
is that where a wajib-ul-arz in the very same clause in which 
reference to pre-emption is made contains reference to other 
matters.which could not possibly be matters of custom, it ought 
to be held that the record is not one of custom at all. 


It is not necessary, therefore, to enter into discussion of the 
cases decided subsequent to the.case of Suraj Bali Singh. They 
have all been decided upon the principle which has just been 
enunciated. 


Speaking for myself I have no doubt’ whatever that the 
decision of Ricuarps, C. J., in Suraj Bali Singh’s case was 
perfectly correct and that a provision ina wajib-ul-arz which 
confers a right of redemption upon a person who is stranger 
to a mortgage cannot in any sense by treated as being a record 
of a custom. 


` That being so, and following the’ curses curiae, I am of 
Opinion that in the-present case the zvasib-1l-arz ought not to 
be- treated as containing a recofd of custom and consequently 
the finding of the court -below ought to have been that the 
custom of pre-emption was not proved. 


There is of course the additional reason already mentioned, 
namely, that this wayib-wl-ars professes to lay down the rates 
at which sales and mortgages are to be made and itis hardly 
necessary to say that an entry of the nature could not possibly 
_be a record of custom. 


It is, however, necessary to express an, opinion regarding 
the -soundness of the judgment in the Full Bench case of 


Bose Mtoe (1). [r914] IL. R, 36 All, 471. 
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Majidan v. Hayatan and it was for that purpose that this 
reference was made toa Full Bench. Speaking for myself, I 
am of opinion that that case cannot be held to be authority 
against the view which has prevailed since the Pre-emption 
Bench has been constituted. As I have mentioned, the particular 
point with which we are dealing here was never raised before 
that Full Bench and, in my opinion, it cannot rightly be laid 
down that a record conferring a right of redemption upon a 
stranger to a mortgage can be a record of custom. If the Full 
Bench case of Majdan v. layatan purports to lay down the law 
in any other sense, then, in my opinion, it ought to he overtuigd 
and declared to be no longer good law. 


Piccorr, J.—I concur with Mr. JUSTICE TANDA We 
start with the general presumption that an entry in the wajib- 
ul-ars, and more particularly an entry such as the one before 
us in`this case which is headed custom of pre-emption, is to be 
treated as the record of a custom. This principle, howéver, 
has always been qualified by one condition, namely, that it shall 
not be apparent from anything in the wajib-ul-ars itself that 
what purports to be the record of a custom is in reality the 
record of a contract or agreement. arrived at by the-co-sharers 
amongst themselves at the time of the settlement. The necessity 
for such a qualification is obvious. You might conceivably have 
a-wajib-ul-arz entry under the above heading which began by 
expressly reciting. that there had hitherto been no custom of 
pre-emption in the village, but went on to say that the co- 
sharers agreed amongst themselves to be governed hereafter by 
such and such rules in the matter. This of course is an extreme 
case, but entries of this kind have actually come under the 
notice of this Court; it would be clearly preposterous to lay 
down the principle that such an entry must be regarded as the 
record of a custom because in the wajib-ul-ars it has been 
wrongly inserted in the place provided for the record of the 
custom relating to pre-emption. Now in the present case we have 
an entry which begins in the ordinary way in which one would 
expect the record of a custom to start. So far so good; but 
iminediately after the words *which standing by themselves 
appear to be a valid record -of an existing custom, there fol- 
lowed special provisions as to'the price at which the party 
claiming pre-emption is to be entitled to purchase or to take up 
a mortgage. Immediately after this comes a provision of a 
special and peculiar character permitting other co-sharers. under 
certain circumstances to redeem a mortgage in which they have 
no concern whatsoever, except that they are the co-sharers of 
the mortgagor. What strikes me most about the right recorded 
in favour of co-sharers in this clause is that it offends against 
the very essence of a right of pre-emption. The co-sharer re» 
deeming a mortgage ‘under this clause does not acquire the 
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proprietary title of the mortgagor. ° He does not, in any sense 
of the words, step into the shoes of the mortgagor. Neither 
does he step into the shoes of the mortgagee for it is Clearly not 
intended by the entry in the zwajib-ul-arz that a co-sharer so 
redeeming shall acquire the right of foreclosure which the 
mortgagee held under-his contract of mortgage. ‘The effect of 
the transaction outlined in this clause of the wajib-ul-ars, assum- 
ing it to be carried out, would be to put the co-sharer exercising 
this right of redemption into possession as an ordinary usufruc- 
tuary mortgagee, subject to a liability to be redeemed by the 
original mortgagor, presumably within the period of limitation 
prescribed by law for the redemption of the original mortgage. 
It does not seem to me that a right of this sort can possibly be 
created by custom. I, therefore, agree with Mr. Justice 
Linpsay in holding that the wajib-ul-ars which we are con- 
sidering, in view of those entries inserted under the heading of 
custom of pre-emption to which I have referred, cannot be 
treated as the record. of a custom existing at the time when it 
was drawn up, but must be regarded as the record of an agree- 
ment come to by tlié.co-sharers amongst themselves at the time.. 


fot 
_ SuLaman, J.—I have come to the same conclusion. It is 
true that when there is an entry of a right of pre-emption in a 
wajtib-ul-ars, therë isa prima facie presumption that it is an 
entry of custom. °At the same time if that very clause which 
recites such a right contains other matters relating to the trans- 
fer or devolution -of property which cannot possibly bea 
record of custom,’ ‘then that presumption is negatived. It is 
open to the Courts then to sdy that the evidence produced 
by the plaintiff in support of the alleged custom is totally 
insufficient even to raise a presumption that “such a custom 
exists. The question, therefore, which we have to consider in 
this case is whether there are any other matters contained in 
clause 13 of the wajib-ul-ara of 1972 which negative the idea 
that that entry was a record of-custom. Two matters have been 
specially referred to by the learned Advocate for the defendant- 
appellant before us. The first is that that clause contains a 
recital that if in the case of a mortgage by conditional sale the 
mortgagor is unable to redeem and the property be on the point 
of foreclosure and anotice for foreclosure has been issued to the 
mortgagor, a co-sharer by virtue of his right of pre-emption 
would be entitled to pay off the mortgagee and to take posses- 
sion of the property till he is himself redeemed by the mort- 
gagor, : : 

I concede at once that if a right is given which in any way 
overrides a statutory provision, such a right cannot possibly be 
a record of custom. The question is whether this particular 
right was in any: way in contravention of Regulation 17 of 1806 
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which was in force at the time when this wajib-ul-ars was 
prepared. Iam unable to say that stich a right had necessarily 
the effect of overriding the provisions of ,that Regulation. 
Under that Regulation the mortgagee was bound to submit to 
the property being taken away from him and the foreclosure 
prevented if the amount due on the mortgage was deposited 
within the year of grace by.the mortgagor or his legal represen- 
tatives. I do not think that a custom which gave the co-sharers 
a right to intervene and take the place of “the mortgagor and 
prevent foreclosure can necessarily be said to be absurd, un- 
reasonable or illegal. Under the present law, when property 
is transferred to a stranger under a registered document, the 
vendee obtains absolute rights under the provisions of the 
Transfer of Property Act. Can it be said that the right of a 
pre-emptor who comes into court to claim pre-emption neces- 
sarily implies an overriding of the provisions of the Transfer 
of Property Act? All that the co-sharers would be entitled to 
do’ would be to obtain possession of the property and remain 
in possession of it as the mortgagee would have done if: no 
proceedings for foreclosure had been taken. 


In order, therefore, to see whether such a. right could not 
possibly be the basis of a custom and could not possibly have 
been recognized by a court of law, we have to see whether in 
earlier cases stich a right was ever referre@l to or assumed. I 
may here point out that in the case of Ashiq Alt v. Mathura 


Kandu ('), two learned Judges of this Court remarked that 


there might be a right under which co-sharers would be able 
to.enforce pre-emption either immediately upon the execution 
of the mortgage, or by redemption during the year of grace 
after issue of the notice of foreclosure, or after the sale 
became absolute. The wajtb=ul-are which was before the Full 
Bench in the case of Majidan v. Hayatan (*), also clearly 
contained a similar provision for pre-mortgage or redemption 
during the year of grace. The learned Judges who disposed 
of that case certainly expressed the view that there was no- 
thing in that clause which showed necessarily that the record 
was one of contract and not bf custom, and they pointed 
out that the paragraph referred to a practice which prevailed 
as to the redemption of mortgages by the sharers or the co- 
sharers and as to pre-emption in the case of conditional sales. 
Then again in the case of Gaya Bharthi v. Lakhnath Rai (8), 
another Full Bench case, three learned Judges of this Court at 
least assumed that there was a right in co-sharers to claim pre- 
emption at two stages, firstly when the mortgage by conditional 


(1) [1882] I. L. R, 5 All, 187 at 190, - 
t2) a A.W. N, 3. 
(3). [1897] L L. R.,.20 All; 103.. 
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sale was executed, and, secondly, after a suit for foreclosure 
had been instituted but before a decree for foreclosure had been 
actually passed. I have no doubt.in my. mind that if one were to 
search the old reports; many more cases may be found. When, 
therefore, we have an expression of opinion by at least six 
learned Judges of this Court, who were well familiar with the 
customary law of pre-emption, and find that they assumed, if 
not recognised, the possibility of the enforcement of such a 
right, can it be said that such a right is so absurd or illegal as 
cannot possibly.be the basis of a custom ? If, therefore, there 
had been nothing further in the clause but only this provision, 
I would not have been prepared to hold that the record is neces- 
sarily one of contract. 


There is, however, a further condition in the same clause 
under which the right of pre-emption can be enforced in favour 
of the co-sharers at a fixed price. Such a condition, in my 
opinion, is certainly absurd and cannot be the result of a growth 
of custom. If this condition were to be enforced, the conse- 
quences would be startling. A co-sharer at all future times 
would be bound to offer the property at a fixed price regardless 
of the maket value of.the property, to the other co-sharers. 
He would be forced to submit to transfer it to co-sharers at a 
very inadequate price: although purchasers for higher value 
were.available. It,would also follow that even if a stranger 
did actually pay a fancy price or even the market price, the 
co-sharers would be entitled to take the property from him on 
payment of not the price he paid but a price calculated at the 
smaller fixed rate. This, in my opinion, would place an un- 
reasonable restraint ón a°co-sharer’s power of alienation, and 
could not be enforced by a court of law. As this condition is 
inseparably connected with the alleged custom of pre-emption, 
Iam of opinion that there can be no presumption that the 
clause was a record of custom. I also would, therefore, allow 
this appeal, set aside the order of the lower appellate court and 
restore that of the court of first instance. 


By tHe Court.—We allow this appeal, set aside the order 
of remand and restore the deceee of the court of first instance 
with costs to the defendant throughout. 


Appeal allowed. 
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HANUMAN PRASAD AnD anotueEr (Plaintiffs) ©. 
Versus 
RAGHUNATH PRASAD (Defendant).* 


Means, C. j. Highway—Private right of access to highway—W hen individual can 


Piccor, J. 


Mears, C.J. 


claim as distinct from right as one of the public—Long user. — 

An individual having acquired a prescriptive right of imme- 
diate access from his private house to a public highway, by 
virtue of long user, can assert such right as a private right dis 
tinct from his rights to use the highway itself as one of the 
public. Lyon v. [arden of Fishmongers Co., H. L. 46 L. J. 
R., Ch. Div., 69, followed. 

An interference with such a right which prevents the house 
owner to bring up carts and carriages up to his house also 
causes particular damage entitling him to maintain a suit, 

Mahani Ram Chowdhuri v. Joti Prasad, [1910] 8 A. L. J. R, 
19, and Bhawan Singh v, Narottam Singh, [1909] I. L, R, 31 
All., 444, referred to. 

APPEAL under section 10 of the Letters Patent, from a 
judgment of Mr. Justice GOKUL PRASAD, reversing a decree 
of Banu Man Moman SANYAL, Subordinate Judge of Mirza- 
pur, who reversed a decree of Basu CHAER BEHARI LAL, 
Munsif. : 


Benoy Kumar Mukerji and’ Peary Lal Banerji, ‘for the 


appellants. - 
Kailas Nath Katju, for the respondent. ; 
The judgment of the Court was delivered by 


Mears, C. J.—This appeal arises out of a suit in which the 
plaintiffs asked that a certain portion of a recently constructed 
building, which had been put up by the defendant, might be 
removed inasmuch as it was interfering with a right of way 
which the plaintiffs had in respect of the houses they occupy. 
Shortly their case was that for a period of over 40 years they 
had been accustomed to travel by foot, with ekkas and carts 
over what is marked upon the map before us as “public way 
BBBB”. ‘They traced the origin of this public way by saying 
that at one remote period round about 1864, the-land was cover- 
ed with houses which at some date not specifically stated fell 
down and that for a very long period of time there were marks 
of where the houses had been and portions of the ruined houses, 
that there arose a practice of passing over thessite of the ruined 
houses and that for.a period longer than is necessary to obtain 
a prescriptive right, ekkas and carts and foot passengers had 
uniformly, openly and without interruption passed to the houses 

* L, P, A, No, 129 of 1932. 
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his defined route. Recently the defend- cvn 
the land, has erected buildings upon it. soak 
į which is said to interfere with the right — 
outhern rectangular building. According Banua 
etely blocks out the old route and a new u. 
outh and is indicated hy letters YY, but Racaunara 
aint. is that YY is only 4/11” in width Prasan. 
üs public way was more then 6'7” wide. Mears,C. J. 
¿ court accepted the contention of the plain- 
Ading of the smaller southern rectangular 
se was an infringement of the right of way 
T Wian. jacquired and though the pleadings indicated a 
private rigu..._ way, the discussion in the courts seemed to 
have opened out until this right of way was being talked of 
as a public right of way. To our mind the matter is not one 
of great practical importance because what the. plaintiffs are 
complaining ‘of is the particular damage which they now suffer 
inasmuch ds-whereas formerly they were able to drive ekkas 
and carts right up to their houses, they ‘are now compelled to 
leave those ekkas and carts some 400 or more yards away from 
their house. It has been contended by Dr. Katju that this 
action is not competent to be brought by the plaintiffs ` because 
they have not suffered particular damage over and above that 
which other people have suffered; but that is not quite a com- 
plete statement of the law because although the plaintiffs must 
show a particular damage, itis clear that a private right of this 
kind has been recognised as being particular damage in the 
case of individual members who enjoyed access to the highway 
from adjoining property, anf if authority were needed for that 
passage, it is to be found in the case of Lyon v. Wardens of 
Fishmongers Co., H. L. (1) Lord SELBORNE said, after referr- 
ing to several authorities: 

“These authorities recognised such’a right of immediate 
access from private property to public highway as a private 
right distinct from the rights of the owner of that property to 
„use the highway itself as one of the public.” : 

Therefore the plaintiffs in thjs case can be regarded in two 
capacities, one as ordinary members of the public in relation to 
this road, and, secondly, as having a particular right in it by 
virtue of the long user. In our opinion the decision of the 
learned Judge of this Court cannot stand. It is certainly not in 
conformity with the case of Mahant Ram Chowdhuri v. Joti 
Prasad (#), nor with the case of Bhawan Singh v. Narottam 
Singh (3),-and the decision of this Court in the unreported case 
of Mahpal Singh v. Manwa and Jankia (L. P. A. No. 35 of 


8-A. L. J. R., 19. 
(3) [1900] I. L.R., 31 All, 444 
XXII, 72 R . 
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1914, -datéd-the 7th of November, 1914). This is a case in which 


.we set aside the judgment of the learned Judge of this Court and 


restore that of the lower appellate court, but we stay, execution 
for three. months if within that period the defendatit-is able. to 
provide a.way by deepening YY to’ the south which, will permit 
interrupted access." We think that this is a case in which the 
defendant ‘should confer with the Municipality, and if :the 


defendant can within three months ‘produce before .us en .al- 


ternative scheme which will do away with the necessity of cutting 
their smaller building in half, as will be the consequence of the 
order of the lower appellate court, we will vary our order by 
embodying such scheme in our decree! In our opinion all that 
wotild :be necessary would be for the defendant to obtain the 


_consent of the Municipality to a passage 6’ 7” passing round 


the southern part of the smaller building and proceeding north- 
way until it joins the public way BBBB. We have very. roughly 
in black lead pencil indicated the sort of pathway that we mean 
but the object of the defendant’s obtaining the help of the 
Municipality is that there may not hereafter come forward 
some owner of land lying to the eastward of the smaller build- 
ing who will contend that the road is an invasion of his privaté 
right. On this point we must have proper assurances. Our 
decision, therefore, to-day is that we restore the judgment of 
the lower appellate court subject to our embodying in the decreé 
an alternative arrangement within three months if such alter- 
native arrangement can be arrived at. The period of three 
months is not to be extended unless for good cause shown. The 
aparon of costs will be decided later. : 


eee 


CHEDDA (Plaintiff) 
versus 


ACHHU SINGH ‘np anotur (Defendants).* 
Tenancy Act, section 79—Undivided mahal—Tenant of whole co- 
| parcenery body. ~When suit cannot be brougist against one ay 
` these co-parceners. 
A tenant in an undivided mahal is a tenant of the whalé 
- co-parcenery body, and a suit under section 79 of the Agra 
_ ‘Tenancy Act can be brought only where the tenant is wrongfully 
- dispossessed by or on behalf of the whole co-parcenery body. 
Where one of the co-owners illegally dispossesses the tenant, 
held, section 79 does not apply and a suitin the Civil Court 
is maintainable. 
First APPEAL from an order of SYED IFTIKHAR Busha 
Eso., First Subordinate Judge of Cawnpore. 
* F, A. F. O. No. 110 of 1923, 
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Peary Lal Banerji, for the appellant.  ' 
- Kailas Nath Katju, for the respondents. 

The judgment of the Court was delivered by 

Neave, J.—Only one point arises for decision in this appeal. 
The appellant was a tenant in the village which admittedly has 
not beeri partitioned. It is alleged that some sort of private 
arrangement had been come to between the co-sharers under which 
the plots occupied by the appellant had fallen to the lot of 
Achhu Singh, the defendant-respondent. The appellant failed 
to pay his rent and Achhu Singh dispossessed him. ‘The appel- 
lant filed a suit against Achhu Singh and certain others for 
possession and mesne profits in the Civil Court, The learned 
Munsif decreed his suit Holding that he had jurisdiction and 
that the suit was not barred by section 79 of the Tenancy Act. 
The lower appellate court has come to the opposite conclusion 
on ‘the subject of jurisdiction and has taken the view that the 
respondent Achhu Singh being a co-sharer in the pai# is a 
landlord of-the present appellant within the meaning of section 
4 of the Tenancy Act. It has accordingly held that the Civil 
Court hasno jurisdiction and bas ordered the plaint to be re- 
turned: for presentation to the proper court. 


In appeal it is pointed out that Achhu Singh is only one of a 
number of co-parceners, and as such cannot be regarded as the 
landlord’ of the appellant.. To enable a suit to be brought under 
section 79 of the Tenancy Act, the ejectment must have been 
made by the landlord, that is, in such a case as this, the whole 
of the co-parcenary body., The appellant’s counsel relies par- 
ticularly on a recent ruling of a Judge of this Court reported in 
22 Allahabad Law Journal, page 115, which has been followed 
still more recently by another Judge in S. A. No. 1559 of 1922. 
In both these decisions the principle was adopted of the ruling in 
Debi Prasad v. Bhagwan Din (4), that a tenant in an undivided 
mahal is the tenant of the whole co-parcenery body, and that a 
suit under section 79 cannot be brought against one of those 
co-parceners only. In our opinion this is the correct view. 
We accordingly allow this appeal and direct the learned Sub- 
ordinate Judge to restore the case: to his own file and dispose 
of it'on the merits. The appellant will get his costs on this 
appeal in any-event. Other costs will abide the event. 


Appeal allowed. 
(1) [1912] ILL. Ra 35 Al, 27, - 
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awn, JAGMOHAN PRASAD AnD anoruer (Plaintiffs) 
1924 versus 
April, 7. BRIJENDRA BAHADUR SINGH 
see a AND OTHERS (Defendants). + 
PALAMAN], Pre-emption—Suit for—Wajib-ul-arz, contents of—Shares free from 
Lat, J. sale or mortgage—Transfer in future subject to right of pre- 


emplion—Custom, existence of, question of —IVhether custom 
co-extensive with Mohammedan Law—The ivo demands. 


From the mere fact that no sale or mortgage had ever taken 
place in a village, it cannot follow that a custom of pre- emption 
cannot possibly exist. 


In a case where the particulars of a custom are fully set forth 
and any of those particulars are contrary to or inconsistent with 
the Mohammedan Law, it is apparent that that custom cannot 
be co-extensive with Mohammedan Law, Where a right of pre- 
emption exists without specifying how that right is to be 
enforced or exercised, or without laying down the full parti- 
culars of that custom, the presumption is that that right of 
pre-emption is in accordance with the rights allowed by the 
Mohammadan Law, Jagdama Sahai v. Mahabir Prasud,2 A, L. 

z J. R, 482 and Zamir Ahmad v. Abdul Razzak, 13 A. L., J, R.o 
704, referred to. . 

In a pre-emption suit, the plaintiff based his claim on the 
custom and conditions entered in the wafib-ul-arzg which con- 
tained the following clause:—‘' Our shares are free from sale 
or mortgage. If in future any co-sharer wishes to transfer his 
share, whole or in part, he will have power to do so subject’ 
to the right of pre-emption.” The District in which the 
property in dispute was situated, was a permanently settled 
district although, .in the meantime, records had been revised. 
It was found that at the time the wajib-ul-are was prepared, 
there were about 10 co-sharers, that Regulation VII of 1822 
was in force and that the settlement officers had been instructed 
to record, in the absence of proof to the contrary, only such 
local usages as had the sanction of custom. There was nothing 
in the history of the property indicating that it was impossible 
for a custom to have grown up. ` 

Held, that a custom of pre-emption did exist and ihat it was 
part of that custom that the two demands required by the 
Mohammedan Law would have to be made in order that the 
plaintiffs could succeed, 


First APPEAL from a decree of Basu Goran Das MUKERJI, 


“Subordinate Judge of Mirzapur. . 
Š Surendro Nath Se and Saila Nath pends for the ap- 
pellants. 


B. &. O’Conor, for the respondents. . 
* F. A. No. 274 of 192i. oe es 
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The judgment of the Court was delivered by l cyu 

SULAIMAN, J.—This is a plaintiffs’ appeal arising out of a 1924 
suit for pre-emption. The plaintiffs claim to pre-empt pro- — 
perties in a number of villages appended to the parent village Jaguonan 
Janar, shares in which have been transferred by defendants 2 v. 


and 3 to defendant No. 1. The sale-deed in question purports BRIJENDRA 
to bear the date, the 16th August, 1919, but it was not presented Banano 
for registration till the 11th October, 1919. The plaintiffs who — 
are first cousins base their claim on the custom and the con- Saiman, J. 
ditions as entered in the wajib-ul-arz of the year 1247 F. The 
district is a permanently settled district and ‘it is not disputed 
that that settlement has not yet expired, though in the meantime 
records have been revised. ‘The plaintiffs alleged in the plaint 
that they had made two demands of pre-emption and in spite 
of those demands the defendants had not transferred the pro- 
perty to them. The defendant-vendee denicd the existence of 
a custom and denied that the plaintiffs had any right of pre- 
emption. 
The learned Subordinate Judge has found that it is not 
established that’ there is a custom of ‘pre-emption. He has, 
however, found that the condition embodied in the wa/jib-ul-arz 
is binding on the parties and can be iaken advantage of by the 
plaintiffs. He has, however, gone on to find that it was in- 
cumbent on the plaintiffs to perform the two demands required 
by the Muhammadan law. Having come to the conclusion that 
it has not been established that the demands were made in fact, 
or made in accordance with the rule of Muhammadan law, he 
has dismissed the suit. s 


As there has been some controversy as to the actual basis of 
the claim, it is necessary for us to refer to some of the para- 
graphs of the plaint. In para 2 the plaintiffs alleged that the 
wajib-ul-ars prepared at the settlement of 1247 F was stillin . 
force, and in para 3 it was alleged that the condition relating to 
the pre-emption aforesaid is binding on all the co-sharers. 
Para 4 stated that the sale-deed in question had been executed 
contrary to the custom and thg conditions Jaid down in the 
wajib-ul-arz. Para 5 referred to the demand alleged to have 
been made by the plaintiffs and para 11 stated that on the basis 
of the custom of pre-emption obtaining in the villages in dispute 
and on the basis of the conditions laid down in the wajib-ul-arg 
and the principle of the Muhammadan law, the plaintiffs are 
entitled to maintain the suit. 

The learned Subordinate Judge, after having framed an 4 
issue as to whether there was any custom of pre-emption in the 
disputed mauzas, framed an additional issue as to whether the 
plaintiffs had a right to sue for pre-emption under the terms of 
the wojib-ul-arg prepared in 1247 Fasli. In the course of his 
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judgment, he has referred tothe clause in that wafib-ul-arz as 
being still binding on the parties. Having regard to all these 
circumstances, we have come to the conclusion that even though 
the word “contract” was not specifically alleged in the plaint, 
the plaintiffs did mean to. base their claim toth on custom and 
contract. .The learned Subordinate Judge, as we have already 
remarked, came to the conclusion that the zwajib-ul-arg of 1247F. 
was quite insufficient to establish the custom. 


Before we discuss the terms of this wajib-ul-arg and the 
two grounds on which the court below has held that the recoid 
ig not one of. custom, it is necessary to recall the instructions 
which were in force to the settlement officers at. the time this 


. wajib-ul-ars was prepared. References in detail to these cir- 


culars are to be found in the Full. Bench case of Reiuraji Dubain 
v. Pahalwan Bhagat (1). Kwox, J., in his judgment at pages 
206 and 207, pointed out that Regulation VII of 1822 was in 
force at the time and in section 9 of that regulation it was the 
duty of Collectors and other officers exercising the powers of 
Collectors or the occasion of making or revising settlement 
of the land réVenue, to unite with the adjustment of the assess- 
ment and the investigation of the extent and produce of the 
land, the object of ascertaining and recording the fullest possible 
information in regard to landed tenures ctg. “For this purpose 
their proceedings were to embrace the formation of as accu- 
tate a record as possible of all local usages connected with 
land tenures. He has gone, on to remark that there is nothing 
in Regulation VII of 1922 which authorised Collectors to record 
contract regarding landed tenures. ft is only right to infer, in the 
absence of proof.to the contrary, that they recorded only local 


usages, i. e., such usages as had the sanction of custom. 


It is true that there is nothing in that Regulation or the 
circulars which were issued on the basis of that Regulation 
which prevented settlement officers from recording contracts 
which had been entered into inter se by the co-sharers, neverthe- 
less it is to be borne in tind that the primary duty of the settle- 


„ment, officer was to record all Ncal usages. ` We are, therefore, 
entitled to infer that in the absence of any contract proved 


to the | contrary, the presumption would be that the entry which 


„was so made in the wajib-ul-ars was the entity of a local- usage 


and not of contract to the co-sharers. ‘The right of. pre-emption 
in the wajib-ul-ars is contained in clause 8 ofthat document 
which runs as. follows :— š 


` +t Our ‘shares are free from sale or morigage. Iti in aie 


` any co-sharer wishes to transfer his share’ whole or ‘in ‘part, “he 
- will have powef to do so subject to the right of pre- emption. ig 


a (9) I. L. R33 All, 796: 
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The first argument is that the entire village had been free am 
from sale or ‘mortgage, 4. e., no sale or mortgage had ever 1924 
taken place in this village, and it is, therefore, contended — 
that no custom of pre-emption could possibly have grown ‘up. JAGMOHAN 
‘We are unable to accept this contention. It has never been PRASAD 
laid down that in order to prove the existence of a custom it Briyenpra 
is necessary to establish that sales or transfers had taken place PARADOR 
prior. to the establishment of that custom. It may well have ie 
been that the custom was so strong and so invariably complied Sulaiman, J. 
with that no co-sharer had the courage of selling the property l 
to a stranger. Their obedience to this custom, continued for 
a very ‘long time, would prevent any actual sale from taking 
place. - From the mere fact that no sale or mortgage had taken 
place, it cannot, therefore, follow that the custom cannot 
possibly exist. 

The other argument is that in the clause in question the 
words “In future” are used. It has been laid down in a 
number of cases that any such words or the use of the future 
tense in no way negatives the existence of the custom of pre- 
emption. At the time that the wajib-ul-ayz was framed, there - 
were no less than ten co-sharers and there is nothing else in 
the history of this village which would indicate that it was 
impossible for æ custom of this kind to have grown up. We 
are, therefore, unable to agree with the Subordinate Judge 
that the entry in this clause by itself indicates that it was not 
a record of custom. Having regard to the rules which were 
then in force, we are entitied to presume that in the absence 
of anything indicating that it was a mere contract, the record 
was one of custom. 

The next’ question is whether, if.the record was one of cus- 
tom, this custom was co-extensive with the Muhammadan law or 
not, i.e., whether it was part of the existence of this custom that 
the rules of the Muhammadan law in regard to the making of 
the two demands were to be observed. In a case where the 
particulars of a custom are fully set forth and any of those parti- . 
culars are contrary to or inconsistent with the Muhammadan 
law, it is apparent that that gustom cannot be co-extensive 
with Muhammadan law. Where we have the existence of a 
right of pre-emption without spécifying how that right is to be 
enforced or exercised, or without: -laying down the full particulars 
of that custom, the presumption is that that right of pre-emption 
is in accordance with the rights allowed by the Muhammadan 
law. This view has been laid down in a number of cases of 
this Court, Jagdame Sahat v. Mahabir. Prasad (1) and Zamir 
Ahmad.v. Abdul Razzak C): Thesé cases have also been follow- 
ed in subsequent cases. am 

-> +) (x1) [1905] 2A. L. J. R., 482. 
: (2)- [raxs]13.A, L. J. R., 704. 
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crvn, - We have, therefore, come to the conclusion that a custom 

" 1924 of pre-emption does exist. in this village and that it is part of 
~ that custom that thé two demands would have to be made in 
JASNORAN order that the plaintiffs could succeed. As already noted, the 
oo plaintiffs alleged in the plaint that they had made the two de- 


. v. 7 
Beyexorea mands. ' 


tonne In this view of the matter, it is wholly unnecessary to con- 


— sider if the -record’ was one of contract, whether that contract 
Sulaiman, J. is enforceable now and whether it can be taken advantage of 
by the plaintiffs. 

The main question of fact to be considered then is whether ` 
the two demands alleged in the plaint to have been made were 
performed in fact, and whether their performance was in strict 
accordance with the Muhammadan law. We have already re- 
marked that the learned Subordinate Judge has disbelieved the 
oral. evidence of -the plaintiffs on this point.. 

[His lordship then discussed the evidence and held that. the 
plaintiff had failed to prove that any demands had been made, 

: ane the appeal must fail. ] 


ats Appeal dismissed. 
cmt RAM CHANDER AND ANOTHER (Defendants) 
S VETSUS 
le ` BHAGWATI ALIAS BHAGWAN DEI 
‘April, 8. AND ANOTHER (Plaintiffs).* 


Mune, J. Transfer of Property Act, section 55 (1) (g)}—Sale-deed—W ritten 
Darat,, J. contract belween. parties—IVhen statutory contract cannot be 
relied on. 


‘A sale-deed obtained by plaintiff from the defendant stated 
that the property sold was subject to only one encumbrance, 
that there was no other encumbrance, and that if any party, 
either as a co-sharer or as an encumbrancer, laid a claim and 
if, as the result of such a claim, any portion of the property 

. was lost, the vendor would iftdemnify the vendors to the. extent 
of the. ‘whole of the ptirchase monéy in case the whole of-the 
property was lost, or in the case of a partial, loss, to the extent 
of a proportionate amount of the purchase money. Subsequently 
one P succeeded in obtaining a decree from the High Court 
on the basis of an ancient mortgage, with the result that the 
plaintiff had to pay a iarger sum than the purchase ‘money. 
Plaintiff ‘thereupon brouglit a suit for the recovery of the amount 
paid by him with interest and interest pendente lile. 


Held, that as the parties substituted a written contract for 
the statutory contract, they could ‘not throw away the written 


* F.-A, No, 373 of r921, 
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contract and rely on the statutory contract. The plaintiff was, 
therefore, not entitled to any relief. 

First APPEAL from a decree of Panprt Nitya: NAND 
PANDE, Subordinate Judge of Aligarh. 


Peary Lal Banerji, for the appellants. 
Narain Prasad Asthana and Panna Lal, for the respondents, 
The judgment of the Court was delivered by 


Muxerji, J—The sole question involved in this appeal is 
the interpretation of a clause of the sale-deed. 


The facts are these :—The predecessors-in-title of the plain- 
tiffs obtained a sale-deed from some of the defendants and the 
predecessors-in-title of others, on 24th January, 1907, for a 
sum of Rs. 6,500. It was stated in the sale-deed that the pro- 
perty was subject to only one encumbrance of Rs. 4,000. It was 
further stated that there was no other encumbrance, and if any 


party either as a co-sharer or as an encumbrancer laid a claim. 


and if, as the result of such a claim, any portion of the pro- 
perty was lost, the vendors would indemnify the vendees to the 
extent of the whole of the purchase money in case the whole 
of the property was lost, or in the case of a partial loss, to the 
extent of a proportionate amount of the purchase money. 


What happened later on was this: A certain lady, Musam- 
mat Parbati, brought a suit for the recovery of a large sum of 
money by sale of the property sold on foot of a mortgage dated 
3rd December, 1882. It is stated in one of the grounds of 
appeal and it is not denied by the other side, that the suit was 
dismissed by the court of first instance on the ground that this 
ancient mortgage had been paid off. On appeal, however, this 
Court held that the mortgage subsisted and a decree was made 
for sale of the property. The result was that the plaintiffs had 
to pay a large sum of money amounting to Rs. 13,000 and odd. 
They, accordingly, instituted the suit out of which this appeal 
has arisen for the recovery of the amount paid by them with 
interest and interest pendente lite. 


For the defendants it was*urged in the court below, and it 
is urged in this Court, that the vendees took an express contract 
in place of the statutory contract to be found in section 55 (1) 
(g) of the Transfer of Property Act and that they are not 
entitled to recover anything. i 


As we have stated, the sole question for determination is 


„whether the éxpress contract in the sale-déed excludes the 
statutory contract mentioned above. 


We have already stated what the contract was. The con- 
tract has been translated in the paper book as follows ;— 
XXII, 73 R. . 
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“We, our heirs and representatives have no sort of claim or 
title left to the property sold. If, God forbid, any person comes 
forward as partner or co-sharer and brings a claim, or if an 
encumbrance etc. is found in respect of the whole, or part of 
the property sold, and asaresult of the claim the property 
passes out of the possession of the vendees, we, the vendors 
shall, under that circumstance, pay to the vendees aforesaid 
the consideration of this sale-deed to the extent the property 
sold passes out of their possession, together with the costs 
which may be incurred by them.” 


There can be no doubt that at the time of the sale contract, 
the question did arise as to what would happen if a prior 
encumbrance, not mentioned in the sale-deed, was discovered. 
There can be no doubt that the parties tried to solve the ques- 
tion. It was agreed that the vendors would pay a proportionate 
amount, not exceeding the total sale price, if any portion of the 
property was lost on account of a claim on a prior encumbrance. 
Tt appears to us that this express covenant excluded the statutory 
covenant already referred to. It has been urged on behalf of 


the plaintiffs-respondents that the parties really did not con- 


template the position which has now arisen, that is tO say, 
they did not contemplate that there would be a decree for 
sale under a prior encumbrance and the vendees would pay off 
that mortgage. But, in our opinion, this and many other con- 
tingencies could have arisen on account of aeprior encumbrance. 
For example, a prior encumbrance might have been by way of 
conditional sale. It could have been argued with equal force, 
that such a contingency was not contemplated by the parties. 
But we have clearly in the sale-deegl the convenant that in the 
case of a prior encumbrance being discovered what would 
happen. ‘The parties substituted a written contract for the 
statutory contract, and, in our opinion, they cannot throw away 
the written contract and rely on the statutory contract. 


The result is that, in the circumstances that have happened, 
the plaintiffs are not entitled to any relief at all. No portion 
of the property has passed out of the hands of the vendees; 
therefore, the circumstances in which alone they could claim 
damages have not arisen. e 


It seems to us that the vendors never contemplated that they 
would be called upon to pay anything more than the purchase 
price, This clearly shows that they never contemplated that 
they would be called upon to pay such a large sum as has been 
claimed. g 

The result is that we set aside the decreeeof the court below 
and dismiss the suit of the plaintiffs with costs in both courts. 


S Decree set aside, 
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BEHARI LAL anD oruers (Defendants) -9% 
Versus i 1924 
SHIB LAL and orneErs (Platntiffs).* April, 14. 


Usufructuary morigage-—Morigagee to pay annual sum as malikana Danmis J 
lo mortgagor—Accounting limiled to Iic malikana—Terms of  Nravg, J. 
mortgage—Suil for redemption—Transfer of Property Act, sec- 
tion 77—Inapplicability of —Limilation, question of. , 

According to the terms of a usufructuary mortgage the 
mortgagees had to pay to the mortgagors an annual sum 
as malikana, beyond which the latter agreed to have no 
further claim against the mortgagees. It was also stipulated 
that there should be no accounting except as to the malikana. 
In a suit for redemption brought subsequently by the mortgagors, 
the Lower Courts, finding that no malikana was ever paid, 
granted a decree for redemption on payment of the principal 
mortgage money after deducting the malikana from the year in 
which the mortgage was executed to the date of suit. In appeal 
the mortgagees urged (1) that as the mortgage was a usufruc- 
tuary one, they were not bound under section 77 of the Transfer 
of Property Act to account to the mortgagors; and (2) that 
the mortgagors’ only means of recovering the arrears was by & 
separate suit and that the claim in respect of it was barred-by 

“limitation, Hebd, both contentions were untenable, and‘the 
decree of the lower court was right. Shafi-un-nissa v. Fazalrab, 
7 A. L. J. R., 787, referred to. e 3 


Seconp Appear from a decree of Aspur Hasan Esg., 
Officiating District Judge ofeAgra, confirming a decree of BABU 
Kaika SINGU, Subordinate Judge. er 

Narain Prasad Asthana, for the appellants. 

Baleshwari Prasad, for the respondents. 

The judgment of the Court was delivered by 


Neave, J.—This was a suil for redemption of a mortgage Neave, J. 
dated the 23rd November, 1880. There had been a previous 
mortgage, dated the 17th November, 1860 between tlie ancestors 
of the parties but this was saperseded by the later mortgage. 
The principal terms of the latér mortgage deed were that the 
mortgagees were to take possession and to receive the profits 
in lieu of interest. They were, however, to pay to the mortgagors 
an annual sumof Rs. 25 described as malikana, the mortgagors 
agreeing that they had no further claim against the mortgagees 
beyond this malikana. Itis further stipulated in the deed that 
there shall be no accounting except as to the Rs. 25 which the 

` mortgagors were to receive every year. It is not disputed that 
this malikana was never paid. Both the-courts below have 
* 5. A. No. 933 of 1922. 
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granted a decree for redemption on payment of the principal 
mortgage money after deducting Rs. 25 a year from 1886 to 
the date of suit. In appeal three points have been taken by the 
learned counsel for the appellants. 


The first is that as the mortgage was a usufructuary one, 
the mortgagees were not bound under section 77 of the Transfer 
of Property Act to account to the mortgagors, 


The second is that if this view is accepted, the mortgagors’ 
only means of recovering the arrears is by a separate suit and 
that the claim in respect of it is barred by limitation. 


-The third point relates to an area of 7 bighas 18 biswas 
which was taken up by Governinent at some time between 1860 
and 1880 for the Canal Department. Cornpensation was paid 
for this to the mortgagees. Later on the land was restored to 
the original owners on repayment of the compensation money. 
The defendants’ case was that they took this land back as owners 
and not as mortgagees. 


The learned counsel for the appellants has relied on a ruling 
in Shafi-un-nissa v. Fasalrab ('), in support of his contention 
that under section 77 of the Transfer of Property Act there 
can be no accointing between the parties. In our opinion the 
tuling las no application to the facts of the present case. In 
that case the mortgagor had undertaken to pay a certain amount 


annually in addition to the profits of the land. In the piesent 


case the mortgagees undertook to pay Rs. 25’a year out of the 
profits. But the -fact thata fixed sum was stipulated every 
year instead of a variable amount tobe determined after calculat- 
ing the profit or loss of the particular year does not appear to 
affect the question. In this view of the case no question of 
limitation arises. ` 


In view of our finding on the first point, the second point 
taken by the appellants must be decided against them. 


Dealing with the third point, it is clear that the intention of 
the Government was to return the property to the parties from 
whom it had been originally taken including the mortgagees, but 
in any case itappears from tMe recital in the second mortgage- 
deed that the property mortgaged was the same as in the earlier 
deed. From this it must be inferred that the parties had arrived 
at a settlement among themselves with regard both to the pro- 
perty acquired by Government and restored to them and as to 
the compensation money paid. 


The result is that the appeal fails on all three points and it 
is dismissed with costs. l 
. A ppeal dismissed. 
(1) [1910] 7 A. L, J. R., 787- 


ot 
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BAI] NATH AnD ANOTHER r R Mogens) 
versus 
PANNA LAL (Judgmeni-deblor).* 


Civil Procedure Code, Order 21, r,2—Alleged payment by judgment- 
debtor—Stalement in execulton application—Wheiher a certi- 
ficate of payment by decree-holder—Lismitation for certifying. 


` A statement in an execution ‘application of money having 
been paid by the judgment-debtor:is not such a certificate ‘of 
payment as is contemplated by Order ar, rule 2 of the Civil 
Procedure Code and does not save limitation. 

Order. 21, rule 2 contemplates a formal proceeding consisting 
of two steps; first, an application by the decree-holder inform- 
ing the court of the payment, and, secondly, a formal order of 
the court recording the payment. This proceeding must be 
separate from and prior to the execution proceeding in which 
it is desired that the payment should be recognized, 

Though no period of limitation has been prescribed for an 
application by the decree-holder to certify, the intention of 
the law appears to be that the payment should be certified 
within a reasonable time of its being made. If the decree- 

‘ holder fails to do so, clause (2) of the rule allows the judemgat- 
debtor to inform the court of the payment. 

Gokul Chand v. Bhika, 12 A. L. J. R., 387, Bhajan Lal v. 
Chheda Lal, 12 A. L. J. R., 825 and Chattar Singh v. Amir 
Singh, I. L. R., 38 AIL, 204, followed. 


Execurion SECOND APPEAL from a decree of Basu asm 
Prasan, Additional Subordinate Judge of Aligarh, confirming 
a decree of S. M. Mir SAHIB, Munsif of Hathras. 


Gulsari Lal, for the appellants. 
Panna Lal, for the respondent. 
The judgment of the Court was delivered by 


Daniets, J.—This appeal has been referred to a Bench for a 
decision of the question whether a statement in an execution 
application of money having been paid by the judgment-debtor is 


‘such a certificate of payment as is contemplated by Order 21, 


rule 2 of the Civil-Procedure Code and has the effect of saving 


‘limitation. The authorities of this Court are against the con- 


tention. The authority of other High Courts is the other way 
and the learned Judge who referred the case doubted the 
correctness of this Court’s rulings. 

The facts are these. The decree was passed on 25th March, 
1914. It wasa compromise decree and provided for payment 
by annual instalments on the 15th of March each year com- 

* Ex. S. A. No. 1264 of 1923. , 
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mencing with 1915. There was also a provision that on two 
instalments falling into arrears, the whole decretal amount should 
become payable. The instalments for the first three years, 1915 
to 1917, were paid on due date and were duly certified to the 
court. No further payment was certified. On 7th September, 
1922 the decree-holders filed the present application for execution, 
Column 5 of the form of application which is intended to show 
any previous payment or adjustment is left blank. In the body 
of the application the decree-holders stated that the instalments 
for the years 1918 to 1920 had been paid and that as the instal- 
ments for 1921 and 1922 were in arrears, they claimed the 
balance due under the decree. 


We think that the rulings of this Court are correct and 
should be followed. The first is that of Knox, J., in Gokul 
Chand v. Bhika (1). All the decisions of other High Courts 
in favour of the decree-holders proceed on the ground that no 
period of limitation is fixed for an application by the decree- 
holder to certify a payment and that no particular form of 
certificate is prescribed. Both these arguments are noticed by 
Knox, J. who holds that Order 21, rule 2 clearly contemplates 
a formal proceeding consisting of two steps, first an application 
by the decree-holder informing the court of the payment, and, 
secondly, a formal order of the court recording the paymient. 
This proceeding must be separate from and pfior to the execution 
proceeding in which it is desired that the payment should 2 
recognised. The second decision is that of Prccor’, J. 
Bhajan Lal v. Chheda Lal (#). He refers to the Seach 
that an execution -application may*be treated as an application 
certifying a payment as an ingenious suggestion, and follows 
without hesitation the view taken in Goku! Chand v. Bhika ('). 
The third case is that of Chattar Singh v. Amir Singh (8). This 
is a decision of Ricuarvs, C. J., and Rarig, J. upholding ina 
Letters Patent appeal a decision of Sir EDWARD CHAMIER. 
This case was absolutely on all fours with the case now under 
appeal. The decree was an instalment decree and unless the 
statement in the execution application could be treated as a 
compliance with Order 21, rule 2, the decree was time-barred. 
The Calcutta and Madras authorities were considered and it is 
stated that whatever may be the practice in those provinces, 
the practice in the Agra province is to require a payment to be 
certified and recorded in a separate proceeding prior to the 
execution application, that this is in accordance with the spirit 
of Order 21, rule 2, and that if the court which is called on to 


(1) [r914] 12 A. L. J. R., 387. 
(2)» [1914] 12 A. L. J. R., 8285. 
(3) L L. R., 38 All, 204 
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execute the decree finds that no payment has been certified and 
recorded when the application is made to it, it is bound to 
assume that no payment has been made and to dismiss the 
application. We think ihat this view is correct and that the 
point of time at which the court is called on to consider whether 
the payment has been certified or recorded is the moment when 
the application is made to it to execute the decree. It is objected 
that this is taking a very technical view, but if-the intention of 
the law is plain, it is not in the public interest that it should be 
strained in any way in favour of the decree-holder. It is 
placing very great temptation in the way of the decree-holder, 
when he has kept silent as to an alleged payment and exposed 
the judgment-debtor to the risk of having to pay the amount 
over again so long as the decree remains effective, to allow him 
to come forward when it has become on the face of it time- 
barred to escape the plea of limitation by stating in his execution 
application that subsequent payments have been made. It is 
true that he will have to prove the payments but evidence of 
this kind is easy to bring forward and difficult to test, espe- 
cially when the payments are alleged to have taken place nearly 
three years earlier, We may add that though no period of 
limitation has been prescribed for an application by the decree- 
holder to’ certify, the intention of the law appears to be that 
the payment should be certified within a reasonable time of its 


being made. It is primarily the decree-holder’s duty to certify. - 


If he fails to do so, clause (2) of the rule allows the judgment- 
debtor to inform the court of the payment, and for the judgment- 
debtor’s application a period of ninety days has been provided 
by Article 174 of the Limitation Act. We see no reasori to 
differ from the view of the law which has prevailed in this 
Court ever since the year 1914, and we accordingly dismiss | thie 
appeal with costs. 


Appeal dismissed, 


TOTA RAM (Petitioner) 
UCrsis 
PANNA LAL (Opposite Party).* 


Civil Procedure Code, section 151—W hen inapplicable—Law of 
lignitation—Cases governed by. 

The court cannot ignore the provisions of the law of limita- 

tion by appealing to section 15r of the (ode. ‘That section 

is intended for cases for which the strict letter of the law 


* Civ, Rev. No. 43 of 1924. 
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Iv’ ` provides no tremédy.: Joshi Shib Prakash v Shinguria, LL. R., 
yi ; ue All, 144 and Sabitri Thakurain v. nae ae c), broar] 

pii a . L. R., 48 Cal., 481, referred to, 
Tota Rast Held, therefore, the court:acted illegally in sentertaintne and 
= allowing an application to set aside a dismissal for default, 


PARNA LA made after the expiry of the, period of limitation. 


Civit Revision from an-order of ‘Basu Caman BEHARI 
LAr, Munsif of Haveli, ‘Aligarh. f 


© Peary Lal Banerji and Stirendra Nath Gupta, for the appli- 
cant. 
The opposite party was not EN 
. The following judgment was delivered by ` 


Daniels, J. .; Dantets, J-—This is an application for’ revision of an 
-order passed by the court below restoring an application for 
cancellation of a sale. The application was originally dismissed 
for default. The application to restore was not made within 
the time allowed by law. The court, below has, however, allowed 
-it in the exercise of its inherent powers under section 151 of 
the Code.’ It is established by ample authority that section 151 
is not intended to override the express provisions of law. In 
-other words, where the law provides a period of limitation” for 
a particular class of application, the court cannot ignore the 
provisions of. the law of limitation by appealing. to section 151 
of the Code: That section is intended. for cases for which 
the strict letter of: the law provides no remedy. -This was 
the view taken by this Court in a very recent case, Joshi 'Shib 
: Prakash v. Shinguria("). There arg also decisions of the Patna, 
‘Ajodhya Mahton v: Must. Phil: oe (2) Lahore, Bissa-Mal 
v. Kesar Singh, (8) Bombay,- Bhansing v. Chaganirani, (4) 
‘Ramchandia Govind Thomare v. Jayanta (5) and Madras, R. G: 
Krishnasamy Naidu v. R. Chengalraya Naidu (6) High Courts 
to the same- effect. There are observations to the same effect 
in the judgment of their Lordships of the Privy Council in 
Sabitri Thakurain v. Savi (7). 
I accordingly set aside the order of the court below. The 
application for concellation will stand dismissed with costs in 
. both courts. f 


uw 


Orden set aside. 
; CEE A 46 All., l . 
ooo . (2) > [192 2} L L tee 


i ed f i 7 (3)° [1920] I. L. R., 1 Lahore, 363, -~’ 
š , . (4) L L. R., 42 Bom., 36%. 
é i Ji (5), [1920], L „En R, 45, Bom., 503 at, 507. 


(6) [1923] E L. R, 47 Mad. 171. 
(7) [1921]-I; L. R., 48 Cal., 481 at 497, 
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SITA RAM (Appiicant) 
VErSUs 
GOBINDI (Opposite-Party). i 


Guardians and Wards Act, sections 34, 45 and 47—Power to in- 
vestigate accounts filed under section 34 (c) -and lo: :order pay- 
ment of balance—Proceedings for disobedience. . lal -i 
: Under section 34 (c) and (a) of the- Guardians and Wards 
„Act the Court has jurisdiction.to investigate the -accounts filed: 
by the guardian, to strike out or add thereto items unjustifiably 
entered or omitted and then to order ihe guardian’ to-pay.in 
court the balance found due from him on the ‘amended account, 
Qn’ the failure of the guardian to obey such-an order, dis- 
ciplinary action can be taken against him for contempt ündèř 
'` section’.4s of the Act, Jagannath Pande v. Muhesh Chander 
Pal, [1916] 21 Cal. W. N., 68, dissented from. 
.  . The. District Judge refused to take action under section 45 
_ on the erroneous view that that section was.only applicable to 
` cases'in -which a sum of money belonging to-the minor was 
actually in the hands of the guardian and net to cases where 
“such money had been improperly spent by the guardian. Held, 
’ that the order was not appealable -under section 47 of the Act 
‘as it was riot an order regulating the. conduct of the‘ guardian, 
but as the Distfict Judge had in substance . refused to exercise 
jurisdiction, his order was liable to be ee aside in revision. 


CIVIL. Revision from an order òf K. G. HARPER -Esġ., 
District Judge of Bendres. : 


Shiva Prasad Sinha (for Jang Bahadur. ‘Lal), for the 
applicant, 


“Kailas Nath Katju and M. N. Raina, for the opposite party 
. The judgment of the Court was delivered by , ay 


“Wats, A. C. J—This appeal ‘raises various important 
questions with regard to the true interpretation of the Guardian: 
and Wards. Act; relating to the class of mattérs which had 
become. the subject of controversy betwecn this particular ward 
and his guardian, and also refating to the right of appeal. 
There being no express authority in this Court upon the subjects 
which have: been raised before us, we hqld ourselves freé to 
take an independent view of the intention of *the legislatie 
while at the same time paying due regard to the decisions of the 
‘High Courts in other Provinces which have been relied noen in 
thë” argument on behalf of the guardian. = 

ae ts * Civ. Rev. No. "163 of 1923 
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So far asthe facts are concerned, the matter is extremely 
simple. The controversy relates to the conduct of the guardian 
and the accounts filed by the guardian when the minor was 
still a ward. The guardian is the adoptive mother of the ward. 
It appears that there is a substantial dispute as to the adoption 
but this, for the purpose of this appeal, is immaterial— there being 
no. question as to the adoption, while the minor was her ward 
and continued to.be her ward until he reached his majority. 
The minor was possessed of certain property and the dealings 
by the guardian of the estate of the minor came from time to 
time before the District Judge. ‘Substantially we are only 
concerned with two orders made by the District Judge, namely, 
one of the qth of August of last year and a more or less-conse- 
quential order, which is the one under appeal, made on the 11th 
of October, 1923. 


On the: 4th of August, certain accounts, which the guardian 
had been no doubt previously-ordered to file, came before the 
learned Judge for consideration. For the present it is only 
necessary to refer to three matters contained in those accounts. 
There was soine question with regard to some moveable articles 
which is not now before us at all. Secondly, there wasa 
question with regard to certain expenditure on the minor’s 
marriage; and, thirdly, there was a question with regard to the 
expenditure by the guardian upon certain rgpairs to property;- 
the two latter of course affecting the halance due from the 
guardian which she would be required to hand over upon the 
hypothesis that the items of expenditure which she had account- 
ed for were approved by the learned Judge. s 


With, regard to the marriage expenses the learned Judge 
took a very reasonable view, The guardian improperly pro- 
ceeded with the marriage and with the expenditure therefor 
without obtaining the necessary sanction of the Judge.. ‘The 
Judge upon ex posi facio material was satisfied that, inspite | 
of the absence of the original- sanction, that’ expenditure 
ought to be approved. He seems to have taken with regard 
to the repairs exactly the contrary view. In that case there 
had been no preliminary sanction and he came to the con- 
clusion (it is said that he did it without adequate material, 
that is a matter which we will deal with in a moment or 
two) that Rs. goo alleged to have been expended by the 
guardian upon these repairs. was not justified and ought to 
be made good. The logical consequence of that conclusion was, 


.and according to our view it could have been ordered by the 
learned Judge, that the account should be’ amended and the 


balance payable by the guardian enhanced by the addition of 
the Rs. goo the expenditure’ of which he refused to sanction. 
No formal order, however, of that kind appears to haye been’ 
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wiadé.- In’ October the matters came up again through an appli- 


catioh by the minor who had then reached his majority and 


who objected to various acts of the guardian including the 


failure to replace or refund this sum of Rs. goo; and the learned 

Judge with regard’ to that latter item made the order which is 

now in question. It is convenient to quote the order as made. 

“I agree with the objection that no action.can be taken 

under section 45 with respect to the money, aş this is“ not a 

sum in the hands of the guardian. -Itis only a matter which 
affects her discharge.” . 


It is difficult to follow that order. - The learned: Fudge 
appears to hold that his powers are confined as regards 
action against the guardian to cases in whicli a sum of money 
is actually in. the hands of the guardian. To take an extrerite 


illustration of that view, it would appear to apply to a con- 


tumacious guardian who deliberately threw a box of rupees 
amounting to half a-lakh belonging to the minor into the 
Ganges, and would presumably prévent, if the learned Judge’s 
view iš right, any amelioration by the Court having jurisdiction 
under this Act against a guardian for a wicked act of that kind: 
That illustration seénis to suggest that there must be something 
wrong in the reasoning. To say that the matter only affects 
the discharge would indefinitely postpone the decision and seem 
to lead to an impasse, because if the Court has: no power to 
order the money to be refunded, the refusal of the discharge 
would have no effect except that it would leave the minor 
unembarrased in the only alternative remedy left to him, namely, 
a suit at law against the guasdian to restore the money. It is 
obvious, therefore, that this contention put forward on behalf 
of the guatdian, namely, that no action can be taken against him 
(of her) ‘by the court at all except with reference to actual 
property under his control or money in his hands, raises a- very 
serious ‘question: of the interpretation of the Act. We are of 
opinion that the Act must be construed with due regard to thé 
object intended to be attained by the legislature. The object 
may be summarised as the protection of the helpless minor and 
the control of*-the guardian charged. with looking after his 
estate. In order to exercise ‘that ` jurisdiction, this Court -has 
been -vested with disciplinary powers which experience - has 
shown are more effective in nine cases out of teri than- the 
ordinary enforcement of rights by the prosecution of a suit 
under which individuals, who are sui juris, are left by- the legis- 
lature forthe determination of their dispute. For example, if 
thé guardian is threatening to destroy or make away with property 
belonging to the’minor and has not been called upon, ‘possibly 
because of near relationship, to give a bonds at the commence- 
ment- of his- office. of any substantial amotnt, if -fhe District 
Judge’s view is correct, the,court has no power to call upon him 
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to' replace what he has wasted and to submit to punishment if 
he.does not do so. The only remedy left is by an action at 
law, which may be indefinitely delayed by various obstructive 
means and prove in the end to be infructuous. It seems, there- 
fore, to.us that we ought not to cut down by narrow inter- 
pretation provisions which appear to have becn made by the 
legislature to enable this jurisdiction to be exercised unless there 
are plain indications in the Act which prohibit us from taking 
what may be described as the wider view. 


Coming now to the point raised by this appeal, the whole 
discussion realy turns upon the true meaning to be given to: the 
provisions contained in section 34 (c) and (d). Itis useful to 
make this preljminary observation that the draftsman obvicusly 
intended these provisions to be read continuously as part of 
one proceeding. These sub-sections provide that the guardian 
shall as and.when required by the court and in such form as 
the court shall direct, exhibit his accounts, and, when requircd 
by the court, pay into court the balance due on such accounts, 
The argument for the guardian is.that the court’s power to 
direct payment of the balance is limited by such balance as the 
guardian chooses to show in the account which he exhibits. 
Indeed this argument is supported by the express language of 
more than one decision which has been cited to us from the 
reports of the- High Court at Calcutta.e It is not without 
significance that the cases ‘cited are not to be found in the 
authorised Law Reports. We propose to deal with only one 
of them as illustrating the argument on behalf of the guardian, 
namely, Jagannath Pande v. Malesh-Chandra Pal, (1) which 
carries with it.the authority of the well-known Judge, Sır 
AsutosH Mukerji and Mr. ,Cuminc. They definitely held 
that in the case before them, on the accounts exhibited under 
section 34 (c), the only order which the court was competent 
to make was to call upon the guardian to bring into court 
the sum so shown. We think that the learned Judges could 
hardly have realised the logical consequence of so holding, 
The word “account ” used in this connection must mean a just 
and true. account. It is inconceivable that the legislature in- 
tended to enable the guardian to satisfy this duty under section 
34.(c) by saying in the account, “ As to a sum of Rs. 2,000, I 
yesterday paid this away to an insistent creditor of mine to 
prevent my arrest, and I am, therefore, unable to produce this 
sum of money and the balance due from me is 8 annas”. It is, 
quite: clear that it would be the duty of the court, on having 
such an account presented to-it, to strike out the sum of- 
Rs. 2,000 paid away} by the guardian for his own purpose, and 
to’add it to the balance of 8 annas as shown by the guardian in 
the accounts, thereby making a balance duc to the ward of 


(1) -[1916] 21 C, W. N., 6-8. O a eS 
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Rs. 2,000-8-0. The court may do it of course in one of two 
ways. Where the amount isa liquidated sum and clearly ear- 
marked fora purpose, it can amend the accounts by striking 
out the objectionable amount or it may reject the accounts on 
the ground that it is an untrue account of the guardian's liability 
and direct the guardian to submit a frésh account within a limit- 
ed time. But it was never intended that it was not the duty 
of the court, but the duty of the guardian, to decide what is 
the balance due ona true and just account. Then comes into 
play sub-section (d) of the same section (section 34) by which 
the court directs the guardian to pay the balance. If this inter- 
pretation is correct and this procedure is adopted, distiplinary 
action can be brought to bear on the guardian without the 
embarrasment from which the learned Judge seems to have 


suffered in.this case; and without the court being compelled to _ 


hold that its hands were tied because the balance directed to 
be paid was not asum actually in the hands of the guardian. 
If the guardian fails to pay the balance found by the court on 
a correct account, he becomes contumacious and can be dealt 
with under, section 45. Sub-séction (b) of section 45 clearly 
contemplated that such penalties are applicable to the miscon- 
duct of the guardian either in failing to exhibit the accounts—it 
would be the case of course if original accounts such as we have 
suggested by way, of illustration being rejected he files a true 
amended account--or to pay into court the balance due as founded 
by the court upon the basis of a true and just account. We 
think that this is the only commonsense view of the matter 
and it is the only productive interpretation which can be put 


upon these provisions. 


Reduced to its must concrete form, the only formidable ob- 
jection against this view, which Dr. Katju in his argument was 
able to press upon us, was that sections 35 and 36 of the Act 
contemplate remedies by suit, but these remedies are not really 
inconsistent; ‘they may well subsist together. As one of us 
pointed out during the argument, a foolish and obstinate guar- 
dian, who chooses to gó to prison and suffer the uncomfortable 
personal penalties, would not tIfereby be relieved from his res- 
ponsibility, and it is possible that those sections were merely 
a precautionary provision to prevent the argument that the 
disciplinary penalties under section 45 were intended to make 
an end of the matter, It is important to observe that the 
legislature would have been guilty of a very short-sighted view 
if it had really intended, that the minor should be left to a 
remedy by a suit in the manner we have attempted to illustrate. 
He may be only five years old. The extent of the untruth of 
the account might be successfully hidden by the guardian from 
the Judge and until the minor reached some -age of discretion 
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when he was able to make discoveries which the Judge was not. 
In stich a case it would be necessary, after the minor had dis- 
covered flagrant waste of this kind, to remove the guardian.and 
to appoint another, and to direct the new guardian.to take steps 
by way of suit on behalf of the minor for the recovery of the 
compensation due from the ex-guardian, who by the time a 
decree has been obtained might have disposed of any property 
which would make the decree of the least value to the minor, 
For these reasons we differ from the view which has been 
pressed upon us as the view hitherto taken in Calcutta, and we 

have less hesitation in doing so as we are not dealing here ‘with 
a question of substantive law or of legal principle but merely 
of the true intention of the legislature with regard to an ad- 
ministrative statute. 


In conclusion we decide that the learned Judge was Wrong. 
On the merits, if he was of opinion that the 900 was an amount 
in excess of what the guardian could rightly claim to have 
lawfully expended on repairs, he should have insisted ‘upon 
fresh accounts correcting the balance due and ordering her to 
pay such amount plus the 9oo into court. If he had done so, 
he would have been able under section 45 to accede- to the 
application of the minor unembarrased by the difficulties which 
he felt in the order under appeal. It is, however, pointed out to 
us on behalf of the guardian that, on the other hand in arriving 
at this amount, the learned Judge, not appreciating according to 
our view the extent of his jurisdiction, did not go as carefully 
as he might have done into the question of the amount, that 
is to say, by a summary order he acgepted Rs. 900 as represent- 
ing the liability of the guardian for unjustifiable expenditure 
whereas in truth and in fact, according to the contention on 
behalf of the guardian before us, that amount might, if the 
learned Judge took upthe matter again, be to some extent 
modified. We, therefore, think it our duty, if we have the power 
to do it, to overrule both the orders in this case, namely, the 
orders of the 4th of August and of the rith of October, and 
to send the matter back to the learned Judge to reconsider the 
position of the guardian as regards these repairs in the light of 
what we have said and in the light of such evidence and argu- 
ments as the guardian is able to produce to satisfy him that he 
ought to alter his decision as regards the amount; and having 
come toa fresh decision in the matter, to order the guardian. to 
pay the balance due and after giving her a reasonable time for 
payment of such amount, if she is ordered to pay, to exercise 
the powers given him under section 45. 7 


This brings us to the further legal difficulty raised by this 
appeal. Unfortunate as, it may appear, we are of opinion 
that section 47 does not give a right of appeal against this 
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order. It is not an order regulating the conduct of the guar- 
dian which is the only clause which can be suggested as covering 
this case. It is rather an order inflicting a penalty upon a guardian 
for breach of.an order. But in this particular case we hold 
that the learned Judge has failed to exercise the jurisdiction 
which was vested in him. One can understand his view if he 
consulted the Calcutta cases. Indeed the same view appears 
in at least one text-book on the subject. But taking the view 
we do of the intention of the Act, we come to the conclusion 
that he had jurisdiction to amend the account and direct pay- 
ment of the. balance due on the amended account and that he 
failed to exercise this power: and perform the duty cast Ce 
him by the Act. ‘Fhe appeal is formally dismissed. We allow 
the revision, cancel the orders of the 4th of August and of the 
tith of October, and send the case back to the court below for 
decision of the question of accounts having regard to our views 
expressed above. . The applicant will get one set of costs in 
this case including fees. , 
Appeal dismissed. 


Revision allowed, 


TIKA RAM (Plaintiff) 
versus 
DAULAT RAM (Defendant).* 


Principal and ageni—No express contract—Rendition of accounts 
— Suit by principal against dgen!—Jurisdiction, question of—Place 
where agent resides or carries on business. 


In the absence of any express contract regulating the rights 
of the parties or trade usuage, a suit against an agent by his 
- principal for rendition of accounts and for payment of monty 
due thereon can only be instituted at the place where the agent 
resides or carries on business. 


‘The plaintiff, who carried on business in the Budaun district, 
appointed the defendant, who carried on business in Bombay, 
as his Pakka Aratiya for sal@ of his goods at Bombay. Con- 
tract of agency was entered into by correspondence and the 
defendant agreed to act as a plaintiff’s agent by a letter sent 
from Bombay. In the course of the dealings between the 
parties moncy was remitted by the defendant to the plaintiff at 
ints Budaun by postal money orders and Hundis and accounts were 
:4: also sent to him by post. On a suit by the plaintiff for rendi- 
-» lion of accounts instituted at Budaun, ithe defendant pleaded 

- want of jurisdiction. 


f Held, that the Budaun court had no jurisdiction to entertain 
- - the suit.” Moti Lal v, Sumaj Mal, 30 Bom., 167, noi foilowed, 


Iel oT XE A, F, O, No. 84 of 1923. 
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CIVIL . Robey v. The Snaefell Mining Co. Limited, 20 Q. B. D. 
== 152, Muthiravattam v. I. Foulkes, 54 I. C., 260 and Saky Ram 
1924 _, v. Chuba Mal, 8 A. L. J. R., 1160, referred to. 
PA ck Raw First APPEAL from an order of Panvit RUP: Kisnan ‘Aca, 
Daukat Subordinate Judge of Budaun. 
RAI N The facts of the case appear fully from the judgment: . 
S) ‘. Kailas Nath Kaiju, for the appellant, submitted that the 
lower court had- jurisdiction to entertain the- suit on three 
d grounds:- — 


G 1) The agent was bound to render accounts ata to pay 
monies due. thereon at the principal’s place of business, (2) 
That inasmuch . as a proposal on the part of the plaint- 
iff to appoint the defendant as his agent ‘was 'sent'to the 
defendant from Bilsi, where the plaintiff resided; part of the 
_cause of action arose within the jurisdiction of the lower court. 
If a contract is entered into by correspondence, then the cause 
of action must be deemed to arise at both places, namely,- the 
place whence the offer is made and the place whence the accept- 
ance ‘is sent. (3) On the finding of the lower court that during 
the course of ‘dealings between the parties accounts were sent 
by the defendant to the plaintiff at Bilsi and money was also 
from time to time remitted by money orders and Hundis at 
Bilsi, it should have been held that according to the trade 
usage prevailing among Pakka Aratyas in Bombay, the plaint- 
iff was entitled to’sue the defendant at his place of business, 
He referred in the course of argument to the following authori- 
ties :— ¢ 


Khimyji Kerai Shettu v. Sa Purushotam Je [1883]. I. 
L. R., 7 Mad., 171; ; Ba 

G. IV, Henderson v. Emperor, | |1912} ro I. C., 1713 

Moti Lal v. Suraj Mai, [1904] 30 Bom., 167; 

~Muthiravattam v. R. Foulkes, 54 I. C., 260; 

V. M. Naina Marakayer v. A. R. A. R, S. M. Somasun- 
daram Chettiar, [1920] 56 1. C.. 604, 

Murti v, Bhola Ram, [1893] 16 All, 165; 

Sri Naraiù v, Jagannath, [1917] 15 A. L. J. R., 653; 

Salig Ram v., Chuba Alalje| 1911] 8 A. T. J. R., 1160, 

The respondent was not represented. , 

The judgment of ‘the Court was delivered by : 

Walsh, A. Watsu, A. C. J.—This is an appeal front a judgment of ‘the 
Subordinate Judge of Budaun, returning a plaint on the ground 
of want of jurisdiction. It illustrates the importance of the 
questions of this character which arise, and it also illustrates 
the necessity of the courts being somewhat careful in applying 

è the law so as not tọ impose an unreasonable ‘and unanticipated 
burden upon commercial men, of being dragged from ‘their 
place of business to defend suits, ae miles away in parts of 


VOL. XXIL) HIGH COURT 803 


the world with which they have no concern whatever. This CIVIL, 
inconvenience is illustrated by the misfortune that we have 1924 
not had the advantage of hearing counsel in this case on behalf — 
of the respondent who resides and carries on business in Bom- Tiza Ram 
bay. Dr. Katju, however, on behalf of the appellant, has asi 
argued the matter very fully, and has really taken us over all RAM, 
the ground which is relevant. The suit arises out of a rela- Walsh, A 
tionship of the following character:— — SET 


The plaintiff carries on some sort of trade, probably in grain, 
tbough he does not say so, at Bilsi, in the district of Budaun. 
The defendant works as a commission agent, what is known as 
pakka arhalis, probably corresponding to what is known in 
England, as del credere agent, that is to say, an agent or factor, 
who, being entrusted with the goods of his principal to dispose 
of to the best advantage, is in lawful possession of them with 
ageneral power to deal with them without reference to his 
principal but guaranteeing the solvency of the sub-purchasers, 
and while entitled to charge against his principal his expenses 
and entitled also toan indemnity from his principal against all 
losses resulting from carrying out his duty, is under an 
obligation to pay to the plaintiff, his principal, the amount 
due after the accounts have been properly settled. 


The main question is whether in this suit, which is brought 
by the plaintiff to recover money alleged to be due from the 
defendant commission agent on account of profits on sales 
improperly retained by the defendant, the cause of action or 
any part of it arose within the jurisdiction of Budaun. It is 
clear from the plaint that tHe plaintiff’s legal adviser had some 
doubt about it, unless it could be established in fact that the 
conversation resulting in the contract had taken place within 
the local limits of the jurisdiction of the court, or unless some 
express agreement had been made between the parties that 
payment should be made by the defendant to the plaintiff at 
Bilsi, or unless in the alternative, some trade usage requiring 
payment. to be made in that way could be established. ‘The 
pleader went out of his way to allege all three. ‘That part : 
of the case has broken down? The learned Judge finds that 
this is not a case, in spite of two authorities to which he was 
referred, decided by the Bombay High Court, in which the 
agent had to render an account at the principal’s place of 
business. He, finds against the express agreement which was 
set up by the plaintiff and also against the alleged trade custom, 
which is always jhe desperate resort of anybody who knows 
that his case on the facts is going to break down. A litigant 
seldom alleges a custom for. a particular practice unless he is à 
‘satisfied that he has no other case to suppott it. The learned 
Judge is. satisfied that the palpably false allegations which have 
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been made in this case, have been made for the express purpose, 
which unfortunately is too often the case of dragging the other. 
party 800 miles from Bombay, and as a counter stroke to the 
suit of-the defendant.in-Bombay, which will necessitate. the, 
plaintiff going there to--defend. it. Unfortunately, sitting: in 
this Court, one. has become too familiar with these false allega- 
tions and palpably -hollow suggestions of custom, and insidious: 
suggestions of law, which are merely adopted for the dishonest 
purpose of sting a.man who is in Bombay, and who the 
plaintiff knows quite well, will be unable to appear in the a 
Proyinces to defend the suit. 


The learned Judge has dealt with the matter with cousin 
able acumen, and, in particular, we agree with the following 
passage. — ; D 
““*Tt is not to ske supposed that even if there was an express’ 

agreement to pay at the ar/atia’s place of business, and also 

-to Settle accounts there, nonetheless payment would not- be 

made by post and a.statement of. account would not be sent 
by post.” 

fa other words, the lane Judge rightly thinks that the 
mere fact-that payments have been made by post and statements: 
of account sent by post to Budaun, is not conclusive on the 
question of where payment ought, under the contract, to be 
made.. The ordinary maxim that a debtor mast find his creditor, 
and that if no express agreenient is made as to the place of 
payment the debtor must pay the creditor where he can find 
him; while, of course, perfectly true if “understood, is unfor- 
tunately frequently quoted, and sought to be applied to circunis- 
tances to which it has no relation at all, A little knowledge is 
a dangerous thing, and the capacity to know by heart and quote 
at ‘random, legal maxims without reference to the circumstances 
to which they. are.applied, is in itself a danger and frequently 


_ leads to ‘misunderstanding in the lowér courts. There is'a 


great difference between three classes of contract in relation to 
which this maxim may.be discussed. There is the ordinary 
case of purchaser and vendor, to which of course it is, in the 
main, generally applicable. If 2 purchaser in Allahabad applies 
to a tradesman in Calcutta to sell him goods, the purchaser 
in Allahabad must pay the vendor in Calcutta unless some other 
arrangement is made. The second class is a class of ‘principal 
and agent which may also colloquially be described as master 
and servant, It frequently happens, that a large’ establishment 
dealing, say in.carpets at Mirzapore, or cotton in Agra, or scme 
other large “commercial: centre, has branch “businesses presided 
over by managers who are in a sense agents. They are agerits 
to pledge their prineipal’s credit; they are agents in many of-the 
respects contemplated by. the Contract’ Act, and they. are fre- 
quently paid by commission on results. But in such casés’as 
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.those; it may often be that the place at which. the agent or 
branch manager is, by his contract or unwritten understanding 
with his principal, bound to account: and bound to pay and 
:discharge his liabilities, is the head place of business. But it-is 
‘avery different matter in a case of this kind where the defend- 
-ant is not a servant at all of the plaintiff, is totally independent 
of-him, and is merely a contractor earning his. living generally 
asacommission agent holding himself out:to persons all over 
‘India, it may be, who are willing. to seek and utilise his. services 
in the markets of Bombay. In our view a totally different set 
of considerations applies to such persons. - Unless the contract 
clearly indicates the contrary, an agent of this kind, who becomes 
a-factor entrusted with goods of his principal with wide powers, 
‘has no doubt; under the appropriate section of the Contract 
Act,..eventually to account to his principal, but the accounting 
must necessarily be done at the place where all the business is 
transacted. The -plaintiff is entitled to see the account, and if 
commercial men -stood on strict technicalities, which of course 
they never do, the plaintiff might have to go to Bombay. to see 
his agent’s account. But he has only got to ask to see a copy 
and of course it would be sent to him by post. In the same 
way, the Slaintiff can no doubi get payment of everything 
which is due to him by writing te the defendant and asking him 
to provide’ for payment to be made at the plaintiff's place of 
business independently. of whether the defendant is bound to 
miake payment in that way ar not. Persons who contract with 
agents. 800 miles. away, and who wish to place their agents 
under an obligation to pay, or be sued in .the foreign district, 
must, in our view, be careful to provide expressly ‘for that in 
the contract. Itis impossible to draw the inference that that 
was the intention of the agent, at any rate, and as it takes two 
persons to make a contract, the law cdnnot draw an inference 
which cannot be reasonably attributed to both parties to the 
contract. Dr. Katju, in his very thorough argument on this 
point, referred us to one or two authorities which it may be 
suggested, decided the contrary. There is one decision in 
particular of Mr. Justicy Tyagjtin Moti Lal v. Suraj Mal, (!) 
in which that learned Judge appears to consider that the mere 
fact that the instructions were sent by the plaintiff, the principal 
in Bombay, from Bombay, was sufficient to give jurisdiction 
in Bombay. The learned Judge also relied upon the fact that 
accounts were rendered and the demand for payment was made 
from Bombay. Without going so far as to say that we should 
have decided the case the other way, we are bound to say that 
we are not entirely in accord with the decision. The first 
ground, namely, that instructions were issued from Bombay, 
would be fatal to every defence of this kind relating to juris- 
(t) [1904] I. L. R., 30 Bom., 167, 
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diction, and we are satisfied that it has no justification in Jaw. 
The other grounds on which he decided appear to be based upon 
the authority of an English case Robey v. The Snacfell Mining 
Co. Ltd. (t), which, although not entirely without assistance in 
a discussion of this problem, had no application to the particular 
case which the learned Judge was deciding. ‘That was a ques- ° 
tion of payment for the delivery, erection and sale of machinery 
by the plaintiffs to the defendants. The latter were in the Isle 
of Man and the former were at Lincoln. Goods had been 
ordered by the defendants in the Isle of Man, and as they had 
not stipulated any special place for payment, it was held that 
the ordinary rule must apply, that the debtor must find the 


‘creditor, and that they ought to pay the plaintiff at Lincoln. 


That has no application to a case of the kind we have to con- 
sider with regard to transactions by an independent. agent on 
commission. 

The other case was in Kuthiravatlam v. R. Foulkes (*). 
There the Madras High Court seems to have held that the final 
offer was a decisive point in.deciding whether part of a cause 
of action arose within the jurisdiction. That question may 
have been relevant for the decision of the particular case, but 
the English cases which were cited in the judgment in support 
of that proposition, were decided on a totally different question 
and really do not bear out the principle fos which they appear 
to have been cited in the Madras case. It is sufficient to say, 
at any rate, that the point as to the final offer, if it is ever a 
decisive point -at all, has no bearing upon a contract of this 
kind the acceptance of which took place and execution of which 
was carried oul wholly in the.Province of Bombay. 


So far as it goes, the authority to which our attention was 
drawn in Salig Ram v. Chuba Mal (3), appears to bear out our 
view. 

We dismiss the appeal, . 
zIppcal dismissed, 
(1) 20 Q. B. D., 152. 

(2) 541. C., 260, 
(3) [torr] 8 A L. J. R., 1160. 
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MAJJU AND anotuer (Defendants) oe 
a Gersus 1924 
LACHMAN PRASAD anp Anotuur (Plaintiffs).* ‘April, 25 


Defamation—Police Report—Absoliie or qualified privilege—Suit 
for damages—Defendant pleads justification only—Lividence 
Act, section 125, Ryves, J. 


A report made at a police station, though not within the DAtat, J. 
tule of absolute privilege which covers judicial proceedings, 
is prima facie privileged. But qualificd privilege provides” 
only a qualified protection, and the person charged with defa- 
mation must prove that he honestly believed the truth of what 
he said, (Section 125 of the Evidence.Act, referred to, ) 


The defendants lodged a written report with a police officer 
charging the plaintiffs with assault and riot but the police 
took no action, A complaint was eventually made before a 
Magistrate and dismissed. In plaintiff’s suit for damages for 
defamation, the courts below dismissed it on the ground that 
it was privileged. The defendants had, in substance, pleaded 
justification. 

Held, that there was no absolute privilege nor was there any 
ground for raising any question of qualified privilege and the 
courts would have been better advised if they had tried the 
issues as framed. Chunni Lal v. Narsingh Das, 16 A. L. J. R., 


360, referred to. Ş 


APPEAL under section 10 of the Letters Patent from a judg- 
ment of Mr. Justice WALsH, reversing a decree of O. F. 
Jenkins Esg., District Judge of Badaun, who confirmed a decree 
of Batu Priya CHARAN AGARWAL; Munsif of Bisauli. 


S. A. Haider, for the appellants. oa 
M. L. Agarwala, for the respondents, f 
The following judgment was delivered by 2 


Watsu, J,—This was a suif for damages for defamation. The  jyalsh, J. 
alleged defamation is contained in a written document in the 
nature of a report or information lodged with a Police Officer 
in the course of the Police Officer’s duty, in which the defend 
ants charged the plaintiffs with assault and riot, both of 
which are cognizable offences, The police took no action on 
the report. They were not bound to doso. It was for them 
to decidé whether or not the case was one on which they should 
charge the persons against whom the complaint was made. A 
complaint was eventually made before a Magistrate and dis- a 
missed, The plaintiffs have brought his suit for damages. 


*L. P. A, No. g8 of 2z. 
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The first Court held that the defendants had published the 
libel complained of; that it was untrue, and that Rs. 40 
damages were an adequate compensation. The defendants, in 
substance, pleaded justification. ! In paragraph 1 of the, par- 
ticular pleas, they said the report was correct. They raised no 
plea of privilege. Both Courts have dismissed the suit on the 
ground that it is privileged. It would be much better if the 
inferior Courts would confine themselves to the dispute between 
the parties and not-go out of-their way-to raise fancy points 
which are not’ raised by the parties themselves, I gather that 
both Courts are of opinion that the information was covered by 
absolute privilege. A recent Full Bench decision of this Court 
in Chunni Lal v. Narsinyh Das, |1918] 16 A. L. J. R., 360, held, 
that in questions of this kind the English Common Law must 
prevail, and that inasmuch as statements made in the course of 
judicial proceedings are absolutely privileged in England, they 
must be held to be absolutely privileged.in India, I cannot 
agree with the two Coutts that information or a report made to 
the Police comes’ within this principle. The, District Judge 
says that the first-report to the Police in a cognizable caseis a 


“commencement of a judicial proceeding, and that the report is 


receivable in evidence. There is-a fallacy in this statement. 
It may lead to a judicial proceeding or it may not, but itis a 
preliminary step taken before any judicial proceeding has been 
commenced. If, as the learned Judge says, the report is receiv- 
able in evidence and is in fact taken in evidence in the course 
of. a judicial proceeding, then no dout by the Full Bench 
decision that publication, namely, the putting it in as evidence 
in a judicial proceeding, would be absolutely privileged. I am 
unablé to follow the inference which the learned Judge draws 
from section 125 of the Evidence Act There are two kinds of 


. privilege, absolute privilege and qualified privilege. _ It is per- 


haps desirable’ to say a word about the latter, although in this 
particular case it does not help the-defendants, In my opinion, 

without having heard any argument on the point, a report made 
at a police station, though not within the rule of absolute 
privilege which covers judicial proceedings, is prima- focie 
privileged, that is to say, the person making it has a. right to 
make it if he honestly believes: it, and the person receiving it 
has a duty to receive it. "But qualified privilege, as. the term 
indicates, provides only a qualified protection, and the person 
charged with the defamation must prove that he used the 
privilege honestly, honestly believing the truth of what he said, 
or, 1n other words, having reasonable grounds for making the. 
statement; arid the onus of establishing that lies upon him. It 
is obvious that..where the statement is made with reference to 
something in which the person making the complaint was him- 
self involved as a party, it is impossible for him to- have had 
an honest belief in its truth if it is showñ to be untrue, And, 

therefore,.i in a case of qualified privilege, where the defendant 
sets up in defgnce that thé allegation is true to his own know 

ledge, the’ defence of qualified privilege becomes iNogical and 
impossible. That may be the reason why no effort was made 
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©. ‘in the written statement to rely upon it. And to my mind it avo. 
-cannot be raised in such a case as this where the defendants PE 
- plead justification. I hold, as a matter of law, that there was 1924 
no.-absolute privilege and-:that there was no ground for raising Mayju- 
any question of qualified privilege, and the. Courts would have DY, E 
been better advised if they had'tried the issucs as framed. The Tess 
Lower Appellate Court has not dealt with the- question of RASAR: 
justification or with the question of damages and the case must Walsh, J. 
` go back’to the Lower Appellate Court to dispose of the two main 
issues of fact, that is to say, issues 2.and 3, namely, whether 
_ the defamatory statement is true or not, and, if untrue, to what 
amount of damages is the plaintiff entitled. I set .aside the 
decrees of both: the Courts below and remit the case únder 
Order 41, rule 23, Costs of this appeal will abide the result. 


- -The following judgments were delivered :— 


Ryves, J.—In' my opinion the judgment of my learned 
brother was correct and I would dismiss the appeal, 


- DALAL, J.—I agree. 


_. Watsu, A. C..J.—I. should like to say that the matter of JV alah a 
law':raised by the appeal has been very fully argued by Mr. oe 
~~ Haider .in a very interesting discussion. I merely want to add 
my. reason for constituting the Bench as I did in this case, be- 
cause Mr. Haider raised a sort of indefinite protest against it. 
In this case, and in the next one which we are about to hear, it 
seemed to. me, wheh I happened to be acting as CHIEF JustIcY 
and was looking into my duty as regards the constitution of 
the Bench, that these two cases were of a somewhat exceptional 
character, and that in this case, in particular, it was desirable, 
having. regard to the Full Bénch which has been. referred to and 
the fact that I was a member of that Full- Bench, to havea 
decision of three Judges. I remain of the same opinion after 
hearing Mr, Haider’s interesting argument. 
‘By tue Court.—The -order of the Court is that the appeal 
is dismissed with costs. ao we ; 
oe Appeal dismissed. 





' a 
e 


- . BRIJ BHUSHAN LAL (Applicant) cw, 





eh ae ae - versus P . aa 
_ _- THE MUNICIPAL: BOARD OF KANAU 
‘ (O pposite-Party).* April, 28. 


Municipal Act, section 128 (1), clause (1X)—Tax on circumstances Danutts, J. 
and property—When not liable to assessment—“Carrying on Boys, J. 
a trade” —What the expression implies. ` 
Where a Municipality had limited the tax on circumstances í 
and property to persons “residing or carrytng on any trade or 
Misc, Ref. No, i21 of 1934. 
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owning property within the -limits of the Municipality,” held? 
that the applicant, who resided outside the Municipal limits 
but was employed during business hours as a clerk on a salary 
within Municipal limits, was not liable to assessment under 
clause (IX) of section 128 (1) of the Municipal Act. 
The expression “carrying on a trade” does not include a 
person who merely works for an employer as a salaried clerk, 
REFERENCE under section 162 of the Municipal Act by A. P. 
Corer? Esg., District Magistrate of Farrukhabad. 


Gulgari Lal, for the applicant. 
Uma Shankar Bajpai, for the opposite party. 
The judgment of the Court was delivered by 


DaniE.s, J.—This is a reference under section 162 of the 
U. P. Municipalities Act. The question referred is whether the 
applicant, who resides outside the Kanauj Municipality but is 
employed during business hours asa clerk on a salary within 
Municipal limits, is liable to be taxed under a tax on circums- 
tances and property imposed under clause (ix) of section 128 
(1) of the Act. , Section 128 permits the Municipality to impose 
the tax on all classes of inhabitants as defined in section 2 (7). 
They have, however, chosen to limit the tax to persons “ resid- 
ing or carrying on any trade or owning property within the 
limits of the Kanauj Municipality”, vide Notification No. 6575- 
XXITI-9, dated 7th August, 1920, printéd on page 324 of 
Part III of the U. P. Gazette for 1920. ‘The expression “carry- 
ing ona. trade” has a well recognised meaning and cannot by 
any straining of language be made to include a person who 
merely works for an employer a$ a salaried clerk, “ Trade” 
implies buying and selling or dealing in money or at least the 
making of some article for the purpose of sale. Further, a 
person can only be said to be carrying on trade in the ordinary 
sense of the word when he is working for his own profit and 
not when he is in receipt of a fixed salary. Mr. Bajpai for ‘the 
Municipal Board has drawn our attention to the very wide 
definition of the word “ trade”.in Webster’s dictionary, but it 
may be pointed out that the Act itself in clause (iii) of section 
128 distinguishes between trades, callings and vocations, and 
includes under vocations all employments remunerated by salary. 
It is clear,stherefore, that in the very section under which the 
tax is imposed, occupation as a salaried clerk is not included 
under the word “ trade ”.- Our answer to the reference is that 
the applicant is not liable to assessment under the tax on cir- 
cumstances and property imposed by the, Kanauj Municipal 
Board. 


- Reference ina in the negative. 
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Joint Hinds fonily—Alienation by father—Time-barred debt—t Vhe- Watsn, A. 
ther can constitute valid antecedent debt—Paymeni of debis— 


A religious duty—Contraci Act, section 25. Procort, J. 
A time-barred debt can constitute a valid antecedent debt as LAL, I. 


consideration for a sale-deed executed by a father of a joint Danis, 
Hindu family alienating joint ancestral family property. - MUKEBJI, J. 


Indar Singh v, Suraj Singh, 8 A. L. J. R, 1099 and Dalip 
Singh v. Kundan Lal, I, L. R., 35 Ail, 207, overruled. Ram 
~ Kishun Rai v. Chedi Rai, L L. R, 44 All, 628, Subramaiia w sg 
Aiyar v. Gopala Aiyar, I. L. R., 33 Mad., "308, Narayanasari 
'Chelti v. Samidas Mudali, I. L. R.,6 Mad., 293, Sheoram Pande 
v. Sheoratan. Pande, I. L. R., 43 "AL, 604, Hari Har. Baksh 
_ Singh v. Bharat Prasad, 16 O. C., 185, Muttuswamy v. Subra- 
manya, t4 I.C., 69, Naro Gopal v. Paraganda, 1. L. R, 41 
Bom., 347, Udai Chandar v, Asutosh Das, I. L. R , 21 Cak, 
190, Chimnaji v. Dinker, I. L. R., 11 Bom., 320, Kondappa v. 
Subba, 1. L. B., 13 Mad., 189, Bhagwat v. Nivratli, 1. L. R., 
39 Bom., 113 and Sheoram Pande v. Sheoratan Pande, L, R., 
43 All, 604, referred to and explained, 


SECOND APPEAL from a decree of MAULVI ABDUL Husain, 
Officiating District Judge of Agra, confirming the decree of 
‘Basu. Govinp Sanur Matuur, Subordinate Judge. 


The following is the Referring Order :— 


DanieLts and Dauat, JJ.—This appeal raises the question 
whether a time-barred debt can constitute antecedent debt ‘for 
the purpose of supporting an alienation by the father who is a 
member of a joint Hindu family with his sons. The point is 
one on which there is a conflict of ruling in this Court and we 
have been asked on that account to refer the matter toa Full 

. Bench for decision. In the recent case of Ram Kishan Raj v. 

. Chhedi Rai, [1922] 20 A. L, J. R., 577, it was held that the 
fact of the debt being time-barred was immaterial on the ground 
that the doctrine of pious action takes no account of the law of 
limitation. -A Madras case was cited in support of ‘tHe view. 
The same view was taken in Oudh by a Bench of two Judges, 
both of whom are now members of this Court, in 16 Oudb Cases, 
page 18s. On the other hand, there are two cases of this Court 
in which a contrary view has been held. The first is Indar 
Singh v. Surja Singh, 8 A. L. J, R., rogo. The second ° 
is Dalip Singh v. Kundan Lal, xı A. L J. R, 244. In 
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view of this conflict of authority, we direct that the appeal be 
laid before the CHIEF JUSTICE with a view to the question being 
decided by a Full Bench, . 
Narain Prasad Asthana and Braj Nath Vyas, for the appel- 
lant. 
A, Sanyal and P. i Banerji, for the respondent. 
The following judgments weré delivered by 
Warsa, A. C, J.—The question referred to-this Full Bench, 
having been’ amended during the argument, is as follows: 
“ Whether a time-barred debt can constitute a valid antecedent 
debt, as consideration for a sale-deed’ given by a father of a 
joint, Hindu family alienating joint ancestral family property? ” 
` T entertain no doubt that that question ought to be answered 
in the affirmative and I do not propose to add to the reasons 
piven by my brothers. ` 
Piccort, f.—This question has been referred toa Full 
Bench by reason of-a conflict in authority, understood to exist 
between the decision in Ram Kishan Rai v. Chhedi Rai (t), 
and certain older decisions of this Court, more particularly 


` Datip Singh v. Kundan Lal (°). 1n this latter casé the leained 
‘Judges quoted with approval, and purported to follow an older 


decision of a Bench of this Court of which I was myself a 


„member ‘in the case of Indar Singh -v. Saraj Singh (8). I 


apprehend that the result of the decision which we are today 
pronouncing will be to overrule this case, as also Dalip ‘Singh’s 
case. i, therefore, feel it incumbent upon me to. say a: few 


:words in explanation of my own @osition; otherwise I should 


have been content to leave this question to be decided on. the 
authority of the Hindu Judges who are members of.this Bench. 
Asa matter of fact, I ‘should unhesitatingly ‘ have concurred with 
the . learned Judges who decided’ Ram Kishan Rařs 
(1) case. Urider section 25 of the Indian Contract Act 
a Hindu father, like any other person, can enter into a valid 
contract by, promising to pay a debt formerly incurred by 
-himself, thé payment of which can no longer be enforced 
by reason of the law governing the limitation of suits. If a 


_Hindu father enters into a contract of this nature, he incurs a 
legal liability personal to himself from the date of this new 


contract. ‘Ihe liability does not, as it seems to me, differ in 
principlé from that which the father incurred when he contract- 
:ed the debt originally. The sons, therefore, can be made liable 
in a suit upon a promissory note or simple bond executed by 


their father the consideration for which was a previous debt 


s(i 1); [1922]. I- L, R., 44 AlL, 628. 
(2) [1913] LL Rus 35 3 All, 207. 
G) BAL] R, 1099, 
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which was statute-barred when the said bond or promissory note 


was-executed. It does not seem to me, however, that this prin- 
ciple of law suffices to determine the question which the Court 
had to decide in Inder Singh v. Sarju Singh and another. 
Suppose a Hindu father, instead of giving a simple money bond 
in satisfaction of the statute-barred debt, enters into a contract 
of mortgage which involves an alienation of joint ancestral 
property belonging to himself and his sons. .The real meaning 
of the decision in Indar Singh v. Sarju Singh (1), is that; in 
the opinion of the learned Judges who decided ihat case, the 
antecedent.debt of his own in satisfaction of which a Hindu 
father may make. an-alienation of joint ancestral family pro- 
perty which his sons cannot question, except on the plea that 
such debt was contracted for immoral.purposes, must be an 
aritecedent liability which is still enforceable against the. father 
on the. date on. which the alienation of joint family property is 
effected. . We were really applying the principle laid down by 
the majority of the Full Bench of this Courtin Chandra Deo’s 
case and subsequently affirmed by their Lordships of the Privy 
Council, subject to this, that we interpreted the words “ antece- 
dent debt ” in.that’ case as equivalent to “a subsisting: liability, 
previously incurréd ”. “On the date on which:the Hindu father, 
in the case which we “are supposing, executéd ihe contract of 
mortgage, he was ander no liability enforceable against him by 
law; he created a Hability enforceable against®himself when he 
signed the contract of mortgage.- That liability we treated as 
being on the satne footing as the liability’, ‘which ‘the father 
might incur by raising a lpan on the security of joint family, 
property under the’ very contract of mortgage which. he .was. 


signing. We held,. in ‘effect, that a liability against the father, 
which only came into existence when he signed the ad of: 
mortgage, could hot be treated as an antecedent liability xe didat- 


ing an alienation of joint. family property on the principle laid 
down in Chandra Deo’s case. I have now had an. opportunity 
of considering the entire question in the light of the arguments 


which have been addressed tous arid of the opinions expressed. 


by the senior Hindu Judge’ wko is a member of this Berch. 


Undoubtedly the pious duty of Hindu sons to discharge ‘their 


father’s debts, not tainted ‘with immorality, cannot be affected 
by the usual statute of limitation. In the case of Brij Narain v. 


Mangal Prasad (*), their Lordships’ of the Privy Council, have. 


summed up the law on this question of alienations--ef co-par- 
cenary. ‘property, by the manager of:a joint undivided estate. 
They have expressly. laid it down that, if such manager‘is the 
father, he may by incurring debt, so long as it is not for an 
immoral purpose, lay the estate open to be, taken i in execution 
gus, oa, G) 8A L-J. R, i1099.. 
(2) [1923} LI. R. 46 All, 95 att 104, 
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proceedings upon a decree for payment-of that debt. It seems 
toa: me to follow that if the father, instead of waiting for ‘a 
decree to be passed and the éstate to be taken in execution, 
himself sells a portion of that estate in order to satisfy a pre- 
vious debt of-his.own, not incurred for immoral purposes, the 
sons by reason of their pious duty can no more challenge a 
voluntary alienation of this sort than they could have done an 
auction-sale in execution of a simple money decree. In this 
view of the case, it seems to me that the principle of the antece- 
dent debt can no longer be rightly interpreted as it was done 
by. usin. the case reported i in Indar Singh v. Suraj Singh. (1), 
as if the expression were . equivalent to an existing liability 
antecedéntly . incurred. Stress must be laid on.the fact that the 
debt was one incurred by the father prior to and altogether 
independently, of, the alienation of the joint family estate by 
which he.proposes .to, satisfy it. I concur, therefore, in the 
answer. proposed ‘to. the question before us for decision. - 
1- Kannaiya Lar, J.—~The questien for consideration in this 
čase is whether. a time-barred debt can constitute a valid-an- 
tecedent debt for the purpose of supporting an alienation by 
the father’ of an-ancestral or- ‘joint family-property. © 

Under ‘the Hindw faw it is well recognised that the Gime. 
lias æ larger power- of- disposal over- the ancestral and joint 
family. property than an ordinary manager, the reason being 
that his ‘sons and “prandsons ` are under -a pious obligation to 
discharge his just ‘and lawful debts which may have remained 
unpaid. - Apart from the question of family necessity or com~- 
mon: benefit, it is opet to the father to pay such a debt by an 
alienation: of the: joint family property, though the debt may 
have become barred: by-limitation, because what can be revived 
by tlhe father and may be recovered from him-by the attachment 
and sale of the family: ‘property, can also be recovered from his: 
sons and grandsons, that is to say, from the joint family estate 
in their possession. 


In the view of the Hindu lawyers a debt due is not merely, 
an obligation but-a sin, the consequences of which follow the 
debtor ‘in the next life. Vrihaspati says: . 

“He who, having received a sum lent or the like, does ‘not 
repay it to the owner, will be born hereafter in his creditor's 
, --, house a siave, a servant, a woman, or a quadruped.” 

Narada similarly says: : ; 
: E “ When a. devotee or a man who. maintained a, sacrificial fire, 
- dies without having discharged his debt, the whole merit. of his 

 .devotions,’ or of his perpetual fire, belongs to his creditors.” 
be duty of relieving a person from the evil consequences: 
of his debts remaining unpaid, therefore; lies very ney upon 
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his sons and grandsons; and the only limitations, which the law 
recognizes, are that the debts must not be illegal or.immoral and: 
that the obligation would only be enforceable against the family 
estate. Narada says that 


“Fathers desire offspring for their own: sake, reflecting that. 
this som will redeem them from eren, debt. whatsoever due to 
superior and inferior beings.” 


In-fact the older the debt the sreater the sesponsibility on: the ; 


descendants of the man who leaves the debt unpaid. V Pnaspatr 
accordingly lays down. ` ` 
-CO The father’s debt must be first paid and next the debt con- 
tracted by the man himself, but the debt of the paternal: 
~.. grandfather must éven be paid before either of these.” 


Fo the same effect is a dictum of Katyayana who declares: 


“The Judge shall compel ason to pay the debt of his father; 
provided he be involved in no distress, be capable of property- 
‘and liable to ‘bear the burden, but in no othet case shall he 
compel the son fo pay.‘his father’s debt”. 


` A further restriction has now. been introduced by the law. 
of limitation. A son is not liable for the payment of. a debt 


due by his father, if it was not legally recovetablé from him, 


had he been alive. Buta time-barred debt may be revived by 
the father, and whtn so revived, it stands on the same footing 
as a debt enforceabletagainst him in his life-time. Under section 
25, of the Indian Comtract Act, 9.0f 1872, it is open-to a person 
against whom a debt. has. become barred by time to -make a 
promise in writing to pay that debt, and such a promise would, 
form a good consideration for a sale made to pay that debt. 
Under sections 60-and 61 of that Act, a creditor can lawfully 
appropriate a payment not made.for any specific purpose, to- 
wards a debt, barred by time. A contract in writing to pay 
such a debt may for certain purposes be treated as an independent 
contract; but the liability, which it renews, is a liability, which 
existed from before though for thetime being it may have 
ceased to be enforceable. The Hindu Law did not recognize 
any rule of limitation for the recovery of debts. livery debt 
which was lawful was binding and recoverable from the debtor 


‘irrespective of the period which may have elapsed since the’ 


original liability was incurred, and, no restriction on its recovery 
was recognised beyond this- that-at no time more than double 
the amount of the principal money could be claimed. 


A debt may become irrecoverable under the law now in 
force by reason of the lapse of. the period-of limitation, but the 
debt. exists all the same, and if a person choses to pay a time- 
barred debt in the manner permitted by section 25 of the Indian 
Contract Act, the debt which he chooses to pay remains the sam¢ 
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debt, though by reason of ‘the contract;-which he enters into, 
it assumes a new garb and gains a fresh-vitality. 


- As pointed out ‘in’ Sibramania Aiyar v. Gopala ‘Aiyar Q ), 
a right to receive the payment of a debt, as distinct from 4 
right to -enforce its payment, subsists, even after. the remedy 
by action has become barred by time; and if: the debt exists, 
and the debtor is willing to pay it by ‘an alienation of the 
family property, such an alienation, if otherwise valid, can 
bind his sons and grandsons to the same extent as if the said 
debt had been revived by the debtor and was sought to be 
recovered by the creditor by the attachment ang sale of the 
family estate. . 


In Naranai Chetii v. Samidas- Mudali (7), it was “held 
that the liability of a Hindu son to pay the money due on a 
promissory note executed by his deceased father in consideration 
of his ‘debt, which had. been declared barred by limitation, could 
be.validly enforced against the assets of the father. In Sheoram 
Pande v. Shéoratan Pande (8), it was pointed out that in the 
matter of the pious obligation, the Hindu law made no difference 
between a time-barred debt and a‘debt which was not 50 barred; 
and in Ram Kishen Rai v. Chedi.Rai (4), it was similarly held 
that: inasmuch as the Hindu law did not’ recognise any rule as 
to ‘the:extinction of ‘claims by the efflux of time, the sons in a 
joint Hindu family were not exempt fromm the payment of 
bonds executed by their father merely because.such bonds’ were 
given by: way of a renewal of other bonds,-which at the time 
of the-axecution of thè former were*barred. by: limitation.. The 
same principle was recognized ineHari Har Baksh aagi K 
Bharat Prasad (8) and .Muttuswamy v. Subramanya (8).:. 
promise to pay a barred debt'isin fact neither illegal nor 
immoral; and a son cannot’ escape liability merely because ‘the 
debt, which his father had agreed’ in writing. to pay, was one 
the payment of which he could have legally avoided. iene 


Our attention has been drawn to the decision in Jndar Singh 
y. Sarju Singh (7) and Dalip Singh v. Kundan Lal (8). 
the former case Knox, J., whe delivered the.judgment of re 
Bench, after pointing out that hè had not been referred to. any 
text of Hindu law, or any precedent bearing’ upon the point, 
observed : l 
» R. 33 Mad., 308, 
. R., 6 Mad., 293. see 
- R., 43 All., 604 at 606 ` f 
le 44 AN., 628. 
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i ‘There: is no doybt that the Hindu Law did not recognise the CIVIL 
`~.. principle of limitation with reference to debts; at the same ae 
~ time the fact remains that if the creditor had tried to sue for 1924 
_., the debt at the time that the mortgage was entered into, or if GayapHAR 
` «the father had executed a mortgage on the basis of an’ acknow- v. 
: ‘ledgniérit of such time-barred debt, the -debt could not have JAGANNATH. 


‘been recovered or the mortgage lien enforced in our courts,” Kanhaiya. 


“It. ‘is “difficult to. ‘understand the latter observation, because if Lal, J. 
the father had executed a mortgage. on the basis of sucha 
time: barred debt, or an acknowledgment had been made before 
the. debt had become: barred by time, a suit. for the recovery 
-of the debt either on the foot of that mortgage or on the faot 
„of: that acknowledgment could have been easily. maintainable. 
-It may, however, -be assumed that the acknowledgment therein 
-Feferred to was_an acknowledgment made or supposed to have 
_been:made after the debt had. become barred by time; but eyen 
it. that, was. so, the debt, if revived by a mortgage in writing, 
would; for the purpose of enforcing the pious obligation, be a 
good: and valid:debt, unless it was shown to have been taken 
for an illegal or immoral purpose. In the second case, the 
ground. of. distinction between cases where legal necessity. is 
:proyed and those where an antecedent debt is proved to have 
existed, does not appear to have been recognized. A debt taken 
` {for legal- necessitys:whether taken by a father or by any other 
manager, is hinding on all the members of the joint family, but 
an alienation made to pay an antecedent debt, not so taken by 
a manager, who -is.not the- father, is not so binding. The-rule 
which enforces an alienation made to pay an antecedent debt, 
not shown to have been taken for legal necessity or common 
benefit, nor shown to have been taken for an illegal or an 
immoral purpose, rests entirely on the theory of pious obliga- 
tion; and .where, such a pious obligation. exists, an alienation 
- made: to pay such an antecedent debt by a father i is held to be 
binding, on his sons and grandsons. he 
A reference has also been made to the decision in Naro 
Gopal v..Paraganda (!), but ig that case a time-barred debt 
was held sufficient to support an,alienation by a father of his 
interest in the joint family. property, and the question now at 
issue was not definitely considered. 


It is argued that a time-barred debt is not a vyavaharik 
debt within the meaning of the text of Ushanas, cited in the 
Mitakshara. But a debt revived by the father cannot be 
regarded as an avyavaharik debt; or a debt not recognized by law 
or usage either under the old Hindu Law or under the Law 
now in force. - . 
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The case of an alienation effected by a Hindu widow to pay 
a debt due by her deceased husband, if barred by time, presents 
a useful analogy for the purpose of guiding the decision of this 
‘question. It is well settled that a Hindu widow is competent 
to transfer the property, which she has received from her hus- 
band, to pay a debt due by him though it may have been barred 
by limitation, so as to bind the reversionary. heirs of her hus- 
band, Udai Chander v. Asutosh Das ('), Chimnajiv. Dinker (4), 


‘Kondappa v. Subba. (3), Bhagwat v. Nivratti (4) and Sheo- 


ram Pande v. Sheoraian Pande (5). The principle underlying 
that rule is that she is under a pious -obligation, in a reasonable 
measure, to promote the spiritual bénefit of her husband - whose 
estate she lias inherited; and one-of the ways in which this 
bereft can he promoted is by getting him released from the 
penalty or sin of leavirig his debts unpaid. A son is in a more 


‘independent position because he acquires a right in the family 
‘property by birth, but be too is under a pious obligation to 


save. his father from a similar penalty and to pay the debts due 
by- him, if not illegal or tainted with vice. . If a Hindu widow 
can: validly alienate property to pay time-barred debts due by 
het husband, a Hindu father can similarly alienate property to 
pay the time-barred debts due by him in order to release himself 
from the sin of having left them unpaid, so as to bind his 


‘sons and ‘grandsons. In-Shib Nath v. The Alliance Bank of 


Simla (€), it was accordingly held that under the Hindu Law 
the payment of a debt due by the father, though time-barred, 
was a pious duty, and such a debt was a good antecedent debt 
however old it might be. A debt, which was barred by time 
and has been revived, stands on the same footing as a debt 
which is not time-barred; and if it is enforceable against the 


“father, it is also enforceable against his sons and grandsons 


provided it was not taken for an illegal.or immoral purpose. 
An alienation made to pay such a debt is, therefore, valid and 
can bind the interests of the sons and grandsons of the person 


„making the alienation. 


The reply to the question js, therefore, in the affirmative. . 

DaniELs, J.—The answer to the question referred to us lies 
in a very brief compass.. It is settled law that a father can 
alienate joint family property in lieu of his own. antecedent 


. debt when such debt was neither illegal nor immoral. Does a 


debt cease to be a debt because its recovery is barred by the 


(1) 1893] I. L. R., 21 Cal., 190, 
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(3) [1889] I. L. R., 13 Mad., 189. 
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statute of limitation ? Clearly not. Limitation extinguished 
the remedy, but except in the case covered by section 28 of the 
Limitation Act, does not destroy the right. Section 28 applies 
only to suits for possession of property and has no application 
to the case of a debt. Hindu law, moreover, recognises no 
limitation for debts.. Even under the Contract Act a time- 
barred debt is still recognised as a valid consideration for a 
contract. 


There is another way of looking at the caier which leads to 
the same result. The sons’ liability admittedly arose- from the 
‘pious. obligation which lies on them to pay their -father’s debt. 
Now a pious obligation is necessarily independent’ of a. modern 
statute of limitations. It may be legal to evade payment of a 
just debt. by taking shelter under the Jaw of limitation, but such 
conduct is generally regarded as dishonest, ard this is still more 
the case under the Hindu system of law under which the obliga- 
tion of payment of debts is elev ated into a religious duty, ` 


For-these reasons I concur in answering the ane in the 
affirmative. á 


Moxerji1, J.—I also agree in answering the question put to 
us in the affirmativ e, 


Ishall add just a few words. According io the Mitakshara 
law as.translated by. Colebrook, Chapter 5, p. 188, a son is asked 
to relinquish his own share in the property so. that the debts of 
his father may be paid off. This is really the foundation of the 
princjple that a Hindu ‘father may alienate the joint family 
property in order to pay off his own antecedent. ‘debts, although 
such debts may not have Been incurred for the benefit.of the 
family. A debt, does not cease to be a debt by being barred by 
limitation. Evén under Anglo-Indian Jawa barred debt forms 
a good consideration for a fresh contract. Under the Hindu 
law, which knew of no rule of limitation for the enforcement 
of a debt, the rule would apply with much more force. It, there- 
fore, seems clear to me that a father can alienate family pro- 
perty in order to pay off his antecedent debts, though such 
‘debts cannot be enforced in Britis} Courts of law on. account 
of the rule of limitation. à 
By tur Court. —fThe order of the Court is that the jaena 
be answered in the affirmative and the appeal remitted to 
Mr. Justice Daniets and Mr. Justice Darak for final 
disposal. 
Reference answered in the afirmative. 


[The appeal coming hefore the Division Bench was disposed 
of on the 16th May, 1924.] 
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7. | FULL, BENCH. 
es SHEO GHULAM (Plaintiff) 
f 3 versus 


SALIK RAM (Defendant).* 


Te Tenaney Act, section 164—Profits—Arrears collected on 


Se 
a 


_account,of previous years as wellas gross rental for year in 
Sujt—Co-sharer—IWhether eniitled toa decree for his share— 
Negligence or misconduct on \ambardar's parl proved—Period 
of limitation. 


In‘a suit under section 164 of the Agra ‘Tenangy Act, a co- 
sharer is entitled ‘to a decree for his share of the “arrears 
collected on account of previous years, as well as his share of 
the gross rental for the year in suit, in case the negligence or 


-. misconduct of the /as:bardar is proved. The period of limita- 


tion begins to run from the ist of August following the year 
in which the arrears are realized. 


Chhabraji Kuiwar v. Ganga Singh, I. L. R.,°43 All, 29, 
Nasiruddin v. Achchi Begain,20 A. L. J. R., 95, Nand. Ki- 
shore v. Ram Ratan, [1887] À. W.N., 250, Jodhi Ram v. Mst. 
Kaunsilla, 20 A. L, J. R., 313, Chamntielal v. Mst. Sukrani 
Kunwar, 74-1. C.,‘ 19, referred to. Ram Dayal v.. Seth Janki 


- »- Prasad, distinguished. 


SECOND APPEAL from a decree of I. B. Munpix Esg., Dis- 


trict Judge of Shahjahanpur, contains a decree of MR. ZAFAR 


Yar Kuan, Assistant Collector, 
= ‘The following are the Orders of Reference :—. 


irst Class. 


SULAIMAN, J.—This is a plaintiff's appeal arising out of a 
suit for profits under section 164 of the Agra Tenancy Act 
against the- défendant lambardar. The body of the plaint 
mentioned the year 1327 Fasli only but the account of the 
amount claimed attached to the plaint shows that the claim was 
one for arrears collected in respect of the years 1324, 1325 and 
1326 Fasli-and for the grogs profits of 1327 Tasli.: The court of 
first instance found that the defendant had collected certain 
arrears for previous -years and that he was grossly negligent in 


», the year 1324, Fasli, having collected less than one-third of the 


gross rental for that’ year. Nevértheless, in view of the ruling 
in the case of Chhabraji Kunwar v. Ganga Singh, [1920] I, L. 
R., 43 All., 29, it felt bound to disallow the claim for the arrears 


sari of previous years and-only granted:a decree on the basis of the 


pt 


gross rental for the year 1327 Fasli. ‘The learned District 
-Judge. when confronted by the same ruling, remarked? : “I must 
confess that.I have not quite grasped the reasoning ‘on which 
. the reported decisions are based, For they seem to lay down the 


* S.A, No. 760 of 1922, 
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proposition that if a plaintiff fails to prove negligence or CIVIL 
misconduct and his suit is decreed for 3, particular year on the Sen 
basis of actual collections, he is for ever debarred from claiming 
anything more even if the arrears outstanding are collected in Suro 
the following year for which the decréé is given on the total GAVAR 
demand”. He, however, felt bound to follow the ruling peleton 

to above and dismissed the appeal. Saux Raw. 


Now, independently of all authorities, I would ave no 
hesitation in my mind in holding that the plaintiff's claim for 
arrears of.the previous years actually collected | in 1327 Fasli 
bas been wrongly disallowed. 


Section. 164 contains two clauses. The right given in clause 
.(2) is not a substitute for but in addition to that, given by 
clause (1). 


Clause (3) entitles a co-sharer to sue the lambardar for his 
share of the profits of a mahal, or of any part thereof. ` 1 think 
that the word ‘'profits” in this clause means not only the rental 
fora particular year but also the arrears of rents remaining 

; outstanding on account of the previous years. 


In the case of Nand Kishore v. Ram Ratan, [1887] A. W, N 
250, MauMup, J. pointed out that under clause (h), section 
93 of the Rent Act, the word ‘profit’ meant "not only 
rent in respect of the years to which the rent relates, but 
also to such arrears of rent as are actually realised by the 
lambardar during the year to which şuch- suit may relate.. 
What has to be®-seen is whether in any- particular year the 
lambardar has or has not with due diligence realised such rents 

_ as were due for the years to which .the suit relates, or also 
. in respect of the arrears of rent for past years”. In S. A, No. 
1762 of 19%s5- (Sham Lal y. Raj Bahadyr), decided on the 27th 
of ‘June, 1917 and reported at the footnotes -on pages 31 and 
a2 of I L. R, 43 Allahabad, Piccorr and Ryves, JJ. said: 
“the divisible profits of an agricultural year meant ordinarily 
the net balance remaining in the hands of the ldmbardar after 
deducting tne Iand revenue, cesses, village expenses and chauki- 
dar’s dues from his total realisation’ made during’ the year, 
whether on account of the payment of the year itself or on 
accoùnt of the payment of the previous years”. In fact suits 
for profits under clause (1) are decreed every day on this . 
basis, : ° 


Clause (2) entitles a co-sharer to get not only a Abate of the 
profits actually collected, but also of such sums as the plaintiff 

` may prove to have remained uncollected owing to the negligence 
or misconduct of the ‘defendant.’ Thus under clause (1) the 
‘ co-sharer is entitled to have his full share of the amount 
actually collected whether on account ‘of previous years or for 
the year in suit and then under clause (2), in addition’ to wiat 
he is entitled to under clause (1), he can get his share of the 
‘entire amount that has remained uncollected owing to the 
lambardar’s negligence or misconduct. It follows, therefore, 
that it is open to a co- -sharer to obtain a decree for his ful] 
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. share-of -the arrears of profits of past years collected in a 
-subsequent. year as well as of the actual collections: made for 


_-that-year, and-in addition to these amounts, bis share of the 
‘amount which has remained uncollected on ‘account -of the 


subsequent year in suit-owing to the lambardar’s negligence or 


- misconduct. The result will be that he will get his full share 


of the arrears on the.’ basis ‘of actual collections and his full 
share of the rents forthe year on the basis of the gross rental, 
-in case he proves either negligence-or misconduct, 


. It secins to me that this interpretation of the section is the 


only one which is consistent with the existing rights of the 
co-sharers. If asuit is brought on the basis of actual collections 


-or if a suit is brought. on. the,basis of the gross rental but a 


decree is passed on the basis of actual collections only, 1 am 
-aware of no sound principle on which the co-sharer must be 
debarred from claiming the remainder of the arrears even if it 


` is actually collected in a subsequent year. Neither the principle 


of res judicata nor order 2, rule 2 of the Code of Civil Pro- 
‘‘¢edure can be a bar to such a claim. As in the absence of any 


_proof of negligence or misconduct the decree is baséd on actual 


collections only, the claim for the balance must’ be deemed to 
‘have been for the time being premature. Every co-sharer has 
‘a ‘legal right to get his full share of the entire profits ‘after the 
hecessary deductions which have been collected. If the entire 
profits: are not “éollected in one year, I see no adequate reason 
` for holding- that? he cannot get it again if collécted in the 
following year... ‘To hold so would be to’ penalise co- -sharers for 
no fault of their own. If such a rule were to be‘ enforced, I 
amy: aftaid lambardars would make a point of leaving rents to 
` be collected in subsequent years, and even’ co-sharets would 


`- hatdly ‘think of trying to prove the lambardar’s negligence or 


miscondtict at the peril ‘of-losing- all their claim: ‘tor previous 


‘ arrears even though actually collected. 
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‘That there can, be no principle of Jaw or procedure compelling 
‘a.co-sharer to sue either on the’ basis of aciual collections only 


` or on the basis of gross rental for the period in suit excluding 


arrears, Can be perceived at once by considering. the_case of 
an assignee of the profits for one year, If such an assignee 
' gets. a decree for his share of the profits actually. collected in 
one year, is there any ręason to debar him from recovering the 
balance of the profit, if collected afterwards, provided of course 
limitation does not come in? 


I cannot conceive of any reason why, if” the lambardar is 


J négligent i in one out of three years, the co- -sharer should not 


' sue on the gross rental basis for that year and on. actual collec- 
tions for the ‘other two years. I am altogether unable to 
appreciate the argument that even though a co- -sharer has got 


year collected A eae he cannot get a eee for those 
arrears simply because the defendant has been proved to be 


` guilty of such negligence or misconduct in the subsequent year 
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as:to make’ him ‘liable to account for ihe rents remaining un- 
collected also. ` 


Coming to ‘the case law on -the gueslion: I have Haas 


' “referred to the case of Nand Kishore v, Ram Ratan, [1887] 
< AJW. N, 250, where Maumup, J. pointed out that under the 
i corresponding section of the Rent Act, the word profits meant 


“ not only rent in respect of the years to which the rent relates 
but also to such: arrears of rent as are actuaily realized by the 
lambardar during the year to which such suit may relate.” 


In S. A. No. 996 of 1905 Ram Dayal v. Seth Janki Prasad, 
_ decided on the 3rd of January, r908, by Sranvey, C, J. and 


Burkitr, J., a second suit to recover the balauce of arrears 
subsequently collected by the /ambardar was entertained. The 
case can, however, be distinguished on the ground that the 
first suit had been referred to arbitration and the award had 
declared that the plaintiff should recover in future any arrears 
if they were realised, 


_ After this came S. A. No. eye of rg1s, Sham Lal v. Raj 
Bahadur, decided on the-27th of June, 1917, by Piccorr and 
Ryves, JJ. and reported at the foot-notes on pages 31 and 32 
of I, L. R., 43 Allahabad. In this case the plaintiffs, in addi- 
tion to claiming their share of the profits for 1315, 1316 and 
1317 Fasli, also claimed their shares of the arrears of rent 
remaining outstanding for 1312, 1313 and 1314 Fasli which 


-were realised in the years in suit. The claim for arrears was 


altogether disallowed. The judgment was based on the sup- 
position that the claim for the arrears of 1312,,1313 and 1314 


` Fasli was barred by time and it could not be properly included 


in the claim for'1316 and 1317 Fasli. ‘Towards the end-of the 
judgment the learned Judges conceded that the divisible pro~ 
fits of an agricultura? year meant ordinarily the net balance 


` remaining in the hands of the lambardar after deducting the 


larid revenue, ‘cesses, village expenses and chankidar’s dues 


- Troim his total realization made during the year, whether on 


account of the payment of the year itself ‘or on account of the 


' payment of the+previous years, They, however, went on to add 


that if itis desired to invoke the provisions of section 164, 
clause (2) of the Tenancy Act, the co-sharers could not do 
more than claim an account on the gross rental payment for 


‘ that agricultura] year. ‘Thjs remark, however; must be under- 


stood with reference to the assumption made in that case that 


_ the claim for the years 1312, 1313 and 1314 Fasli was barred 


by time. The learned Judges were much influenced by that 
circumstance -because they remarked that to hold otherwise 
would be to avoid the law of limitation and going beyond the 
intention of section 164 of the Tenancy Act. 


In the case of Chhabraji Kunwar v, Ganga Singh, [1920] 
I. L. R., 43-All., 29; 18 A. L. J. R., 863, Ryves and GOKUL 
Prasan, JJ., purporting to follow the ruling in Sham Lal v. 
Raj Bahadur, held; that ina suit for profits by a co-sharer 
against a lambardur, the decree must be based either on the 
gross rental ‘or.on the actual collection. . It could not be based 
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: partly on the one and partly on the other. In that case, al- 
though the claim for the arrears of 1320 Fasli had not become 
time-barred, it was disallowed. This case was followed by the 
same Bench in the case of Jodhi Ram v. Musammat Kauasilla 
20 A. L. J. R, 313 and was again followed by Ryves 
and Daxiers, JJ., in Chhammi Lal v. Musammat Sukhrani 
Kunwar, 74 I. C., 19. . But before the last mentioned Bench, 
thecase I am going to refer to presently was not referred 
to at all, i 

In S. A. No. 1478 of 1920, decided on the rgth May, 1922, 
reported in the Supplement to Vol, V of the Unpublished: Deci- 

- sions at page 162 (Asad Ali v. Faiyaz Ali), Linpsayand Kan 
Haiya LaL, JJ., referring. to the principles laid down in the 
rulings reported in 18 A. L, J. R., 863 and 20 A. L. J. R., 313, 
did not feel inclined to accept them as being principles of 
universal application. They were, however, able to dispose of 
the case on an altogether different ground. With great respect 
I say that I have grave doubts as to the correctness of the rule 
laid`down in 43 All, 29, 20 A. L. J. R., 313 and 74 I, C., 19 
and feel that such a rule would affect the rights of the co- 
sharers unjustly, 


Of course the limit to a claim for arrears is imposed by the 
rule of limitation prescribed in the Fourth Schedule, Group B, 


- which fixes three years from.the date © when the share of the 


profits becomes payable’? and not from the date when they are 


actually realised, But when no question of negligence and 
‘misconduct arises, the share of arreats of rents cannot be said 


t4o-become payable by the lambardar to the co-sharers before 


*those arrears are realized, The 1st of August fixed by-the Local 
Government, under section 163, must, therefore, be the rst of 


:-August next after the realization awd not necessarily the rst of 


_August following the agricultural year to which the arrears relate, 
‘Thisis the necessary conclusion if the word ‘ profits’ in section 


. 164 includes past arrears. The right to recover a share of the 


arrears arises after the arrears are collected, and it is difficult 
. fo see how limitation can begin to run before the cause of action 
has arisen, Suppose the lambardar has had to sue a defaulting 
tenant for arrears of rent. The suit is brought after two years, 
the litigation takes a year and the decree remains in execution 
for several years, and then the decretal amount is realized. Is 
the co-sharers' right to get thefr. share of this amount barred by 
time? Iam satisfied that it-cannot be. For these reasons, I 
think, with great respect, that the case of Nazir-ud-din v. Achhi 
Begam, [1921] 20 A. L. J. R.,95, also does not lay down the 
correct law, s Sos 


In view of the fact that the two questions raised in this case 
are of great importance to this Province, as suits for profits are 
filed by the thousand every year, and the fact that theright of 
co-sharers are affected adversely, I feel constrained, in spite of 
the successive rulings, to refer the questions to a higher Bench, 


Mukerji, J.—This appeal raises a question of far-reaching 


- gonsequence and requires careful consideration of. the law. 
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. The appellant in this Court was the plaintiff in the court cmi 

below. . He brought the suit, out of which this appeal has EEP 

arisen, for recovery of profits for the year 1327 Fasli, against 1924 

the respondent who. is thé lambardar of the village. ‘The SHxo 

-appellant’s share in the village is 4. Although the suit was GHULAM 
described as one for the. year 1327 F., the suit included a 
claim for sums of arrears for the years 1324 to 1326 F, 
recovered by the iamıbardar, in the year 1327. The plaintiff 
alleged that the respondent had been negligent in the matter 
of collection in the year 1327 F. and the courts below have 
accepted this allegation as conect. 


The defence in the suit was, infer alia, that the claim in oN 
respect of the arrears of the year 1326 F. was barred under 
Order 11, rule 11 of the Code of Civil Procedure. At the time 

‘of the argument, a further plea was raised that it was not 
permissible to the pJaintiff to claim arrears of the previous 
years, if he was disposed to claim his share of the gross rental, 
on an allegation of negligence on the part of the lambardar 
during the year or years in suit.. That is to say, the plea was 
taken that -the plaintiff should content himself either with 
taking what was collected for the year 1327 F. (negligence or 
no negligence on the part of the lambardar for the year 1327 
F.) and the arrears for the previous years collected in 1327 F. 
or he should content himself with his share in the gross-rental 
of the year 1327 F. foregoing all claim for the arrears of the 
previous years although collected inm the year 1327. 


_... The court of first instance allowed the plea of the defendant 
on both the points'and decreed the claim on the basis of the 
gross-rental of the year. 1327 F. and held that the claim for 
the arrears of 1326 F. was barred under the provisions of Order 
11, rule 11 of the Cod@ of Civil Procedure. 


-~ The court of first appeal found itself bound by the rulings 
of.this Court and dismissed the appeal of the plaintiff. It 
did not enter into the question whether the claim for the year 
1326 was or not barred by the provision of the Code of Civil 
Procedure. Evidently the question did not arise after it was 
held ‘that’claim for only 1327 F. could be considered. 


In this Court, it has been urged by Dr. Agarwala that the 
courts below were wrong in interpreting the rulings of this . 
- Court and that, if the rulings of this Court have been rightly 
interpreted, the rulings did not lay down correct law. 


It must be noted that, if this contention of the appellant be 
allowed, the other question as to the application of Order 11, 
rule rr of the Code of Civil Procedure will have to be also 
considered either by this Court or by the lower appellate court. 

Now let us consider the question before the court, It has 
been formulated before. But it will be better’to re-state it 

_ ‘for the sake of clearness, It is: 


“ Whether a plaintiff suing for the profits of any particular 


year, can claim or not the arrears in respect of the previous 
“years but collected in the year under suit, if the plaintiff 
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‘should dllege that the lambardar has been negligent in the 


year in'suit and has not collected all the rents etc. that could 


.-have been collected by him and that, therefore, the plaintiff is 


entitled to recover the profits of the year in suit not on the 
basis of actual collections but on the basis of the gross amount 
that could have been collected ?” 


I will consider the principles and the law eee examining 
the authorities on the point. 


‘To start with, ‘the question itself, in my opinion, involves a 
wrong statement "of the rights of the co-sharers. The lambardar 
is only an agent for the co-sharers, and he is bound to hand 
over to the co-sharers their shares of the profits after deduc- 
tions of the just expenses and his own remuneration and share 
of the profits. ‘This is the subsiuntive right and lability of 
the co-sharers and the lambardar. But, for the purposes of 


‘ working out this right and liability, it is necessary to fix the 


“ date for the distribution of the profits. For, otherwise, any 


co-sharer may bring a'suit at any time and there would be a 
multiplicity of suits. © Further, as in the case of other suits, it 
is necessary to fix a limit to the time within which a suit for 
profits may be allowed to be instituted. ‘The law accordingly 
fixed that the profits should be’ distributable at the end of each 
year. The year expires on 30th of June and the authorities 
have laid down that the profits for any year would be payable 


- after the expiry of that year, on ist of August. For example, 


the agricultural 1327 F. expired on goth Jupe, r920 A, D. and 
it would not be permissible to the co-sharers to claim the profits 


- of that year before rst August, 1920, ‘The period within which 


the :siit must be brought has been laid down as 3 years, and 


' dny suit for the profits for the year 1337 brought after rst 


August, 1923 would be barred by limitation. 
Thus it will be seen that, for the calculation of.the profits, 


- the time has been divided into years. <A year is, therefore, a 


unit for the purposes’ of calculation. A year is again usually 


"divided into halves, the kharif and rabi halves. This is so 


where the property yields two definite harvests. In the case of 
other crops, an arbitrary division is made and some crops are 
regarded as sabi crops and others as kharif. ‘Thus a co-sharer 
may sue for the profits of only the kharif crop of a year, but 
he cannot sue till the date fog division fixed for the distribution 
of the profits has arrived. o 


The division of the period during which the. profits have 
accrued into units of years would be a proper division as the 
rent payable by tenants is calculated by the year, The profit for 
any particular year, therefore, is the income from the property 
that has accrued. (whether realized or not) in the course of 
that year. If arent payable by a tenant for the year 1326 be 
realised in 1327 F, a co-sharer would: get his share of it as 


-the profit of the year 1326 and not as of the year 1327. Sup- 


pose a co-sharer sells his property at the end of 1326, and the 


“""arrears of that year are collected in 1328; he would still be 
“entitled to recover it, ' 


VoL. 


5 oe 


XXIL] ; HIGH COURT 617 


It follows that although a co-sharer has an absolute right to 
all the profits accruing from his share of the property, he has 
to specify for which unit or half unit he claims, when he makes 
a demand. He hasto say that he claims the. profits which 


“accrued in. such and such year. If this be correct, it is not 
„right to say that a claim for the profits of 1327 F. would 
_ include all the arrears that accrued due in the past years but 


which were collected in the year 1327 F. Thus the claim of 
the appellant before us is virtually a clajm for the years 1324 
to 4327 F, His. claim includes his share in the monies that fell 
due to him and the other co-sharers, in. the yeats 1324, 1325 
and 1326 respectively although these monies were. not collected 


_ till 1327 F. 


‘Incidently it may be pointed Gal that there can be no bar 
to: the maintenance of more, than one suit for the profits of 


one particular year, though, except in certain cases, the second 


suit.would also include a claim for a subsequent period.. Sup- 
pose a cosharer sells his share ina village at the end of 
1324 F. He sues for recovery of his share in the profits of 
1324, and itis found that the collections have been less than 
the amount that accrued due in the course of the year and this 
without any negligence on the part of the lamburdar, The 
co sharer would get his share of the money actually collected. 
‘There is nothing in the law, nor in justice to prevent him from 
suing the lambardar again for the balance of the profits when 
the game may have been collected provided his suit is within 
time. He did® not omit anything from his claim, in the first 
suit, and hence Order 11, Rule tr will not bea bar. The 
principle of res judicaia will not apply, The suit was partially 
decreed on the simple ground that only a smaller sum had been 
collected. If we do not permit a second suit, we shall put a 
premium to a lambardar’s not collecting the full amount of 


` the dues. ° 


“To go back to the subject “The profits for a particular year 
is, therefore, only what accrued due in that year and does not 
include the sums that fell due in the carlicr years but were 
collected in that particular year. 


If this view of the law be correct, it would follow that the 
plaintiff’s claim splits itself up into distinct portions. One 
portion relates to arrears for ex324, collected in 1327, another 
to arrears for 1325, collected in 1327, a third to arrears 
of 1326 collected in 1327 and, lastly, to profits fur 1327. These 
are distinct claims, based on distinct causes of action and 


but for the permission to combine causes of action, separate 


suits would be necessary subject, howevér, to the provisions of 


- order 41, rule 11 of the Code of Civil Procedure. 


Tf then the causes of action be distinct, there would be no 
bar statutory, or on general principles, to the plaintiff claiming 
the arrears of the previous years and the profits of the year 
just ended, simply because with respect to the last item of 
the claim he says that the lainbardar has been negligent in 
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, making pollecidns, The lambarčar may not have been negli- 


‘genti in the earlier years or his negligence may be made no 


ground for complaint. 


Now, if we examine the language of the statute, we can 
discover no bar to the maintenance of such a suit. Section 164, 
clause (2) says that the court may award to the plaintiff not 
only his share of the profits collected but also of such sums 
as have remained uncollected owing to the negligence or mis- 
conduct. of the lambardar, The lambardar, thus, may be held 
liable for the distribution of the monies collected by him on 
account of the previous years and for the year just ended 
and also.for sums which accrued due in the year just ended 
and which remained uncollected owing to the negligence or 
misconduct of the lambardar. 


: Now let us examine the authorities. The first reported case 
is-that of Chhabiraji v. Ganga Prasad, 18 A. L. J, R., 863. 


. In this case, Rvves and Goxut Prasan, JJ., following an un- 
`. reported case decided by Piccott and Ryvss, JJ., came to the 


‘ conclusion that a plaintiff, ina suit for profits against a 


d 


‘ 


lambardar, could either claim on the basis of the actual collec- 
tions (in this case-he may include arrears collected for previ- 
ous years in the course of the years in suit) oron the basis 
of the gross rentals, for the years in suit, foregoing in such a 
case his share in the arrears collected for the previous years. 
In both the cases, the ground given was, as understood by me, 

this. The rule of: limitation is that a suit for profits must be 
brought within 3 years of the month of August following the. 
close of the year (No,-16 of the 4th. Schedule to the ‘Tenancy 
Act). -If the arrears, say 4 years old, be collected by the 
lannbardar, a suit for the arrears would ordinarily be time- 
barred for the récovery of the same. But if the plaintiff treats 
the arrears as the profits of the years for which he has sued, 

being the sum actually collected by the iambardar, the question 
of limitation may be waived. But if the plaintiff should claim 
both the arrears collected and the gross rental of the years in 
suit, he will be claiming both the items barred by time and 
the profits of the years in suit. He cannot have both ways. 
With utmost respect, I have not been able to appreciate the 
argument. If the claim with respect to the collected arrears be 
really time-barred, I fail to see how the question of limitation 
can be got over by giving thé plaintiff the arrears on his watv- 
ing to claim on the basis of gross rental, 


In the case of Nagir-ud-din v. Achchi Begum, 20 A. L, J. 
R.,95, Ryves and Gorur Perasan, JJ. held that the starting 
point of limitation for a suit for profits, under section 164 of 
the Tenancy Act, was ist August following the close of the year 
(agricultural) and that a suit for recovery of arrears of profits, 
even if instituted within 3 years of actual collection, would 
be time-barred if the suit has been instituted more than 3 years 
from August following the close of the year on account of which 
the arrears have been collected by the lambardar. If this really 
he the law, it must be said that it is extremely unfair to the 


rn 


` 


vok. 
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co-sharers and’ extremely partial to the lambardar. I would 


` respectfully dissent from this view. I will examine this ruling 


of their Lordships presently, But assuming this to be sound 
law, all that will follow in the suit before us now is that only 
so much of the suit should be dismissed as would fall beyond 
time, and would not justify the rule that if the plaintiff should 
claim on the basis of gross rental for certain years, he should 
give -up his claim for the arrears undoubtedly collected by the 


i lambardar for the benefit of not only himself but also. of all 


4 


the co-sharers, 
In the present case, 
year 24 E€ ended on 30-6-1917 A, D. 
» 725 F do -do do 1918, 
» 26F do do do 1919, 
» °27F doe do do 1920. 
The suit was brought on ryth January, tg21. The starting 


‘point for Jimitation for the claim for 1324 would be 1-8-1917, 


and for 1325 would be 1-8-1918. Thus only the claim with res- 
pect to 1324 would be-time-barred. There would then be no 
justification to . disallow the claim with respect to the years 
1325 and 1326, on ‘the mere apprehension, of limitation, The 
courts can- examine éach-casé and dismiss only so much of the 
Claim as would be barred. There is, therefore, no greund for 
laying down avery broad rule without regard to the actual 


‘facts of a cas 


..Jf we examine the question of limitation, we shall find that 
the ‘starting point is given in wide language. . Column 5 of the 


~ ath schedule No. 16 says that the period. begins from ‘t When 


jhe share of the profitsebecoines payable”. This date is fixed 


by ‘the: “Local Government as ist August in cases where no date 


has been “fixed: by the settlement: officer or by the co-sharers 
théinselves. Ifa “suit for, -say 1324 F., has to be brought, the 


i -starting point wouid- ordinarily be 1-8- 1917. But suppose such 
1+ a suit is brought and it is found that out of the net profits 
. Givisible of, say Rs. rooo, only 600 has been collected, sand- the 


plaintiff gets his 4 share in it, if the balance be not recovered 
till (as alleged in this case) 1327, must the plaintiff. lose his 
share of it for the simple peagon that the money could not be 
realised earlier and although no blame attaches tohim? -But 


-it will ‘be argued, ‘well the law says so, and we cannot help 


it.’ But does.the law really lay ‘down such an absurd rule? 
The law.starts the period from the time when the profits be- 
come payable. A share of.rent not realised cannot be payable 
till it has been recovered by. the lambardar. Suppose ina suit 
brought before the -co- -sharer claimed onthe basis of gross 
collection and the court held that there was no négligence. 
Then the arrears for 1324, are” collected in 1327. Why should 


` it not be said that this sum of profits became payable after 


the end of 1927 and on 1 8-1920? ‘This would be the natural 
meaning of the words. All that the law says is‘that the -plaint- 


iff must .claim within 3 -years of the date, when-according.to 
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the rules the amount should haye been paid to him. The 
amount realized in 1920 could not have been payable to him on 
1-8-17, : 

I am, for the above reasons, of opinion that the suit is main- 
tainable and the courts below should find out on what dates 
the arrears for 1324 to 1326 were actually recovered. 

On the question of the application of order 2, rule 2 of the 
Code of Civil Procedure, it does not appear how it can apply. 
All that has been urged is that there was no previous suit for 
the year 1326, If not, it does not matter, If the arrears of 
1326 were not realised till 1327 F., could any claim for the 
money now claimed could have been made earlier? ‘The facts 
disclosed do not justify a dismissal of the suit for the year ° 
1326, Q “4 

I would remand the suit to the court below under order 41, 
tule 23 of the Code of Civil Procedure and ask the District 
Judge to dispose of the appeal according to law. The costs 
in this court to abide the result, the costs including the fees of 
counsel on the higher scale. 


M. L. Agarwala and Harnandan Prasad, for the appellant, 

Uma S hañkar Bajpai, for the respondent. 

The following judgments were delivered :— 

Watsu, A. C. J.—The reference was laid before, what is 
called, a Full Bench, because of the great importance of securing 
that there should be no misunderstanding in the minds of the 


courts below who have to deal with thousands of these suits 
year by year as to the principles which ought to regulate the 


decision of claims by co-sharers against their Jambardars, I 


think I am expressing the view of the whole Bench when I say 
that no Bench of this High Court ever intended to lay down 
a principle which would-effect a change in the law. The 
difficulty has arisen over the use of language which, when 
separated from its context, may be understood to mean more 
than was really intended. The questions which have been 
referred to this Bench are as follows :— 


1. Whether in a suit under section 164 of the Agra Tenancy 
Act, a co-sharer is entitled t8 a decree for his share of the 
arrears collected on account of previous years, as well as his 
share of the gross rental for the year in suit, in case the 
negligenee or misconduct of the /ambardar is proved. 

2. Whether the period of limitation for a suit under section 
164 for a share of profits in respect of arrears collected 
subsequently, begins to run (a) from the rst of August 


immediately following the year to which these arrears relate, 


or (b) from the 1st of August following the year in which the 
arrears are realised. 

In my view Dr. Agarwala, in opening the argument this 
morning, was right in enforcing what he called the fundamental 


4 


VOL. Xxu.} HIGH COURT 621 


principles underlying the question of adjusting accounts between 
a co-sharer and his /ambardar. I'or the purpose of collection 


and distribution, a /ambardar is undoubtedly the agent of the’ 


co-sharez and that legal relationship, when a question arises with 
regard to the accounting by the /ambardar for the rents and 
profits for which he is responsible on behalf of his principal, 
sets in motion two recognised principles of contract law., The 
first is this:—An agent who collects money for his principal 
subject to a proper deduction for conimission, expenses, outgoing 
and so forth, is a debtor to his principal for the balance in his 
hands. The liability to pay arises when the amount is 
ascertained, subject to this, that if there is a customary period, 
or a period fixed by some notification having the force of law, 
such as in this case the 1st of August, or as in England the 
ordinary quarter-day, it becomes payable in the eyes of the law 
on that date. The fact that it fell due, for example, in the 
years 1321, 1322 or 1323, could not affect the co-sharer's right 
to it if it was not received and ascertained till the year 1324. 
The delay in such a case is neither the fault of the lambardar 
nor the fault of the co-sharer. It is the fault of the tenant 
cand cannot affect the contractual rights of the parties. This, I 
take it, is a correct statement of the contractual relationship as 
laid down in sections 217 and 218 of the Contract Act. The 
second principle is sthis:—An agent who neglects his duty, that 
is to say, who is guilty of a breach of contract, is ordinarily 
liable to pay eompensation, or what is called damages, which 
directly follow from his breach. If a lambardar does not collect 
from solvent and willing tenants, if he syuanders the cash, and 


generally fritters away. profits which might be realised if he. 


were ordinarily diligent, he is, in the eyes of the law, apart from 
anything inthe Tenancy Act, liable for breach of contract. 
This is provided by section 212 of the Contract Act. In that 
case the mischief is different from the one to which I referred 
under the first principle. He is liable for his own default and 
not for the default of the tenants. But in each case his legal 
liability, when brought before the court, is a matter of account. 
He has knowledge of the materials in his hands which enables 
him to lay before the court the true state of accounts. The co- 
sharer has no more than a general knowledge of the rental 
which ought to be forthcoming, and of the actual failure which 
has taken place. Now to these two just claims recognised by 
the Contract Act, there can be only two defences, if the legal 
relationship is admitted, as of course it must be in the case of a 
lambardar and a co-sharer. The first is satisfaction either by 
cash payment or contra account. The second is limitation, by 
which the law prohibits the co-sharer from enforcing his claim. 
I think we are all agreed, I hold strongly that there is nothing 
in the N. W. P.. Tenancy Act. and particularly in sections 163 
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and 164 which deal with these matters, which professes to 
modify or qualify, or in any way cut down the fundamental 
contractual rights of a co-sharer as against his /ambardar. It 
is always dangerous to use language outside the statute, but, in 
my opinion, section 164, with which we are immediately 
concerned, deals only with machinery. That is to say, it 
provides that on the revenue side a co-sharer may sue-in the 
Revenue Court his lambardar for his share of the profits, and 
he also may ask the court in such suit to deal with a negligent 
lambardar in the manner prescribed in sub-section 2 of 
section 164. 


I do not wish to say anything which will tend to obscure 
the question, or create misunderstanding in the minds of the 
lower courts with reference to their method of dealing with 
such a claim as this, but I will take the simplest possible 
illustration. 


There is a lambardar who has been grossly negligent, and 
who, if nothing else appeared, would be liable for a decree for 


-the gross rental. It so happens that, say half a dozen tenants 


desirous of discharging their liabilities, in spite of his negligence, 
have handed over to him their rents so that he is.in possession 
of the rents of six of the tenants. If the co-sharer knew this 
fact, I can see nothing in the Act which- would prevent him 
from doing what he might doin an ordinary court of law, 
namely, from suing the /ambardar for his share of these ‘six 
tenants, and in addition for the gross. rental in respect of the 
failure of the lambardar} owing to his negligence, to collect 


„anything beyond anything what the’ tenants had voluntarily paid. 


It seems to me that so long as the co-sharer does not get 
anything twice over, únder section 164, the court could decree 
the suit in that way. It could also adopt the alternative method 
of decreeing what would produce the same result, namely, of 
awarding the gross rental for the whole zamindariin respect 
of the /ambardar's negligence, allowing the lambardar credit 
for, that is to say, recognising the lambardar’s right to retain 
in his hands the actual collections which he happened to have 
made owing to the voluntary act of the tenants. In that sense 
it is true to say that in one year a co-sharer cannot have both 
the gross rental and the actual collections, but so far as - I can 
see, that is the only true sense. Subject to his not getting 
anything twice over, he is entitled to ask the court for his share 
of actual collections arising out of one set of circumstances, 
and gross rental arising out of the other. I have only taken 
that as the simplest illustration which I could think of. It 
follows, of course, from that, that in my opinion there is 
equally nothing to prevent, in a suit against a lambardar by a 
co-sharer for the arrears claimed in respect of three years, the 
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co-sharer from recovering from the lambardar, not only the 


gross rental on the ground of negligence for each of the three . 


years in suit, but in addition such amount as he can show, or 
the lambardar admits, that the lambardar has in fact received 
in respect of rents which were due from the tenants in the 
years preceding those in suit, but received by the lambardar 
in the years in suit, in spite of his negligence, always of course 
provided that no claim made against the /ambardar for arrears 
is barred by statute as against him. I am inclined to think that 
the difficulty, which has created obscurity as to these principles 
which I have endeavoured to state, has arisen more from mis- 
understanding than from actual deliberate decision by any 
Bench of this Court, but I agree with the District Judge, who 
decided the case which has come up to this Court in appeal, that 
he was confronted with decisions which he was bound to follow 
as he did. The cases | refer to are Chhabrajt Kunwar v. Ganga 
Singh ('), and the report of a decision by my brothers Piccort 
and Ryves incorporated in a foot-note in the report of the case 
above-mentioned, decided by them in a second appeal in July 
1917, where it may be Said that they indicated that collections 
of arrears preceding the years in suit could not be recovered 
in the same suit asa suit for gross rental in respect of the 
years in suit. I am inclined to think that the Bench treated the 


arrears which were claimed in that suit as being already statute- 


barred. If they di, I agree with their decision or dicta. If, 
on the other hand, the claims were not in fact statute-barred, 
I feel myself unable to agree with the opinion they expressed. 


That brings me to the second question. J am of opinion 
that as between the co-shaier and the /ambardar, the statute 
begins to run in respect of arrears collected, no matter in what 
year the rent became due as between the tenant and the zamin- 
dar, in the year in which they have been received by the 
lambardar. ‘The date in that year is fixed by rule, namely, the 
ist of August. The agricultural year ending on the 30th of 
June, the īst of August provides a convenient margin for 
settling up accounts, and I will just state shortly my reason 
for holding that the statute rups from the ist of August fol- 
lowing the agricultural year. The word used is “ divisible”, 
Now you cannot divide what you have not received. You may 
apportion it, but you cannot divide it. When the lambardar 
receives the rents, no matter out of what year they arise, under 
the contract of tenancy, he is entitled to deduct frem the gross 
the expefises of collection, revenue, cesses, out-goings, and his 
own commission. Having done so, he arrives at what is called 
“the nett”. Until the nett is ascertained, no one can say what 
is the share due to any particular co-sharer. It is the nett which 
is divisible, because the account is dealing with profits, and, in 
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my opinion, when the statute talks of “ divisible”, it means 


.divisible on the 1st of August. It is the profits which he has 


to, pay and divide, not the rents.: Thus if he collects rent due 
in 1922, and collects them and receives them in 1924, he brings 
them into his 1924 account, debiting them against himself. On 
the credit side, as I have said, should appear all his expenses 
and charges. The difference between the -debit and the credit 
is the nett, which is divisible on the 1st of August, 1924, and 
becomes payable on that date, and the statute runs from that 
datei: I- agree’ with’ my ‘brother DantEts that when, and in so 
far as, the claim is based on negligence, the statute runs from 
the; rst of. August next following the period in which the negli- 
gence. occurred. In my opinion the two questions submitted to 
the court ‘must be answered in that way. 


7 Jiii S . 

I am not prepared to say that the decision in the case of 
Naziruddin v. Achchi Begam (1), is necessarily wrong. My 
brother Ryves thinks'that it should not have been reported, and 
it certainly does not state the facts clearly as unfortunately is 
too often the case in the reports. 


In my opinion the answer to the first question is “ Yes”, 
and the answer to the second question is: “the Ist of August 
following the year in which the arrears were realised.” g 


SULAIMAN, J.—I agree. My views with reasons are fully set 
forth in my order of reference which I adopt. I have nothing 
more to add. i : 


Ryves, J.—I agree generally. 


As I was a paity to the thrte cases which have been 
discussed, I think I should add a few words. ‘The case reported 
in Chabraji Kunwar v. Ganga Singh (*) is really irrelevant, 
because the decree was based on “actual collections’. The 
judgment, however, perhaps unfortunately, reproduced a dictum 
contained in the carlier decision (reproduced in the foot-notes). 
That dictum was based on the assumption that the arrears of 
which it speaks of the previous years were time-barred. While, 
therefore, neither case is really an authority for the general 
proposition that if a decree is given against a lambardar under 
the 2nd clause of section 164, on the gross rental of a particular 
year, he cannot also be held responsible for the profits of 
previous years collected in that year, I know it has been 
generally believed that both these decisions do support the 
proposition. Iam glad that this mistake is now corrected. 


The third ruling Nagtr-ud-din v. Achhi Begun (1) refers 
to.section 163. ‘The judgment does not set out all the facts. 


1) [i1921] 20 A. L. J. R., 95. 
2) [1920 I. L. R., 43 All, 29. 
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There was no discussion of the point in the judgment, and it 
seems we accepted the opinion of the District Judge. 1 find, 
however, on examining the record of that case that the report 
does correctly represent what we held. After hearing the 
elaborate argument in this case, I am satisfied that it was 
wrongly decided, and I entirely agree with the view now 
propounded. I think that the referring orders of my brothers 
SULAIMAN and MUKERJI are unanswerable. a 

Mukerji, J.—I have already written my judgment dealing 
with the two questions now before us. 1 do not wish to add 
anything to what I had already written before the case was 


referred to the Full Bench. My answer, for the reasons already . 


recorded, are on point No. i in the afirmative, and on point 
No. 2 that the limitation begins to run from the ist of August 
following the year in which the arrears are collected. : 


` Dawntgts, J.—I concur in the answers given by my learned 
brothers to the questions referred to us. It is obvious that-no 
co-sharer is entitled in respect of the. demand for a particular 
year to recover more than his share of the gross réntal for that 
year. But subject to this, there is no reason why‘he should not 
join a claim to the gross rental of a particular year in which 
negligence is alleged against the fambardar, with a claim’ for 
collections made by the /ambardar in that year ‘in respect of 
previous years. Inethe present case profits of the previous 
years had been awarded on the basis of actual colfections. | 


.I also agree that the sccond question should be answered in 
the affirmative. Where ina suit gross rental is claimed on a 
plea of negligence, the cause of action arises on the Ist of 
August following the close of the Fasli year to which the claim 
relates, but where the claim is for arrears collected on account 
of past- years, the cause of action arises on the 1st of August 
following the year in which those arrears are collected. - 


By tie Couri.—The answer to the first question is, ‘ yes.’ 
The answer to the second question is ‘from the ist of 
August following the year in which the arrears are realised ’, 


[The Division Bench ultimately’set aside the decree of’ the 
court below and remanded the suit to the Lower Appellate Court 
under order 41, rule 23, Civil Procedure Code, for disposal 
according to law.] 
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Limitation Act, Art. 11-A—When inapplicable—ciuction- purchaser's 
: application for delivery of possession—dudymeni- -debtor’s Sons 
impleaded as parlies—No suggestion of obstruction or resisiance 


atiempl lo oblain possesston—Sons asser! possession on their 
Court—Civil 


Locri Code, Or. 21;r. 99 and 103, - ; 7 


Where an application is made by an auction- purchaser ünde 


. order 21, rule gs of the Code of Civil Procedure for the delivery 


< of ‘possession of certain property making the sons of the judg- 


ment-debtor parties thefcto, the court has to satisfy itself, ‘ 
before directing the removal of the person in occupation, that 
he is the’ judgment-debtor or a person polding th the Property on 
his behalf or claiming title under him. . x 


x ` If it finds: that the person in occupation is in possession in 


. his own right and dismisses the application, and the auction- 


“sa. 


. obstruction, or file a suit. 


= order 2r, 
- resistance or 


purchaser then sues for possession, keld, (MUKERJI, J. dis- 
sénting), that inasmuch as that order is not an order under 
tule 99 dismissing an application complaining of 
obstruction, neither order 21, rule 103 nor 
Art. 11-A- of the Limitation Act can apply. 


Order 21, rule 97 contemplates a previous resistance or obs- 
truction offered to the auction-purchaser in obtaining posses- 
sion. When such a resistance or ‘obstruction is offered, he 
may make an application complaining of such a resistance or 
Till such a complaint is filed, and 
is determined under rule g7, rule .103 has’ no operation. 
Hargis Lal v. Chandu Lal, 69 I. C., 57, referred to. 


First APPEAL from a decrec of Babu GANGA Sauar, 
Subordinate Judge of Muttra. ; 


Gulzari Lal, for the appellant. 


Surendro Nath Sen and Narain Prasad Asthana, for the 


respondents. 
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The following judgments were delivered:— -~ 

SULAIMAN, J.—This is a plaintiff’s appeal arising out of a 
suit for recovery of possession of immoveahle property and 
mesne profits. ‘The plaintiff also offered to let the defendants 
Nos. 1 and 2 redeem him if they chose to do so. 

The facts of this case are as follows:—Cn the 5th July, 
1889 a mortgage-deed was executed by one Dharamjit ostcnsibly 
in -favour of Tursi. It is not.now disputed that this Tursi 


was benamidar for Sobha Ram, the real mortgagee. - On the, 


27th July, 1896, Dharamjit sold the equity of redempticn,in 
the mortgaged property to Ganga Ram and Dhanwant. It may 
be stated that although the sale deed stood in the name of these 
transferees, the mutation of names was subsequently «fected 
in favour of the sons of these persons. It is not necessary .at 
this stage to.state all the circumstances under which the mutation 
of names was effccted in that Way as that question has not been 
gone into by the court below, 


On the 20th December, 1909, Sobha Ram, the real mort- 

` gagee, brought a suit for sale against the mortgagor, Dharamjit, 
as well as his transferees, Ganga Ram and Dhanwant. Hefalso 

impleaded a prior mortgagec, Badri. The sons of Ganga Ram 

and Baru Mal were, however, not impleaded: It appears‘from 

the judgment in that case that the position taken up in defence 

by Ganga Ram and Dhanwant was to put the plaintiff to strict 

proof of his allegations. It does not appear that there was 

any suggestion thrown out that the suit was defective on’ šc- 

count of any non-joinder. The suit terminated in a decree 

for sale on the 6th Jung 1910 and. the appeal preferred 

to the High Court by Ganga Ram ard Dhanwant was also 

ultimatély dismissed. On the zoth August, 1913, in execution 

of the mortgage decree for sale, the property was put up: for 
sale and purchased by the decree holder Sobha Ram himself. 

The sale was confirmed and the sale certificate was granted to 

the decree-holder purchaser later on. The record of that pro- 
ceeding is not before us but it appears that after the-sale had 

been’ confirmed, the auction-pyrchaser put in an application, 
which, however, is not on the record, purporting to be under 

Order 21, rule 95. In this he impleadcd Tursi Ram and Chhedu, 

the sons of Ganga Ram ond Dhanwant, judgment-debtors, 

alleging that these latter persons were in possession of the -pro- 

_perty on behalf of their- respective fathers. Objections were 
raised by the sons mainly on the ground that they ‘were 
in possession of the properly on their own account and were 
holding it under some sort of partition with their fathers. The 
. learned Subordinate Judge, who had this application before him, 
came to the conclusion that Tursi Ram and Chhedt were in 
possession on their own account and not on behalf of the judg- 
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scivit. ment-debtors: He accordingly dismissed the application on the 
- 1924 “3rd July, 1914 
Boni ‘The plaintiff made an attempt to appeal from that order but 


Soana-Ram his appeal was dismissed on the technical ground that no appeal 
+ Tay from such'an order. 
“Turst Ram. 


-= ° „After thé expiry of more than cne year from the date of 
Sulaiman: J. the order passed by the Subordinate Judge, the present suit has 
- been instituted by Sobha Kam for recovery of possession against 
.- Tutsi and Chhedu as well as other defendants. The claim was 
` principally contested by these two persons ard the main defence 
- put forward on their behalf consisted of a plea that the oider 
passed on the 3rd July, 1914 was an -order under order 21, 
rule -99, and ‘that, therefore, the present suit was ‘barred - by 
Article 11-A of the Limitation Act, as it had keen brought more 
“than one ‘year after that order. It was also pleaded that the 
‘defendants, were holding possession of this property. under a 
private partition on their own account, and the claim was also 

_ barred by the 12 years’ rule of limitation. 


f “The: learned Subordinate Judge did not record evidence in 
this case but took down the statements of the pleaders for the 
.-parties. These statements are printed at pp. 18 ard 19.of the 
paper book. The pleader for the plaintiff admitted -that ‘after 
the auction-purchase the plaintiff had filed an application in the 
execution court for delivery of possessioff impleading therein 
Tursi Ram and Chhedu, sons of Ganga Ram and Dhanwant 
respectively, that both the sons filed objections which were 
allowed on the 3rd July, 1914 and that the application. for 
delivery of possession was disallpwed against Tursi Ram and 
.Chhedu. He alleged, however, that the two sons were either 

- members of à joint ‘Hindu family with their fathers and there- 
fore bound hy the decree against them, or, if they were scparate, 
then: there could be-no transfer of property in their favour in 
the absence of a registered document. The pleader for the 
defendants stated that he had two objections to the suit. The 
first was the bar of order 21, rule 99 read with rule 103 of 

. -the Code of Civil Procedure, and the second was that the- pro- 
perty in question had fallen to the share of the contesting 

. defendants by a private partition effected between them arid 
their fathers: in 1901, and the claim, therefore, was barred as 
. against them. 


“She learned Subordinate Judge has dismissed the suit cn the 
` přeliminary ground that the suit, having becn filed moreithan 
rone year after the order of the 3rd July, 1914, was: barred. ny 
+ Article 11-A of the Limitation Act. 


‘There can be no doubt that after an auction-sale ia taken 
' place and.it has been confirmed, the property .vesis in thé anction- 
“purchaser. The auction-purchaser can obtain delivery of pos- 
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session against his judgment-debtor.’ For this, remedy i is provided 
for under the Code. If, however, there is . some _pérson other 
„than the judgment-debtor, who, is not bis representative and not 
holding the property-on. his: behalf and who resists or obstructs 
his. possession, there arè two .remedies open to the auction- 
purchaser, namely, either to bring a-regular suit for possession 
agdinst’ that person, or ‘to’ have.-recourse to.a summary remedy 
„by way of an application as provided in order 21;rule 97, dt is 
_ well-settled that- the auction- purchaser. is pot- hound to’. -haye 
recourse to the second remedy. - It isopen'to hint to.do go ifthe 
wants to. save time. -Of course, if-he does and. fails, then- bis 
remedy to bring a regular suit is curtailed and the period of 
time is’ prescribed by Article.11-A of the Limitaticn Act. | It is 
clear, therefore, that tinless the -defendants . can- satisfy . uş that 
there is an order which falls under rule 90 of order 21, which 
operates as.a bar to the present claim, the, regular suit certainly 
is. hot, barred. - The main question whith we have to consider, 
. therefore, is whether there was or was'not'an application made 
under’ order“2r1, rule 97 and. an Pod passed moh rule 99 
rejecting at application.. - JE aTa Tab, aim pE UN ag 


It may “be noted ‘that. altholigh ‘gle’ application ‘filed by the 
‘-auction-purchaser is not on the recefd; ‘yet..the. reference to it 
‘in the order passed by Mr. Moore shows, cléarly that. the 
allegation of the “auction-purchaser was that Tursi Ram-and 
Chhedu ‘were in possession of the property on behalf of their 
respective fathers, Ganga Ram and-Dhanwant. - The application 
“itself purported. to be one under order-21, rule 95. It.is clear 
that when an auction-purchaser wants possession not only against 
the: judgment debtor but also against soine.person holding pro- 
perty on his behalf, or claiming title under him, he. can, apply 
ander order 21, rule 95 and ask the court, if need be, to remove 
the other person who, refused to vacate the:same. In substance 
ard in designation the application which wag filed by the auctién- 
_ purchaser was an application undet..order. 21, rule 95. ‘In, that 
-application there was no express assertion ;that the aucticn- 
purchaser had made any attempt., to „obtain pożsession Of: this 
property, either through’ court. of out of - ‘court, nor was, there 
‘any -suggestion that, any obstruction or resistance had been-of- 
fered to him while he was trying to obtain ’posseséion.. It might, 
however, be inferred that Tursi Ram and Chhedu were impleaded 
because the auction-purchaser had an apprehension that .when 
. he goes to take delivery, obstruction <or-resistapce,. would be 
, offered by these. persons. , 1 may- also note that in, the written 
statement ‘whicli has- been filed in this case. Dy the two ¢ontest- 
„ing defendants,-there is ho. suggestion that. pr iof to the’ aking 
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obstruction or resistance offered- by the defendants to.the auction- 
purchaser’s obtaining possession. 


` Tt cannot, however, be disputed that Tursi Ram and Chhedu 
did object and that Mr. Moore investigated into the matter and 
came to the conclusion that their objections were well-founded. 


It has’ been strenuously contended by Dr. Sen, on behalf of 
the respondents, that a court has no jurisdiction to make any 
inquiry when an application under order 21, rule 95 is made. 
His argument is that the court while acting under that rule is 
simply acting in its administrative capacity and not a judicial 
one, and that the order passed by the court must be "passed 
automatically. Jxamining the rule, however, one is bound to 
hold that the court cannot pass an order deliv ering possession 
of the property to the auction- -purchaser as against a person 
other than the judgment-debtor who is holding property on his 


- behalf or claiming title under him, unless the court “is satisfied 


that he is such a person. I fail to see how an order can be 
passed under that rule against such a person unless either that 
person admits that he holds the property in that capacity or 
the court is. otherwise satisfied that he is holding as such. It 
may be that no thorough inquiry need be made under rule 95, 
but there is nothing under that rule which prevents the court 
from being satisfied on prima facie evidencg as to whether this 
other person is holding the property on behalf of the judgment- 
debtor and claiming title under him or not. If the court is 
satisfied that he is so holding the property, the order can be 
passed forthwith. If, however, the court comes to the conclusion 
that he is holding the property on his own account, there is no 
option to the court but to dismiss the application under rule 95. 
Rule 97, however, contemplates that where the holder of a 


‘decree for the possession of immoveable property or the pur- 


chaser of any such property sold in execution of a decrce is 
resisted or obstructed by any person in obtaining possession ‘of 
ihe property, he may make an applicalion to the court com- 
plaining of such resistance or obstruction. It is clear to my 
mind that an application undew rule 97 cannot be made until the 
decree-holder or the auction-purchascr has been resisted or @ 
obstructed in obtaining possession of the property. It is only 
then that he files an application complaining of such a resistance 
or obstruction. Of course no resistance or obstruction can be 
said to have taken place before any attempt to obtain possession 
has been made. It follows, therefore, to my mind that an 
application under rule 95 asking for possession against a person 
alleged to be holding the property on behalf of the judgment- 


‘debtor is not necessarily an application complaining that resist- 
ance or obstruction has been offered by such a person. In my 
-dpinion the provisions of rule 97 come into operation only wlien 
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either the delivery of possession has been ordered by the court, 


or, at any rate, an attempt to obtain possession has been made 
by the decree-holder out of court. Unless either of these con- 
tingencies has occurred, it is difficult to see how it can be said 
that the auction-purchaser or the decree-holder has been resisted 
or obstructed in obtaining possession. 


I have already stated that in the application filed before Mr. 
Moore, all that was alleged by the decree-holder was that the 
sons were holding the property on behalf of the judgment-debt- 
ors, that there was no suggestion that they had obstructed or 
resisted his possession. The order of Mr. Moore was not that 
an attempt had been’ made by the decree-holder out of court to 
obtain possession and he had been resisted, but that the allega- 
tion of the decree-holder that the two sons were holding the 
property on behalf of the judgment-debtor was not correct but 
that they were actually holding the property on their own 
account. The application was within the scope of order 21, 
tule 95, and in spite of any additional observations made by 
Mr. Moore, Iam bound to say that his order must be deemed 
to be one dismissing the application made to him under order 
21, rule 95. It is impossible to say that the decree-holder’s 
application. was an application under order 21, rule 97 when 
he did not make it under that rule, nor did he allege.the facts 
of resistance or obstruction which are necessary to bring the 
application under that rule. 


Under rule 103 a party not being a judgment-debtor against 
whom an order is made under rule 98, rule 99 or rule 101 may 
institute a suit to establishehis right within the short period 
prescribed by the Limitation Act. 1 have, therefore, to see 
whether. the order passed by Mr. Moore was an order under 
rule 99. That rule requires the court to be satisfied that the 
resistance or obstruction was occasioned by any person other 
than the judgment-debtor claiming in good faith on his own 
account or on account of the judgment-debtor. There was no 
finding by Mr. Moore that any resistance had been occasioned 
by any person at all. A reference to section 74 of the Code 
of Civil Precedure also indicate that the court proceeds after 
the purchaser has been resisted or obstructed in obtaining pos- 
session of the property by some persons holding it on behalf 
of the judgment-debtor. The application under rule 97 is 
separate and distinct from that under rule 95, and has to be 
filed within 30 days of the resistance or obstruction as provided 
in Article 167 of the Limitation Act. I am, therefore, satisfied 
that it is impossible tq hold that the order passed by Mr. Moore 
was an order under rule 99 dismissing an application complain- 
ing of resistance or obstruction. If the order was not under 
that rule, then it is obvious that rule 103 would not apply, nor 
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would, Article 11-A of the Limitation Act apply. It is impor- 
tant to note that under Article 11-A of the Limitation Act; the 
period. of one, year: begins to run from the date of the order: 
made upon an application - by the purchaser_of the property, 


- complaining of resistance or obstruction to the delivery of pos-. 


session thereof. Before, therefore, the defendants can defeat 
the plaintiff’s claim, . they have got to show that there is an 
order against thë plaintiff, more than onc year old, under which 
at’ application complaining ‘of resistance or obstruction to the 
delivery of possession was dismissed. In my opinion there is to 
such application or order on the record. The order passed was 
really. an order ünder order 21, rule 95. ven if Mr. Moore 
went beyond the scope of that rule, which I am by no means. 
a to admit, his order would not come under rule 99. 


“he ‘learned Subordinate Judge has not decided the other 
questions which arose in the case and has thrown out the suit on 
this. preliminary ground alone. I am, therefore, of opinion that 
this appeal should be allowed, the decree of the lower court set 


„aside and the case sent back to the court below for disposal 


according to law. A 


Kan ick Lat, J.—The simple question for consideration 
in.this, appeal is. whether the suit was barred ‘by order 21, tule’ 
103. “of ‘the Code of Cisil Procedure read with Article 11- 'A of 
the Indian Limitation Act. The plaintiff was the auctión- 
purchaser of.certain property which had been sold in execution 
ef ‘his decree to which Ganga Ram and Dhanwant, the fathers 
of the coiitesting- defendants respectively, were parties. The: 
pldintiff sought to obtain possession Over the property purchased 
by ‘him by an application made under order 21, rule 95 of the, 
Code of Civil Procedure to the court which held the sale. In 
that application he impleaded the present defendants, suggesting 
that they held possession on behalf of the judgment- debtors: 
The court made some sort of an inquiry into that allegátion and 
caine to the conclusion that they were in possession in their own 
right.and, not on behalf of the judgment-debtors and rejected 
tlie application, , l . 


“The, present suit 1 was filed by the plaintiff for possession 
of the disputed property with mesne profits; and it was also - 
prayed that. if the defendants wanted an opportunity to. redeem: 
the property, they may be ordered to pay to the plaintiff the 
money: due to him on the mortgage in satisfaction of which the 
property was sold within such time as the court may allow. -So 
far as.the latter relief is concerned, it was clearly outside the 
scope of the enquiry contemplated by rule 95, and Order 21). 
rule .103 of the Code of. Civil Procedure nps; Setor no 
application. ; Sa ARE co har N 
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In regard to the claim for possession, it is urged on behalf 
of the defendants that the order of the court, refusing to 
deliver possession against the defendants, was an order passed 
under order 21, rule 99 of the Code of Civil Procedure and 
that rule 103 was, therefore, applicable. Rule 99 contemplates 
that there must be a previous complaint under rule 97 of a 
resistance or obstruction offered to the auction-purchaser in 
obtaining possession of the property purchased by him. Judg- 


ing from the terms of the application, recited in the order 


above referred to, no such complaint appears to have been made 
by the auction-purchaser at the time. All that he had suggested 
was that the defendants held possession on behalf of the judg- 
ment-debtors, their fathers, and that they were liable to: be 
ejected by an order under rule 95. Ru'e 95 authorises the court, 
which held and confirmed the sale, to order delivery to be made 
to the auction-purchaser, on his application by putting stich 
purchaser, or any person whom he may appoint io receive 
delivery on his behalf, in possession of the property purchased, 
and, if need be, by removing any person who refuses to vacate 
the same. The person who refuses and is to be removed 
may be the judgment-debtor or a person holding possession 


on his behalf, or a person claiming under a title created by the’ 


judgment- debtor subsequently to the ejectment which resulted 
in the sale. Before a court can pass an order for his removal, 
the court has, howtver, to he satisfied that he belongs to one 
or other of the categories above mentioned; and in order to 
satisfy itself that he does belong to one or other of these 
categories, the court may have to make such prima facie enquiry 
as the circumstances of the case may require. That was the 
nature of the enquiry which the court appears to have made 
in the ahove proceeding; and though it went on to say that 
the defendants appeared to hold the property on their own 
behalf, the order passed cannot be treated as an order passed 
‘ona complaint of resistance or obstruction within the meaning 
of rules 97 and 99 of the said order. Article 167 of the 
Indian Limitation Act provides a limitation of 30 days from 
the date of the obstruction or yesistance for making a com- 
plaint under rule 97. The filing of the complaint is aconditicn 
requisite to give the court jurisdiction to make an enquiry 
under rules 98 and yg and to pass an order which may have 
the effect ascribed to it by rule 103. Article 11-A of the 
Indian Limitation Act is in terms applicable only when an 
order has been passed in terms of the above provisions upon 
an application by an auction- -purchaser for the possession of 
immoveable property sold in execution of a decrec, complaining 


of the resistance or obstruction to the delivery of possession . 


thereof. There was no actual resistance or obstruction in this 
case; in fact there was no allegation of any such resistance or 
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obstruction having been offered by the auction-purchaser for 


possession. It was merely suggested that the defendants were 
holding possession on behalf of the judgment-debtors, their 
fathers, and that allegation was enquired into and found against 
the auction-purchaser with the’ result that his application was 
thrown out. Order 20, rule 103 of the Code of Civil Procedure 
has, in these circumstances, no application to the case. 


Even where an auction-purchaser is resisted in obtaining 
possession by a person claiming to hold possession in his own 
right, itis open to the auction-purchaser- either to file a còm- 
plaint under order 20, rule 97 or to recover possession by a 
suit or otherwise, as -he may be advised. A complaint under 
order 21, rule 97 is not his sole or exclusive remedy. Rule 95 
contemplates a refusal by a person of the class described before 
a process in execution is issued. Rule 97 oe an 
actual resistance or obstruction offered to the auction-purchaser 
in obtaining possession | by such process. The object of the 
former provision is‘ to’ uphold the authority of the court as 
against the judgment-debtor or any other person holding on -his 
behalf, The object of the latter provision is to protect the 


‘public peace by. authorizing a summary enquiry into the rights 


of the contending parties, other than the judgment-debtor, in 
order to determine what should be immediately done, leaving 
the dissatisfied party, not being the judgnrent-debtor, to seek 
his remedy by a regular suit. If the auction-purchaser does 
not choose to adopt that course or, in other words, to file a 
complaint of actual resistance or obstruction by a third person, 
no. bar of the kind suggested can stand in operation against 
him. As pointed out in Hargu Lal v. Chandu Lal (t), if-an 
auction- -purchaser is resisted by a person ‘who claims the right 
to hold possession in his own right, the execution court is bound 
to stay its hands unless and until the decree-holder makes an 
application under order 21, rule 97 of the Code of Civil Pro- 
cedure, complaining of the resistance within ‘the time allowed 


by law; and it is only when such a complaint is filed that an 


investigation can be made, resulting in the consequences con- 
templated by rule. 103. Thefe is nothing in the circumstances, 
so far as they have been disclosed in the present case, to indicate 
that any complaint was filed under order 21, rule 97, or that 
an order was passed on such a complaint. The order was 
merely an order under order 21, rule 95 by which the auction- 
purchaser was refused relief because the conditions precedent 
to givé the court jurisdiction to pass an order against a person, 
who was not the judgment-debtor, were not found to exist. I 
agree, therefore, with the order proposed by my learned prother 
SULAIMAN, J. 


ES o 69 I. C., 557v 
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* MUKERJI, J.—I find myself in the unfortunate position of- 
being unable to agree with my learned colleagues. I shall briefly 
indicate the reasons of my dissent out of respect for my learned 
brothers. : 


The facts which are necessary for the disposal of the point 
of law raised are briefly these. The appellant, in execution 
of a decree for sale obtained by himself, purchased the property 
mortgaged. Among the judgment-debtors -were two persons, 
namely, Ganga Ram and Dhanwant. After obtaining a sale 
cértificate, the appellant put in an application:before the learned 
Subordinate ‘Judge of Muttra apparently making two more 
persons, Tursi and Chhedu, also parties to it. Tursi and Chhedu 
were the respective sons of Ganga Ram and. Dhanwant. They 
came and said that they were in possession in their 6wn right 
and not as claiming under their fathers. The learned Sub- 
ordinate Judge held that Tursi and Chhedu were real claimants 
on their own account and accordingly disallowed the ap- 
plication for delivery of possession made by the appellant. This 
was on the 3rd July, 1914. Within one year of this order, 
no suit was brought by the appcllant. On the present ‘suit 
being instituted on the 8th June, 1920, the plaintiff was met 
with a plea that the suit was barred under the provisions of 
Article 11-A of the Indian Limitation Act.. The question is 
whether the suit yas really so barred as found by the lower 
court. : 


Having given the case my anxious consideration, I have 
come to the conclusion that the suit was barred. 

If we look to the provisions of rules 94 to 103 of order 21 
of the Code of Civil Procedure, we will find this. Under 
rule 94 an aticlion-purchaser gets a certificate for sale which 
declares his title to certain properties. Rules 95 and. 96 lay 
down the method by which the auction-purchaser is to be put 
in possession of the property. Rule’ 95 says that where the 
judgment-debtor ‘himself is in possession or where some 
person claiming under him is in possession, i. ê. where a person 
bound by the decree and liable to be ejected physically is in 
possession, delivery of possession would be made: by removing 
the person in possession. , Rule 96 provides that ‘where a 
person like a tenant is in possession, f.e., a person who is 
not liable to be ejected on account of the sale, delivery of 
possession should be made by several modes referred to therein. 
Naturally the question would arise how is the court to know 
which method would be applicable and whether the person who 
is actually in possession is liable to be removed or not. This 
machinery is provided, not by the rules 95 and 96, but by the 
rules 97 to 100. The machinery is this. The person who is in 
possession is found either to resist or obstruct in the delivery of 
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possession, The-auction-purchaser says that those persons who 
are resisting or obstructing are not entitled to do so and asks 
the court to remove the resistance or obstruction and to put the 
auction-purchaser in possession. The court thereupon hears 
the parties and decides one way or the other. If it decides 
that the person jn possession is so on account of the judgment- 
debtor, or the. judgment-debtor himself is in possession, it 
would order the removal of such person from the property. If, 
on the other hand, the court finds that ihe person in possession 
is so on his own behalf and not on behalf of the judgment- 
debtor, the court would disallow the application of the auction- 
purchaser. ‘Ihe auction-purchaser would then have a remedy 
by a suit but-such.a suit must be brought within a short period 
of limitation as providediin Article 11-A of the Limitaticn Act. 


It is argued that in this case there is no application or com- 
plaint by the: decree-hdlder to remove the sons of the judgment- 
debtor, ' namely, Tursi and Cheddu, from the property and, 
therefore, there was no inquiry under rule 97, and, ‘therefore, 
there was no order under rule g7. It is further alleged that 


‘whatever inquiry was made, it was made under rule 95. Iam 


afraid I cannot agree. I have already stated that rule 95,. and 
rule 96 for the matter of that, does not contemplate any inquiry 
whatsoever. It has been urged by the learned counsel for the 
appellant that the court made no inquiry under those rules, and 
if, as a matter of fact, an inquiry has been made, the result of 
that inquiry cannot have the same effect as the result of an inquiry 
under rule 97-andi ryle 99. In the first place, I would say that it is 
not expedient and proper to assign an adjudication which undoubt- 
édly took place, as having been made under no provision what- 
sever of the law. If an inquiry can be referred to it, that iriquiry 
must be taken to have beén made under the provisions of law. 
Presumably the court knew that the parties had legal assistance. 
There is, therefore, no warrant for urging that the inquiry that 
was made was made under no provision whatsoever of the law. 
I would not, however, rest my judgment simply on this. I am 
clearly of opinion that the case did come under rule 97. In rule 
97 two words have been used, namely, “resistance” and ‘“‘obstruc- 
tion”. Those words have not the same meaning, otherwise the 
legislature would be guilty of tautology. Obstruction is a physical 
act., _ Resistance is moral and may sometimes be physical. We 
speak of resisting an appeal. A respondent’s counsel resists an 


_ appeal. . This does not imply that he stands up to fight physically 


the learned counsel for the appellant. Referring to Murrey’s 
English dictionary, we find that the word “ resist ” is used in the 
sense of striving against a moral and mental ‘influence and 
against something proposed to be done or likely to happen, a 
law or command &c. Thus, the word “ resistance ” has been 
sed in order to show that there may be a resistance to the 
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auction-purchaser obtaining delivery of possession without there Civit 
being any necessity for the auction-purchaser going to the spot., 1924 
When the auction- purchaser makes an application against some ` — 


persons who are in possession and those persons come-up and Soona Kan 
say that they are not liable to be ejected and the decree-holder S 
asks for ati inquiry, he really asks for an inquiry against the Toast st Raw, 
resistance (not obstruction) caused by the persons in possession. Mukerji J. 
Whenit was proposed by the auction- -purchaser, in this parti- i 
cular case, that the court should remove Tursi and Chhédu from 
possession on the allegation that they were in possession on 
behalf of their fathers, the judgment-debtors, he really called 

- upon 'themsto say whether they submitted to the auction-sale or 
they proposed to resist it. They came and resisted the appli- 
cant. What they did, therefore, was fully within the meaning 
of rule 97 to resist the auction-purchaser in obtaining delivery 
of possession. As I haye already said, it was not necessary for 
resistance on the part of Tursi and Chhedu that the decree-hold- 
er should have gone’ to` the spot previously. The further fact 
that the application: was made for delivery of possession against 

ethese persons shows that resistance was anticipated. When 
these men came up‘and lodged a protest, what-they did was 
actually to resist the applicant, or, in other words, to resist the 
decree-holder in obtaining possession. of the property. . When 
the decree-holder igvited the court to adjudicate upon ithe ques- 
tion whether he should get possession-or whether the application 
for possession . shouldbe disallowed, the court did adjudicate 
and hold tliat these persons in possession were in poggession on. 
their own, account. ~ This the spirit of the law and the letter of 
the law were both satisfied. * 


In the circumstances, in my opinion, the appellant was bound 
to bring his suit within one year of 3rd July, 1914. “He has not 
done so His suit was rightly dismissed by the court below. I 
would, therefore, dismiss the appeal. 


.. By Tag Court.—The appeal is allowed,. the decree of ‘the 

lower court set aside, and he case is sent back to the court be- 

low for disposal according to law. The costs of this appeal will . 

abide the event. 
; - Appeal alowed, 
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-e - BEHARI SINGH AND ANOTHER 
: i versus 
EMPEROR (THROUGH GOPI NATH).* 


Civil Pr ocedure Code, section 135—Protection from arrest—Obliga- 

lion on witness—Alusi return to destination by direct route. ` 

A witness claiming protection from arrest, under section 135 

of the Civil Procedure Code, must return straight from the 

court to the place whence he came in obedience to a summons,’ 

This, of course, does not mean that if a witness went to his 

destination ' by a road a few yards out of the way, he, therefore, 
necessarily lost his protection. 


CRIMINAL REFERENCE made by V, E. G: Hussey Esq., 
Sessions Judge of Meerut. 


` Surendro Nath Gupta, for the applicants. 
Narain Prasad Asthana, for the opposite party. 
The following judgment was delivered by 


Boys, J.—This is a reference by the- Sessions Judge of 
Meerut recommending that-the convictions and sentences passed 
on four men, under sections 166 and 342 of the Indian Penal 
Code, should be set- aside on the ground that the arrest in 
respect.of which they have been. convicted was not an illegal 
arrest but was justifiable in Jaw. 


It appears that the complainant, Gopi Nath, had come from 
Allahalvad to the court of the Subordinate, Judge of Meerut 
in order to give evidence in some “proceedings before the. Sub- 
ordinate Judge under section 195 of the Criminal Procedure 
Code. At the time when he went to the court of the Subordinate 
Judge to give evidence, he went, as found by the Judge, to all 
intents and purposes, as a witness summoned, though, in. fact, 
no summons had been served onhim. At this time there -was 
a warrant out against him for his arrest in certain execution 
proceedings. On his arrival at the court of the Subordinate 
Judge, he asked for protection from arrest until he should be 
able to return lo Allahabad. He was informed that as a 
witness he could not be arrested and no special order were 
necessary. As a matter of fact, before he reached the rai‘way 
station at Meerut, he was arrested and that arrest has formed 
the subject of the proceedings resulting in the conviction and 
sentence which the Sessions Judge has referred with a recom- 
mendation that they should be set aside. It is urged on’ behalf 
of the complainant that he was, in fact, returning to Allahabad 
when he was arrested, though he was visiting his son’s house 
en route. It is suggested that at that time he was residing 
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temporarily, at any raté, at his son’s house, but there is no 
evidence of any sort to that effect. ‘The protection given by 
section 135 of the Civil Procedure Code is expressed as pro- 
tection “while returning from such tribunal”. Itis clear that 
it cannot be claimed by a witness wh» is claiming privilege 
to return by any route: he pleases. -It is clear that his return 
must be straight from the court to the place whence he came 
in obedience to the summons. He himself has in Ex. A 
described that place as Allahabad. Both courts find that, as 
a matter of fact, he was returning by a circuitous route which 
he had no doubt taken-in order to see his son. It cannot 
possibly be open to a witness claiming privilege to dictate 
as to how far out of the straight route hé may or may not go. 
He himself said that he wanted protection to go-to-Allahahad, 
and it was by the direct rotite to- Allahabad that he could have 
protection and by no other. This, of ,course, does not mean 
that if a witness goes to his destination bya road a few yards 
out of the way, he, therefore, necessarily loses his protection. 
-But on the findings of fact of the lower. courts, the complainant 
in this case did more. 


Under these’ circumstances, I’ accept the reference of the 
Sessions Judge and direct that the~convictions and sentences 
be set aside. The fines, if paid, will be refunded. 


RAM NARAIN  . 
TEVSUS 
-EMPEROR (turouca SHIB } NARAIN). i 


Criminal Procedure Code, section 499—Defamation—IV ]:at amounts 
to—Intention to cause harm to Pepe on NV Nether harm ač- 
tually caused immaterial, 


A person commits defamation within the meaning of section 
499, Criminal Procedure Code, who publishes any imputation 
concerning any person. intenging to harm the reputation of that 
person whether harm is actually caused or not. 


A person who publishes defamatory matter against another 
in a case not covered by any of the exceptions, cannot escape 
punishment on the ground that the reputation of the person 
attacked was so good, or that of the person attacking- so bad. 
that serious injury to the reputation was not in fact caused. 


Describing a man as a sharif badmash was grossly defa- 
matory. 


Carmina Revision from an order of Banu Ksuirop GOPAL 
Banerji, Additional Sessions Judge of Cawnpore, 
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J. M. Banerji, for the applicant. 

R. Malcomson (Assistant Government Advocate), for the 
Crown. ; 3 - ar ts 

The following judgment was delivered by a4 

DanitLs, J.—The applicant in this case has becn convicted 
of defamation, under section 500 of the Indian Penal Code, on 
the ground that he published a pamphlet in Hindi defaming 
the complainant. Both in the heading and in the body of this 


- pamphlet he describes the complainant asa sharif badmash, 


which has been aptly translated by the court below as a “ gentle- 
man scoundrel”. He says jn the pamphlet that he has issued 
a previous pamphlet giving a summary of the complainant’s 


_ evil doings and challenging a prosecution for defamation, and 


+- 
. 





he describes him as;ong. of a gang of badmashes-who-in the 
Sambat year 1966 established an unlawful court in the: market 
to the injury of the Government courts and, as he further says 
in a portion of the,pamphlet not reproduced in the charge, 
thereby inflicting great injustice on the public. There can be 
no doubt that the pamphlet was grossly defamatory in character, 
and in view of the fact that‘the. Chamber of Commerce, which 


_is described by the accused as a court, ceased to exist ten years 


before the case, it is impossible for the accused to assert that 


_he acted in good faith for the public good. 


--* The revision is pressed mainly on the bas% of a sentence in 
the judgment of the lower appellate court in which the learned 
Judge says that nothing said by a man in the accused's position 
could seriously injure`the- reputation of the complainant and 
that the complainant did not lose hts reputation by. reason of 
the: injury. The applicant relies on Explanation 4 to section 
499. In this Explanation it is said that no impulation is said 
to harm:a person’s reputation unless it lowers his moral or 


intellectual character etc. etc. This argument overlooks: the 


fact that a person commits defamation within the nieaning of 
section 499 who publishes any imputation concerning any person 
intending to harm the reputation of that person whether harm 
is'actually caused or not. A person who publishes defamatory 
matter against another ina case not covered by any of the 
exceptions: cannot escape punishment on the ground that the 
reputation of the person attacked was so good, or that of-the 
persons attacking so bad, that serious injury to the reputation 
was not in fact caused. ; i 

The accused has been rightly convicted’ and I reject the ` 
application. 
Application rejected, 
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THAKUR SRI GAT ASHRAM NARAINJI (Plaintiff) ` 
versus 
JAISHTH MADHO ACHARIA AND OTHERS (Defendants).* 
Civil Procedure Code, section 11, Exception VI—Trusi—Decree 
obtained by one trustee on behalf of the trust against other 
ivustees—Suit for protection of irust property—IVhen decree 
binding on all persons interested in trust. 

A decree obtained by one of the trustees on behalf of a trust 
against the other trustees, either fora declaration that the 
property in dispute was trust property or for rendition of ac- 
counts in a suit brought in the interests of the trust or for the 
protection of the trust property, is binding as much on the 
trustees who are parties to the suit as on all persons interested 
in the trust, for the Shebaits of a trust form a continuing re- 
presentation of the idol’s property. Prosunno Kumari Debya v, 
Golab Chand Baboo, (v.c.) [1875] 21. A., 145, referred to. 

First APPEAL from a decree of Basu HARIHAR PRASAD, 
Subordinate Judge of Muttra. 


B. E. O'Conor, S. C. Das and Ram Nama Prasad, for the 
appellant. 


Narain Prasad Asthana, Kailas Nath Katju and Girdhart 
Lal Agarwala, for the respondents. 


The judgment of the Court was delivered by 


Kanualya Lat, J.—The dispute in this appeal relates to 
the income derivable from ¢he village Khasrai Bhajanpura and 
the question for consideration is whether the right to receive 
an eight annas share of the said village belongs to the temple 
of Thakur Shri Gat Shram Narainji at Muttra. 


The temple in question was constructed by Pt. Pran Nath 
Shastri, a learned divine, along time ago. He died in 1830. 
The income derived from the temple and the endowments apper- 
taining thereto used to be applied, after his death, to the 
maintenance of religious servicesat the temple and the support 
of the Acharis or heirs of the founder. For a considerable 
time the endowed property was under the management of Raja 
‘Pitambar Singh, the then proprietor of the Ava estate. Some 
time in 1850 disputes appear to have arisen between the heirs 
of the deceased founder and a reference was made to arbitra- 
tion which resulted in an award by which the proportion of 
the income to be applied to the maintenance of religious services 
in the temple and to be distributed among the heirs of the 
deceased founder was determined. In pursuance of that award, 
an agreement was executed by the heirs of the deceased founder, 
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on the 26th of March, 1850, which provided that an 8 anna 
share of the income of the entire property shall be applied 
tewards the expenses connected with the temple and the support 


.of Vatshnawas Acharis and servants of the temple and the 


payment of a certain allowance to two other persons named 


‘therein, and the balance was to be distributed among the heirs 


of the deceased founder. By a subsequent agreement executed 
on the 2nd November, 1874 the’heirs agreed that a half of the 
total income, which was then estimated to amount to Rs. 3,200 
per annum, was to be applied to the maintenance of worship 
and other services at the temple and the other half was to be 
appropriated by the heirs personally. The proportion in which 
each of the heirs was to contribute to the expenses of the wor- 
ship and services at the temple was also specified. ‘The agree- 
ment further provided that none of the heirs shall have any 
power to transfer the half of the property and income aforesaid 
which belonged to the Thakurji, but they would have power to 
transfer their share of the remaining half of the property and 
income. 

Thé agreement of the 26th of March, 1850 expressly men- 
tioned the village Khasrai Bhajanpura as a part of the property, 
the income of which was to be dealt within the manner therein 
specified. There was no. express reference to. that village in 
the agreement of the 22nd November, 1874 put a reference was 
made therein to the award of the 26th March, 1850 and it was 
provided that all the conditions entered therein shall be main- 
tained and be enforceable among the heirs of the deceased 
founder. 


e 
' The plaintiff claims to be one of the trustees of the temple 
in question. The defendants are the other trustees or heirs of 
the deceased founder. The allegation of the plaintiff was that 
the village Khasrai Bhajanpura was under the management of 


‘the Raja of Ava and that the temple was entitled to the income 


thereof to the extent of an eight anna share. The complaint 
was that the defendant No. 1 had received a larger portion of 


‘that income than he was entitled to, thereby depriving the 


temple of that portion whicl? he had received in excess of his 
share. Inthe plaint a reference was made toa previous suit 
said to have been filed by the plaintiff through Musammat 
Sundar Kuar against the present defendants in the court of the 
Subordinate Judge of Agra for the rendition of accounts in 
respect of the income of the said property from the 5th Novem- 
ber, 1992 till the 15th November, 1906 and it was mentioned 
that that suit had been decreed on the 8th December, 1909, and 
the ‘appeal -filed by the defendants against that decree had been 
dismissed in 1910. Those facts were admitted by the principal 
contesting defendant-respondent, Jeshth Madho Achari. He 
contested the suit mainly on the ground that whatever was paid 
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to him was paid voluntarily by the Raja of Ava and that the 
temple was not entitled to recover the same from him. The 
court: below accepted his contention and dismissed the claim.” 


In ‘doing so it appears to have entirely disregarded the deci- 
sions in the previous suits, in which the nature of the title held 
by the plaintiff in the villages in question and the right to 
receive the income thereof was in issue. One of the suits was 
brought by Musammat Sunder Kuar, the widow of Parshadi 
Lal, one of the heirs of the deceased founder, in her capacity 
as one of the trustees of the temple aforesaid against the present 
defendants-respondents on the 14th November, 1904 in the 
court of the Subordinate Judge of Agra for a declaration that 
the property in dispute including the village now in question 
belonged to the said temple and was a public and charitable 
endowment, that the idol was the absolute owner of the said 
property, and that the parties to the. suit had no personal in- 
terest therein. ‘That suit was decreed after a prolonged contest 
by the Subordinate Judge of Agra and his decree was upheld 
by this Court on the 28th October, 1909. The -finding of this 
Court in that suit was that the whole property in question 
appertained to the temple and that its income was intended for 
the expenses of the temple and the support of the Acharts and 
Vaishnawas -worshipping there. Subsequently there was another. 
suit instituted by Musammat Sundar Kuar against the present 
defendant-respondent, Jaishth Madho Achari, for the rendition 
of accounts. Musammat Sundar Kuar sued in-her capacity as 
one of the trustees of the temple. Jaishth Madho Achari and the 
other trustees were impleaded as defendants. Jaishth Madho 
Achari contested that suit on various grounds amongst others 
that the temple was only entitled tọ one-fourth of the income 
of the village Khasrai Bhajanpura. One of the issues framed 
by. the learned Subordinate Judge was whether one-half of the 
income of the village Khasrai Bhajanpura formed the share of 
Thakurji and should go to it. His finding on that issue was 
that the Thakurji was entitled to one-half of the income and 
that the defendant dishonestly wanted to reduce the share of 
Thakurji to one-fourth and to appropriate the remaining one- 
fourth to himself. He pointed out that the Ava estate collected 
the rent of: the village and paid the income to the mutawallis’ 
of the temple. ‘That decision was upheld on appeal, the findings 
being that the wakf was a public-one and the temple was `enti:. 
tled to’ receive half of the income of the said piepe from the 
Raja of Ava. ubi 


It is not open to the defendant, Jaishth Madho Katt to Zô 
behind those findings. In the ‘previous suit all the ‘trustees 
were impleaded and the effect of the decree of this Court was 
that the entire property then in question, including the village 
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now in dispute, was declared to be a public endowment -for 
religious and charitable purposes connectcd with the temple 
and in favour of the idol. In the latter suit the effect-of the 
decree was that one-half of the income of the village now in 
question was declared to be the share of the property of the idol 
and the defendant, Jaishth Madho Achari, was foundto have 
no right to receive any portion of the same from the Raja of 
Ava or to appropriate’ it to his own use. A decree obtained 
by one of the trustees on behalf of the trust against the other 
trustees either for a declaration that the property in dispyte 
was trust property or for rendition of accounts in a suit brought 
in the interests of the trust or for the protection of the trust 
property is binding as much on the trustees who are parties 
to the suit as, on all persons interested in the trust; for, ás 
observed by their Lordships of the Privy Council in Prosunno 
Kumari Debya v. Golab Chand Baboo, (1) the Shebaits of a 
trust form a continuing representation of the idol's property. 
Each of the above suits was instituted by Mt. Sundar Kuar, 
not in her private right but on behalf of the trust, and as such 
the decision arrived at in those suits is conclusive between the 
parties thereto within the meaning of exception VI of Section 
TI of the Code of Civil Procedure. 


It is urged on-behalf of the defendants-respondents that 
the payment which is sought to be challenged was made to him 
voluntarily by the Raja of Ava and that the “plaintiff was'not 
entitled to clai a refund. But the payment formed part of 
the distribution of the entire income derived from the villages’ 
in question. The Raja kept no part of the income himself. 
He distributed the income in a partftular manner between the 
persons who were considered by him to be entitled to receive 
the same. The dispute is virtually one between the different 
persons claiming a title to it, and if one party has received a 
larger portion than he was entitled to and has thereby. deprived 
another party of that which he ought to have received, the 
latter is entitled to claim from the other to the extent to 
which he was entitled. ‘The Raja did not purport to make 
any payment to the defendant-regpondent, Jaishth Madho Achari, 
out of any personal fund of his own. The income of the 
village in question was earmarked for a specific purpose, name- 
ly, for the maintenance of the services connected with the temple 
and distribution of the income among the heirs in the manner 
settled in the previous case. The defendant-respondent, Jaishth 
Madho Achari, was not entitled to receive payment in excess 
of what he was declared entitled to in the previous proceeding 
and the mere fact that- for some years the payment had not 
been made precisely in the manner in which they ought to have 
been made, would not destroy or prejudice the right of the 
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plaintiff to receive it in the manner he was entitled to receive. 
The proceedings of the Court of Wards filed show that there was 
some dispute between the heirs of the deceased founder as -to 
the manner in which the income was to be distributed by ihe 
Ava estate. The Cotirt of Wards ‘proposed to act only as a 
stake holder and they did not undertake any liability for any- 
thing beyond what was payable by them on account of the 
said villages. That dispute having been settled by a decree 
of the proper court, the rights of the parties should now be 
adjusted in accordance with that decision. That appeal must, 
therefore, be allowed and the suit remanded to the court below 
with a direction to reinstate it under its original number and 
to proceed with ‘its disposal in the manner required by law. 
Costs: will abide the result.- 


FIRM RAGHUNANDAN RAM GOPI RAM (Plaintif) 
` versus 


THE G. 1. P. RAILWAY (Defendant).* 


Indian Railways Act, section 72—Railway’s responsibility— Agree- 
ment limiting to be.in writing—Altesting wilnesses—Signalure 
on Risk-Note—Whether essential for validity of agreemeni— 
Risk-Note signed by consignor before details fiiled in—Intention 
of parties to enler inio agreemenl—Non- delivery .of goods— 
- Suit-for damages, whether les. 


” In plaintiff’s suit for damages for the non-dclivery of certain 
goods sent by the railway-defendant, it was found by the Lower 
-Courts that at the time of consignment of the said goods, plaint- 
iff’s agent signed a Risk-note form B leaving the details to be 
‘filled in later on. The customary attestation by two witnesses 
on the Risk-note, in the presence of the consignor, was not 
made. The Railway, however, accepted the goods on the strength 


of the said Risk-note and conveyed them at the owner’s risk. 


rate, 


Held, dismissing plaintif£’s guit, that the plaintiff’s a cer- 
tainly „represented to theRailway that he was booking the goods 
at owner’s risk subject to the conditions embodied in the con- 
tract in the form of Risk-note B. The plaintiff was, therefore, 
estopped from denying that he agreed that the goods should 
be conveyed under the Risk Note form B. 


` The agreement required by section 72 of the Railways | Act 


. must be in writing but need not be attested. a 


Szconp APPEAL from a decree of J. ALLSOP EsQ., District 
Judge of Ghazipur, reversing a-decree of Basu Raja SaNi 
Sooma, Subordinate Judge of Ballia. : gk 
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M. L. Agarwala, for the appellant. 
Ladli Prasad Zutshi, for the respondent. 


' The judgment of the Court was delivered by 


DANIELS, J.—This appeal arises out of a claim by the plain- 
tiff against the G. 1. P. Railway for the value of two bales 
of cloth sent by that Railway from Bombay to Rasra and not 
delivered. Three bales were consigned of which only one was 
delivered. The Railway pleaded in defence that they were 
protected by a risk-note in form Blunder which the goods were 
consigned. The plaintiff denied the execution of the risk-note. 
The trial court decreed the suit on a finding that execution 
of the risk-note.was not proved. The risk-note form was 
signed on behalf of the plaintiff by one Shankar Balaji. It 
appears that this man signs a very large number of risk-notes 
and his evidence is that when the details are being agreed upon, 
he sometimes signs the printed form and leaves the details to 
be filled in by the railway clerk afterwards. These -details 
include the number of the rail receipt, the nature of -the goods 
and the stations from which and`to which the goods are 
consigned. “The trial court also held that loss of the goods 
was not proved and if there was loss it was due to the negligence 


` of the company and its servants. 


The learned District Judge agreed withethe court below in 
holding that it was not proved that the form had been filled 
in when signed by Shankar Balaji. He held, however, that the 
parties certainly intended to enter into an agreement in the form 
of Ex. B, the risk-note in questipn, and that on the strength 
of this agreement the railway accepted the goods and conveyed 
them at the owner’s risk rate. He held that, under these circums- 
tances, it was not open to the. plaintiff to dispute the agreement. 
The issues which arise for decision in second appeal are :— 


“1. Whether on the finding of the District Judge it can be 
held that the risk-note was executed by Shankar Balaji. 


2. If not, whether the plaintiff is estopped from denying 
the agreement. e 


Whether the agreement is invalid because it was net 
attested by two witnesses in presence of Shankar Balaji. 


The learned counsel for the appellant has also attempted 
to challenge the findings of the court below that loss of the 
goods is proved and that loss was due to theft from a running 
train, but these are findings of fact and we do not see our way 
to go behind them. 


In so far as the learned Judge appears to hold that it doss ` 
not matter whether the particulars were filled in before the 
agreement was signed or not, we are-unable to agree with him, 
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Section. 72 of the Indian Railways Act requires that an agree- 
ment limiting the responsibility of the railway shall be in 
writing. To sign a blank paper on which an agreement is 
afterwards written is not the same thing as executing an 
agreement in writing. Neither isit sufficient to sign a printed 
form in which no details relating to the particular consignment 
are recorded. 


We think, however, that the learned Judge was right on the 
second ground on which he has dismissed the suit. The appel- 
lant’s agent certainly represented to the Railway that he was 
booking the goods at owner’s risk subject to the conditions 
embodied in the contract in the form of risk-note B. The 
railway accepted the goods on the strength of this representa- 
tion and upon it conveyed them for the plaintiff at a lower rate 


than that at which they would otherwise have conveyed them. 


Under these circumstances the. principle of estoppel applies, 
and itis not now open to the plaintiff to deny that he agreed 
that the goods should be conveyed under the conditions con- 
tained in the risk-note. It has been argued by the appellant 
that no plea of estoppel was raised in the courts below. It 
may not have been taken distinctly in the written statement, 
but it was certainly raised before the learned District Judge and 
this is substantially the ground on which the learned Judge has 
decided the appeal. The learned Judge says that it is not open 
to thé plaintiff to deny the terms of the agreement. This is 
another way of saying that he is estopped from doing so. 


~On the third question we agree with the learned District 
‘Judge. Section 72 of the Railways Act requires that the agree- 
ment shall bein writing. It does not require that it shall be 
attested, and we are unable to read any such requirement into 
the mere fact that the agreement provides a space for the signa- 
ture of attesting witnesses. 

` The result is that the appeal fails and we accordingly dis- 


miss it with costs. 
i Appeal dismissed. 


——— 


BIJADHAR BHAGAT Defendant) 
Versus 
JEAT CHAMAR (Plaintiff).* 


` Lessor and lessee—Possession by assignee of lessee or stranger— 
Lease current—Lessor’s title unaffectced—Letlers Patent Appeal 
—Erroneous statement of fact—How io rectify—Procedure. 
The plaintiff, an occupancy tenant, purported to leasehis 
HOME in 1897 for 23 years to the zamindar and put the lessee 
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in possession, Subsequently, during the pendency of the lease, 

the defendant entered into possession of the holding and got it 

, entered into the revenue papers as his kAudkasht. On a suit for 

declaration by the plaintiff, held, that the plaintiff’s title was 

unaffected, no matter how the defendant came into possession. 

The High Court would not in Letters Patent Appeal interfere 

with the judgment of the single Judge if it proceeds upon an 

assumed (but erroneous) state of facts, to which no objection 

was taken before the learned Judge. In such a case the 
proper remedy is to apply for review of judgment. 


APPEAL under section 10 of the Letters Patent, from a judg- 
ment of Mr. Justice KANHAIYA LAL. 


S. C. Das, for the appellant. 
The judgment of the Court was delivered by 


Watsu, A. C. J.—We are satisfied that this decision is right 
and that it would be idle to issue notice. The case bad got into 
a muddle by the time it reached our brother Mr. JUSTICE 
KandAIryA LAL, but on the view of the evidence taken by him, 
there can be no doubt that the law laid down iscorrect. The 
point is quite simple. It is found that Manobar, the predecessor 
of the plaintiff, was the holder of an occupancy tenancy. This 
he purported to lease in 1897 for 23 years to one Ram-Kishun, 
the zamiridar of thejvillage. It would appear doubtful whether 
Kam Kishun interested himself very much the tenancy, and 
whether he actually cultivated or occupied, but there is no doubt 
that at a later date, Bijadhar, who was also defendant in the 
suit, came into possession. If he came into possession with 
the permission of Ram Kishun, hg would be either his sub- 
tenant or assignee. He would, therefore, be lawfully in posses- 
sion. Mr. Das says that he has been found to be the zamindar. 
It may be so, but it does not appear exactly how. Mr. Das 
says it is immaterial, but we can only suppose that it is either 
by purchase from Ram Kishun or by some other method known 
to the law, but inasmuch as the transaction was subsequent to 
the lease, it could not affect the lessor’s right, and, therefore, 
Bijadhar being in possession, could only claim to be so through 
Ram Kishun the lessee. If ht does not like that capacity and 
repudiates Ram Kishun, then he becomes a mere trespasser. 
Bijadhar, having appeared upon the scene, got his name entered 
as in possession and this property entered as his khudkashi. 
This moved the plaintiff into activity and produced this suit. 
He treated it as what has been called a “cloud upon his title” 
and sued for a declaration. He could not claim possession as 
he had leased the property. 


The mere statement of these’ facts is sufficient to show that 


` the plaintiff had a clear case to which there was no defence. All 


sorts of defences were raised, and it is difficult to understand 
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the law, either of the Assistant Collector, or of the District cvn. 
Judge. The most serious thing is a finding of fact in favour of 1924 
Mr. Das’ client, namely, that the lease was fictitious. But fie- — 


titious is an ambiguous phrase and nobody suggests that it did BADHAR 


not exist. Indeed the District. Judge complains that Ram Kishun Pt 
refused to produce the document and the lower court had to Jeat 


rely on a certified copy. We agree with Mr. Justice Kannatya CHAMA® 


Lat, that there was no evidence upon which the Court in this  [alsh, A. 
case would find that the lease was fictitious. Upon these facts, Gd. 
extracted with -difficulty from the cloud of misunderstanding in 
the courts below, Mr. Justice Kansara LaL has applied the’ 
law correctly and it is impossible to find fault with his judgment. 
Mr. Das was originally instructed, when opening the appeal, to 
challenge the statement of the learned Judge that Bijadhar was 
the successor-in-interest of Ram Kishun. We think that this is 
a correct statement of the position, but we desire also to say 
that even if it were not, we should decline to listen to an appeal 
against a statement of fact in the judgment to which counsel 
themselves have made themselves parties. We wish it to be 
clearly understood that in matters of law, like a second appeal 
in this Court, the position is not the same as an appeal froma 
trial, where the evidence and the findings of the Judge can be 
reconsidered in the appellate court. The Judge is required by 
law to. express his opinion on the question of law submitted to 
him, and if counsef choose to submit to him questions of law 
based upon a statement of facts which they do not challenge, in 
fact which they convey to the Court, they cannot afterwards be 
heard to question it in a Letters Patent Appeal. In other words, 
the Judge’s judginent must bê judged with respect to the law 

°laid down by him, in accordance with the facts stated at the 
Bar. The proper remedy, if there has been any misunderstanding 
or slip, so that an erroneous statement of fact has crept into the 
judgment, owing toa slip by counsel or a misunderstanding by 
the Judge, is to go back to the léarned Judge in review, and 
ask him to review his judgment on the ground that he has 
decided the law upon a misunderstanding of what the facts 
found in the court below were. We wish counsel to understand 
that they must not allow the Judge to decide a point of law 
upon one hypothesis of fact to which they are parties, and then 
come up and argue a point of law on another hypothesis alto- 
gether. This appeal must be dismissed. 


Appeal dismissed. 
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evi >o +. MUHAMMAD NUH (Defefidant) 


i versus D 
April, 16, BRIJ BEHARI LAL AND OTHERS (Plaintiffs). eae ee 


— 3 

Muxengt, J. Hitidu Law+Widow—Alienation— Consent of daughters arid distant 

Datat, J. reversioners— One of the sons of daughters existing al lime, of 
transfer—-Validity of— Legal necessity, question of. ; 


Where a Hindu widow, having sufficient property to support 
herself, made an alienation, with the consent of her daughters 
and some distant reversioners, and at the time of the ‘said 

‘transfer one of the sons of the daughters was in existence and 
the daughters themselves were young and capable of bearing 
‘children-who would ultimately be full owners of the property -in 
dispute, held; that--there was no Jegal. necessity for the widow 
„to make ‘the transfer and, ‘therefore, the transfer was not valid, . 


Held, that,- under the circumstances, the consent ofthe 
daughtérs and’of the distant reversioners, raised no presump- 
tion as tothe existence of legal necessity. Consent of ladies or 
persons entitled only to life-estates-does not raise’ any- such 
presumption. Virjivan Rangi v. Ghelji- Gokul Das, 5 Bom.; 
563, Vinayak v. Govind, I; L. R., 25 Bom.,.129 and Bipin 
Behari Kundu v. Durga Charan ming tee 35 Caty 1086, 
-referred to. H , 


‘Having regard to the ‘fact that ‘the widow was admittedly 
possessed of stibstantial properties and was in a-position to 
support herself, mere lapse of time would not: lend any spécial 
weight to‘the recitals of necessity in the deed, especially when 
“the vendee was a person well versed in the law and the. recitals? 
were evidently made with the object of showing that the, trans- 
action wasa valid one. Banga Chandra v. Jayat Kishore, 44 

Cal., 186,.(P. c.), explained, - 


First AFPEAL from a decree of ‘Basu SHimeNoRA NATH 
BaneERrjt, Officiating Subordinate Judge of Allahabad. pe 


: B. E. O’ Conor, Jogindro, Nath Chaudhri, -Surendro Nath 
Sen and Muhammad Abdul Asiz, for the appellant. 


Kailas Nath Katju and ii Lal Banerji, for the respon? 
ents. 


The judgment of the Court was delivered by 


. 


Mukerji, J. MuKEnryJI, J.—It will be useful to give below a pedigree 
showing the relationship of the plaintiffs among themselves and 
with the' transferors of the property in suit which is in dispute 

: in this case :— 
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a or ` SITLA BAKHSH. Gavi 
# : me oy . - 1924 
-Sarupa (wife) ` Dulari (wife) °  Munamman 
ai OS: : Nun 
l A _ Ajodya Prasad, son, ` © Lalta Prasad, son Bary | nee 
ee: died 1870. Eoy . LAL. 
Badam Kunwar, wife, ' P Brij Bhikan Lal, son, t, 
£ . died.1896. . n i Mukerji, J. 
‘5 R h s s Po . 
‘ Nanvhi, daughter; -Manniy pre-deceased: Gaura, daughter, 
died 28-9-18. > Badam Kunwar. died 1911. 
-s=:Bindesri Prasad. < ==Raj Bahadur. 
£ ete Blea ae ee ee eo) 
Brij Bihari,’ Fateh Bahadur Banke Bihari, . Brijmohan Lal 
_ (Plaint- | ` * (Plaint- Lal (Plaint- . . (Plaint- 
iff No.1.) | -iff No, 2.) iff No.3.) - iff No. 4.) 


_ ‘The plaintiffs are the sons of two daughters of one Ajodhia 
Prasad who died in 1870. “At the timé of his death he left 
a widow, Musammat Badam Kunwar and three daughters Mu- 
sammat Nannhi, Musammat Manni and Musammat Gaura. Brij 

- Bihari, the-eldest of the plaintiffs, is a son of Musammat Nannhi 
who died on 28th September,,1918. Plaintiffs sued for the 
_ possession of certain properties which were transferred by Mu- 
sammat. Badam Kunwari on 17th February, 1877:to one Abdul 
Majid, a Subordinate Judge at the time, and his two wives. 
Abdul Majid and his wives were in possession of the property 
and the present holder of the property is the defendant Shaikh 
Muhammad Nuh, son of Abdul Majid.. The three daughters 
and two distant réversioners, Lalta Prasad and his son: Brij 
Bhikan Lal, joined in making-the transfer. .Lalta Prasad was 
Step-brother of Ajodhia Prasad. The case of the plaintiffs. 
was that Brij Bihari was in existence at the time of the transfer 
in 1877 and the ladies could only transfer their life-interest. 
On the death of Musammat Badam Kunwar, her ‘daughters, 
Nannhi and Gaura, became entitled to a:life-interest in the pro- 
perty as- Manni-had predeceased her mother. Musammat Gaura 
died in 1911:and the right of the plaintiffs to sue for possession 
came into operation on.the 28th of Septerhber, 1918 on the death 
of Musammat Nannhi. : JE 
‘The defence was that none of the plaintiffs was born in,1877 
when the transfer was made and as the transfer was made by 
the life-holder and all the then existing immediate -and pre- 
sumptive reversioners,.the sale was binding on the plaintiffs. 
There was a further plea that the sale was effected for legal ° 
necessity. Theré were other. pleas with which we are not 


t 
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v1 


civ, concerned in this appeal. The learned Subordinate Judge, i in a 
Ti judgment of considerable merit, held on all these points in favour 


eS of the plaintiffs and decreed their suit. 
NE The paints urged here in appeal by Shaikh i Nuh’s 
v: learned counsel were: — 
HES PAN (1) That Brij Bihari was not in existence in a year 1877. 
Mukerji, J. (2) ‘That the transfer, having been made by the life-holder 


with the consent of all the immediate and presumptive re- 
versioners existing at the time, passed a full title to Abdul Majid. 


(3) That at this distance of time, the recitals in the deed 
which went to show legal necessity, should be accepted as good 
evidence, and the burden lay on the plaintiffs to disprove the 
existence of legal necessity, and 


(4) that legal necessity was proved, having regard to the 
evidence obtainable after the lapse of so many years. 


As regards Brij Bihari’s age, it is satisfactorily proved that 
he was in existence in 1877. 


[His lordship here discussed some oral evidence ahd con- 
tinued. ] 


There is no evidence on behalf of the defence in conflict 
with this overwhelming evidence to prove that Brij Bihari was 
born in ee that is, prior to the execution sot the sale-deed in 
suit. 


Next we come to the question of legal necessity and how it 
is to be considered. It was first argued that there was a pre- 
sumption of legal necessity as the three daughters of Badam 
Kunwar and the distant reversione? were parties to the deed. 
The presumption, however, is not strong in the present case 
because Brij Bihari was in existence at the time of the transfer 
and the daughters of Badam Kunwar were young at the time 
and capable of bearing children who would ultimately be full 
owners of the propertyin suit. The learned counsel for the 
appellant relied on the Privy Council case of Rangasamt Gounden 
v: Nachtappa Gounden (+), where one of the results Sinead 

: by their Lordships was: ° 

. +t When the alienation of the whole or part of an estate is to 
be supported on the ground of necessity, then, if such neces- 
sity is not proved aliunde, and the alienee does not prove 
enquiry on his part, and honest belief in the necessity, the 
consent of such reversioners as might fairly be expected to be 
interested to quarrel with the transaction, will be held to afford 
a presumptive proof which, if not rebutted by contrary proof, 
will validate the transaction as a right and proper one”, 2 


In. the present case the one important person, Brij Bihari, 
who was to be expected to be interested to quarrel with the 
(1) [1918] IL L. R., 42 Mad., 523. : 


tat E ed uae ates oe iow s 
VOL. xxi] HIGH COURT 653 


transaction, was not a party to it. There are cases of the 
Bombay and Calcutta High Courts based on the Privy Council 
ruling in Kooer Goolab Singh v. Rao Kurun Singh (*), which 
lay down that such a presumption does not arise when the 
reversioners who joined in the transfer were ladies or Jife-hold- 
ers. The first case which we may refer to is Virjivan Rangi v. 
Ghelji Gokul Das (#). In this case the widow had made alien- 
ation with the consent of her daughter, Bai Vakhat, and the 
court observed : 

“ Nor can the mere concurrence of Bai Vakhat, although the 
nearest in succession (having regard to the state of depend- 
ence in which all women are supposed by Hindu law to have 
their being), be regarded as affording the slightest presumption 

` that the alienation was a justifiable one’’, 
It may be mentioned that in this Bombay case Bai Vakhat 
would have been full owner of the property on her succeeding 
thereto. This view was reiterated by the Bombay Court in (1) 
Vinayak v. Govind (8), and followed by the Calcutta High 
Court in (2) Bipin Behari Kundu v. Durga Charan Banerji (4). 
In the Calcutta case also the learned CHIEF Justice referred 
to the position of dependence of women in India and refused 
to hold that their joining as reversioners in a transfer by a 
Hindu widow raised any presumption of the validity thereof. 
As already pointed out, Lalta Prasad and Brij Bhukan were 
very distant reversioners with very small hope of reversion, 
having regard to the youth of the three daughters of Badam 
Kunwar existing in 1877. On a point of law, therefore, we 


CIVIL 


— 


1924 


MUHAMMAD 
Nun 


v. 
Brij BEHARI 
le 


Mukerji, J. 


are of opinion that there is no presumption of legal necessity “ 


in favour of the defendant*tappellant and the evidence on the 
record must’ be examined without any bias in the defendant’s 
favour. r 


It was pointed out by the appellant’s learned. counsel! that it 
was no fault of the defendant that the matter was delayed so 
long before it was brought to court. On this ground he desired 
sympathy of the court with the position of the defendant who 
would find considerable difficulty in proving the validity of a 
transaction nearly 50 years old. ° At the same time, it may be 
remarked that it was not the fault of Brij Bihari that the titi- 
gation was delayed. A suit for declaration could be brought 
by him only before he attained the age of 21 when presumably 
he would not have sufficient funds to start upon an expensive 
litigation. If he was not capable of bringing a suit for declara- 
tion before he attained the age of 21, he had to wait till the 
reversion fell to him on the death of the last surviving daughter 


(1) 14 M.I.A. 176. (2) Hee I. L. R, 5 Bom., 563. 
; : : (3) [1900] I. L. R., 25 Bom., 129. 
(4) Argo L L. R.y 35 Cal., 1086. 


CIVIL, 
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“Mowe 
Nuu 


' V. 
Brij BEHARI 
LAL. 


Mukerji, J. 


` not only a life-holder. A third position ‘is then taken up that, 


». 
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of Badam Kunwar. This happened ‘in " September 1918 and 
the suit was instituted about two years later in November 1920. 
The learned counsel, on account-of the great lapse of time since 


the transaction, submitted that the declaration made in: the - 


deed of sale should be accepted by the court at its face value. 
Reference was made to the observations of their Lordships: of 
the Privy Council in Banga Chandra v. Jagat Kishore:(*). At 
page 196 of the report those remarks are printed :— - + 

“ But in such a case as the present, their Lordships do not 
think that these recitals can be disregarded, . -nor, on the other 
hand, can‘any-fixed and inflexible rule be laid down as to the 
proper weight which they are entitled to receive. :Jf the deeds 

_ were challenged at the time or near the date of their execution 
so that independent evidence would: be available, the recitals 
` would deserve but slight consideration, and certainly shouid 
not ‘be accepted as proof of the facts” 
hen they refer to the lapse of time leading to te disappear- 
ance of evidence and proceed to observe :— 

“It is only necessary that a representation should have T 
made to the purchaser that such necessity existed; and that he 
should have acted honestly and made proper enquiry to satisfy 
himself of its truth, The recital is clear evidence of the ré- 
presentation, and if the circumstances are such as to justify a 

"reasonable belief that the enquiry would have confirmed its 
truth, then when proof of actual enquiry has become. impos- 
sible, the recital, coupled with such circumstances, would be 
sufficient evidence to support the deed”, 


” We have, therefore, to enquire as to the nature of the recitals 
and the circlimstances existing at he time those recitals were 


‘nade: ' In ‘the present case, when we come to. examine the 


contents of the document, we find that the vendee, a mau learned 
in law, has not confined himself to a narration of the’ actual 
existing ‘circumstances ‘of the time but has taken pains to stop 
all ‘possible attack in future on the transfer. First of all the 
deed starts with a declaration that Musammat Badam. Kunwar 
alone, on purchase. of the property benami in the .name of one 
Lala Chandi Din, became awner of the property. In case this 
should not prove correct, it’. i8 recited that on the death -of. 
Ajodhya Prasad, Bidam Kunwar-alone became full owner and: 


if Musammat Badam Kunwar’ was considered to be life-holder,. 
there was the consent of all the near and distant relations to 
the transfer and so the transfer will inure as of full title.. Even 
if the consent of the reversioners be not sufficient, then a detail. 


is given’ of alleged legal necessities which led to the making of: 


the transfer by a Hindu. widow. Obviously the vendee did not 
believe in all these recitals which were only put in by way of: 
precaution to ward off every possible attack. At the time of 


(1) [1916] I. L. R. 44 Cal. 186. 


° , 


G 
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the sale there was a mortgage of Rs, 2,000 on the property 
executed by the benani holder Chandi Din. No mention is 
specifically made in the sale-deed as to why that mortgage had 
been executed. The amoitnt due at the time of the sale on. that 
mortgage is not stated. The récital regarding legal necessity 
is in the following words :— ; 


_ |“ have sold these shares for the payment of the money 
borrowed for the marriage of my daughters, for the funeral cere- 

a monies of my husband, for the -payment of Government revenue 
arid for other things which I Musammat Badam Kunwar have 
,done and am about to do for the benefit of the soul of M. 
Ajodhya Prasad with the consent of Lalta Prasad, Brij Bhukan 
Lal and the daughters ”, 


It is admitted that two of the daughters, Nanrihi and Manni, 
were married during the-life-time of Ajodhya Prasad. The 
case of the defendant was that Gaura was married and her 
gauna ceremony was performed subsequent to the death of 
Ajodhya Prasad., The oral evidence, however, is in favour of 
the plaintiffs’ contention that Gaura also was married during 
the life-time of Ajodhya Prasad. In the recital no mention 
was made of any gauna ceremony. The defence witness, Ram 
Sahai, places the marriage of Gaura about the time of Ajodhya 
Prasad’s. death. He stated that the marriage took place more 
than’51 or 52 years prior.to the time of his making the deposi- 
tion and that Ajodhya Prasad died 50 years before that time. 
The. plaintiffs’ witnesses, Manmohan: Lal and Shiam Kishore, 
deposed that this lady was married during the life-time of 
Ajodhya Prasad. Looking at the age of Musamimat Gaura to 
be -about 20. years in 1877 when the sale-deed in suit was 
registered, it does not seem likely that in 1870 when she was 
about 13 years of age she would have remained unmarried when. 
She belonged to a respectable Kayastha family which was not 
indigent. The plural number as regards daughters, used in the 
declaration, indicates that the recital was a random one and did 
not originate from any particular knowledge or enquiry. As 
regards the funeral ceremonies, it is not likely that money would 
be due for expenses thereon, for seven years later when no 
documentary evidence is forthcoming. The payment of Govern- 
ment revenue is not supported by any evidence. The two 
witnesses, Abdul Ghani and Hari Prasad, produced to depose te 
an enquiry regarding the necessity, make no mention of any 
arrears of revenue. It is also significant that revenue and 
realisations of the current year of sale were taken into con- 
sideration and adjustment was made by a small deduction from 
the price of the property. As to performance of religious 
ceremonies for the benefit of the soul of Ajodhya Prasad, the 
only evidence is that the lady built a temple near her house in 
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1874 or 1875. Itis not clear that this building of a temple was 
intended to give repose to the soul of Ajodhya Prasad. - 


„Reverting to the Privy Council case quoted by the appel- 
lant’s learned counsel, the circumstances there were that the 
lady who made the transfer did not have sufficient funds. 
Enquiry as to the circumstances of the widow who made the 
transfer is discussed at pages 197 and 198 of the report. In 
the present case there is no suggestion whatever that Ajodhya 
Prasad left any debt behind him. The defence witness, Ram 
Sahai, has stated that the income from the property at the time 
of the death of Ajodhya Prasad was about Rs. 2,000 or 
Rs. 2,500 per annum. The daughters were all married and this 
would be sufficient income to support a Hindu widow. In 1873 
she received Rs. 7,394 from Government who acquired a certain 
house belonging to her (Ex. 6 p. 51). It is said that sub- 
sequently she built a house whose value was assessed by a 
Commissioner at Rs. 2,000 and a temple which. Ram Sahai, 
defence witness, states cost Rs. 1,500 or Rs. 1,600. Even taking 
this expense ifto aceount, we find she had Rs. 4,000 to spare 
out of the money received as compensation. Such a sum would 
be sufficient to perform the ganna ceremony, even if one was 
performed by her of Musammat Gaura. Taking the expense 


‘at the highest as stated by the plaintiffs’ witness Manmohan Lal 


to be Rs. 1,500 (Ram Sahai would fix it gt a much smaller 
figure), the widow would have sufficient funds independently 
of the zamindari property to defray such an expense. In the 
present case, therefore, there is no question about the widow 
lady having sufficient property to support herself. It appears 
that even after the sale of the property in suit, when she made a 
gift to her daughters in 1899 (p. 77) she had property on 
which revenue of Rs. 508 per annum was paid at the time. We 
hold that there was no legal necessity for the widow to make 
the transfer. : o 


The appeal fails and we dismiss it with costs. 
Appeal dismissed, 
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ehe o o ANANDI ‘AND OTHERS (Defendants) er. 
eS -© versus A à 


NAND LAL AND ANOTHER (Plaintiffs).* - 


Indian Evidence Act, section 32, ci. (5)—Evidence relating lo 
ae " ‘velationship— Statements ‘by.dead persons or persons who cannot 
be called easily—Special means of knowledge—Whken evidence 
permissible—Family pedigrees written by family bard—Value of 

, as evidence., 


Section 32, cl. (s) of the Indian Evidence Act P PA evi- 

. dence to be taken in regard, to the statements made by persons 

“who are dead or cannot be called as witnesses without consider- 
` able expense or delay, relating to the existence of relationship, 
‘where thé persons who made the statement had a special means 
of knowledge and the statements were made before the question 
‘in dispute was raised, 

A family ‘pedigree may bea pedigree kept by a member of 
-the' family or’by’andther person on its behalf, and it can be 
admitted -in evidence if it is written by a family bard for the 

' purpose of keeping'a record of the family évents for his use 
and for. the use, of the family. Mohan Singh v. Dalpat Singh 
Kanbaji, [1921] 46 Bom., 753, referred to. Such a record is at 
any rate admissible in evidence as a record or other thing where 

+” | ¿statements such as Are usually made to the family bards are 
noted. . ° . 

Where a bahi contained-a record of the Waona existing 

. amongst the members of a family, made by one J on behalf 

_of the family bard, held, that the practice usually followed 


he 


Civil, 


1924, 
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KANHAIYA 
Lat, J. 
Muxsgji, J. 


: ` by the bards in such matters, having regard to the bahi, could be ` 


admitted in evidence, even though it was unknown who made 
` the statements which were recorded by / therein. Kalka Prasad 
°, v. Mathura Prasad, [1908] I. L: R., 30 All., sto and Jahangir 
>` v. Sheoraj- Singh, [1915] I. L. R., 37 All., 600, referred to. 
First APPEAL against the decree of Syb Irnruar Hu- 
SAIN, Subordinate Judge of Agra. 
‘`. Sir Tej Bahadur Sapru and N. P. Asihana, for ihe appel- 
lants. 
B. E. O’Conor, Lalit Mohan*Banerji and Iqbal Ahmad, for 
the respondents. 


The judgment of the Court was delivered by 


` Kanwatya Lat, J.— The dispute in this appeal relates to 
the property of Parabh Lal, who died of the plague on the 28th 
of January, 1905. He had several sons some of whom had 
died in his life-time. The allegation of the plaintiff was that 
one of his sons, Har Bilas, survived him and died of plague 
a. few days later, that Har Bilas was succeeded by his mother, 
Musatamat Kishori, and that on the death of Musammat 
5 *-F A. No, 217 of 192 : 
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Kishori, which took place on the 9th December, 1916, Nand Lal 
and Param Sukh became entitled to the property in dispute as 
his nearest reversionary heirs. Param Sukh has since sold his 
rights to Mangli who was substituted in his place during the 
pendency of this litigation. 


The defendants, Dongar Singh and Ugar Singh, claim to be 
the sons of the sister of Parabh Lal. The defendants Nos. 9-16 
have been impleaded as the remoter members of the family to 
which Parabh Lal belonged. The defendants 1-6 are trans- 
ferees either from Musammat Kishori or from one or other of 
the claimants to the estate. The main defence urged on behalf 
of the defendants-appellants was that Nand Lal and Param 
Sukh were not the nearest reversionary heirs of Parabh Lal or 
Har Bilas, that Har Bilas had died in the life-time of Parabh 
Lal and that Dongar Singh and Ugar Singh were entitled to 
his estate as his sister's sons. There were other pleas raised 
which are not material for the purpose of this appeal. 


The court below found that Har Bilas had survived Parabh 
Lal though that finding was expressed in terms apt to be mis- 
understood. It further found that the plaintiffs were the nearest 
reversionary heirs of Har Bilas and were entitled to his estate 
in preference to any of the contesting defendants. 


The learned counsel for the defendants-appellants has made 
no attempt to challenge the correctness of the finding arrived 
at by the learned Subordinate Judge in regard to the order in 
which Parabh Lal and Har Bilas died. The learned Subordi- 
nate Judge accepted the evidence afforded by the extracts from 
the registers of birth and death produced by the plaintiffs which 
indicated that Parabh Lal had died on the 28th January, 1905 
and Har Bilas on the 2nd February, 1905, but he misstated 
that the witnesses for the plaintiffs sought to prove that Har 
Bilas had predeceased his father, whereas the fact was tbat the 
witnesses of the defendants had tried to do so. He similarly 
misstated that the witnesses for the defence sought to prove 
that Har Bilas died after his father, whereas the fact was that 
they had tried to prove that hg had predeceased him. In any 
case the conclusion at which he arrived, based on the extracts 
from the registers of births and deaths which support the 
evidence of the witnesses for the plaintiffs, stands unchallenged; 
and we accept it as representing the correct order in which the 
deaths of Parabh Lal and Har Bilas took place. 


Har Bilas must on that finding be deemed to have been the 
last male-holder of the disputed property. Tle was succeeded 
by his mother, Musammat Kishori, who died sometime in 1916. 
The plaintiffs have sought to rely in support of their relation- 
ship with Har Bilas on a bahi or memorandum book prodticed 
by Kokarun, a bard of Sitalgarh, and another bahi or memo- 
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randum book produced by Musammat Tirbeni, the daughter 
and heir of a Gangabasi priest residing at Soron. They have 
also relied on the evidence of certain witnesses produced on 
their behalf. It is admitted by the witnesses produced by the 
defendants-appellants and in fact by one ọf the defendants him- 
self that the family to which Parabh Lal belonged had a family 
bard named Sanwalia and itis also admitted that there was a 
priest of the family at Soron named Vidia Ram. Kokaran is 
the nephew of Sanwalia. He has produced a bahi in which 
the relationship between the ancestors of Parbhu Lal and those 
of Nand Lal and Paras Ram is given in detail. According 
to the evidence, a family bard usually gets presents from his 
customers on the occasion of births in their families. He visits 
his customers on other occasions also. He notes the births in 
his book. ‘The entries thus made by successive generations of 
bards supply a running account of the different branches of 
the families of their customers, and they afford, if otherwise 
reliable, evidence of as great value as any family pedigrees kept 
by the members of the families themselves. Kokaran says that 
his uncle Sanwalia had in his service a gumashta named Jhandu, 
who used to write the entries for him. He also states that the 
bahi produced was in the handwriting of Jhandu and that it 
‘ contained entries which had been copied from an earlier book 
maintained by the ancestors of Sanwalia, which had become 
very old and tatertd. He affirms that the old book was in the 
handwriting of the father and grandfather of Khumani, one of 
his ancestors; but that book has not,so far as we have been 
able to discover, been produced in this case. He was not asked 
which entries had been copied from the old book and which 
were those added afterwards by Jhandu, as occasions arose, 
Jhandu deposes that he had been in the service of Sanwalia 
since 1925 Sambat, that the bahi produced was in his handwrit- 
ing, that he used to make the entries from time to time and 
that among those entries were entries of’ the occasions when 
births took place and buffaloes and horses were given. 


The learned counsel for the defendants-appellants contends 
that the bahi should be excluded from consideration because it 
was a copy made from an earlier book which had not been 
produced and also because it was not otherwise admissible in 
evidence. But there is nothing to show that the particular 
entries now in question had been brought forward or incorporat- 
ed from the old book in use or maintained prior to 1925 sambat. 
The bahi produced is in the handwriting of Jhandu. It con- 
tains entries made during a course of over 55 years, and froma 
vague and general statement of the kind elicited from Kokaran, 
it cannot be deduced that the specific entries bearing on the 
relationship now in question are not original entries but only 
copies made from an earlier book. 
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Section 32, clause (5) of the Indian Evidence Act permits 
evidence to be taken in regard to the statements, made by per- 
sons who are dead or cannot be called as witnesses without 
considerable expense or delay, relating to the existence of 
relationship, where the persons who made the-statements had 
a special means of knowledge and the statements were made 
before the questjon in dispute was raised. Sanwalia was ad- 
mittedly the family bard and Jhandu worked with him; and 
considering the course of practice usually followed by these 
bards, as deposed to by some of the witnesses, it cannot serious- 
ly be disputed that the writer had a special means of knowledge 
regarding the facts of the relationship between the different 
members of the families of the jajmans: Section 32, clause (6) 
of the Indian lvidence Act provides that a statement made in 
similar circumstances relating to the existence of the relation- 
ship in a family pedigree or other thing on which stich state- 
ment is usually made can also be admitted in evidence, if such 
a statement was made before the question in dispute was raised. 
A family pedigree may be a pedigree kept by a member of the 
family or by another person on its behalf, and as pointed out 
in Mohan Singh v. Dalpat Singh Kanbaji (1), it can be admitted 
in evidence, if itis written by a family bard for the purpose 
of keeping a record of the family events for his use and for 
the use of the family. Such a record is, at any rate, a record 
of the statements such as are usually made to “and noted by the 
family bards, and the court below ‘has rightly admitted it in 
evidence. The book does not purport to contain the signature 
of Sanwalia or of the person by whom it is proved to have been 
written.. But so long as we treafthe book as a record of the 
relationship made by Jhandu on behalf of Sanwalia, the family 
bard, and recognize the practice which is usually followed by 
the bards in such matters, it can be admitted even though it is 
unknown who made the statements which were recorded by 


‘Jhandu therein. The decision in Kalka Prasad v. Mathura 


Prasad (*), is not applicable, because in that case the pedigree 
had been prepared by a member of the family for his own use 
in a certain year and was filed ky another member of the family 
in a’ subsequent proceeding; and those facts precluded it from 
its being treated as an ancient family record such as is handed 
down from generation to generation and added to as a member 
of the family ‘dies or is born within the meaning of sectiotr 32, 
clause (6) of the Indian Evidence Act. In the present tase 
the chronicle produced by the family bard stands on a different 
footing; and as pointed out in Jahangir v. Sheoraj Singh (8), 


` (a) [1921] I. L. R., 46 Bom., ¥53 
(2). [1908] I. L. R., 30 All, gro. 
(3) [1915] I L. R., 37 Al, 600 
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it was not necessary for the plaintiff to show by whom the 
statements therein recorded: were made. 


The plaintiffs have next relied on a baht produced by the 
Gangabasi priest of Soron, wherein the relationship between 
the ancestor of Nand Lal and Param Sukh and the ancestor 
of Parabh Lal and Har Bilas are similarly recorded. Both 
Dongar Singh and Puja Ram admit that Vidya Ram was .the 
priest of Parabh Lal at Soron. Musammat Tirbeni is the 
daughter of Vidya Ram. She deposes that the entry noted in 
the bahi was partly in the handwriting of her father Vidya 
Ram and partly in the handwriting of her grandfather Chhab 
Nath. These entries are records.of statements made by persons 
who, had a special means of knowledge. ‘They further show 
the occasions on which the statements were made and the per- 
sons who had made them when they visited Soron to bathe in 
the river Ganges. 


The entries made in this book are corroborated by Gauri 
Shankar, a priest of the family, who used to officiate at the 
marriages celebrated in the family on which occasions the names 
of the ancestors are usually recited. Both Musammat Tirbeni 
and Gauri Shankar hold some muafi land in the village Rahli 
which was apparently given to them by the members of the 
family to which Parabh Lal, Nand Lal and Param Sukh be- 
longed. They hawe held these muafi lands from as far back as 
40 to 50 years; and their special means of knowledge as regards 
the relationship between the different branches of the family 
cannot, therefore, be doubted. 


We have besides the evidence of three members of the 
family including Nand Lal, one of the plaintiffs, all of whom 
agree in regard to the rélationship to which the evidence already 
referred to bear testimony. Lala Ram and Kashi Ram are 
not the next reversioners of Har Bilas and have no particular 
interest in supporting the claim of the plaintiffs one of whom 
is admittedly a purchaser anda stranger to the family. The 
evidence adduced by the defendants-appellants is of little value. 


It has been pointed out thatthe pedigree- filed by the plaint- 
iffsin the present suit. does not tally with the one filed, by 
Radha Kishun in a previous suit instituted by him against 
Kishori Lal and others in 1910 which had abated in the death 
of Radha Kishan and in another suit filed by Param Sukh and 
Nand Lal against Kishori Lal and others in 1913 which'was 
dismissed for default. It does not appear whether Radha 
Kishun had at that time made any serious effort to get reliable 
information as to the nature of his relationship with the family 
to which Parabh Lal belonged and his statement cannot bind 
the present plaintiffs. In the course of his examination the 
plaintiff Nand Lal.was asked whether the pedigree given by 
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him was correct, and when he replied that it was correct, he was 
further asked if the pedigree of Radha Kishun was correct and 
his reply was again in the affirmative. It is contended that 
the effect of that statement was that Nand Lal vouched for the 
correctness of the pedigree filed by Radha Kishun. But the 
statement of Nand Lal is not so worded and it cannot be said 
that he was fully cognizant of the details of the pedigree which 
had been filed by Radhe Kishun in his suit or was aware of the 
discrepancies between that pedigree and the pedigree which he 
himself had filed with the plaint. The pedigree which was filed 
by Param Sukh and Nand Lal in the suit filed by them in 1913 
is not shown to have been different from the pedigree which 
has now been produced; and the contention of the learned 
counsel for.the defendants-appellants is not, therefore, tenable. 


The claim of the plaintiffs has, in our opinion, been rightly 
allowed. We dismiss the appeal accordingly with costs. 


Appeal dismissed. 





HAPPOO MAL 
versus 
EM PEROR.* 


Indian Penal Code, section 290—Crowd collecting before accused’s 
shop —Nuisance caused— Accused outside his Shop—Euilt, ques- 
tion of. 


If a crowd collects and i fe traffic so as to cause 

a nuisance, under section 290 of the Indian Penal. Code, the 

person’ who is directly. responsjble for the crowd collecting 

is obviously not less but more guilty than the other persons 

who form the crowd and this would be equally the case whether 

he were inside or outside his shop at the precise moment when 

the police appeared. No one is allowed to make ‘use of his 

‘ premises in such a way as to’ untesicre with „the rights of 
the ‘public. - 


| CRIMINAL REVISION FeR an order of W. AMTER Au Eso. 5 
Sessions Judge of Muttra. 


~ Nehal Chand, for the applicant. 


*R. Malcomson (Assistant Government Advocate); for: the 
Crown. ; 
The following judgment was divad by 
DANIELS, J.—The applicant Happu has been convicted along 
with a number of other persons of committing public nuisance 
under section 290 of the Indian Penal Code and his conviction 


has‘ been upheld by .the lower appellate | court. ` It appedrs ihat 


there was a very large crowd of persons engaged in satta gamb- 
ling in front of the shops of the-accused and other. persons 


.* Cr, Rev. No. 140 of 1924.' * 


VOL, XXIL] HIGH COURT 663 


and that this crowd was so great as to stop the traffic in the 
street for the space of half an hour. This was not the first 
time that such a crowd had collected. Ona previous occasion 
a similar crowd had collected for the same purpose and a man 
had been killed owing to stampede taking place in the crowd 
on the approach of the police. The trial court acquitted the 
owners of the satta shops except the accused but convicted him 
on the ground that he was outside among the crowd. The 
lower appellate court held that the accused in fact was outside 
but disagreed with the reasoning of the trial court. If a crowd 
collects and obstructs the traffic so as to cause a nuisance, 
the person who is directly responsible for the crowd collecting is 
obviously not less but more guilty than the other persons who 
form the crowd and this would be equally the case whether 
he were inside or outside his shop at the precise moment when 
the police appeared. No one is allowed to make use of his 
premises in such a way as to interfere with the rights of the 
public. There is no season for interfering with the conviction 
in this case and I dismiss the application. 

Application dismissed. 





ee 


PEARE LAL GOPI NATH (Plaintiff) 


VETSUS 


THE EAST INDIAN RAILWAY COMPANY (Defendant). N 


Damages—Suit for—Railway recetpt—Endorsed by consignor to 
plaintif—Shoriage discovesed on delivery by plaintiff—Right to 
sue Railway—Consignor’s title conveyed to plaintiff. 


Where the consignor had endorsed the Railway receipt to the. 


plaintiff’s firm and the latter, on taking delivery of the con- 
signment, discovered a shortage, held, that the title of the 
consignor was conveyed to the plaintiff by the endorsement on 
the Railway receipt, and, therefore, the plaintiff had a right 
to sue the Railway Company for damages caused to the consign: 
ment. Dolatram Dwarkadas v. Bombay, Baroda and Central 
India Railway Co., I. L. R., 38 Bom., 659 and G, J. P. Ry. Co. 
v. Suheb Ram, g Bom. L. R., 953, followed. 


- Civi Revision from an order of Basu GANGA PRASAD 
VERMA, Additional Subordinate Judge of Mainpuri. 


Girdharilal Agarwala, for the applicant. 
Ladli Prasad Zutshi, for the opposite-party. 


-The following judgment was delivered by 


_ Dara, J.—Only one point is decided by the lower appellate 
court that the plaintiff, the firm of Peare Lal Gopi Nath, had 
no right to sue the East Indian Railway Company for damages 


* Civ. Rev. No, 33 of 1924. 
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caused on the consignment. The consignment was made from 
Kidderpore docks to Shikohabad by the firm of Hemraj Durga 
Das. The consignor endorsed the Railway receipt to the plaint- 
iff’s firm which took delivery. The plaintiff’s firm then brought 
this suil for price of seven bags, the shortage in the consign- 
ment when it arrived at Shikohabad. The learned Judge of 
the appellate court was of opinion that there was no contract 
between the plaintiff and defendant companies and that, there- 
fore, the plaintiff was not entitled to sue. The language of the 
judgment, however, is in favour of the plaintiff. The learned 
Judge was of opinion that a carrier’s contract is with the person 
in whom the property in goods is vested at the time the contract 
of carriage was entered into. The learned Judge didnot go 
further and enquire whether the consignor had .transferred all 
his rights and interest in the contract to the plaintiff. The 
Bombay case of Dolatram Dwarkadas v. Bombay, Baroda and 
Central India Railway Co., (+), is an authority for the pro- 
position that the title of the consignor can be conveyed to 
another person by an endorsement on a Railway receipt. In 
that case one Sukhdin Ramlal consigned 115 bags of wheat 
from a station on the Oudh and Rohilkhand Railway to Abmeda- 
bad. The goods were consigned by Sukhdin to self and he 
then endorsed on the Railway receipt delivery to one Naraindas. 
Naraindas on his side endorsed it in favour of the plaintiff of 
that suit, Dolatram. Under these circumstances, a Bench of 
the Bombay High Court held that the Railway receipt was a 
mercantile document of title and that the endorsee of such a 
Railway receipt had sufficient interest in the goods covered by 
it to maintain an action for damagts against the Railway Co. 
the carrier. If A makes a contract, there can be no doubt that 
A can pass over the benefit of that contract toa third person. 
The question here is whether the endorsement of the Railway 
receipt did pass the benefit of the contract to the endorsee. On 
the authority of the Bombay case I hold that it did. The 
learned céynsel for the respondent quoted another Bombay case 
of the G. I. P. Railway Co. v. Saheb Ram (°). That case, 
however, was of a consignee,of goods and not of a person to 
whom the benefit of the contract of the consignor was conveyed 
by’ the consignor. In my opinion the plaintiff had a right 
to sue. 


As other points have not beerr determined by the learned 
Judge of the lower appellate court, I set aside his decree and 
direct that court to decide the appeal after decision of the other 
issues. Costs here-and hitherto shall abide by the result. 

(1) LL. R., 38 Bom., 659. 
(2) [1903] 5 Bom. L. R., 953. 
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CHAMPI anp AnotHeER (Defendants) $ yn 
versus 1924" 
TARA CHAND (Plaintiff).* May, 12. 


Minor—Certificated guardian— Adoption by uncle after appoiniment Muxi, : 
of—Partition suit against adoptive father by appellant—Defend- ‘Daran, J. 
ant died before delivery of judgment—Minor brought on record 

‘+ subsequently—Suit Bone through counsel—Decrees against 
minor—When noi binding—Civil Procedure Code, Or. 22, r. 6— 
Inapplicability of. ' 

T, a minor, was adopted by hisuncle, BD, after a certificated 
guardian had been appointed of his (minor's) person and pro- 
perty. During 7's minority, appellant sued BD for partition of 
a house, BD, however, died between the conclusion of the 
hearing and the pronouncement of the judgment. Thereupon 
appellant brought 7' on the record in ‘place of BD. No guar- 
dian was appointed. T, though still a minor, contested the suit 
through counsel. Eventually a preliminary decree was passed 
followed bya final decree. T appealed unsuccessfully from 
these decrees. He then sued for the cancellation of all the 
decrees on the ground that they were passed against him while 
he was a minor and not represented by a guardian. 


Held, that T, being a minor at the date of the decrees, was 
entitled to th@ declaration that the decrees, whether passed by 
the court of first instance or appeal, were not binding on him. 

Held, also, that a guardian having been appointed in respect 
of T’s property, he continued to be a minor till the age of 21 
in respect to all the property whether inherited subsequently 
or acquired, 

Held, further, that Order 22, rule 6 of the Civil Procedure 
Code was inapplicable to the facts of the case. 

Jungli Lal v. Laddu Ram Marwari, [1919] 4 Patna L. J., 
240, Wallian v. Banke Behari Pershad Singh, SS c.), [1903] $ 
I. L. R., 30 Cal., 1o21, Ram Barechha Ram v. Tarak Tewari, 
[1916] 14 A. L. J. R., 589, Pande Satdeo v, Ramayan Tewari, 
2 Patna, 335, Bhura Mal v. Har Kishen Das, [1902] 24 All, 
383, Khairajmal v. Daitn,e[1904] 32 Cal., 296, Ram Chan- 
dar v. Chheda Lal, [1905] 2 A. L. J. R., 460, Purna Chaydra 
Kunwar v. Bejoy Chand Mahtab, 17 C. W. N., 549, Kunha- 

.med v. Kuiti, [1891] 14 Mad., 167 and Murli v, Pitambar, 

[1922] 20 A. L. J. R., 329, referred to. 


First APPEAL from a decree of P. K. Ray Eso., Subordi- 
nate Judge of Meerut. 
i Nihal Chand and Harendra Krishna Mukerji, for the appel- 
ants, 


. Kailas Nath Kaiju and Sarkar Bahadur Johri, for the > 
respondents, 
* F. A. No. 386 of 192r. 
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The following judgments were delivered :— 


DALAL, J.—The plaintiff, Tara Chand, who has since become 
a ‘major, instituted a suit for cancellation of certain decrees of 
court, through his next friend, Musammat Persauni, his certi- 
ficated guardian. He is the son of Jainti Prasad, and was 
„born on 13th November, 1899, A guardian was appointed by 
“court of his person and property on sth October, 1907. ` He 
‘attained the age of majority on 13th November, 1920. After 
‘the guardian was appointed, his uncle, Benarsi Das, adopted him, 
In 1916 one Musammat Champi sued Banarsi Das and others 
for partition of a house, and all proceedings were completed in 


:the first court on 20th March, 1917. Judgment was reserved 
.on that day and 30th March was fixed for delivery. Banarsi 
*.Das died between those two dates, and on 28th March Musam- 
‘mat Champi applied to bring Tara Chand on the record in place 


of his adoptive father, Banarsi Das. He appointed a pleader 
‘and contested the suit. On 14th April, 1917, a preliminary 
decree for partition was passed, and a final decree on the 21st 
June. Tara Chand himself appealed from both decrees to this 
' Court, and the appeals were dismissed on 28th June, 1920. 
_The “present suit for the cancellation of all the four decrees on 
the ground that they were passed against him while he was a 
minor and not represented by a guardian, was instituted on the 


. 14th of September, 1920. . 


“The learned Subordinate Judge of Meerut dett the suit, 
and hence two: of the defendants, Musammat Champi and 
_Musammat Sona Dei, have appealed. The grounds-of appeal 
-are: (1) that the plaintiff failed to prove that he was born on 
the 13th November, 1899, (2) that on his adoption by Banarsi 
Das, the guardianship certificate, issued to Musammat Persauni, 
became inoperative, and the plaintiff attained majority at the 


. age of 18, on 13th November, 1917, (3) because the decree of 


the first court sought to be cancelled is saved by the provisions 


of Order 22, rule 6; (4) that the plaintiff was not entitled to 


a decree in this suit because he was inno way prejudiced by the 
‘want of appointment of a guardian and he was able to conduct 
‘his defence effectively himself, and ( 5) that the plaintiff was 
.batred by the rule of estoppel from questioning the decrees. 


There is no force in any of these grounds. It was conceded 
during the argument that the plaintiff was born on the 13th 
November, 1899. Once a guardian was appointed’ to him, it 
mattered little what other property he acquired. .The adoption 
.did not change his identity, and the power of the guardian, 
Musammat Persauni, and of the District Court, which appointed 
_her, continued to be the same, 


Order 22, rulé 6 prevents abet when death takes 
place between the conclusion of the hearing and the pronounce- 
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‘ment of the judgment, and the decree is passed against 
a dead man. Obviously this provision of law covers cases 
where the court is unaware of the death of a party and 
proceeds on the supposition -that the parties are alive. It was 
urged that, in the present case, hearing concluded on the 28th 
of March and judgment was delivered on the 14th of April, 
1917, and that the death of Banarsi Das took place. between 
the two dates. This is not a correct way of summarising the 
proceedings of the court. After the 28th March and:before 
the judgment was pronounced, some proceedings took place, 
namely, those of bringing Tara Chand on the record; there 
was, therefore, no conclusion of the hearing prior to the’ death 
of Banarsi Das. The rule deals with a decree against a dead 
man and not with one against living persons. It indicates how 
a decree against a dead man is to be’. construed, and can have 
no reference to a decree passed against living persons, Even 
‘where preliminary and final decrees were both passed against 
a dead person, the Patna High Court held that the final decree 
was a nullity and was not saved by the provisions of this rule, 
Jingli Lal v. Laddu Ram Marwari (+). 


`The four decrees sought to be cancelled were passed 
against a minor and were void. We have not to consider any 
question of prejudice to the plaintiff. The learned counsel 
for the appellant equoted rulings in cases where the minor was 
not properly represented, and the courts refused to give bint 
relief when it was discovered that he had not suffered any 
prejudice by improper representation. The first case is a Priv 
Council Case of Wallian % Banke Behari Pershad Singh (8). 
A Bench case” of: this Court, Ram Barechha Ram v. Tarak 
“Tewari (3), was similar. The most recent case is that of the 
Patna High Court, Pande Satdeo v. Ramayan: Tewari (4), 
‘Ta-this case, one of the learned Judges (Das, J.) has pointed 
‘out the distinction between void and voidable decrees at page 
352 of the report :— 


“The Court has no jurisdiction to render dement against 
one who is not a party to the suit, though it has jurisdiction 
to render judgment against ne who is a party to the suit but 
who has not been brought before it by reason of the failure’ on 

3 the part of the Court to follow the particular procedure laid 
down in the Code. The one affects the existence of the 
jurisdiction of the Court; the other affects the exercisė of it. 

, To take a simple case,: a minor is not-:a party to Sa 
unless he is represented in the récord of the suit by a guard 
competent to act as.such. Where the record of.-the suit itself 
shows that the minor is wholly unrepresented, or et he’ is 

Qa 1) 1919] 4 Patna L. J., 240, - ee 7 

(2) Wares LL, R., 30 Cal., YORE. i : 

(3) [1916] 14 A. L, OF Re 589.. 

(4) -2 Patna, 355. 
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represented by a guardian disqualified from acting as such a 
guardian under the express provision of the statute, the result 

. is that the minor is not properly a party to the suit, and a 
judgment rendered against the minor is without jurisdiction and 
null and void. But where he is properly a party to the suit— 
and as he is properly a party if he is represented in the record 
by a guardian not disqualified from acting—the jurisdiction 
of the Court to try and determine the cause as against the 
minor is complete, and such jurisdiction will not be ousted on 
proof that the Court did not follow the appropriate procedure 
for the appointment of the guardian.” 


‘A Full Bench of this Court held a decree passed against a minor 
‘without the appointment of a guardian ad litem to be void. 
Bhura Mal v. Har Kishan Das ('). This ruling was followed 


by a Bench of two Judges in Hanuman Prasad v. Muhammad 
Ishaq (7), where the force of the Privy Council case of 30 
Calcutta was explained, and the authority was quoted of the 
Privy Council case, Khairajmal v. Daim (8). In the latter 
case, their Lordships observed :— 


‘Their Lordships agree that the sales cannot be treated as 
void or now be voided on the ground of any mere irregularities 
of procedure in obtaining the decree, or in the execution of 
them. But, on the other hand, the court had no jurisdiction 
to sell the property of persons who were not parties to the 
proceedings, or properly represented on the*record, As against 
such persons the decrees and sales purporting to be made. would 
be a nullity and might be disregarded without any proceeding 
to set them aside,” 


The present case is similar. The edecrees passed against the 
plaintiff are a nullity and might be disregarded without any 
proceeding to set them aside. In Ram Chander v. Chheda Lal (4) 


-this Court held that where a minor was sued as a majorand 


adecree passed against him, the decree was not binding upon 
him. That was a case where a certificated guardian was 
appointed under the Guardian and Wards Act to the minor 


‘and it was held that such a minor did not attain majority 


until the age of 21. In thąt case it was contended that a 
guardian having been appointed to the minor’s property in one 
district, the minor would attain the age of majority at. 18 with 
respect to property situated in another district. The learned 
Judges held that a person cannot be a major in one district and 


‘a minor in another. Similarly, it may be stated here that Tara 


Chand cannot be a minor with respect to the property of his 
father, Jainti Prasad, and major with respect to the property 
inherited by him from his adoptive father, Banarsi Das. ‘The 
Calcutta High Court also has held a decree against a minor 
(1) ae 14 All, 383. (2) 28 All, 137. 
(3) [r904] 32_ Cal, 296. (4) [r906] 11 A, L. J. R., 460 
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to be a nullity. Purna Chandra Kunwar v. Bejoy Chand 
Mahtab (*). 


As pointed out by the learned Judge of the lower court, the 
appellant did not come forward herself nor get any agent of 
hers examined to prove circumstances which would give rise 
to any question of estoppel. We were not told during the 
argument how the action of Tara Chand led the defendant, 
Mst. Champi, to act as she did in the previous litigation. It 
is not even alleged by an affidavit or otherwise that she was 
aware of how Tara Chand was acting, and had no knowledge 
of his being a minor. Her learned counsel here represented 
‘that Tara Chand was playing a trick. Subsequent to the 
previous litigation, he had purchased more shares in the house 
(see para 12 of the plaint) and by re-opening the litigation, 
he desired to get asolid block for himself and oust Mst. 
Champa from the portion of the house alloted to her. 1 have, 
however, to decide a question of Jaw and not of morality. 
These considerations may be submitted to the trial court in 
case there is a fresh trial of Mst. Champi’s suit. 


Though not mentioned in the grounds of appeal, an argument 
was advanced here that a declaration is discretionary for this 
court to grant and the circumstances of the present case are 
such that the discretion should not be exercised. The decrees 
area nullity ande may be disregarded, so it cannot be said that 
the lower court exercised its discretion wrongly in granting 
the declaration sought by the plaintiff. Itis also urged that 
the plaintiff's remedy was by way of injunction to restrain the 
defendants from executing the decrees and not by way of 
declaration. The case of Kunkamed v. Kutti (#) was quoted 
as an authority. The facts of that case are peculiar and in no 
way applicable here. The remedy granted to the plaintiff was 
a proper one. 


I would dismiss the appeal with costs. 


Mukerji, J.—This appeal raises the question whether a 
minor who was unrepresented in the suit by any guardian, can 
be held to be bound by the decsee passed against him, although 
he neither alleges nor proves that the decree passed against him 
is unjust or to his prejudice. 

The facts of the case are no longer in dispute and are 
as follows. The appellant, Musammat Champi, filed the suit 
No. 203 of 1916 against one Lala Benarsi Das and several 
others for the partition of a certain house. The case was duly 
heard and concluded except for the judgment during the life- 
time of one Banarsi Das. ‘The court reserved judgment and 
fixed the 30th of March, 1917 for deNvery of it. Benarsi Das 

1) 17 C. W. N., 549. 
fa [r891] 14 Mad., r67. 
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died on the 23rd of’ March, 1917. An application was made 
to the court by Musammat Champi that the respondent, Tara 
Chand, the adopted son of Benarsi Das, might be brought on 
the record as his legal representative. ‘This application was 
granted and ultimately on the 14th of April, 1917, a preliminary 
decree was passed. The fiial decree for partition followed on 
the 2ist of June, 1917. Tara Chand, on being brought on the 
“record, purported to appoint a vakil and resisted the suit so far 
it lay in his power. He filed appeals to this Court against both 
the preliminary and final decrees which were, however, unsuc- 
cessful, Tara Chand was the natural son of one Jainti Prasad. 
On the death of- Jainti -Prasad, ‘Tara. Chand’s natural mother, 


. Musammat Parsauni, took out a certificate of guardianship, on 


the rsth of November, 1907. -It was after this certificate had 
been obtained that Tara Chand was adopted by Benarsi Das 
and passed into his family. Evidently everybody forgot that, 
there was a certificated guardian and Tara Chand was through- 
out treated as a major. As. already stated,-he also regarded 
himself a major and accordingly resisted the suit and preferred 
the appeals. After the appeals were dismissed, it struck Tara 
Chand that he might try his luck’ again, and he accordingly 
brought the suit, out of which this appeal has arisen, to obtain 
a declaration’ that the decrees passed against him were not bind- 
ing on him.on the sole ground that he was unrepresented in the 
suit by a duly appointed: guardian. He noWhere stated in the 
plaint how- the decrees passed - against him were prejudicial to 
his interests. He made certain allegations about the plaintiffs 
being aware of his minority and of her having dishonestly put 
him forward ‘as a major. But that. allegation has not been 
substantiated. As I have stated, the sole question to be decided 
ist whether the mere fact that no guardian had been proposed 
or appointed for Tara-Chand is sufficient to vitiate the decrees 
passed against him. It may be, mentioned here that- Tara 
Chand has purchased the`shares of cerlain co-sharers i in the 
property, and, possibly, the sole object'of the présent suit is to 
re-open‘ the partition and to obtain a compact share in the pro+ 
perty which would include not pas his rangema shäre but- also 
the shares purchased by him. A ae 


Before the case of Walian v. Bankey Behari Prasad 
Singh (1) was decided, it was generally believed that-a “formal 
defect in the appointment of a guardian for the suit of a 4ninor 
was in itself sufficient to ‘vitiate all thé proceedings against ‘the 
minor in the:suit. ‘Che case of Bhura Mal v.. Har Kishan 
Das (?) may becited as ‘an instance. But since the Privy 
Council decided the case of Walian, it is now clearly: recognised 


` (1) [z903] I. L. R30 Cal, 1021. 
(2) [z902] L L: Ra, 24 All, 383. 
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that, where a-minor has been substantially represented and has 
‘not:been prejudiced in the litigation, it is not open to. him to 
‘obtain the relief of a declaration that the decree is not binding 
on him. Following this case, it has been held that in order to 
‘find out whether the minor was substantially prejudiced or not, 
it would be necessary often to. go into the merits of the case. 
If the representation is of a doubtful character, the fact that 
the minor has not at all suffered, would go to establish that the 
representation was substantial. The case of Murli v. Pitam- 
bar (1) was.of this nature. 


The question, however, before me is what would he the 
effect of a decree in which the minor has not been at all 
represented. It has been urged with great force that unless the 
minor alleges that he was prejudiced for want of a guardian, 
„hé bas no right to succeed. It has been further pointed out 
‘that the adjective law, riamely, the law of procedure, is merely 
a hand-maiden to justice and where a substantial justice has 
been done, a breach of the rule of procedure cannot by itself be 
‘aground for a suit. There can be no doubt that the last 
stated proposition is very correct. The courts exist for granting 
-redress Where there is no prejudice; there is no grievance 
to be redressed. The mere fact that there has been a defect 
-in following the procedure cannot be made a matter of grievance 
‘and there can be mo redress. But the question raised in this 
‘appeal is not one of procedure but is one of substantive 
law. It iS a question of status. There can be no doubt that 
a decree, however proper--it may be, passed against: a person who 
is already dead, can be of no effect against the estate of the 
deceased. To quote an expression often used, the decree is a 
mere ‘nullity’. The reason is this. The deceased person cannot 
be called upon to obey the decree and, therefore, the decree is of 
no consequence. The legal representatives of the deceased can- 
not be called upon, on foot of the decree, to perform what the 
-deceased person was called-upon to perform. A minor suffers 
~from certain disabilities under the law of minority. One of the 
‘disabilities is that he cannot come to court either to seek a 
-relief or to defend an attack on*him, except through a person 
who -cán properly represent him, This is his disability owing 
„to'his being under a certain specified age. In this particular 
case, that age was enhanced to 21 years owing to.a certificate 
-of guardianship having been granted to his natural mother, We 
-have not been. called upon to consider whether the factum of 
Tara Chand’s adoption into another family in any way affected 
the -guardianship certificate and whether his age for obtaining 
majority was reduced to 18 years. It has been conceded that 
Tara Chand was a minor when he was brought on the record 


(1) [1922] 20 A.L.J.R., 329; s. c [1922] I. L, R, 44 All, 525. 
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as a major on the 2ọth of March, 1917. He was a minor when 
he preferred the appeals. Iadeed, he was a minor when he 
brought the suit out of which this appeal has arisen. He attained 
majority during the pendency of the suit. Tara Chand was 
suffering from a disability to defend himself owivg to his 
status of minority. In this particular case the minor (Tara 
Chand) was probably an intelligent person quite able to look 
after himself and his property. But he might have been only 
a baby, one year old, when his father died. The law applicable 
would have been the same then as inthe present case. The 
question then is whether the bringing on the record of a person 
suffering from the disability of minority can be regarded as of 
no consequence if the ultimate result of the suit was in no way 
prejudicial to his interest. To my mind, in principle, there 
is nothing to differentiate the case of a decree passed against 
adead man from a decree passed against a person who is 
suffering from the disability of minority without having a per- 
son appointed to look after his interest. 


No direct authority of this Court has been cited. A number 
of rulings was cited at the bar but most of them could be 
distinguished on account of ‘the facts involved in each case. 
The only case which appears to be exactly in point is the case 
of Purna Chandra v. Bijai Chand Mahtab (1). In this casea 
decree for arrears of rent had been obtained against a minor 
who had been sued asa major without anybody to represent him 
in the litigation. It held that the decree could not be binding 
on him and was a nullity. On principle and authority, therefore, 
Tara Chand would be entitled tg have it declared that the 
decrees are not binding on him. 

It was urged that, having regard to the peculiar facts of the 
case, namely, the arguments having been concluded during the 
life-time of Benarsi Das, the provision of Order. 22, rule 6 of 
the Code of Civil Procedure was applicable and the decree 
passed was binding on the estate of Benarsi Das. Assuming, 
but without deciding, that Order 22, rule 6 of the Civil Proce- 
dure Code has any application to the facts of this case, it is 
clear that asa matter of fatt no decree was passed against 
Benarsi Das. On the other hand, the only decree that was 
passed was against Tara Chand himself. The provisions quoted, 


therefore,can be of no avail to the appellants. 

The further question, however, still remains whether the 
plaintiff, Tara Chand, should wholly succeed in the suit or whe- 
ther the court should go into the merits of the case and see 
whether or not he was bound by the decree that was validly 
passed against the remaining defendants. For, if the decree be 
such as to bind Tara Chand, without its having been specifically 


(1) 17 W, N., 549. 


vol, XXIL] HIGH COURT 673 


passed against him, he should not be allowed to escape the 
liability on the decree for the simple reason that he was without 
a guardian in the proceedings. He cannot be in a better posi- 
tion than he would have been in, if he had not been at all made 
a party. Inthe Calcutta case, Purna Chandra v. Bijat Chand 
Mahtab (€), the High Court remanded the case for'a trial of the 
question whether the minor was or was not liable along with the 
other defendants on account of the arrears of rent. The minor in 
that case had sued for the recovery of the decree-money already 
“paid, and it was held that if he was liable, asa matter of fact, 
he could not recover the money he had paid. Similarly, in the 
case of Ram Chandar v. Chedda Lal (*), issues were re- 
manded for ascertaining what advantages, if any, had been 
derived by the plaintiff by the decree impeached. In this case 
the, decree impeached isa decree for partition. Tara Chand 
could not be bound by a decree passed against any other of the 
defendants. , The result of a declaration ‘that the decrees are not 
binding on Tara Chand would be that the partition suit will be 
re-opened at the stage at which Tara Chandlcame in. No relief 
in the nature of a refund has been asked for. There is no 
prayer that the costs paid under the decree should be paid back 
to him. Inthe circumstances, there seems to be no hae to the 
plaintiff obtaining the declaration that the preliminary and final 
decrees, whether, passed by the court of first instance or appeal, 
are not binding on him. 
` The result is that the appeal fails. 
By tae Court.—The appeal is dismissed with costs here, 


° Appeal dismissed. 
(1) 17 W.N., seo. 
(2) [r905] 2 A. L.J. R., 460. / 
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Civil Procedure Code, section 144—When inapplicable—Decrees 
sii minor—Cosis realised by decree-holder—Decrees sub- 
: Pi haseliee declared null and vpid—Refund of cosits—High Court's 

© inherent jurisdiction lo order. 
In a partition suit, on the death of a defendant, the plaintiff 
- - brought on the record the son of the deceased, though the 
~ latter was a minor. No guardian ad litem was appointed. The 
minor, however, defended the suit and subsequently preferred an 
appeal in the High Court against the decree of -the trial a 
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‘The appeal was also dismissed with costs. The plaintiff decree- 

` hoider realised from him the costs of both the courts. Later 
on, the minor instituted a separate suit for a declaration that 
inasmuch as he was a minor during the previous litigation and 
no guardian ad lites had been appointed, the decrees were a 
nullity and were not binding on him, This suit succeeded and 
the decrees were declared null and void. Thereupon he applied, 
under section 144 of the Civil Procedure Code, for refund of 
the costs which had been realised by the plaintiff under that 
decree. 

Held, that ag the decrees had not been varied or reversed in 
appeal, it was difficult to hold that section 144 was in terms 
applicable. The Court had, however, inherent jurisdiction to 
order restitution, but, under the,circumstances, in the exercise 
of its discretion, ‘the Court would not do so. 


Execution First APPEAL froma decree of MAULVI ABDUL 
Harm, Subordinate Judge of Meerut. 


_ Kailas Nath Katju and Sarkar Bahadur Johri, for the 
appellant. 

Nehal Chand, for the respondent. 

The judgment of the Court was delivered by _ 

DALAL, J.—This is an appeal by a judgment-debtor, Lala 
Tara Chand, from the dismissal of his application for restitution 
under section 144 of the Civil Procedure Code. He was made 
a party defendant to a partition suit while he was a minor. He 
was then over 18 years of age, but under 21; and was, there- 
fore, not a major, being a ward of the Civil Court. On his 
being brought on the record, he entered into contest after 


appointing a pleader, and decrees (preliminary and final) were 


passed against him. He filed two appeals to this Court and his 
appeals were dismissed. Subsequently, the plaintiff of the suit 
recovered her costs of the first court and this Court. The pre- 


‘sent application was for refund of the costs. The preliminary 


and final decrees in the partition suit have been declared by this 
Court to-day to be null and void. 


The learned Judge of the fisst court refused to order restitu- 
tion and hence Tara Chand has appealed. It is argued here 
that the principle of section 144 applies, though the decrees 
themselves were not varied or reversed in appeal. The same 
words varied and reversed are used in sections 98 and gg of the 
Code with reference to an appeal. It is, therefore, difficult to 
believe that they are used in this section with a different mean- 
ing. At the same time, we are aware of the ruling of the 
‘Madras High Court that the provisions of this section may be. 
extended to cases where a decree is set aside as null and void in 
a separate suit (40 Mad., 299). Whether the provisions apply 
ornot, it is clear that this Court has jurisdiction, under the 
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provisions of section 151, to exercise its discretion and make 

such order as may bé necessary for the ends of justice. Their 

Lordships observed in Jai Barham v. Kedar Nath Marwari ('): 
* Nor indeed does this duty or jurisdiction arise merely under 
the ‘said section (i. e. section 144), It is inherent in the 
general jurisdiction of the court to act rightly and fairly, 
according to the circumstances, towards all parties involved”. 


A Full Bench of this Court actedein accordance with these 
principles in Bindeshri Prasad v. Badal Singh (*). ; 
The question, therefore, is whether in this present case it 
will be necessary for the ends of justice to restore the costs 
paid by Tara Chand. In our opinion, it will not be. As regards 
the costs in the High Court, there can be no equity in refunding 
‘those costs. Tara Chand himself did not appeal through his 
next friend; he appealed himself. It was not the fault of the 
respondent, Musammat Champa, that he did not appeal through 
his next friend. As regards the costs of the first court also, 
we do not think it will be equitable to relieve him of the costs 
‘which he was ordered to pay. He himself must have known 
that he was a minor. He concealed that fact and entered into 
-litigation. He was over 18 years at that time and was a minor, 
because the age of majority was put off by a guardian. being 
appointed to his property and person by the District ‘Court. 
here is evidenee that at that time Tara Chand did all his 
business himself without intervention of his guardian, who was 
his natural mother. Tara Chand was adopted out of the family 
and had ceased to do anything with his natural mother. Only 
when he brought the suit fgr cancellation of the decrees passed 
“in the partition suit, he sued through his guardian. These are 
the circumstances which do not entitle him to the refund of the 
costs recovered from him. 


We dismiss this appéal with costs. 
Appeal dismissed. 
(1) [1922] 21 A. L. J. R, 490 at 493. 

(2) [t923] at A. L. J. R.,228. : 
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Civil Procedure Code, section 115—Award—A pplication io set aside 
refused—Misconduct alleged—Subordinate Judge to pronounce 
decree—Material irregutarity by Subordinate Judge—When High 
Court can interfere. 

An award having been made and an application to set it 
aside on the ground of misconduct or any other illegality 
having been refused, the court has no option but to pronounce 
a decree in accordance with it. 

If the lower court committed a material irregularity or refused 
to exercise jurisdiction, for example, refused to hear a valid 
objection properly raised before him or entertained matters 
which were outside his jurisdiction, then the High Court can 
interfere, under section 115 of the Civil Procedure Code, with 
the exercise of the jurisdiction of the learned Judge in dealing 

. with the application. 

Any party wishing to set aside an award on the ground that 
the arbitrators in arriving at an unfair award either refused 
to hear somebody or heard the matter without giving notice of 
the hearing, undertakes the burden of satisfying the court that 
that was what really happened. Ghuiain Kean v. M uhammad 
Hassan, I. L. R., 19 Cal., 167, referred to. 

Civin Revision from an order of Banu KAULESHAR Natu 

Rar, Subordinate Judge of Benares. 


Lalit Mohan Banerji and A. Saityal, for the applicants. 

Sir Tej Bahadur Sapru and Kamla Kant Verma, for the 
opposite parties. 

The judgment of the Court was delivered by 


Watsu, A. C.J.—This is a plain case. An attempt was 
made in the lower court to destroy the award by alleging mis- 
conduct ‘against the arbitrators in the sense that they did not 
give the parties, or one of the parties, or some of the parties, a 
proper hearing, or adequate notice of the date of the hearing 
of the matter in which they were engaged. There are only two 
ways in which you can get rid of an award—either by getting 
it set aside in accordance with the provisions of paragraphs 15 
and 16 of the Code, in which case it is the duty of the Judge 
to refuse to file the award and grant a decree in the terms-of 
the award; or if the learned Judge to whom application is made 
commits material irregularity in the course of the hearing, when 
he has the parties before him to decide whether or not the 
award filed was objectionable, then an application in revision 


* Civ, Rev. No. 27 of 1923. 
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may be made to this Court. ‘These matters are really so 
elementary that it is hardly necessary to repeat them but the 
distinction, so far as the powers of the High Court are cop- 
cerned, cannot be better expressed than in the headnote in the 
well kaown Privy Council case, Ghulam Khan v. Muhammad 
Hassan (1). The Privy Council there pointed out that the 
award having been made and an application to set it aside on 
the ground of misconduct or any other illegality having been 
refused, the Subordinate Judge has no option but to pronounce 
a decree in accordance with it. On the other hand, they 
recognise that if the Subordinate Judge commits a material 
irregularity or refuses to exe-cise jurisdiction, for example, 
as Mr. Lalit Mohan suggested here, refused to hear a valid 
objection properly raised before him or entertains matters which 
are outside his jurisdiction, then undoubtedly this Court can 
interfere under section 115 of the Civil Code—not with the ar- 
bitrators nor with the award but with the exercise of the jurisdic- 
tion of the Subordinate. Judge in dealing with the application. 
Those general observations cover the question we have to deter- 
mine in this revision. No serious attempt is really made to show 
that the learned Subordinate Judge did anything which can be 
brought within the terms of section 115. On the other hand, 
he gave the parties a very full hearing, In dealing with the 
application to him to set aside the award, he took evidence, he 
heard the statements of the arbitrators, and he formed a 
definite opinion on adequate material. After fully considering 
the matter and setting out his reasons clearly, he conies to the 
conclusion that no misconduct on the pa`t of the arbitrators had 
been made out. The result*is that he exercised his jurisdiction 
properly, and having arrived at certain findings of fact, those 
are conclusive. Mr. Lalit Mohan suggested that somewhere or 
other latent rather than patent might be found objections to 
what the arbitrators did which the learned Judge had not dealt 
with. These subordinate allegations are so vague that they are 
extremely difficult to handle. But the answer to them is that if 
there was any evidence of them at all, the parties failed to 
satisfy the learned Judge of thgir credibility. On the face of 
it the award is an admirable and careful document. Any party 
wishing to set aside an award on the ground that the arbitrators 
in arriving at an unfair award either refused to hear some body 
or heard the matter without giving notice of the hearing, under- 
takes the burden of satisfying the court that this is what really 
happened. The objectors in this case have utterly failed to do 
so and the application in revision must be dismissed with costs. 
The stay order will be discharged with costs. 


‘Application dismissed. 
(1) L L. R, 19 Cal, 167 ` 


cvii 


1924 
GOBIND 
SincH 
v. 
Bumeu- 
NATH 
SINCH. 


Walsh, A 


ede 


CRIMINAL 


‘1924 


April, 30. 
Ryvss, J. 


Ryves, J, 


678 HIGH COURT [A. L. J. È. 


. = ALIMUDDIN arias ALLIA . 
f versus 
` EMPEROR.* 


Criminal Procedure Code, section r10—IVhen inapplicuble—Evi- 
dence, nature of—Ptublic security, in interest of—Punishment, 
infliction of—W hen High Court may interfere. 


The High Court will rarely interfere in revision in cases 
under section iyo of the Criminal Procedure Code but it has to 
be satisfied that the evidence is of a character which will 
reasonably support the inference that it is necessary in the 
interest of public security to send a man to- ‘prison or bind him 
down. 

Applicant, a butcher, was convicted of theft in A and 
sentenced to 15 days’ imprisonment. In April, rg21 he was 
bound down for ı year under section 110 but the order was not 
enforced. On two occasionsin 1922 he was charged with having 

. committed offences but his house was not searched and the 
7< reasons given by complainants for suspecting the applicant -were 
` very unsubstantial. In 1923 some dacoities having taken plate, 

one B, who was caught.on the spot, stated in the course of a 
confession, that one of the gang of dacoits was a Muhammadan 
whom he could neither name nor identify. The poligẹ con- 
cluded that the applicant was the Muhamm&dan. The applicant 
was thereupon bound over under section 110 for three years, 
Held, that the evidence was wholly insufficient, and the order 
must be set aside. 


CRIMINAL REVISION from, an ARR of If Berran Fso:, 


-Sessions Judge of Agra. 


' Saila Nath Mukerji, for the applicant. 

R: Malcomson (Assistant Government Advocate), for the 
Crown. 

The following judgment was-delivered by 


Ryves, J.—This is an application in revision hy one Alim-ud- 
din: alias Allia who was sentenced to three years’ rigorous 
imprisonment on failure to furnish security under’ section 110 

of the Criminal Procedure Code. It is very difficult for this 
Court in revision to interfere in these cases, but this Court has 
to be satisfied that the evidence is of a character which ‘will 
reasonably support the inference that itis necessary in -the 
interest of public security to send the man to prison or bind him 
down. ‘Alim-ud-din, was convicted of theft in 1916. That can- 
not have been a very bad case as he, was sentenced only to 15 
days’ imprisonment. However, a history sheet was started and he 
came under the suspicion of the police. In April, tg2t he was 

* Cr. Rev. No. 169 of 1924. 
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bound down for one year under section 110 although the order 
was not enforced. Evidently he has been a marked man ever 
since. Between February and May, 1923 four dacoities were 
committed in the Agra district within the police circle of Khalil- 
uddin, Circle Inspector. In the last of these dacoities one Beni 
Singh was caught on the spot and he made a confession in 
which he indicated that the four dacoities were the work of one 


. gang. Among the inembers of that gang, it is said, was a 


Mohammedan from’ Agra. He was not able to name the 
Muhammedan and was not able to identify him. The result 
was that the Mohammedan from Agra was not put on his trial 
for dacoity. ‘The police have come to the conclusion that the 
accused is the Mohainmedan from Agra. As he was neither 
named nor identified by Beni Singh, it seems to me there is no 
justification for the inference that Allia had anything to do 
with these dacoities. 


I think the reason why the police have taken proceedings 


against this man is because they believe that he was connected 


with these dacoities. The other evidence in the case seems to 
me to be too vague to support the charge. Ontwo occasions, 
in September and October, 1922, he was charged of having 
committed offences, but his bouse was not searched and the 
complainants in those cases have given the reasons why they 
suspected Allia and the reasons really are very unsubstantial. 
None of tbe witnesses can say anything recent about the accused. 
There is evidence that he associates with two bad characters, 
but this evidence is very unsatisfactory. One witness, for ins- 
tance, says that he learned this fact from a statement made to him 
by the accused himself. In cross-examination he denied that 
he ever had any conversation with the accused. Another wit- 
ness, who testified against the accused when asked to identify 
him in the court, pointed to a pleader’s clerk. 


All this evidence, however, even if believed, is to the effect that 
the accused has the reputation of dealing in stolen cattle or 
stealing cattle. He says himself that he is a butcher by profes- 
sion and this is admitted by some of the prosecution witnesses. 
Many butchers, rightly or wrongly, are suspected of dealing in 
stolen ‘cattle, but the evidence, in my opinion, against Allia’is 
much too vague. I cannot help thinking that but for the fact 
that the police suspected that in spite of Beni Singh’s failure to 
name and mention Allia in connection with the dacoits, they 
believed he was concerned with those dacoits, and hence this 
case. I must accept the application and set aside the order 
under section 110 and the applicant will be released. 


Application accepted, 
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SUKHDEO RAI (Applicant) 
versus 
RAM CHANDAR RAI AND ANOTHER (Opposite- T s 


Guardian and Wards Act, section es 
his children—Another person substiiuted—A revocable authori- 
ty—Child’s welfare—When Court may inlerfere—When. father 
cannot be deprived of society of his child—First seven years of 
child. 


The father is the natural guardian of his children, ‘This 
guardianship is in the nature of a sacred trust, and he. cannot, 
therefore, during his life-time, substitute another person to be” 

- guardian in his place. He may,in the exercise of his discretion 
as guardian, entrust the custody and education of his children 
to another, but the authority he thus confers is a revocable 
authority, and if the welfare of his children require it, he can, 
notwithstanding any contract to the contrary, take such custody 
and education once more into his own hands. 

~ In case, however, where the Court is satisfied that it is for 
the child's welfare, it can interfere to prevent the revocation of 
the authority. (Section 27 of the Guardian and Wards Act, 
applied.) 

A father is not liable to be deprived of the society of his 
child, or the control of his child, becausé he quarralled with 
the mother or distrusted the mother’s moral character. An 
immoral father has Just as good a right to his own children as 
amoral man. 

The first seven years of a girl’s life are just the time when 
a man may reasonably think that it would be better to have 
nothing to do with the child and to leave it with the female 
relatives. But when a girl is approaching a marriageable age in 
India as well as in England, it is not only natural, but right, 
that the father should desire to have the child in his own 
custody. Besant v. Narayaniah, (v.c.), 41 L An L. Ra, 314, 
referred to and explained., 


First APPEAL from an order of H. Bsarry Esq, District 
Judge of Ghazipur. ; 

Uma Shankar Bajpai, for the appellant. 

Lakshmi Narain Tewari, for the respondents. 

The judgment of the Court was delivered by 

Wars, A. C. J.—This is an appeal from a refysal to ap- 
point a guardian. The whole thing appears to have been 
misunderstood by everybody from beginning to end. Irrespec- 
tive of the merits, which will hereafter have to be enquired 
into, the simple facts are that the minor is a girl, who js un- 


* F, A, F, O, No, 115 of 1923, 
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married, and who was born in August 1916, and is, therefore, 
rising eight years old. Shehas lost her mother and her father 
applied to the District Judge to be appointed guardian. ‘That 
application in itself was a fallacy. You cannot appoint a father 
guardian under the Guardian and Wards Act. He is the natur- 
al lawful guardian already of his own minor children, and 
nothing can take that from him. As the Privy Council have 
` said: “Itis a sacred duty of which he cannot divest himself, 
if he wishes.” He can delegate the performance of the daily 
duty of looking after the child and for that purpose place the 
child in the custody of somebody else. If he does so, it then 
hecomes a question under section 25 of the Guardian and Wards 
Act, for the court to decide, when he applies for the restoration 
of the custody, whether itis forthe welfare of the minor. 
The court has made no enquiry of any kind in this matter, and 
the defendants’ have resisted the application of the father to be 
appointed guardian, with all the enthusiasm possible for a 
litigant to show against an order which acourt entertains. But 
of course all this powder is misapplied, because an application 
to the court for the appointment of a guardian is outside what 
is reasonably possible in contemplation of the law. The matter 
will, therefore, have to go back to ihe learned District Judge 
to be treated after hearing the evidence as an application under 
section 25 by the father for the return of the custody of the 
child to himself. The court will do well, after hearing the 
merits of this application and the evidence which either side 
may tender, to consider the following passage of the Privy 
Council in the well known case of Besant v. G. Narayaniah (1). 
“ The father is the natural guardian of his children. This guar- 
dianship is in the nature of a sacred trust, and he cannot, 
therefore, during his life-time, substitute another person to be 
guardian in his place. He may, it is true, in the exercise of 
his discretion as guardian, entrust the.custody and education of 
his children to another, but the authority he thus confers is 
essentially a revocable authority, and if the welfare of his 
children require it, he can, notwithstanding any contract to 
the contrary, take such custody and education once more into 

his ewn hands.” 7 
In certain cases, however, courts will interfere to prevent the 
revocation of the authority. That is what is meant by section 27. 
The court ought to be satisfied that it is for the child’s welfare. 
But a court dealing with such a matter ought to acquaint itself 
with the fundamental principles at stake. It is not true to 
say that a father is liable to be deprived of the society of his 
child, or the control of his child, because he quarrelled with the 
mother or distrusted the mother’s moral character. It would 
not be true to say so of a father who was leading an immoral 

(1) 4rT, A. L. R., 314 
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life. An immoral father has just as good a right to his own 
children as a moral man, and in many cases he is just as likely 
to see that his children are properly brought up even if he him- 
self does not live properly. The mere fact thata father has 
left an infant girl in the charge of two of the mother’s family 
relatives, is no ground for depriving him of the custody of the 
child, if he wishes it restored to him. It would be an inhuman 
principle to lay down. The first seven years of a girl’s life are 
just the time when a man may reasonably think that it would 
be better to have nothing to do with the child and to leave it 
with the female relatives. But when a girl is approaching a 
marriageable age, in India as well as in England, it is not only 
natural, but right, that the father should desire to have the child 
in his own custody. He may think that 7 years is long enough 
to have been separated from_his child, and that if he does not 
exercise his parental right, the child will never come to his side 
or show any filial affection for him. All these matters the 
learned Judge will have to take into consideration, but he must 
not allow himself—as the defendants seem inclined to ask hin. 
to do—to try the character of the father, but rather to consider 
what is his right over the child, having regard to the funda- 
mental rights of a father, and to give due consideration to 
the particular characteristics of this particular father. The 
case in which the Privy Council refused tp allow a father to 
revoke his authority, was an exceptional case, and if I am not 
very much mistaken, is the only case known in the whole of 
the Law Reports in either England or India. There a certain 
lady, belonging to a religious society, had taken away the boys, 
with the father's consent, to edflcate them in England and 
bring them up in a University. They had nearly grown to man’s 
estate when the father wanted to put an end to the arrange- 
ment. They appeared themselves before the Privy Council by 
counsel and alleged that they desired to remain in England for 
the purpose of continuing their university education, and it was 
under these circumstances that the Privy Council held that it 
was right tc refuse the father the claim which he made. 

‘The appeal must be alloweé, and the whole matter remitted 
tos the District Judge to dispose of it, having regard to the 
directions which we have attempted to lay down. Costs will 
follow the result. 


Appeal allowed. 
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©. DWARKA DASS (Plaintiff) . 
. 3 : versus 
a DURGA PRASAD (Defendant). * 


Civil Procedure Code, section 47—Stmple mortgages in favour of 

~ plaintiff and third par iy—Latter’s right acquired by dcfendani— 
Plaintiff also acquired equity of redemptton—Decree— Property 
sold and purchased by defendant—Suit for recovery of posses- 
ston —Whether maintainable: 

Two simple mortgages of certain property were exetuted, first 
in favour of the plaintiff and then infavour of B, respectively. 
Subsequently defendant aequired B’s right and sued for sale 

> by enforcing the mortgage in favour of B making the plaintiff a 

i ‘party: to the suit. Meanwhile plaintiff had -also acquired the 

© ` equity of redemption from the original mortgagor and was in 

i possession of the property. The defendant having obtained a 

decree, the property was sold and he purchased it himself, In 

plaintiff’s suit for restoration of possession over the said 

property, held, that plaintiff’s claim was not maintainable, both 

on the merits and as being barred by section 47 of the Civil 

Procedure Code. His only right, if any, under the decree was 

‘to bring the property to sale for the enforcement of his prior 

‘lien and his remedy for recovery of pessession was by applica: 
tion to the execution court. 


Seconp APPEAL from a decree of MAULVI ABDUL Husan, 
‘Officiating District Judge of Agra, confirming a decree of 
Basu Gora Das Muxuryi, Subordinate Judge of Muttra. 

_ Shiam Krishna Dar, tor the appellant. 

Narain Prasad Asthana, for the respondent. 

The judgment of the Court was delivered by 

DANIELS, J.—In 1906 two simple mortgages were executed 
over the property in suit, one in favour of the plaintiff and the 
‘other in favour of one Bhagirath. The defendant acquired the 
‘right of Bhagirath and brought the property to sale under his 


(3 


mortgage. The plaintiff was made a party to the suit. It should 


‘be mentioned that the plaintiff båd also acquired the equity of 
‘redemption from the original mortgagor and was in possession 
‘of the: property in that capacity. “The decree in the defendant’s 
suit was for sale of the property subject to the prior lien of 
the plaintiff, though it is said that that lien was not entered in 
the final decree. On the property being brought to sale, the 
defendant purchased it himself. He thereupon obtained posses- 
sion through the court as against the plaintiff. He also obtained 
mutation of names in the revenue papers. It is admitted in 
the plaint, and, has been admitted throughout the proceedings 
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thal the plaintiff bas lost possession. He brings the present 
suit, not for recovery of his mortgage money under his prior 
lien, but to be restored to possession of the property. 


His suit has been dismissed by both the courts below and 
it appears tous that ithas been rightly dismissed both on the 
merits and as being barred by section 47 of the Code of Civil 
Procedure. The plaintiff is not entitled to possession as 
mortgagee, because the mortgage in his favour was a. simple 
mortgage. He is not entitled to possession as owner of the 
equity of redemption, because the equity of redemption has 
been sold and purchased by the defendant. His only right, 
if any, under the decree was to bring the property to sale for 
the enforcement of his prior lien. The suit is also barred 
under section 47. The plaintiff wasa party to the decree. 
He has been dispossessed under the, terms of the decree and 


this remedy for recovery of possession was by application to 
the execution court. Itisnot possible now to treat this suit 


asan application under section 47 because the defendant ob- 
tained possession in the year 1915 and the present suit was not 
brought till the year 1920. 


We accordingly dismiss the appeal with costs. 
Appeal dismissed. 


TARA CHAND AND OTHERS (Petitioners) 
VETSUS | 
JUGUL KISHORE AND OTHERS (Opposite- Parties).4 * 


Provincial Insolvency Act, section 25—Petition by credilor—Pro- 
cedure by Insolvency Court— Other suficient cause” —T'o be 
fully described—Payment by debtor pending the heariny—Not 
improper. 

“On a petition presented by a creditor, the Insolvency 
Court must first determine whether the creditor is a creditor 
for the requisite amount enabling him to present the 
petition, whether the debtor has committed an act of insolvency 
and is unable to pay his debts. On proof of the ‘above 
facts, the creditor. is prima. facie entitled to an order of 
adjudication. If, however, the court is of opinion that for 
any other sufficient cause, no order ought to be made, it must 
set out in its judgment all. the surrounding - circumstatices 
and the nature of such sufficient-cause to enable the appellate 
court to judge whether the discretion has been rightly exercised, 

Payment by the debtor to the creditor made between the fil- 
ing of the petition and the date of the hearing, is not improper, 
and a creditor, by receiving such payment, is not guilty of any 
improper conduct disentitling him to an order of adjudication. 


* FA. F. O. No. tap otigig 
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-First APPEAL from an order of M. F. P. HERCHENRODER 
Esg., District Judge of Saharanpur. 
The following is the District Judge’s order :— : 

This is a petition for insolvency presented by creditors. 
Subsequently applications were made by other creditors. The 
petitioning creditors have not appeared personally, but a num- 
ber of receipts have heen filed which purport to evidence 
payment made by the debtor to the original petitioning cre- 
ditors. Section 24 is quite clear. The court on the day fixed 
for the hearing shall require proof of certain matters. One must 
remember that insolvency proceedings are- of a quasi criminal 
nature, and when it is not disputed that the petitioning cre- 
ditors have been receiving moncy from the debtor subsequent 
to the original petition for insolvency, I begin to suspect that 
the petition was a subtle means of compelling payments instead 
of being a bona fide proceeding started in the interests of all 
the creditors. My suspicion is confirmed by the fact that the 
original petitioning creditors have not appeared to-day. Under 
section 25 (1), the court shall dismiss the petition where it is 
satisfied that no order ought to be made. The order I am 
asked to make is to adjourn the proceedings in order to enable 
evidence to be adduced. I am also asked to take action under 
section rs and 16. I do not consider that a petition presented 
by creditors. should be adjourned unnecessarily. 

I dismiss the petition under section 25 with costs which will 
include the réceiver’s remuneration. 


Bhagwait Shanker, for the appellants, | 


Baleshwari Prasad and Hagari Lal Kapoor, for the res- 
pondents, ` 


The judgment of the Court was delivered by 


Warsa, A. C. J.—This case has never been heard. ‘The 
learned Judge, as a rule, takes great trouble with his cases, but 
the sooner District Judges in charge of insolvency matters 
learn that they must get to close quarters with a case and find 
the necessary facts before they attempt to apply the law the 
better, because this sort of thing causes a great deal of trouble 
and waste of time, and it is not sufficient for a Judge to seize 
hold of a vague clause in the section that “for some other 
sufficient reason ” no order ought to be made, unless he makes 
it clear what that sufficient cause is, and what the surrounding 
circumstances of the case are. If, when the Act is properly 
administered, the surrounding circumstances of the case are 
found to be such as to justify an order being made independently 
of the sufficient cause, then the court of appeal has a right to 
overrule the finding of the learned Judge on the question of 
sufficient cause even though it is merely a question of discretion. 
If; however, the case is not proved and the learned Judge does 
vot want to use the vague expression “for other sufficient 
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cause”, the failure in proof is sufficient in itself to enable him 
to dismiss the case. 


- In this particular case, there were five petitioning creditors 
who did not put in an appearance, and if the learned Judge had 
decided to dismiss the application on that ground, and on the 
ground that he was not satisfied with the attempted proof of 
their debts while they were absent from court, it would have 
been impossible to interfere with his decision, but unfortunately 
he has gone a great deal further and said a greal- deal which 
cannot be justified under the Act. -He has said that payment 
was made between the filing of the petition and the hearing, 


‘that is to say, payment by the debtor to his creditors. There is 


no harm in that. An insolvency petition is a inode of execution. 
Ihave heard of a distinguished lawyer in London who, before 
I left England, had had 39 insolvency petitions presented against 
him but he never had an order made because he always paid 
his creditor when he got before the Judge who was to hear the 
petition. A great many debtors get rid of petitions by paying 
the creditor; anda great many creditors utilise the petitions 
for the purpose of extracting payment. It is alawful anda 
recognised method of extracting payment. When the debtor is 
reduced to a state of circumstances that his money is insufficient 
to go round and to pay every creditor who takes the trouble to 
press him by insolvency proceedings, then be ig bound to submit 
to an insolvency order, and the law steps in and distributes his 
assets rateably amongst his creditors, but the law has never 
refused to reward a creditor who is diligent enough to take 
proceedings for enforcing payment of his debts. If anything, 


_so far as the law in India is coficerned, the chief complaint 


against it is that it does not reward the diligent creditor, and if 
the judgment under appeal were to stand, it would be another 
obstacle in the way of the diligent creditor. 


The learned Judge has also said that insolvency proceedings 
are of a quasi criminal nature. If he was thinking of possible 
misconduct on the part of the insolvent, he would be perfectly 
correct, but we are unable to appreciate what bearing it has upon 
the question whether the petitioning creditor has proved his 
debt. In this particular petition there were five petitioning 
creditors and they alleged in substance two things, namely, .that 


the debtor in order to evade payment to his just creditors had 


executed a fictitious mortgafe-deed for Rs. 10,o00°in favour of 
a fictitious creditor whom we have allowed to argue the case on 
behalf of the respondents and who seems very- ‘anxious’ .to 
maintain this order. Jf that is true, the insolvent has been 
guilty of an act of insolyency under Section 6. The petition 
goes on to allege that he is transferring all his property, which 
is also an act of insolvency, with a view to defeat and delay his 
creditors. It also alleges that’ these five creditors have’ debts 
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which are unpaid. If the Judge is 1ight thal payments have 
been made to these creditors between the filing of the petition 
and the hearing, that is not a ground for dismissing the petition ; ; 
it is all the better for the creditors: and if the process is con- 
tinued frequently enough, it may result in their being paid in 
full, Mr. Baleshwari Prasad representing the mortgagee-cre- 
ditors contends that they have been paid as regards the major 
portion of their debts. Unfortunately that word does not occur 
in the judgment. Section 25 is rather a trap for Judges who 
do not take pains to understand it. When an act of insolvency 
is alleged, as in this case, the learned Judge must first satisfy 
himself whether the creditor is a creditor for the amount alleged, 
or fora sufficient amount to justify a petition under the Act, 
or, in other words, that the creditor has a right to present the 
petition. The court must then be satisfied of the service on 
the debtor of the oider admitting the petition. It must then be 
satisfied or express its dissatisfaction, for adequate reasons, with 
the alleged act or acts of insolvency. It must then consider 
whether it has been satisfied by the debtor that he is able to 
pay his debts. We may mention by the way that Mr. Baleshwari 
Prasad contends that the learned Judge was satisfied that the 
debtor either had or was able to pay his debts. How he dis- 
covered that the Judge was satisfied, we are unable to say 
because the Judge has said nothing about it in his judgment, 
and we can only take notice of what he says in his judgment, 
but. it will be open, on the rehearing of the pétition, for Mr. 
Baleshwari Prasad’s clients, to persuade the learned Judge the 
next time to put in his judgment what he says he has unfor 
tunately omitted on this Sccasion. In conclusion, when the 
learned Judge has come to all the necessary findings on the 
issues which we have indicated above, and he still finds that 
there is prima facie ground for making an order against the 
insolvents, he must consider whether there is any other sufficient 
cause why no order should be made. If, on the other hand, he 
has found that the issues to which we have referred have not 
been made out against the insolvents, he will dismiss the peti- 
tion without considering any other sufficient cause. But he must 
take either one or the other of those two courses. What other 
sufficient cause means under this section, we do not venture at 
at this moment to say. Itisa matter which has been much 
debated in the English courts in certain cases, and we have not 
‘yet succeeded in meeting anybody in these Provinces who knows 
what exactly was intended by this provision. All we can do is 
to say that, when the learhed Judge has decided the other issues 
and has given his reasons and stated in the ordinary form upon 
an issue of law what the other sufficient cause is, we shall be 
prepared on appeal to adjudicate upon it and decide whether it 
is adequate or not. "Ep ger : 
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The appeal must be allowed, and inasmuch as Mr. Baleshwari 
Prasad’s client is a creditor who is obviously an interested party 
ard has some very good reason for wanting to uphold the order, 
he must pay the costs of the appeal. The matter will be remitted 
to the learned District Judge to re-hear the petition according 
to law and the costs of the first and second hearings will abide 
the result. Costs in this Court will include fees on the higher 
scale. 


an Appeal allowed. 


PRIVY COUNCIL. 


GANGA RAM anp orurrs (Plaintiffs) 
versus 
NATHA SINGH anv oruers (Defendants).* 


Mortgage—Inlerest due under—When morigagee to treat as a charge 
on the estate—No contract to the contrary. 
The general rule is that the mortgagee, in the absence of any 
contract to the contrary, is entitled to treat the interest: due 
under the mortgage as a charge on the estate. 


APPEAL from the High Court of Judicature at Lahore, 
W. Wallach, for the appellants. 
The following judgment was delivered by 


Lorp Dunrprn.—In this case thé plaintiffs sue for redemp- 
tion of five mortgages. Two of those mortgages, the earlier 
two in date, were usufructuary mortgages; the other mortgages 
were not usufructuary, but with regard to the next two—for as 
to the fifth one there is no question at all—there is a recital 
that interest is to be paid upon the sum borrowed. 


Now, the whole point of the ease is whether that interest in 
this: third and fourth mortgage does or does not form a charge 
upon the property. The leafned trial Judge held that it did 
form a charge on the property, and therefore granted redemption 
only upon terms of paying the principal sums and the interest. 
That decree was reversed upon appeal, and the High Court 
allowed redemption upon payment of the principal loan only. 
Their Lordships find that in the judgment of the learned Judges 
in the High Court they state with perfect correctness what their 
Lordships apprehend is undoubted law. They say: 

“ The general rule is that the mortgagee in the absence of any 
contract to the contrary is entitled to treat the interest due 
‘under the mortgage as a charge on the estate.” 


* P, C. A. No. 93 of 1923. 
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Their Lordships have been entirely unable to find anything 
in the deeds which would serve to displace that general rule. 
The learned Judges seem to have gone particularly upon the 
case of Alia Khan v. Kanshi Ram (1913, Punjab Record, Civil 
Judgments, p. 176). Itis, perhaps, a little difficult to follow 
that case, `as the material parts of the deed in question are only 
printed in the vernacular; but it is perfectly clear from the 
Report, even as it stands, that there were various mentions of 
the sum to be redeemed in different parts of the deed, and that 
consequently the deed itself formed, so to speak, a’ glossary for 
the particular meaning of the word that was used when you 
came to the repayment clause. Nothing of this sort is here. 
The mortgages are expressed with great brevity, and, indeed, 
if there is anything at all, it rather seems, such as it is, to point 
the other way, because especially in the fourth mortgage there 
is this expression: “I shall without objection pay the additional 
mortgage money with interest in- the following instalments.” 
That certainly points much more in favour of the general rule 
than against it, but it is quite enough to say that there is no- 
thing to be found here which disturbs the general rule, which, 
it is most important, should not be shaken in any particular. 


It is impossible to restore in terms the decree of the trial 
Judgé, because it was discovered in the course of the hearing 
before the High Court that the plaintiffs were not in right in 
the whole of the mortgages, and accordingly the judgment of 
the High Court ran: “ We give the plaintiffs a decree for re- 
demption of whatever share in the mortgaged land is still owned 
by them on payment of a proportionate. share of the principal 
debt.” 

There ought, therefore, to be a declaration that it is not only 
a share of the principal debt, but also interest that must be paid 
before redemption, and the case will have to go back in order 
that the decree may be worked out on those terms. 


- Their Lordships, therefore, think that the appeal must be 
difowed: with costs here and below, and_they will humbly advise 
His Majesty accordingly. 


‘Appeal allowed, 
E. Dalgado.—Solicitor for the appellant. 
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_ evu, ` SHIB DEO MISRA anp otters (Plaintiffs) 
1924 , Versus 
March, 14. RAM PRASAD ano orsers (Defendants).* 
ES Tt Civil Procedure Code (Act V of 1908), section 11—Same parties— 
ano Representative of a Hindu widow —Issue decided against widow 
LAJ. —Evidence Act (I of 1872), secs. 35 and 79—Deaih Register— 


Entries made by police—Validity of— Copy —Presumption— 
Plaint—V erification after expiry of limitation—Effect of —Hindu 
Law—Adoption—Sub- ~caste—Validity of. ` i 


A suit brought by a Hindu widow for declaration that the 
defendant was not the adopted son of her husband was referred 
to arbitration, The arbitrators found that thé adoption did 
take place, The award‘was made a rule of court and a decree 
was passed in. accordance with the award. Held, that the 
decree operated as res judicaia in a suit by the reversioners 
when the issue of adoption was again raised. i 


A Death Register kept at a police station in accordance with 
the Police Regulations, under the Police Act (No. V of 1861), 
section 12, is an official book within the meaning of section 35, 
Evidence Act, and the entries in it, even though they be made 
in chronological order and not in the prescribed form, are- 
legally admissible. -Sampai v.-Guuri Shanker, 14 O. C., 68, 
Habibullah v..King-Emperor, 35 O. C., 321 at 356, Bisheshar 
Dayal v. Hira Lal, 19 O. C., 221 and Mohammad Jafar v. Em- 
peror, s4 I.C., 166, distinguished, T amijuddin Sarkar v.. Tasu, 
I. L. R, 46 Cal., 152 and Zaitun- -nissa v. Hasrat-un-nissa, 24 
0. C., 124, followed, 2 


Where in addition to the Death Register, a certified e of 
its- entry was produced by plaintiff and a certificate was 
endorsed on it purporting to have been given by an authorized 

. officer, held, that the correctness of the copy must be presumed 
under section 79 of the Evidence Act, 


. Where a plaint bore the signatures of the plaintiff but the 

verification was made somefonths after the period of limitation 

, had expired, held, that the plaint could not be treated as altoge- 

ther invalid. ‘The subsequent verification was not an amendment 

of it. Rajit Ram v., Katesar Nath, I. L, R., 18 All, 396, 

Basdeo v. John Smidt, I. L. R., 18 All, 396 and Mohint 

Mohun Das v. Bengsi Buddan Saha Das, (e. c.) LLR, 17 
Cal., 580, referred to, 


For the purposes of inheritance each primary caste of the 

Hindu community must adopt from within its own limits. An 

adoption would not be invalid so long. as the adoptive- father 

. ; and the adopted son belonged to a sub-caste of the same 


* F, A, No, 212 of 1921, 
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‘primary caste. Narain Singh v. Musammat Shiam Kali Kun 
„war, 17 O. C., 186, referred to. 
A transferee from a Hindu widow who takes the property 
_ from -her before the reversioner’s right has accrued, cannot 
- successfully plead the bar of section 4r of the Transfer of 
Property Act. a 
First APPEAL from a decree of Basu KAULESHWAR NATH 
Rar, Subordinate Judge of Agra. 
B. E. O’Conor and Lalit Mohan: Banerji, for the appellants. 
. Surendro Nath Sen, Mohan La! Sandal, Shiam Krishna 
Dar and Kailas Nath Katju, for the respondents. 
‘The judgment of the Court was delivered by 


. SULAIMAN, J.—This is a plaintiffs’ appeal arising out of a 
suit. for recovery of possession on’ the allegation that the 
plaintiff No. .1 is the reversionary heir of Kallu Misra, deceased, 
the last male owner of the property. Plaintiffs. Nos. 2 and 3 are 
transferees from plaintiff No. 1. In the plaint it’ was alleged 
that on the death of Kallu Misra, his widow, Musammat Mohini, 
entered into possession as a Hindu widow for her life, that she 
unlawfully made various transfers and ultimately died on the 
15th of December, 1907. The suit as brought was just within 
limitation of this date as the courts were closed on the 15th and 
16th of December 1919. ` The defendant No. 1 claims to be the 
adopted son of Kallu Misra. The other defendants are trans- 
ferees. either from Musammat Mohini or from the defendant 
No.1, who. are now in possession of the bulk of the proper ty 
in dispute. © R 


On behalf of the defendants there were several pleas taken. 
There was a denial of the pedigree set up by the plaintiffs; 
There was a plea that the claim was barred by time, and there 
were pleas that Ram Prasad, defendant No. 1, was the adopted 
_ son of the deceased, that the claim was barred by the principle 
of res judicata and that it was also barred by estoppel. 


_ In,the pleadings or at thé time when the issues were settled, 
there was no suggestion that the deceased, Kallu Misra, had left 
any will. On the other hand, the plaintiffs’ vakil admitted that 
_ Shib° Deo Misra, plaintiff No. 1, had other brothers alive and 

also ‘stated ‘that he would not amend his plaint. As matters 

* stood on the pleadings, it is clear that in any event Shib Déo 
Misra, not being the sole surviving reversioner at thé time of the 
death of Musamniat Mohini, the entire claim could. not be 
decreed. .At a late stage in the case Ram Prasad, defendant 
No. 1, filed a number of papers among which there was a 
document purporting to be a will of Kallu Misra and bearing 
the-date, 4th of October, 1887. Under it, with the exception 
ofa. temple and rights ‘connected therew ith which x were. to go 
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to Ram Prasad himself, the rest of the property was, on the 
death of Musammat Mohini, to go to Shib Deo Misra to the 
exclusion of his other brothers. 


The learned Subordinate Judge came to the conclusion that 
the plaintiffs’ pedigree was established, that Ram Prasad’s adop- 
tion had not been established, and that the claim was not barred 
by res judicata. He, however, found that the plaintiffs had failed 
to prove that Musammat Mohini died within 12 years of the 
suit, that the will produced by Ram Prasad was a forgery and 
that the claim was barred by the principle of estoppel. 


The plaintiffs have come in appeal and challenge the 
findings arrived at against them. The learned advocate for the 
respondents has not only supported the decree on the findings 
in his favour but has also supported it on the other pleas raised. 
Thus all the important issues of fact and law have been re-argued 
before us and we propose to dispose of all of them. 


The first question is one of limitation. This plea was based 
on three grounds: (1) that the alleged adoption of Ram Prasad 
not having been set aside within six years, the claim was barred 
by time, (2) that the plaint when originally filed was not verified 
at all and this defect was not cured till long after the expiry 
of the period of limitation, and (3) that Musammat Mohini had 
not died on the 15th of December, 1907 but died either on the 
oth or roth of December of that year and the tlaim was beyond 
time. £ 

We agree with the learned Subordinate Judge that the six 
years rule has no application to this case. The reversioners 
were not bound to bring a suit for £ declaration that the alleged 
adoption had in fact not taken place. They were entitled to 
wait till the lady died and then bring a suit for recovery of 
possession. The present claim is not one for mere declaration 
but is for possession. If it is brought within 12 years of the 
death of Musammat Mohini, it cannot be held to be barred by 
the six years rule. 


We, however, do not agree with fhe view taken by the dearn- 
ed Subordinate Judge that thè verification having been made 
after the expiry of 12 years, the suit itself was barred by time. 
It appears that the plaint was actually presented in court on the 
17th of December, 1919, but though it bore the signatures of 
all the plaintiffs, it did not contain any verification by them. 
This defect was brought to the notice of the munsarim by one 
of the defendants and subsequently to that of the court. Under 
an order of the court the verification was ultimately made, but 
it was some months afterwards. We are, however, of opinion 
that the plaint was not a void plaint merely because it did not 
contain the verification clause as required by the Code of Civil 
Procedure. ‘In our opinion the omission to verify it was g 
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mere irregularity which could be cured evenat a later stage. 
Merely on the ground of sucha defect, the plaint cannot be 
treated as altogether invalid. The subsequent verification was 
not an amendment of it. This has been the view consistently 
followed in this court, and we may refer to the cases of Rajit 
Ram v. Katesar Nath (°) and Basdeo v. John Smidt (3), which 
follow the case of Mohini Mohun Das v. Bengsi Buddan Saha 
Das decided by their Lordships of the Privy Council and 
reported in I. L. R.,“17 Cal., 580. 


The main point to consider in connection with the plea of 
limitation is the exact date on which Musammat Mohini died. 
There. can be no doubt that the burden lies on the plaintiffs to 
prove conclusively that her death took place within 12 years of 
the suit. 


[After discussing some a the oral ev idence, his Lordship 
proceeded. ] 


The plaintiffs also relied on two dcath registers of which 
certified copies were produced and the originals also were 
summoned froin the office of the Superintendent of Police. One 
of these registers isa bigger register and contains entries of 
deaths of villagers arranged according to the various villages. 
‘The other is a smaller register which contains reports of deaths 
in chronological order and not by division of villages. For the 
sake of reference we shall call the first register as the village 
Death Register and the second the Daily Death Register. 


[As to one of the registers his Lordship held that the entry 
was suspicious and could not be taken in evidence]. 


‘The other register, namely, the Daily Death Register, on 


the face of it, is not suspicious. It is a bound book the stitches. 


of which do not appear to have been broken. ‘The entry regard- 
ing the death of Musammat Mohini in this Register has not 
` at all been tampered with. The original has come from proper 
custody and a certified copy of the entry has also been produced. 
Both the original and the copy say that the death of Musammat 
Mohini, as. reported by the village chaukidar on the 19th of 
December, 1907, had taken place on the 18th of December, 
1907. It is to be noted that this date fils in with the date given 
in Ram Prasad’s plaint filed in the year 1908. ‘These two pieces 
of evidence, therefore, corroborate each other. It is true that 
this date does not tally with the date given in the plaint, but 
for this the plaintiffs have an obvious explanation, namely, 
that they got this date from the certified copy which had been 
granted to them shortly before the suit was instituted. As the 
plaintiffs cannot have á personal knowledge of the exact date 
. (1) LL. Rẹ 18 All, 396. 
(2) L L. R, 22 All, 55 
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of her death, it seems impossible to pin them down to the date 
mentioned in the plaint. et 


- The learned Subordinate Judge, however, has held that this 
Register is not admissible in evidence at all and the learned 
advocate for the respondents has strongly supported that finding. 
The chaukidar who made the report of Musammat Mohini’s 
death has not been traced and has not been produced. He is 
probably dead. No attempt has heen made .by the ‘plaintiffs to 
produce any other evidence in order to prove the handwriting 
in this book. The learned advocate for the ‘respondents ‘has, 
therefore, argued that this Register is not at all admissible and 
that even if it is admissible and relevant, it requires some proof. 


He has relied ona number of cases decided by the Oudh 
Court in support of his contention. In all these reported cases, 
however, the book in ‘question was the Chaukidar’s pocket 
book and not the Death Register kept at the police station. 
The cases of Sampat v. Gauri Shanker (*), Habibullah 
v. King-Emperor (°), Bishéshar . Dayal v. Hira Lal .(*) 
and Mohammad J afar v. Emperor (4), are thus distinguishable. 
On the other hand, it has been laid down in the case of Tamij- 
uddin Sarkar v. Fasu (5), and in the case of Zait-un-nissa v, 
Hasrat-un-nissa (8), that the Death-Register kept at the police 
station is an official book and the entries in it are legally admis- 
sible. A somewhat similar view has been expressed in the case 
of Ramalinga Reddi v. Katayya (7). ` 


Under the Police Act (No. V of 1861), sues 12, the 
Inspector-General of Police is authorised to frame orders and 
rules relative to, amongst others, the- collecting and communi- 
cation by them of ‘intelligence and information etc. Under 
the Police Regulations, Chapter 24, paragraph 274, sub-clause.4, 
the Head Muharrir of -every. police station officer has to ‘keep 
registers of births and deaths and make entries therein as 
reported by the village chatikidars. “There are prescribed forms, 
Nos. 1 and 5, which have to be used for that matter. The 
register in question contains printed pages of the form No. 5 
and it was maniféstly kept at the police station and later on 
forwarded to head-quarters. The mere fact that the entries in 
it are made in chronological order would not show that this _ 
document is not an official book. “We arc clearly of opinion 
that this. register was. an official book, register or record made. 
by a public servant in the discharge of his official duty within 
the meaning of section 35 of the Indian Evidence Act. An entry 
made therein would, therefore, be itself a relevant fact. 


G). 14 0. C., 68. . (2y 15 0. C, 3ar at 356, 
E rg O. C., 221. (4) 54L C., 166, 


s) LL, R, 46 Cal, 132. (6) 22 O.C., 124. 
(7) E L. R., 4r Mad., 26. | 
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Mr. Dar, who argued -the case on behalf of another set of cvn, 

respondents, has strongly contended that even if the Register 1924 

is an official book within the meaning of section 35 and even — 

if an entry in it is arelevant fact, the register must either be oun Dro 
ISRA 

proved by some evidence or be shown to come within the scope v. 

of section 81 of the Indian Evidence Act. It cannot be denied Ram 

that there is no oral-evidence on the record that this was the PBAS4?. 

identical register which was kept at the police station, Himadpur, Sulaiman, J. 

in which circle village Brijnath, where Musammat Mohini died, 

is situated. All that is known is that this was brought in court 

from the Record Room at head-quarters by a clerk named 

Abdul Ghani. Mr. Dar has, therefore, contended that ihe Couit 

can presume its genuineness under section 81 of the Evidence 

Act only when it is shown that this is a document directed by 

any law to be kept by any person and if such document is kept 

substantially in the form required by law and is produced from 

proper custody. His argument is that the Police Regulation 

No. 274, sub-clause 5 enjoins the keeping of a register with 

separate pages assigned for each village and that, therefore, this 

register is not kept substantially in the form required by law, 

assuming that the law requires it to be kept. He has argued 

that it was, therefore, incumbent on the plaintiffs to lead evi- 

dence to prove the identity of this register and to show that ‘it 

is this very register which has come from the Record Room and 

which was the register kept at the police station. The answer 

to this objection is that in addition to the original register, the 

plaintiffs have produced a certified copy of its entry, anda 

certificate is endorsed on it purporting to have been given by an 

authorised officer. ‘The correctness of the copy must, therefore, 

be presumed under section 79 of the Evidence Act. This copy 

removes all doubt as to any possible inistake in the identity. 

We have already said that the entry in the Daily Death Register 

is corroborated by the statement contained in the plaint of 1908. 

These two pieces of evidence, even excluding the other register, 

are very strong evidence of the exact date of ‘the death of Musam. 

mat Mohini. As against this we have no rebutting evidence what- 

ever except the solitary statemept of Jhamman Lal, the brother . 

of Musammat Mohini. We have already said that Jhamman 

Lal, when sued in 1908 by Ram Prasad, did not specifically 

deny the correctness of the date. In the witness box he did not, 

appear to be a man possessing a retentive memory. 


There is of course always a possibility that the date given 
by Ram Prasad in his plaint might not have been the exact date 
or that the date as reported by the chaukidar was not the correct 
date. But in the absence of any other reliable evidence, there 
is no reasonable ground for doubting that the statements con- , 
tained in these two independent documents, which corroborate . 
each other, -were inaccurate, 
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We accordingly hold that the plaintiffs have established that, 
Musammat Mohini died on the 18th of December, 1907 and 
that, therefore, the present claim was in no way barred by time. 
The next point which we propose to consider is the question of 
Ram Prasad’s adoption. 


The plea of res judicata is raised in connection with this 
issue and is passed on the following circumstances. Kallu 
Misra had admittedly brought up Ram Prasad in his house 
from his childhood. It is the defendants’ case that he even 
performed Rain Prasad’s Janeo ceremony and marriage cere- 
mony, but the evidence as to this consists of the solitary state- 
ment of Jhamman Lal and is, therefore, not necessarily strong. 
There can be no doubt, however, that Ram Prasad had been 
living in Kallu Misra’s house when he died and continued to 
live for some time longer. On the 2oth of August, 1897 he 
executed a bond in which he asserted that he was the adopted 
son of the deceased Kallu Misra. Musammat Mohini promptly 
instituted a suit on the 26th of November, 1897, for a declara- 
tion that Ram Prasad was not the adopted sonof Kallu Misra 
and that the bond referred to above was altogether invalid and 
ineffectual. Ram Prasad filed a written statement on the 18th 
of December, 1897, in which he put forward his claim of a 
valid adoption. The parties, however, entered into an agreement 
to refer all their disputes to arbitration and,the court referred 
the matter to the arbitration of three arbitrators. Two of 
these three arbitrators are proved in this case to have been 
residents of the same mohalla, Kachahri Ghat, where Kallu Misra 
used to live and one of these two, namely, Ganga Prasad, used 
to live in a house which was in front of Kallu Misra's house, 
the two houses being separated only by a road. Ganga Prasad’s 
son, Mahabir Prasad, proves this. On the 24th of February, 
1898 the arbitrators delivered their award in which they stated 
that they were empowered under the agreement to decide the 
dispute between the parties, without having regard for the 
issues and without taking any evidence. They expressed the 
opinion “ Ram Prasad is the son and the proper heir of Kallu 
Misra deceased.” Then they proceeded to direct that out of 
the entire estate left by him, one house was to remain in the 
possession of Musammat Mohini for life and to go toRam 


. Prasad after her death and that two houses were to vest abso- 


lutely in her with full power of alienation. Ram Prasad filed 
objections to this award on the 14th of March, 1898. The 
‘court; however, disallowed these objections on the 25th of 
March, 1898 and ordered that a decree be prepared in accordance 
with the award. A decree was accordingly prepared which 
‘bears the date 25th of March, 1808. 

The learned Subordinate Judge has held this decree not to 
be binding on the ground that, in his opinion, it was not passed 
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after a fair trial, but merely embodied a private settlement of 
the dispute, the arbitrators having been given. power to decide 
the case without taking any evidence and without having regard 
to the issues framed. There is not much evidence on the 
record to indicate any peculiar circumstances under which the 
proceedings had been conducted. All that we know is that 
there was one sitting of the arbitrators. At least two of the 
arbitrators were residents of the same mohalla and there is 
nothing strange if they had been given power to decide the 
case on their own personal knowledge without taking any 
further evidence. The suit was a contested one and the award 
was made after the case had been referred to the arbitrators 
under an order of the court. Objections were also filed to the 
award and they were disallowed. Weare, therefore, entitled 
to presume, in the absence of any satisfactory evidence to the 
contrary, that the court at that time was satisfied that it was a 
‘bona fide litigation and not a collusive or fraudulent one. We 
find it impossible to fix upon any particular circumstance which 
would justify us in holding that there was not a fair trial at 
all. Decree of courts are not tobe lightly treated on a mere 
suspicion and on a mere supposition based on no substantial 
evidence, that’ they are collusive. We are, therefore, unable to 
agree with the view which the learned Subordinate Judge has 
taken of the arbitration proceedings. . 


Musammat Mohini represented the whole estate for the 
timé being. The reversioners had then ‘no rights in praesenti. 
Her claim was to avoid the adoption set up by Ram Prasad. 
The suit was; therefore. krought not only in her own interest 
but in the interests of the whole body of reversioners who 
would be entitled to the property after her death. If the 
adoption were to be upheld, the line of the reversioners would 
be altogether cut off. The suit brought by Musammat Mohini 
must, therefore, be treated as a representative suit and all 
persons having acommon interest must be deemed to have been 
represented through her under section 11, Explanation 6 of the 
Code of Civil Procedure. The defendants Nos. 7 and 8 are 
claiming through Ram Prasad, Whereas the plaintiff No. 1 must 
be deemed to have been then represented by Musammat Mohini, 
The award and decree, therefore, operate as res judicata be- 
tween them. 


Defendants Nos. 2 and 3 and defendant No. 9, as will be 
shown later, claim title under Musammat Mohini and, therefore, 


the plea of res judicata cannot be successfully urged on their 
behalf. 


We now proceed to consider the question of adoption itself, 


` [After discussing the evidence his Lordship proceeded. ] 
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i+ They have fully discharged the burden of proving that the 
adoption had in fact taken place. 


"Fri the court below there was an objection as to the validity 
of the adoption on the ground that Kallu Misra was a 
Kankubjya Brahmin and Bansi was a Sanadh Brahmin and it 
Was suggested that an adoption of a Sanadh boy by a Kankubjya 
Brahmin- was not valid. Two witnesses, namely, Shib Deo, 
plaintiff, and Suraj Prasad stated that such an adoption could 
not take place. We are unable to accept this contention. A 
registered sale-deed dated the 25th of January, 1906, shows 
that Jhamman Lal is of the caste of Sanadh Brahmin. Musam- 
mat Mohini, therefore, must have been of the same caste. She 
was duly married to Kallu Misra who was a Kankubjya Brahmin. 
There -was obviously, therefore, no bar to a marriage between 
them. Nor can the adoption of a boy belonging to the same 
Sub-caste be held to be invalid. In the case of Narain Singh v. 
Musammat Shiam Kali Kunwar (!) the Oudh Bench, of which 
one of us was a member, held that for the purposes of inherit- 
ance each primary caste must adopt from within its own limits 
and that the adoption would not be invalid so long as the adoptive 
father and the adopted son belonged to a sub-caste of the same 
primary- castė., We, therefore, think that there is no force in 
this objection. ` ; 

We have already indicated that so far as the pleadings went, 
Shib Deo Misra and his transferees would in no case be entitled 
to the entire property left by Kallu Misra, as it is admitted 
that at the time of the. death of Musammat Mohini when 
succession opened to the reversioners, there were more than one 
‘person entitled to it. In cases of such collateral succession the 
property inherited is the separate property of all the reversioners 
and does net go to the head of the family only. In order.to 
get over this difficulty, the appellants relied on a will which was 
produced by Ram Prasad at a very late stage in the case. In 
the plaint there was no suggestion that Kallu Misra had left 
any: will. Even in the written statement which Ram Prasad 
filed, there was no suggestion that Kallu Misra had not died 
intestate. The story told by Ram Prasad is that soon after the 
death of Musammat Mohini he obtained possession of a large 
number of papers left by her and kept: them since. 

[On the evidence his Lordship held the willto bea forgery.] 

We come now to the question of estoppel. Defendants Nos. 
2-and'3 claim under a title derived from Musammat Mohini. 
On the 3rd of August, 1898 Musammat Mohini made a gift of 
the house in her possession to Jagdhar, her own brother. On 
the 25th of January, 1906, Jagdhar sold it to Santan Lal and 
Lakhshmi Narain. On the 3rd of February, 1910 Santan Lal 

(1) 17 O. C., 186, ; 


vol, XXIL] HIGH coURT 69 


and Lakhshmi.Narain mortgaged it to Hardayal and Raj Narain. 
The mortgagees obtained a de¢ree for sale on the basis of the 
mortgage deed and purchased the property at auction on the 
gth of March, 1918. -The previous deeds recited the award and 
the fact of Ram Prasad’s adoption. ‘The reversioners allowed 
the transferees, Santan Lal and Lakhshmi Narain, who were the 
ostensible owners, to remain in possession even after the death 
of Musammat Mohini. We are satisfied that Har Dayal and 
Raj Narain were bona fide transferees for value after due 
enquiries. The claim as against them is barred by section na 
of the Transfer of ‘Property Act. 


Defendants Nos. 7and 8 derive title from Ram Prasad. After 
the death of Musammat Mohini, Ram Prasad remained in.pos- 
session of the house which is now in their possession. He mort- 
gaged it on the 18th of May, 1910 to Behari Lal and then on 
the 3rd of October, grr contracted to sell the equity- of 
redemption to Badri Prasad. On the 16th. of April, 1912 he 
sold the equity of redemption to Badri Prasad the mortgagee. 
Defendants Nos. 7 and 8 are the sons of Badri Prasad. We 
are satisfied that Badri Prasad was a bona -fide transferee for 
value and he. had made due enquiries and acted in good faith on 
the strength of the award of the arbitrators which was recited 
in the previous title-deed. The reversioners allowed Ram Prasad 
to remainin possession as ostensible owner and the transferees 
are protected. . 


Defendants Nos. 4, 5, 6 and to are also transferees but they 
have compromised their disputes and we are not now concerned 
with their rights in this appeal. 


The case of defendant No. 9, Khubi, stands on-a slightly 
different footing. He took a mortgage from Musammat Mohini 
herself on the 17th of July, 1898 and then took a sale-deed of 
the equity of redemption from her on the 11th of March, 1899. 
He, therefore, derived title from Musammat Mohini herself 
and the deeds in his favour were executed in her life-time. 
We are of opinion that a transferee from a Hindu widow who 
takes the property from her before the reversioner’s right has 
accrued cannot successfully plead the bar of section 4r of the 
Transfer of Property Act. Assuming that he was a bona fide 
transferee for value who has taken the property after due 
enquiry and believing on the validity of the award, it cannot 
be held that he has taken it from an ostensible owner who was 
in possession with the consent express or implied of the re- 
versioners. A T[lindu widow enters into possession’ of her 
husband’s estate by right and not with ‘any express or implied 
consent of the reversioners. While she is alive the reversioners 
have no voice in the matter and have no right to intervene. She 
can continue in possession in spite of their protest. A transferee 
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CNIL from such a person, who ïs in possession by her .own right and 

1924 as to whose possession no consent of the reversioner canbe 

— irùplied by law, cannot claiin the protection of section 41 of the 
Sms Do Transfer of Property Act. 


as ‘The only point that remains now is the question ee costs. 
Ram The: suit is failing substantially on a ground common to all the 
hrai defendants, namely, the factum of the adoption of Ram Prasad. 
Sulaiman, J. We think, therefore, that it is a case in which one set of costs, 

` only shoitld be allowed to the defendants against the plaintiffs. 
The learned- Subordinate Judge has not allowed separate costs 
though the decree that has been. prepared gives the cna 
separate costs on account of pleaders’ fees. 


We accordingly. dismiss this appeal with this modification 
that ‘the plaintiffs’ suit shall stand dismissed as against all the 
defendants. The plaintiffs will bear their own costs and ‘pay 
the costs. of all the defendants other than Ram Prasad in both 
courts. The defendant Ram Prasad shall bear his own costs 
throughout. The total legal fee allowed will be the maximum 
taxable fee both'in this Court and in the court below. Fees in 
this court will include fees on the higher Scale. 


? - Appeal dismissed. 
` e 
tive, pee ; YASIN” BIBI AND OTHERS i 
ies versus: 
a roo SYED. MUNAWAR HUSAIN (Plaintif). i 
el “Indian Registration Act (XVI of 1908), seclions 32, 33—Present- ~ 
Warsa, A. ation—Deed handed over to Sub-Registrar by husband—Regis- 
R oi T _. tration to be at pardanashin lady's house—W hen act not es 


to presentation —Effect on stebsequent presentation. 

Where the husband went to the Sub-Registrar and handing over 
the deed asked him to go to the house of the pardanashin lady 
to have it executed, held, that this act of the husband did not 
amount to a presentation. ° 

5 The handing over by the husband of the deod was inopera- 
‘tive but not injurious to the subsequent presentation made at 
the house of the lady. Bharat Indu v. Hakim Mohammad 
Hamid Ali Khan, [1920] 18 A. L. J. R, 717 (P. c.), referr: 
ed to, 
_ First APPEAL from an order of E. L. Norton. Eso; Dis» 
trict Judge of Gorakhpur. 


Peary Lal Banerji and Mushtag Ahmad, for the appellants, 
M.°A. Aegis, for the respondent. ee Boh 
toe - *. F, A, E-O. No, 127 of 19237 -2 
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: The judgment of the Court was delivered by 


Watsu, A. C. J—We are of opinion that no question of 
law arises in’ this appeal. In order to support the argument 
of the learned Vakil on the point of law which he submitted to 
us, it is necessary for his case that presentation should have been 
made at the office of the Sub-Registrar. Then the point would 
have arisen. If presentation had been made at the office of the 
Sub-Registrar, it would have followed that it had been made 
by somebody. under a power of attorney, which was not, duly 
“executed in accordance with the provisions of the Act. But the 
difficulty of considering that question of law in this particular 
case is that the learned Judge has definitely held that the'act of 
the husband in going to the Sub-Registrar and handing over 
the deed and asking him to go to the house of the purdanashin 
lady to have it executed, was not presentation. He bas found 
as a fact that the presentation did not take place until the Sub- 
Registrar went to the house of the lady. It is admitted that if 
that is true, the decision of the learned District Judge is correct. 
As Lorp BUCKMASTER, in the course of argument in the Privy 
Council, in ‘the case of Bharat Indu v. Hakim Mohammad 
‘Hamid Ali Khan (1), the material passage occurs on page 718, 
plainly says: ; 

“Presentation is a "question ` of fact requiring no formality. 
The servant {and if we substitute the word ‘husband’ instead 
of ‘servant’ in this case, the cases become similar) really 
wrongly handed over the document to the Registrar. ‘He should 
merely have told him to go to the house” 


Lorp PHILLIMORE, in the. course of delivering their Lordships’ 
opinion, said: 
, “That the handing over by Wazir Beg, that is the servant, was 
inoperative but not injurious to the subsequent presentation ”. 

So that the ‘learned Judge had the support of the Privy Coun 
for taking the view of the fact of presentation which he had 
done. In other words, he has found a fact which is binding 
upon us.- There was evidence to entitle him to do so, and we 
“cannot interfere. The appeal i is dismissed with costs. 

° l Appeal dismissed. 
(1) [1920] 18 A. Li J. R, 117. 
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CHETAN SINGH anp ANOTHER (Plaintiffs) 
ucrsus 
SARTAJ SINGH anp otuers (Defendants).* 


Civil Procedure Code, Or. 34, r. I—Suil for sale on mortgage exe- 
cuted by adult members of joint Hindu jane Peadeiicy of of— 
Defendant's sons added as parties at the instance of ona 
morigagors—Sui barred by limitalion—Lpeci of. 

During the pendency of plaintiff’s suit for sale on a mortgage 
executed by the adult members of a joint Hindu family, the 
sons of the original mortgagors (defendants) were added as 
parties at the instance of the said defendants. The courts 
below, however, dismissed the entire suit on the ground that at 
the time the sons were added as parties, more than 12 years 

- had elapsed from the date when the mortgage money became 
payable. In appeal, it was contended that the added defend- 
ants were “sufficiently represented in the suit by their respective 
-fathers who were admittedly the managing members of the 
joint family, Held, that the Courts below were wrong in dis- 
missing the suit. "Hori Lal v. Adunwan Kunwar, (r. B.) T. 
L. R., 34 AIL, 549, followed. 

_ SECOND Aeris froma decree of I. B. Mennie Eso, Dis. 

trict Judge of Shahjahanpur, confirming a decree of PANDIT 

KaustuBHA Nann Jossi, Munsif of Tilhar. 


Narain Prasad Asthana, for the appellants. 
Gulzari Lal, for the respondents. 
` The judgment of the Court was delivered by 


_Dantets, J.—This is an appeal by the plaintiffs in a suit for’ 
sale on a mortgage. The mortgage was executed in the year 
1g08 by three brothers the first two of whom are defendants 
Nos. 1 and 2 and the mother and heir of the third is defendant 
No. 3. The property mortgaged was joint family property. On 
an application made by the defendants during the pendency 
of the suit, the defendants Nos. 6 to 10, who are the sons of. 
defendants Nos. 1 and 2, the original mortgagors were added as 
parties. At the time when they were so added, more than. 
twelve years had elapsed from the.date when the mortgage money 
became payable. On this ground both the courts below have 
dismissed the entire suit with reference to Order 34, rule 1 of 
the Code of Civil Procedure. 

In appeal to this Court it is contended, as it was contended 
in the courts below, that the added defendants are sufficiently 
represented in the suit by their respective fathers who are 
admittedly the managing members of the joint family. This plea 

* SA. No. 954 of 1922. 
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is supported by the Full Bench ruling in Hori Lal v. Munwan 
Kunwar (?). The same view was followed shortly afterwards 
in Madan Lal v. Kishan Singh (7), in a case in which the moft- 


gagor was plaintiff; and in Krishna Jiva Tewari v. Bishnath _ 


Kalwar (8), it was further held that where all the adult mem- 
bers of a joint Hindu’ family appear on the record as plaintiffs 
or defendants, it is a legitimate presumption that they are acting 
as matiagers on behalf of themselves and of the minor members. 


We find it impossible to distinguish the present case from 
Hori Lal v. Munwan Kunwar ('). All the material circums- 
tances are the same. The suit was brought against the original 
mortgagors. Objection was taken that the sons ought to have 
been joined. At the time when the objection was taken, a suit 
against the sons would have been barred by limitation. All 
these circumstances are present in the case before us. The 
learned- District Judge has attempted to distinguish the case on 
the ground that it was not formally stated in the plaint that the 
defendants were being sued as managers. A perusal of, the 
judgments in Hori Lal v. Munwan Kunwar (?) makes it 
sufficiently clear . that this allegation was equally absent from the 
plaint in that case. As here, it was at the instance of the defend- 
ants that.the question whether the.sons were represented by 
their fathers was raised. F ollowing the ruling in that case, we 
hold that the courts below were wrong in dismissing the suit. 
The trial court decided all thé issues before it except hei issue 
of legal necessity. That issue must now be tried. 


_ We accordingly set aside the decrees of the’ courts below 
and remand the case through the lower appellate court to the 
+ court of first instance for decision after coming to a finding on 
the remaining issue. Costs here and heretofore will abide the 
result. 

Decrees set aside. 
(1) [r912] T. L, R., 34 All, 549. l i 
(2). r912] ILL. R., 34 All, 572. 
(3) [1912] LL. R., 34 All, 615. 

— ~~ 


MOHAMMAD ABDUL ‘GAFOOR KHAN (Defendant) 
VeErTSus 
AKRAM HASAN AND ANOTHER (Plaintiffs).* 


Civil Procedure Code, Or. 21, r. 54—Prohibitory order—W hether 
- duly served on judgment-deblors not proved—Record destroyed 
—Auclion-sale held after prune sale—Presum ption—Burden of 

-proof question of—IVhich sale to prevail. 


3 Subsequent to a private sale by defendant, in favour of plaint- 
- ffs, an-auction-sale was made under execution proceedings 


* S.A, No. 888 of 1922, 
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in which the property was attached prior to the `private sale, 
by means of a prohibitory order under Order 27, rule 54 of the 
* Civil Procedure Code. The Lower Courts found that the pro- 
hibitory order was duly served on al! the judgment-debtors but 
that portion of the record which would have enabled the Court 
to prove whether service was effected in the prescribed manner, 
according to Order 21, rule 54 (2), was not available. 

Held, under the circumstances, the defendant could not be 
required to prove the due service of the notice.and it should 
have been presumed that the official acts had been regularly 
performed. Vur Ahimad v. sal zili, [1878] I, L. R, 2 All, 
58, Ganga Din v, Khushalt 1885] I. L. R., 7 AlL , 709 and 
Satya Charan Mukherji v. Madhub Chunder Karmokar, [t905] 
9 C. W. N., 693, distinguished. - 

SECOND APPEAL from a decree of Basu Bary Natu Dass, 
Additional District Judge of Cawnpore, confirming a decree of 
Basu LAKSHMI Narayan, Second Subordinate Judge. 


© Peary Let Banerji, for the appellant. 
Iqbal Ahmad, for the respondents. 
The judgment of the Court was delivered by 


Danixts, J.—The question in this appeal is whether a pri- 
vate sale in favour of the plaintiffs should prevail against an 
auction-sale made under execution proceedings in which ‘the 
property was attached prior to the sale to the plaintiffs. The 
trial court held that the sale to the plaintiffs was invalid. The 
lower appellate court has held that it was valid on the ground 
that it is not proved that the prior attachment was carried out in 
accordance with the law. The defendant has filed this second 
appeal to this Court. The sale to the plaintiff took- place on 
zoth June, 1916. Sometime previous to this, one Musammat 
Parbati*Kuar had obtained a decree against the owner of the 
property, and, on 25th April, 1916, she obtained an attachment 
of the property by means of a prohibitory order under Order 21, 
rule 54 of the Civil Procedure Code. In continuation of that 
attachment the property was brought to sale and a six annes 
share was actually sold to the defendants on 22nd August, 1916, 
about two months after the sale to the plaintiffs. It is this 
6 annas share which is now in suit. 


It was found by the trial court, on inspection of the record, 
and the finding is not dissented from by the lower appellate 
court, that the prohibitory order was duly served on all the 
judgment-debtors. The lower appellate court based its judg- 
ment on the fact that it is not proved that service was 
effected in the other modes described in Order 21, rule 54 
(2). It is, however, found that as the suit was brought con- 


- siderably more than three years after the attachment took place, 


& 


that portion of the record which contains the sale proclamation 
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and the prohibitory order, and which would have enabled the 
court to determine definitely whether the proltibitory order was 
affixed in the prescribed manner, has been weeded out and’ is 
not available. The question is whether under these circum- 
stances the court should throw on the defendant the burden of 
proving facts which the destruction of record renders it difficult, 
if not impossible, to prove. The court below relies on three 
rulings, namely Nur Ahmad v. Altaf Ali (1), Ganga Din v. 
Khushali (*), Satya Charan Mukerji v. Madhub Chander 
Karmokar (8). 


All these were rulings either under Act VIH of 1895 or under 
Act XIV of 1882. The language of the corresponding section 


of these Acts was not identical with that of Order 21, rule 54.’ 


In all three cases the suit was brought within three years of 
the attachment, while the record was still in existence. In all 
three cases it was definitely proved that the requirements of the 
law as to publication had not been carried out. The judgment 
` in Nur Ahmad v. Altaf Ali ('), which is very brief, says, indeed, 
“it is not proved that a copy of the court order was posted in 
a conspicuous part of the court house ”, but a reference to the 
summary of the facts on the preceding .page shows that the 
matter was not left in doubt ‘but that the procamation was not 
so posted. 


For these rea8ons the rulings elie upon by the court below 
are- distinguishable. We: think that the court below should 
have applied the presumption that official acts were regularly 
performed; and that in view of the fact that a material portion 
of the record is no longer in existence, the learned Judge was 
wrong in throwing on the defendant the burden of proving by 
definite evidence the due sérvice of the notice. We accordingly 
allow the appeal, arid, in’setting aside the decree of the court 
below, restore the decree of the court of first instance. The 
‘appellant will get his costs of this appeal. The remaining issue 
‘raised i in the court below was not argued in this Court. 


. Appeal allowed, 
3 (1). [1878] d. L. R., 2 All, 58 

(2) [188s] I. L. R., 7 AU., 709 

(3) [r905] 9 C.W. N., 693 
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HUSAIN BHAI AND ANOTHER (Decree-Holders) 
Versus 


T. BELTIE SHAH GILANI (Judgment-Debtor).* 


Civii Procedure Code, section 47—Stay order—Question relating 
to execution—Determination of—Not a decree—Nor appealable 
as a decree. 


No appeal lies from an order staying execution. 


Per Danieis J.—An order staying execution does not come 
within section 47 Civil Procedure Code. 

Per Boys J.—An order staying execution is within section 
47 but is not a decree within the meaning of section 2 Civil 
Procedure Code. 


Mukhtar Anmad v. Mugarrab Husain, I. L. R.,34 All, 530, 
Janardan Triumbak v. Martand Triumbak, I. L R., 45 Bom., 
241, Srinivas Prasad Singh v. Kesho Prasad Singh, 14 Cal. 
L. J., 489, Surendra Nath v. Mritunjuy Banerji, [1920] 5 
Pat. L. J.. 270, Srinivagami v. Subrahmania, [1903] I. L, R, 
27 Mad, 259 and Deokinandan v, Bansi, [torr] 16 C. W. N., 
124, referred to. Ghazidin v, Fakir Baksh, I. L, R, 7 All, 73, 


dissented from and explained. š 


lL xecution First APPEAL from a decree of Syep MUHAM- 
Map Suari Eso., Subordinate Judge of Dehra Dun. 


Narain Prasad Asthana and Durga Prasad, for the appel- 
lants. 


Sir Tej Bahadur Sapru and P. N. Sapru, for the respondent. 
The following judgments were delivered :— 


DanigLs, J.—The order against which this first appeal is 
preferred is an order staying execution of a decree from 23rd 
July, 1923 to 6th September, 1923 on payment of Rs. 5,000 by 
the judgment-debtor. The period to which the order relates 
having long since expired, the appeal has really become super- 
fluous, but the appellant decree-holder desires a decision on it 
because he contends-that the court below had no power to stay 
execution and because four successive orders of stay for limited 
periods were passed by the same Subordinate Judge in each case 
on payment of Rs. 5,000. The amount of the decree was 
Rs. 74,558 and it was passed. on 28th of March, 1922. ‘The 
judgment-deblor contended that the decree-holder owed him 
money in Bombay and he asked for stay in order either to file a 
suit or to institute arbitration proceedings under an arbitration 
agreement for the recovery of this amount. 


* E, F. A. No. 365 of 1923, 
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The respondent takes a preliminary objection that no’ appeal 
lies as the order complained of does not amount to a decree 
within the meaning of sections 2 and 47 of the Code of Civil 
Procedure and it is'not one for which an appeal is provided 
under Order 43 of the First Schedule of the Code. The prin- 
ciples which should govern our decision of this objection are laid 
down in the case of Mukhtar Ahmad v. Mugarrab Husain .(‘). 
It is pointed out in that judgment that the language of section 47 
is very wide-and if taken in its literal sense will cover every 
order of an interlocutory nature that may be passed in execution 
proceedings. The particular order which was being construed 
in Mukhtar, Ahmad’s case was an order cancelling the dismissal 
of execution proceedings for default and holding that the 
previous attachment still subsisted. It was held that‘this order 
did not come under section 47. The court adopted the judgment 
of Mr. Justice BANERJEE in a Calcutta case under the old 
Code in which two tests were laid down for determining whether 
a particular order came under section 47 + “olds section 244) or 
not. ` The first is thus stated:. 


. * An order in execution proceedings can come ade section ` 


- 344 only when it determines some question relating to:the rights 
‘and liabilities of parties with reference to the relief granted 
by the decree; not when, as in this case, it determines merely 
an incidental question as to.whether the proceedings are to be 
conducted in a certain way” 


‘The second test, deduced fron the language of the scion 
which enacts that questions arising under it “shall be determined 
by the court executing the decree aud not by a separate stiit”? 
was that the questions contemplated by the section must be of 
such’a nature that it is possible to suppose that-but-for the 
section they could have formed the subject of .determination jn 
a separate suit. Judging by both these tests, the order before us 
is not one coming under section 47. It does-not’ determine the 
-rights and liabilities of the parties with reference to the relief 
granted by the decree but ‘merely the incidental question whe- 
ther execution should proceed at once or after an interval of 
two months. It certainly coulé not have formed the subject 
of a separate suit. È 


The case of Janardan Triumbak v. Martand Triumbak (2) 
is a direct and recent authority for the view that an order 
staying execution is not appealable. The Cmier Justice, Sir 
Norman Macitop, says in his judgment that it is difficult 
to imagine that.the legislature thought that an order for the 
stay of execution would be construed in any way as in the 
nature of a decree or that it should be deemed to be included 
within the term “decree”. He adds that a question relating * 

(1) L L. R, 34 All, 530. 
(2), [r920] I. L. R., 45 Bom, 24r. 
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to the stay of execution is witbin the discretion of the court 
to which the application is made, and it is certainly not desir- 
able to extend the number of appealable orders unless there is 
a distinct authority for such an extension. 


It is true that the opposite view was taken by a Benth of 
this court in Ghazidin v. Fakir Baksh ('). There are two rea- 
sons why we are not bound to follow that decision. In the 
first place, the case was decided under the Code of 1882. Under 
that Code there was a difference of opinion on the question. 
The legislature in 1888 settled the question by inserting the 
words ‘or to the stay of execution thereof ” in section 244. 
These words Have been again omitted in the Code of 1908, and 


it would be rash to assume that their removal leaves the law 


unchanged. Secondly, the view taken in that case is incon- 
sistent with the decision in the subsequent case of Mukhtar 
‘Ahmad v. Muqarrab Husain (*). The earlier case took the 


‘view that the widest possible meaning should be attached to 


the language ‘of the section. In the later case it was laid down 
that the language of the section must be construed subject to 
reasonable limitations, and that to take the words in their widest 
possible meaning would lead to results which were clearly con- 
trary to thé intention of the legislature. An unreported Calcutta 
case, Srinivas Prasad Singh v. Kesho Prasad Singh (8), bas 


‘been cited in support of the view that an appeal lies, but the 


observations in that case are purely obiter. The actual decision 
was that no appeal lay as no appealable order had yet been 
sed. I would, therefore, allow the preliminary objection 


‘and hold that no appeal lies. We ave been asked-to treat the 
‘appeal as an application in revision but the difficulty in the way 


of doing this is that no case has yet been decided within the 
meaning of section 115, Civil Procedure Code. 


We think it right to add that on the merits the order of the 


‘court below would be difficult to support. It is admittedly not 


covered by either rule 26 or rule 29 of Order 21, and the respond- 
ent’s learned counsel in order to support it is driven to fall 
back on the inherent powers of the court under section 151 of 
the Code. No case, however, was made out for resort to the 
court’s inherent powers. As we have already said, any decision 
on the point is now purely academic as the period for which 
stay was granted has long since expired, but we think that the 
learned Subordinate Judge should not pass any more stay 


-orders on the same grounds unless the decree-holder consents. 


As we think that the order on the merits was a bad order, we 
allow the respondent no costs of the appeal. 
, (1) [1884] I. L. R., 7 All, 
(2 I, L. R., 34 All., 530. 
(3 [91] UOL je 489. 
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* "The result is that the appeal is dismissed but without costs. 
Boys, J.—Though for different reasons, I arrive at the same 
conclusion that no appeal lies against an order staying execution. 


I have considered, among others, particularly the cases 
Ghasidin v. Fakir Baksh (°); Srinivas Prasad Singh x. Kesho 
Prasad Singh (4); Mukhtar Ahmad x. Aluqarrab Husain (3) ; 
and Janardan v. Martand (4). 


Admittedly if an order for stay of execution is a decree, an 
appeal lies. Therefore the case for the appellant, in reply to 
the preliminary objection of the respondent that no appeal lies, 
may be stated as a simple syllogism of which the first premise 
is:—“ All determinations of questions which are within section 
47 amount by virtue of section 2 to decrees”; the second :—“An 


order for stay of execution isa determination of a question . 


within section 47”; and the conclusion: “ Therefore an order 
for stay of execution is a decree”. 


Difference of opinion has hitherto centred round the second 


-of these premises. It has been assumed that the first premise 


is true and held, e. g. in Ghasidin v. Fakir Baksh (+), tbat the 
second premise is true and that therefore the conclusion is true. 
It has been assumed that the first premise is.true and held, e. g. 
in Mukhtar Ahmad v. Muqarrab Husain (8), that the second 
premise is false and that, therefore, the conclusion is false. 


But the truth* of the first premise appears always to have 
been assumed in the above and other cases without discussion. 
This fact, while increasing very greatly my diffidence in now 
challenging it, at the same time affords me some measure of 
encouragement in venturing to state the view that while the 
second premise is true (as held by Srraicat, O. C. J. and 
Maumup, J. at 7 All, 78), the first premise is false, and, there- 
fore, the conclusion is false, a view for which I have not found 
any support in judicial authority but, which is, I suggest, 
sustained by the correct interpretation of secticn 2. 


It appears to me a forced construction of the language of 
section 47 to hold that the second premise is not true, 4. e. to 
hold that a decision to stay exeeution where the decree-holder 
wants to execute and the judgment-debtor wants execution 
stayed is not a determination of a question relating to the 
execution. 


- So far it appears to me a question of the ordinary meaning 
of the words used, and I find support also in the opinion of 
StraicHt, O. C. J. and Manmup, J. expressed at page 77 of 
their judgment in Ghasidin v. Fakir Husain (1). 

(1) [1884] I. L. R., 7 All 78; (2) [r911] 14 C. L. J., 489 
(3) ` L L. R., 34 All, 530; 
(4). [1920] I. L. R., 45 Bom., 241, 
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The section, so far as our present purpose is concerned, stood 
in 1884, the date of the decision just quoted, as it stands now. 
Certain words were added later by Act VII of 1888 but they 
were again dropped whenthe present Code came into force. 

ManmMoop, J., however, went on to say at p. 78: 

‘We are of opinion that the widest meaning should be attached 
to clause (c) of section 244, so as to enable the court of first 
instance and the couri of appeal to adjudicate upon all kinds 


of questions arising between the parties to a decree, and 
relating to its execution’’. 


It is the proposition that “the Court of appeal has power 
to adjudicate upon all kinds of questions arising between the 
parties to a decree and relating to its execution” which assumed 
the truth of the first premise; which gave rise to difficulty; 
which created alarm (34 All., 530) as declaring a right of 
appeal against an almost unlimited number of orders many of 
small importance; and which has led to the search for some 
formula by which to narrow the scope of section 47 and avoid 
so undesirable a.result. 


The desired formula has been arrived at by devising certain 
tests, not always unanimously approved, (referred to in Srinivas 
Prasad Singh v. Kesho Prasad Singh (}) and Mukhtar Ah- 
mad v. Mugarrib (°), the result of applying which is to restrict 
the ordinary meaning of the words “question relating to exe- 
cution” and thereby exclude from section “47 many orders 
against which it is considered there should be no appeal. For 
instance, it has been held that the words “all questions arising 
between the parties to the suit in which the decree was passed 
and relating to the execution” do mot include all questions so 
arising but only questions relating to the rights and liabilities 
of parties with reference to the relief granted by the decree. 
What justification is there other than that of expediency for so 
cutting down the scope of the language ? 


As the matter presents itself to me, the crucial words are not 
those in section 47 but the words in section 2:—“It (i. e., the 
word “‘decree’’) shall be deemed “to include the determination 
of any question within section 47”. 


If it is an inevitable conclusion from these words that the 
first premise is true, 1. e., that if a question comes within sec- 
tion 47, the decision upon it is a decree, then we are forced to 
choose between holding that practically every order, even of 
the most trifling importance, under section 47, is appealable as 
a decree or, in the alternative, doing the violence to language 
to which I have adverted by devising some formula to con- 
trol the section. 

(1) [torr] 14 Cal. L. J., 489. 
(2). I L. R, 34 All, 53°. 
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But it appears to me that the language of section 2 is reason- 
ably and properly susceptible of an interpretation that does not 
involve the consequence that de. isions in regard to all questions 
coming within section 47 are decrees. 


The essential characteristic of a decree as defined in sec- 
tion 2 is that itis “the formal expression of an adjudication 
which so far as regards the court expressing it conclusively 
determines the rights of the parties with regard to any matter 
in controversy ”. For a moment only I omit from consideration 
the further limitation imposed in the first part of the definition 
by the words “in the suit r. .. This essential characteristic may 
be accurately paraphrased ‘as “a determination of the rights of 
the parties with regard to any matter in controversy formally 
expressed as an polars and conclusive so far as regards 
the Court expressing it ™ 


' The “ determination” bearing these characteristics is first 
limited to such a “determination” “in a suit”. Itis then 
extended to a “determination” “of any question within sec- 
tion 47”. It isa proper inference that the scope of the word 
“ determination ” in the phrase “ determination of any question 
within section 47”. is no greater and no less ihan that of the 
word “determines ” as used in reference to “suits ”, and there- 
fore that the phrase “determination of any. question within 
section 47” does Bot make every decision of any question within 
section 47 into a decree-any more than every decisiori ina suit 
“is a decree, but only those determinations which aré formally 
expressed’ as adjudications and which are conclusive so far as 
regards the Court expressing them. 


The addition of the words “the determination of any ques- 
tion „within section 47” merely extends the scope of the word 
“decree” so as to make it include not only determinations 
having certain characteristics and made in a suit but also deter- 
minations having those characteristics but Ta in execution 
proceedings within section 47. 


It is clear that an order for stay has not aea: i. it the 
characteristics of formal expression of an adjudication conclu- 
sive so far as regards the court expressing it, and, therefare, 
though giving to the language of section 47 its ordinary mean- 
ing, a stay order comes with section 47, it is not a decree as 
defined by section 2 and‘is, therefore, not appealable as a decree. 


I do not lose sight of the fact that in section 47 (1), the 
word “determines ”?” is used in regard to all questions included 
in section 47 (1) but’ itis there used without the qualifying 
words which are indubitably attached to it where it first occurs 
in section 2 and whicl, therefore, as I have endeavoured to 
show, can properly and should be attached to it where it occurs 
for the second time in the very same section 2. 
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I-am led to the conclusion that section 47 does by its very 
language inevitably cover and, therefore, must properly be’ held 
tọ cover a very wide variety of orders divisible into three 
classes. (1) Orders that have the characteristics of a formal 
adjudication concltsively binding on the Court and amounting . 
therefore to decrees as defined in section 2; (2) Orders against - 
which an appeal is specifically allowed, (see Order XLIII); (3) 
other orders of an interlocutory nature against which there is 
no appeal at all. : : : 


-For the reasons I have given, Iam of opinion (a) that a 
stay order is a determination of a question relating to execution 
within tlie meaning of section 47; (b) that, though a stay order 
does- fall within section 47, it is not a decree because it is hot a 
determination: which has attaching to it the characteristics re- 
quired by section 2 to be attached to a determination,-whether 
in a suit or in.execution, if it is to amount to a decree; (c) that 


‘a stay order is therefore not appealable as a decree and no 


special appeal against such an order as an order being given, no 
appeal lies. - £ ` 


Since the above was written the research of my learned 
brother Mr.- Justice’ DANIELS has drawn my attention to 
Saurendra Nath v. Mritunjay Banerji (+), in which the cases 
Srinivagami v. Subrahmania (3) and Deokinandan v. Bansi (8), 
were approved and followed. Remarks in the Patna case and 
also in the Calcutta case go some way to -support the view I 
have expressed. above as to the effect of section 2, though I 
observe that in neither of the cases was. it apparently noticed 
that the Madras case; which was atthe same time approved, 
proceeded upon the principle of ruling the orders out of section 
47; and not of admitting them within section 47 and ruling them 
out of section:2. 


For these reasons I concur’ in ‘dismissing the appeal, and 
for the reason given by Mr. Justice DANIELS, without costs. 


By tHE Court.—The order of the Court is that the appeal be 
dismissed but without costs. 


l ° ` Appeal dismissed, 
A (1) [1920] 5 Pat, L J., 270. ` 
(2). [1903] I. L. R., 27 Mad., 259. 
(3) [rors] 16 C. W.N., t24. 
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CHET RAM (Plaintiff): °° * ewa, 
= í Versus f 1924 
SITA RAM anv orsgeRs (Defendants).* May, 8. 


Indian Registration Act (XVI of 1908), section 50—Inapplicabiliiy o RER 
© Registered lease granted to defendant—Plaintiff ALE ie i TETA i 
as non-occupancy tenant by Lambardar—IY rongful dispossession Lan, J. 
of plaintiff by defendant—Damages, recovery of possession and 
_ perpetual injunction—Reliefs sought by plaintiff—Suit in Civil 
Court—Whether maintainable—Agra Tenancy Act, section 79. . 


In spite of a registered agricultural lease granted to the 
defendant by the zemindars, the Lambardar acknowledged the 
plaintiff as a non-occupancy tenant (as an heir of a deceased 
tenant) and realized the rents from him. More than a year 
after the registered lease, the defendant wrongfully dispossessed 
the plaintiff ` by cutting away his-standing crops. Within six 
months of his.dispossession, the plaintiff sued the defendant in 
the Civil Court, claiming (1) damages for-the crop cut, (2) 

recovery of possession and (3) a perpetual injunction against 
“the defendant restraining him from interference with plaintiffs 
possession. ‘The zemindar was not made a party to these pro- 

ceedings. 7 E : 
Held, thatthe dispossession ‘of the plaintiff could not be 
deemed to be an ejectment by the zemindars and inasmuch as 
` the defendant was merely a trespasser, the suit against him was 
maintainable in the Civil Court and the plaintiff was entitled 
to a decree for compensation for the crops forcibly cut by the 
defendant, + in 
Held, further, that even if the plaintiff was a non-occupancy 
tenant, he had a right to remain in possession till duly evicted. 
. The registered. lease could not supersede the tenancy of the 
plaintiff and, therefore, the latter was entitled to recovery of 

, possession. 

S The relief for injunction could not be granted in the absolute 
~ terms asked for as the zemindars had the right to get the plaint- 
iff ejected in the ordinary way from the holding and to put 

the defendant in possession. ° 

[Section go of the Indian Registration Act (XVI of 1908) 
did not apply. ] 

Ram Lai v. Chunni Lal, 2 A. L. J. R., 69, Sokhai v. Ram 
Prasad, 7 1. C., 486 and Balbhaddar Chaube v. Somarau Rat, 
134. L. J, R., 295, referred to and explained. 

` : APPEAL under section 10 of the Letters Patent, from a judg- 
ment of Mr. Justice Ryves, reversing a decree of E. BENNET 
Esg., District Judge of Farrukhabad,-who reversed a decree of 
Basu GANGA Prasan Varma, Munsif of Sarai Miran. : 
f L. P. 'A, No, 62 of 1923. 
XXII 90 R 
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Gulsari Lal, for the appellant. 
M. L. Agarwala, for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, ].—This is a plaintiff’s appeal under the Letters 
Patent from a decree of a learned Judge of this Court setting 
aside the decree of the lower appellate court and dismissing the 
suit in foto. . és 


The plaintiff’s allegations were that the plots in suit were 
the tenancies of one Ghisa deceased. The plaintiff alleged to be 
an heir of Ghisa and as having been in joint cultivation with 
him over these plots. It was stated that on the 4th February, 
1919, the lambardar had recognized the plaintiff as the tenant 
of these plots and had indeed attested” this fact before the 
Kanungo, that the plaintiff wasin possession of these fields by 
cultivation in the year 1326F, that in Kharif 1327 Fasli he 
actually sowed some crops but that in March 1920 the defend- 
anis wrongfully dispossessed the plaintiff by cutting away the 
standing crops. It is necessary to enumerate the reliefs which 
were claimed by the plaintiff in his plaint. They are as 
follows :— ms š 


(1) Rs. 100 as the value of the crops illegally cut by the 
defendants. 
- (2) Ejectment of the defendants and a decnee for possession 
in favour of the plaintiff. : 


-(3) A perpetual injunction restraining the defendants from 
ever interfering in future with the plaintiff’s possession of the 
plots in dispute. ° 

The defendant, Sita Ram, pleaded that he was holding the 
plots under a registered kabuliat, dated the 13th February, 
191g, and that the plaintiff had no right to maintain the suit 
against him. It was also pleaded that the Civil Court had no 
jurisdiction to entertain this claim which was exclusively 
cognisable by the Revenue Court. 


The court of first instance came to the conclusion that the 
suit should have been filed in the Revenue Court and ordered 
that the plaint be returned for presentation to the proper court, 
An appeal was preferred to the District Judge who came to 
the conclusion that the suit had been rightly instituted in the 
Civil Court. Instead of, however, remanding the case for 
disposal on the merits, he proceeded under sections 196 and 
197 of the Tenancy Act and ultimately passed a decree for . 
Rs. 80 as damages for possession of the plots and for an-in- 
junction against the defendants from interference in future 
with the plaintiff’s possession. 


The defendants preferred an appeal to this Court which hag 
been allowed. We may note that before the learned Judge it 
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was never urged that no appeal lay to him. The learned Judge’s 
attention was not drawn to this question and naturally there 
is no adjudication on this point. The point also is not quite 
a clear one. This being a Letters Patent Appeal, we have 
refused the point to be raised for the first time under the 
Letters Patent. 


We must, therefore, assume that the learned District Judge 
had passed a decree which was duly appealed. against to this 
Court. © 


The learned Judge of this Court, after doubting whether 
the District Judge was right in holding that the suit was 
cognizable by the Civil Court, has gone onto remark that he 
does “ not however intend to decide this case on the point of 
jurisdiction”, 4. e., he has assumed that the suit had been rightly 
instituted in the Civil Court and the learned District Judge 
was properly seized of the appeal and was fully justified in 
disposing of it on the merits. 

We may note here that, in our opinion, there can be no 
doubt that the plaint as drafted and the claim as brought could 
only -have been brought in the Civil Court. It is apparetit that 
no perpetual injunclion could ever have been granted by the 
Revenue Court. It is clear also that the claim was one for 
damages against a trespasser and for the recovery of possession 
against him and that the landlord was not made a party to 
these proceedings. The suit really was, at the very best, one 
between the rival claimants and should have been disposed of 
„by the Civil Court. The learned Judge, however, has dismissed 
the, suit on the following*ground. ‘The plaintiff claims to hold 
this land under an oral agreement of tenancy whereas the 
defendants relied upon a registered lease executed by the zemin- 
dars. On the date when the suit was instituted, the plaintiff 
admittedly was out of possession and had in the previous month 
been forcibly dispossessed by the defendants. The learned 
Judge, therefore, thought that in a case of this kind the plaint- 
` iff had failed to prove that he had a better title than the 
defendant, and that, therefore, the plaintiff could not be given 
a decree for possession. The learned Judge further thought 
that it followed from that conclusion that the plaintiff could 
not even get a decree for damages for the crops which he had 
sown and which had been wrongfully cut by the defendants. 


It is impossible for the Civil Court to determine the exact 
nature of the tenancy, but it cannot be disputed that when the 
plaintiff was. put in possession of the plots by the lambardar 
who collected rents from him, he became at the very least a 


non-occupancy tenant. A non-occupancy tenant is entitled to . 


hold on and sow crops so long as he is not duly ejected. Up 
to March 1920 the plaintiff was in occupation of the plots and 
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had actually sown crops in the field No. 3404. The learned 
District: Judge has found distinctly that the crops which had 
been cut by the defendants were the crops belonging to the 
plaintiff which he himself had sown. He has also found that 
even subsequent to the registered lease of the 13th February, 
1919, granted in favour of the defendant No. 1, the lambardar 
had received rents from the plaintiff on account of the plots 
in. question. It is, therefore, clear that in March 1920 the 
plaintiff certainly had aright to retain possession of the plots 
until he was duly ejected by the landlord. A Revenue Court 
could not have entertained a suit for ejectment with effect from 
March 1920. Such a suit could, under section 60 of the Agra 
Tenancy Act, have been filed only between the 30th of June 
and the 1st of October following. ‘The plaintiff, however, was 
forcibly dispossessed by the defendants in the middle of the 
agricultural year at a time when the plaintiff's crops were 
standing. Had the plaintiff’s dispossession been effected by the 
landlord himself, the question as to whether the plaintiff should 
be restored possession or not under the proviso to section 79, 
would then have arisen. As matters stand, however, the land- 
lord did not give possession to the defendants and the plaintiff 
was not dispossessed by the landlord but by the defendants. It 
is the defendants who cut away the crops and who apparently 
have appropriated these crops and it is against the defendants 
that the plaintiff seeks relief. It is, therefore, difficult, to hold 
tinder the circumstances of this case that the dispossession 
complained of was a dispossession by the lambardar. 


Our attention has been drawn eby the learned counsel for 
the defendants to three cases of this Court and it has been 
contended that inasmuch as the defendants were claiming title 
under a registered lease granted by the zamindar, the disposses- 
sion by them must be deemed to have been the dispossession by 
the landlord. ‘The first case relied upon is that of Ram Lal v. 
Chunni Lal ('). It will be noticed, however, that in that case, 
although the heir of the original tenant had got her name re- 
corded yet neither she nor her sub-tenants, who claimed under 
her, had ever been in actual posSession of the holding. 

In the same way in the case of Sokhai v. Ram Prasad (7), 
it was the landlord who had let out the land in the occupation 
ofa tenant toa third party. The learned Judge understood 
the finding of the lower appellate court to be that if the plaint- 
iff was ever in possession, he was dispossessed by the land- 
holder who thereafter let the land to the defendant. 

Similarly in the case of Balbhaddear Chaube v. Somarau 
Rai (8), a learned Judge of this Court had distinctly held that 

(1) 2 AL J.R., 69. (2) 7I C., 486. 

(3) 13 A. L. J. R, 295, 
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in that case the dispossession of the plaintiff was a disposses- 
sion by the zamindar which was manifest from the fact that 
in the plaint it was stated that the zamindar brought suits for 
rent against some tenants holding the plots in question and 
obtained decrees and that the plaintiff himself regarded this as 
amounting to his dispossession. Furthermore, in that case, the 
- relief claimed by the plaintiff was not only against the principal 
defendant. but also against the zamindars who were impleaded. 


It will, therefore, be apparent that in all the three cases the 
zamindar had been understood to have actually dispossessed 
the occupying tenant and then let the land toa third person. 
In the present case, on the other hand, the learned District 
Judge was of opinion that in spite of the registered lease grant- 
ed to the defendant, the lambardar acknowledged the plaintiff 
as the tenant, and in fact realised the rents from him. It is 
also clear that it was not till more than a year after that regis- 
tered lease that the defendants purported to take possession of 
the field and that they tried to do this in the middle of the 
agricultural year at a time when the plaintiff’s crops were 
standing. The defendants must be deemed to have therefore 
forcibly taken possession of the plots, and the dispossession 
of the plaintiff cannot be deemed to be an ejectment by the 
zamindars. The zamindars are not made parties to the suit 
and the defendants are merely trespassers. Even the learned 
Judge of this Court at the end of his judgment, remarked that 
the arguments before him proceeded on the basis that this was 
a purely civil suit properly instituted in the Civil Court. Under 
the circumstances the principle underlying the cases referred 
to cannot apply to this ca8e. Treating the suit as a suit against 
trespassers, itis apparent that the suit was maintainable. We 
may also note that the suit was instituted within six months 
of the plaintiff's dispossession and furthermore the matter went 
up in appeal before the learned District Judge, who, having all 
the materials on the record, proceeded under sections 196 and 197 
to dispose of the matter finally. Under the circumstances, the 
question as to which was the proper forum for the suit, has lost 
its importance. The case must, therefore, be disposed of on 
its actual merits. . 


It has been contended on behalf of the defendant that he 
had no right to retain an absolute possession of these plots and 
that in view of the provisions of section 50 of the Indian 
Registration Act, the registered lease, though subsequent to 
the oral lease, must have priority. It is urged that at the time 
when the suit was brought, the plaintiff was not in possession, 
and that inasmuch as the registered document has priority over 
- all unregistered documents, the plaintiff has not a better title,. 
and, therefore, his claim for possession must be dismissed. 
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We are unable to accede to this contention. In the first 
place, section 50 of the Indian Registration Act (XVI of 1908) 
does not apply to leases exempted under the proviso to sub- 
section (1) of section 17 of that Act. A reference to the noti- 
fication published in the U. P. Gazette, dated the 3rd December, 
1885, shows that agricultural leases have been exempted from the 
operation of section 17. It would follow, therefore, that section 
80 also would be inapplicable to such agricultural leases. The 
lease in favour of the defendants isnot alease of proprietary 
interest but is a mere agricultural lease though it purports to 
be in perpetuity. Furthermore, on the date when the defendants 
took possession of the field, they knew that the plaintiff was 
in possession and that his crops were actually standing on the 
land. They, therefore, had clear notice of the plaintiff’s oral 
tenancy, if not of the fact.that it had been attested before the 
Kanungo. Under all these circumstances it is impossible to hold 
that the registered document superseded the tenancy of the plaint- 
iff. The plaintiff, even if he was a mere non-occupancy 
tenant, at any rate, had a.right to remain in possession till duly 
evicted. ‘The mere fact that a registered document was executed 
in favour of the defendants did not tpso facto put an end to 
his tenancy or extinguish his right. We are, therefore, of -opi- 
nion that on the date of dispossession, i. e. March 1920, he had 
aright to remain in possession and the defendants had no 
right to take forcible possession of his land8. The plaintiff 
accordingly would be entitled to be restored to possession as 
against the defendants. The learned counsel for the defendant- 
respondents has, as a last resort, contended that the plaintiff 
being at best a mere non-occupancy tenant, had no right to be 
restored to possession in view of the provisions of section 79 of 
the Agra Tenancy Act. When we have held that this is not a 
case of dispossession by the landlord but of a dispossession by 
trespassers, section 79 of the Agra Tenancy Act does not apply. 
In any view of the matter the plaintiff would be entitled toa 
decree for compensation for the crops forcibly cut away by the 
defendants. 

As regards the relief for jnjunction, we are of opinion 
that this should not be granted in the absolute terms asked for. 
It is*clear that the defendants hold a registered lease from the 
zamindar and he may have the right to get the plaintiff ejected 
in the ordinary way from the holding and to put the defend- 
ants in possession. A perpetual injunction, therefore, is -out 
of the question. 


We accordingly allow this appeal and setting aside the de- 
cree of the learned Judge of this Court, modify the decree of 
the learned District Judge by directing that the decree for 
possession and for injunction will hold good till such time as 
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the plaintiff is ejected’ in due course of law. The rest of the crn, 
decree of the District Judge will stand confirmed. The plaintiff 1924 
will get his costs here and hitherto from the defendants in- — 
cluding costs in this Court. l CHET RAM 


Appeal allowed, Sura Ram. 


Sulaiman, J. 
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VErsSUHS 1924 
DAMODAR DAS anD ofHERS (Opposite-Parties).* May, 12, 
Company—V oluntary liquidation—Share-itolders surrendered shares = 
to another concern—Shares received in lieu thereof—Meeting en $ 
held as sharè-holders of ihe Bank—Validity of proceedings—  Ryygs, J. 
Instrument of transfer of assets not registered—Transfer of £ 
Property Act, section 54— Operation of. 

Where the respondents, holding fully paid up shares in a, 
certain Bank, surrendered their shares, after the said Bank had 
gone into voluntary liquidation, to another company, and in 
lieu thereof received preference shares in the said company 
which, meanwhile, by an arrangement evidenced by an instru- 
ment which had not been registered, had taken over the assets 
of the Bank in liquidation, held, that the respondents had 
ceased to bee members of the Bank and that any mecting con- 
vened or proceedings taken by them as share-holders or con: 
tributories of the Bank was invalid and inoperative. 

Held, also (per Watsn, A.C, J., Ryves, J. expressing no 
opinion), that apart from any action under the’ Companies Act, 
the rights which.had arisen out of the execution of the written 
arrangement, were as binding on the parties holding the benefits 
which they had taken thereunder, as if it had been decided to 
effect the transaction by a registered deed as required by sec- 
tion s4 of the Transfer of Property Act, Salamat-uz-gamin 
Begam v. Masha Allah Khan, [1917] 1. L. R., 40 All., 187 and 
Mahomed Mussa v. Aghore, [1914] I. L. R., 42 Cal, 8or, 
(P. c. ), referred to. 


APPLICATION under Section 215 of the Companies Act. . 

B. E. O'Conor and Ram Nama Prasad, ior the applicant. , 

Surendro Nath Sen, for the opposite-parties. 

The following judgments were delivered :— 

Wars, A. C. J.—This is an application, dated the 22nd Walsh, 4. 
April, 1924, by Mr. Hunter, the liquidator of the Bank of fag 
Upper India, Ld., to restrain certain respondents named 
Damodar Das and P. N. S. Aiyar, from acting as liquidators of 
the Bank of Upper India, Ld., and to restrain the two said 
persons and four others, namely, Piare Lal, F. W. Roberts, 

SN f ‘* Mis. Case, No. 225 of 1924, 7 
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N. N. Das and Khan Bahadur Wahid-ud-din Saheb, from pre- 
tending to he a committee of share-holders or contributories. 


« The matter came before a member of this Bench on. the 
22nd of April. Being obviously a matter of urgency and im- 
portance, an interim injunction was then granted and notice 
was given to the respondents to appear on the 9th of May to 
show cause why the injunction should not be continued. Appear 
they did in person, with one exception, by showing themselves 
in Court, but they remained concealed behind their counsel, Dr. 
Sen, who showed cause by advancing certain legal arguments. 
The matter, although urgent and important, is a simple one. 
The only thing that causes me any surprise or cause for observa- 
tion is that persons of this kind, professing themselves to be 
men of business and holding shares in other companies, and 
some actually having been directors of such companies, should 
be so lost to all sense of decency and business acumen as to 
launch an attack of this kind, after seven years, upon a liquidator, 
by the issue of circulars and the holding of meetings, all of 
which purported to be done according to law, without a shadow 
of grievance as far as one can see, or without a shadow of a 
title in law or equity behind them and should be content to do 
so in cold blood, and then to come up to the High Court and 
make piteous appeals through counsel, (1) for an adjournment, 
and (2) for the decision of fancy points oflaw. As to what 
the real object of these mysterious proceedings may be and 
what they hoped to gain, the Court is left entirely in the dark. 
One can only say that their conduct is that of individuals 
apparently actuated by a vindictive desire to proceed against 
some concern or company which théy wish to injure. There is 
some suggestion, which we have not gone into, that they have 
already taken active measures to injure, or defeat, or delay 
steps that the liquidator is taking in accordance with law against 
some defaulters. Amongst the matters dealt with in the pre- 
liminary order, was the question of these gentlemen’s pecuniary 
responsibility for their conduct to the liquidator if their conduct 
proved wrongful, and if any real loss had been suffered. It 
has been agreed by Mr. O’Gonor on behalf of the liquidator, 
Dr.: Sen on behalf of Mr. Damodar Das and Mr. Piare Lal 
and Saiyid Muhammad Husain on behalf of Dr. N. N. Das, 
K. B. Wahid-ud-din and Mr. Roberts, that the rhatter of their 
pecuniary responsibility should stand over for the present to be 
dealt with, either on an original motion before me, or by a suit 
at law by Mr. Hunter as he may be advised. 


The history which gives rise to the contest, if it can be 
designated by that name, which certainly has occupied a totally 
disproportionate amount of the time of this Court, though im- 
portant, begins with the voluntary liquidation of the Bank of 
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Upper India Ld., in 1917, when by a resolution of the share- 
holders in June of that year Mr. [unter and his colleague, Mr. 
Stuart, the Secretary of the Alliance Bank of Simla, Ld., were 
appoivted joint liquidators. In order to remove any misunder- 
standing, we may point out that the provisions of the Companies 
Act are adequate to enable any one, or any body of shareholders 
or contributories, if they are dissatisfied with any conduct on 
the part of one or both of the liquidators, to bring the matter 
before the Judge in winding up. So if there be any controversy, 
it can be decided, and ihe liquidator, if necessary, removed, 
or directed to conduct himself properly. In the event of a liqui- 
dator dying, or resigning, provision is made for the members of 
the company to appoint a successor. Nothing of this kind 
happened until February 1924, and, therefore, it must be taken 
that the present respondents were perfectly satisfied with the 
conduct of Mr. Hunter and with his joint liquidator, Mr. Stuart, 
who retired in July 1923, and that matters so continued from 
June, 1917 until February, 1924. Indeed, one of these persons, 
Damodar Das, has been joint liquidator with Mr. Hunter in the 
Trust of India, Ld. By an arrangement which was entered into 
writing, which Mr. Hunter called an agreement for sale, namely, 
the document exhibit HH 4, of July 1917, the Trust of India, 
Ld., which seems to have been a sort of roving financial genius 
exercising apparent control over the Alliance Bank and other 
companies, took over the assets of the Bank of Upper India. 
Now the assets of the Bank of Upper India were largely in the 
form of mortgages of immoveable property, assets which in 
this country, however healthy they look, undoubtedly take a 
very long time to realize and to produce satisfactory results, 
involving for their realization much’ persistent litigation, 
the obtaining of decrees, and applications in execution, the 
length and complexity of which are so familiar and so attractive 
to the legal profession; and it may be assumed that anybody 
in possession of 65 lakhs worth of that kind of asset, such as 
liquidator of the Bank of Upper India Ld., had to realize, might 
consider himself fortunate if in the course of ten years he 
-realized 50 per cent. ° 


The most patient and long-suffering shareholder is apt to 
get despondent of his chances of getting anything out of a 
liquidation which depends on this kind of business, and it is 
not at all remarkable that the agreement which provided for the 
shareholders in the Bank of Upper India being compensated 


by preference shares which were at that time saleable on the ` 


market in the Trust of India and the Alliance Bank of Simla, 
should have proved an acceptable arrangement. So far as it is 
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“§ per cent preference shareholders in the Bank of Upper India 
took 6 per cent preference shares in the Alliance Bank of Simla, 
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and that the ordinary shareholders in the Bank of Upper India 
took half of their holding in 6 per cent preference shares in 
thé Alliance Bank and half in 6 per cent preference shares in 
the Trust of India. Though the shareholders included the 
present respondents, the evidence with regard to this matter and 
its history stand on the uncontradicted sworn testimony of Mr. 
Hunter himself. In substance he was giving us an account of 
what he knew, but as regards details he was only able to state, 
being himself a manager with a large staff, what he believed 
had been carried out by his staff in detail. With regard to 
these particular shares and the execution of the agreement by 
the shareholders, he stated, in the presence of the respondents 
with the exception of Mr. Aiyar, who was absent, and he was 
not contradicted that the transaction was carried through, not 
precisely as it was contemplated by the original provisions in 
the deed which was drawn up by the lawyers, but. that the 
shareholders in the Bank of Upper India surrendered their 
shares or scrip and applied through the liquidator tothe Trust 
of India and the Alliance Bank of Simla, as the case might be, 
for the issue to them of the preference shares to which they 
were entitled, and the records of these transactions were kept 
temporarily by Mr. Laver, under the instructions of Mr. Hunter, 
and are duly recorded in the books, which, if they were wanted, 
could be found at Simla. Nobody asked to see the books here 
before us, and Dr. Sen, very properly on the instructions of 
his clients, accepted this statement as correct. ‘The result is 
that the respondents who held this meeting and issued circulars 
were from the moment they gave yp their shares and took the 
preference shares in the other companies, no longer share- 
holders or members of the Bank of Upper India, and had no 
footing or authority of any kind either for the election of 
the liquidator or for any other purpose whatsoever, and unless 
they knew that, they must be profoundly ignorant of company 
business and company law. They seemed, in the document which 
they drew up describing their own character, to be conscious 
of the uncertainty which surrounded their own position, because 
they sometimes described themselves as shareholders, and some- 
times described themselves as contributories. If the comparison 
were of any value, it would be difficult to say-which description 
was the more inaccurate. Mr. O’Conor gave the final blow 
to the contributory argument by quoting sub-section (4) of 
section 156, which provides that no contribution is required 
from any member exceeding the face value of his holding; in 
other words, the holder of shares,‘whose shares are fully paid 
at the time of the commencement of the liquidation, is not a 
contributory, and, indeed, he would have a grievance against 
the liquidator if he were put on the list of contributories. It is, 
therefore, sufficient for the purpose of this case to hold, what 


« 
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is undoubtedly the fact, that these gentlemen, at the time when 
they took these proceedings in February 1924, were not, and 
had not been for a very considerable time, either shareholders 
or’ contributories in the Bank of Upper India. The result is 
that their proccedings had no legal foundation and were totally 
misconceived. It is due to their clerical ability, based on the 
only study of company Jaw of which they have shown signs in 
these proceedings, to say that the proceedings at the meeting, 
assuming that the meeting had any legal character or validity, 
are quite stainless in character and unimpeachable. It would 
be difficult to find proceedings so utterly without foundation 
carried out in such perfect order and propriety. We examined 
the Minute Book, and it is due to them to say that they did 
their best in a hopeless state of things io make their position 
secure from attack. 


Out of respect for the vigorous argument of Dr. Sen, we . 


have to take notice of his contention that, as a mater of fact, in 
the legal sense of the word, we are back in the year 1917, and 
that when these gentlemen exchanged their shares, and even 
took proceedings or raised objections as preference shareholders 
in the Trust of India, Ld., they were living in a fool’s paradise, 
and were really all the time shareholders in the Bank of Upper 
India and had no concern whatever with either the Trust of 
- India, Ld., or the Alliance Bank of Simla. All this is based 
upon the contention that there was no transfer of property in 
the terms of section 54 of the Transfer of Property: Act, and 
that the agreement of sale (Ex. HH 4) had no validity or legal 
effect, in spite of its having been carried out, so far as these 
gentlemen are concerned, in every particular. By way of paren- 
thesis one may say that there isa small residue of shareholders 
who have not been heard of during the liquidation, and are 
never likely to be seen again, who have been unable to accept 
or repudiate the provisions of this deed, because the liquidator 
was unable to find them; and to that extent the agreement for 
sale is unexecuted, but so far as these respondents are concerned, 
it has been duly executed and performed. The argument of 
Dr. Sen raises a question which Is much debated in the Courts 
of India, as to how far transactions which do not purport to 
comply with statutory requirements, although in every other 
way the object to be achieved by the transfer or exchange has 
been executed, can be recognized in law or rather at equity, so 
as to bind the parties by their conduct so irrevocably as to make 
it impossible for them to reopen the transactions or retrace 
their steps. I doubt whether this question really arises, but as 
Dr. Sen has argued it, itis only right that it should be dealt 
with. I am content to’answer it in the same way that I answer- 
ed it in my judgment in the case reported in I. L. R, 40 All, 
187, obeying what I believe to be the positive direction given 
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to the Courts in India by the Privy Council in the case in I. 
L. R., 42 Cal., 801. That is to say, that apart from any action 
under the Companies Act, the rights which have arisev out 
of the execution of this deed of July 1917, are as binding on 
the parties holding the benefits which they have taken tbere- 
under, as if it had been decided to effect the transaction by a 
formal transfer, that is to say, a registered deed, as required 
by section 54 of the Transfer of Property Act. My reason 
for holding that section 54 has no application is that there was 
no transfer. The Trust of India had power to ask for one 
and the Bank of Upper India undertook to execute one. If the 
Trust of India did not demand one, as, in fact, it never did, 
the question does not arise. The exchange has -been made; 
the matters have passed into history and the legal rights of the 
parties have been settled without the necessity of a formal 


_ document. 


_ The result of this decision is that the whole of the proceed- 
ings of the ard of February, 1924 were void and inoperative, 
and we so declare them. ‘The effect of this is that as regards 
Mr. Aiyar, the absent respondent, his so-called appointment as 
joint liquidator with Damodar Das isa nullity; and he will 
take any proceedings, or profess himself to be the joint Jiqui- 
dator of the company, at his peril. But inasmuch as we were 
compelled to direct service upon him in Lahore*outside our own 
jurisdiction, we are -not satisfied that he has been served in 
accordance with law in the sense that enables us to make a final 
order against him in the way in which we are doing as against 
the other respondents. But that wil] in no way prevent him 
from coming here, on due notice to Mr. O’Conor and Mr. 
Hunter, at such time and date as the Court may find convenient 
to fix to hear him, in order to repair the omission caused by 
his absence to-day; and even, if he should desire, to set a good 
example to his colleagues by going into the box and submitting 
himself on oath to cross-examination. We, therefore, continue 
against him the erparte interim injunction granted on Mr, 
Hunter’s application, which is to continue until further order 
with liberty to him after due notice to the other side to come 
up and show cause why it should he set aside. 


Ryves, J.—I agree with the order of my learned colleague. 
I base my decision on one short point. All the respondents 
were shareholders in the Bank of Upper India, Ld. The 
shares were fully paid up. After that the Bank went into 
liquidation: they surrendered their shares to the Trust of India, 
Ld., and in lieu thereof received preference shares in the Trust 
of India, Ld., and in the Alliance Bank of Simla, Ld. From 
that moment it seems to me that they ceased to be members of 
the Bank of Upper India, Ld., and, therefore, they had no 
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authority, on the 3rd of February, 1924, to hold the meeting 
which they called as shareholders or contributories of the Bank 
of Upper India, Ld.,-and-that the resolutions which they passed 
at that meeting were consequently altogether invalid and inoper- 
ative. On the serious question of law which was argued, I 
prefer to give no opinion It may be that the parties inter se 
are estopped from disputing the transfer, although in law no 
valid transfer has taken place so far as immovable properties 
or securities on such immovable properties of over Rs. 100 in 
value are coneerned. ‘To illustrate what I mean, if Mr. Hunter 
as liquidator of the Trust of India were to sue to recover 
mortgage money as an assignee of the Bank of Upper India, 
Ld., it might be held that he could not do so because there 
was no assignment valid in law according to section 54 of the 
‘Vransfer of Property Act. But what he did do was to sue on 
behalf of the Bank of Upper India Ld., the mortgagee, as liqui- 
dator, and having" got a decree and realized the money, paid 
that money orér to the Trust of India, Ld. 

By tar Court.—The order of the Court is that we make 
the interim injunction granted on April the 22nd against the 
five respondents other than Mr. P. S. N. Aiyar permanent. We 
declare that the meeting of the 3rd of February, 1924 was null 
ana void and of no effect; and that the appointments of Mr. 
Damodar Das and Mr. Aiyar as joint liquidators were illegal; 
as also the appointment of Messrs. N. N. Das, Piare Lal, Ro- 
berts and K. B. Wahiduddin as a Committee to control the 
„actions of Mr. Hunter. 


- The five respondents who appear jointly a severally must 
pay the certified costs of Mr. O’Conor’s client. 
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Where the widow of undivided brothers took adverse pos- 
session of property entefed in the Revenue papers in their 
husband’s names and dealt with it as if it were their own pro- 
perty, held, that in the absence of any evidence to show that 

` their claim was limited to a widow’s estate, they must be held 
to have acquired full title. Lajwanti v. Safr Chand, [1924] 
22 A, 1. J R., 304, distinguished. Satgur Prasad v, Raj Ai? 
shore, [roro] 42 All, 152, Uman Shankar v. Aisha Khatun, 41 
All, 729 and Lachhan Kunwar v, Manorath Ram, [1894] 
(P. c. =) 22 Cal., 445, referred to and followed. 
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‘The wrong exclusion of evidence is only material in so far as 
it can be said to have affected the decision on the main issue. 
Sadik Husain. Khan v. Hashim Ali Khan, I. L. R., 38 All, 
627, referred to. s 

R and RL were widows of two brothers who formed a joint 
family with a third brother B. The husbands of the widows 
died in their father’s lifetime. On the death of the father, 
the names of R and RI, were entered in the revenue papers 
as proprietors along with B. After B’s death, the widows 
continued to be entered as proprietors in respect of $rd of 
property each. B was succeeded by his minor Son 4 who died 
without leaving any issue. 

Fleid, that adverse possession commenced on B’s death and 
if limitation began running when the estate was in the hands 
of the last male holder A, the subsequent death of A could not 
interrupt it. f 

Seconp ArPEAL from the decree of S.N. BANERJI Eso., 
District Judge of Mainpuri, reversing a decree of MAULVI 
MumaĮmmĮĒaD Ziaur, Hasan, Additional Subordinate Judge. 


Uma Shanker Bajpai and Peary Lal Banerji, for .the appel- 
lants. 
Surendro Nath Sen, for the respondent. 


The judgment of the Court was delivered by 


DANIELS, J.—The two suits which have given rise to these 
two connected appeals were instituted by Chokhe Lal for cancel- 
lation of two deeds of gift dated 5th May, 1920, executed in 
favour of the defendant, Brijbasi Lal, by Musammat Ram Piyari, 
and Musammat Ram Lalli respectively. Chokhe Lal died during 
the litigation and was succeeded by his three sons, the present 
appellants. A pedigree showing the relationship of the parties 
is given in the judgments of the corts below. Musammats 
Ram Piyari and Ram Lalli were the widows of two brothers 


° 


-who formed a joint family with a third brother Bhagwan Sahai. 


The family was joint. The husbands of the two Musammats 
died in their father’s lifetime. Bhagwan Sahai alone survived 
his father and became in law the sole owner of the joint family 
propertv. The name of the father was Ramdin. On Ramdin’s 
death the names of the two Musammats were entered in the 
revenue papers as proprietors along with Bhagwan Sahai. The 
plaintiff's case was that their names were recorded merely for 
their consolation as they were entitled to maintenance, and that 
they were never in possession. The Subordinate Judge found 
this to be the case but the District Judge held that they were 
in actual proprietary and adverse possession. The date of 
Ramdin’s death has not been found, but Bhagwan Sahai died 
sixteen or seventeen years before the suit. After his death the 
widows continued to be entered as proprietors in respect of 
one-third of the property each. Bhagwan Sahai was succeeded 
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by his son and on the death of the laiter without issue in 1905, 
his rights were inherited by his mother, Musammat Mahadei, 
the widow of Bhagwan Sahai. Musammat Mahadei js stitl 
alive and was made a party to the suit as defendant. She has 
conveyed all her rights to Chokhe Lal. 


The seven pleas taken in the memorandum of appeal really 
boil down to two: 


1, ‘That the court below has erred in law in holding the 
possession of the Musammats to have been adverse. 


2. ‘That an admission made by the widows, on 30th June, 
1907, has been wrongly excluded from evidence. 


The second plea is merely subsidiary to the former. The 
wrong exclusion of evidence is only material in so far as it can 
be said to have affected the decision on the main issue. To 
these two pleas the appellants’ counsel has in argument added 
a third based on the recent decision of the Privy Council in 
Lajwanti v. Safr Chand (1), to the effect that even if the 
widows’ possession was adverse, they acquired by adverse pos- 
session only a widow’s estate in the property and, therefore, 
the deeds of gift are only valid for their respective life-times. 
Both widows were made parties to the suits though Musammat 
Ram Piyari is now dead and her heirs have been substituted in 
her place. $ 


As regards the application of 30th June, 1907, which is 
relied on as an admission by the two Musammats, a reference 
to the record shows that its execution by them was duly proved 
and the respondents’ counsel îs unable to dispute this fact. He 
contends, however, with much force that the mere fact that 
they put their mark on itis not enough and that there is no 
evidence to bring home knowledge of its contents to them in 
view of the fact that they were pardanashin ladies. ‘The docu- 
ment in question is an application for partition of a patli put in by 
Musammat Mahadevi, Musammat Ram Piyari, Musammat Ram 
Lalli and two other persons. In that petition Musammats Ram 
Piyari and Ram Lalli admit that their names were merely entered 
for consolation and agree to the patti being divided between the 
other co-sharers. The evidence only goes this far that the 
document was drawn up in presence of the ladies and that they 
put their mark to it. There is no evidence to show that they 
understood it and were aware of its effect. ‘The learned Subor- 
dinate Judge considered this point but held that as the. document 
was executed in 1907 and was only now being challenged, such 
evidence was unnecessary. If it were shown that the document 
was acted upon, the rule laid down by the Privy Council in 
Sadik Husain Khan v. Hashim Ali Khan (*), would apply and 
(1) [1924] 22 AVL, J. R., 304. (2) [1916] I. L. R., 38 All, 627. 
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such evidence would be unnecessary. Unfortunately the record 
has not come and there is nothing to show what took place. 
fn the absence of such evidence, it is impossible to say that the 


document, if received, would have or ought to have affected 


the conclusion at which the learned Judge arrived. 


The appellants’ main case on this issue is that there is no 
evidence to prove adverse possession during the life-time of the 
last male holder, Bhagwan Sahai. The whole of the evidence 
upon which the learned Judge has relied relates to the period 
after Bhagwan Sahai’s death when his widow Musammat Maha- 
devi was in possession. Admitting this to be so, the appellants’ 
argument loses sight of the fact that on Bhagwan Sahai’s death 
the estate passed to his minor son, Anokhe Lal, and not to his 
widow. ‘There was certainly evidence on which the learned 
Judge was entitled to hold, if he accepted it, that adverse pos- 
session commenced on Bhagwan Sahai’s death, If limitation 
began running when the estate was in the hands of the last male 
holder, Anokhe Lal, the subsequent death of Anokhe Lal would 
not interrupt it. The argument, therefore, cannot be accepted. 


It remains to consider the argument based on Lajzwanti’s (1) 
case. The learned counsel for the appellants asks us to treat 
this case as establishing a new rule of universal application that 
wherever a widow is found in adverse possession of property, 
she must be treated as being in adverse possession of a widow’s 
estate only. There have been recent and conspicuous instances 
of the danger of applying Privy Council decisions to points 
which they did not decide but which, in the language of Lorp 


'HALSBURY, may seem to flow frém them. The facts of Laj- 


wanli’s case are clearly distinguishable. In that case the widows 
in adverse possession were widows of Jawahir Mal, a separated 
Hindu, and though Jawahir Mal had a son born after his death, 
the widows took possession on their husband’s death and never 
claimed to have anything more than the limited estate of a 
Hindu female. They were judicially declared to be holding 
for their lives in a decision which is quoted in the judgment 
of the Privy Council. Thei, Lordships were laying down no 
new principle in saying that a widow possessing as such does 
not acquire the property as her siridhan but makes it good to 
her husband’s estate. i i 


In this case the husbands of the two widows died as un- 
divided members of a joint family. They had no separate 
estate which their widows could inherit or to which property 
acquired by the widows could accrue. In other cases, such as 
Satgur Prasad’s (#) case, the Privy Council itself has held that 
a widow can by adverse possession acquire am estate in full 


. ownership, and it is not to be supposed for a.moment that in 


(1) [1924] 22 A. L. J. R., 304,- (2) [r919] 42 Al, 152, 
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Lajwanti’s case they meant to:lay down anything contrary to Civil, 
this. Satgur Prasad’s case is very similar to that before us. 1924 
There also the widow of a deceased co-parcener took adverse ——~ 
possession of an estate of which the legal title had passed to . Kau 
the last survivor. v. 
Uman Shankar v. Musanmat Aisha Khatun (1) isa recent Pare aLIas 

authority of this Court on the same point. There also the PEAN 
widow of an undivided brother took possession of her hus- Daniels, J, 
band’s share and dealt with it as if it were her own property. 
The plea that her possession, if adverse at all, was only of the 
limited estate of a Hindu widow, was put forward and strongly 
pressed, but the Court held that in the absence of any evidence 
to show that her claim was limited to a widow’s estate, she 
must be held to have acquired full title. Reference was made 
to the case of Lachkan Kunwar v. Manorath Ram (8), in 
which the question was as to the nature of the estate acquired 
adversely by Musammat Jit Kunwar, a Hindu widow. ‘The 
Privy Council treated the claim that the rights of the rever- 
sioners were not extinguished as clearly untenable 

“unless"it were clearly shown that when Jit Kunwar took pos- 

session she professed to do so as claiming only the limited 

estate of a widow”. 
In Lajwanti’s case this was clearly shown; in the present case 
itis not showne Lajwanti’s case cannot, therefore, be treated 
as altering the law laid down by their Lordships in a series of 
judgments of which Lachhan Kunwar v. Manorath Ram (*) 
is one. 

For these reasons wejdjsmiss the appeals with costs. 
Appeals dismissed. 





(1) 41 Al, 729. (2) [1894] 22 Cal., 445 (P. c.). 
MUHAMMAD RAZA KHAN ann otners (Plaintiffs) avi. 
VErSUus —s 
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Municipalities Act, section 113—Ptublic ways and highways—Rule May, 16. 
of lost grant—A pplication of—Dedication of iand for public’ use Waran, A 
—Owner not deprived of soil—Right to sue and to compensation : 
—Spectal damage—Civil Procedure Code, section gr. Ryves, J 

The existence of a prior dedication with regard to an ancient 
public way takes very much the nature of a lost grant, It is 
entirely different in its legal attributes, and in its origin, from 
a private way or easement which may be acquired by prescrip- 
tion following upon continuous user. 


Where a public way is found and no traces are forthcoming + 
of its origin, the law presumes a dedication, or a lost grant by 
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-the owner to whom the land belonged, and who alone còuld 
dedicate it. 

¢ The case of public ways and highways is one of those cases 
which must be governed by the rule of equity, justice and good 
conscience as interpreted by the Privy Council in Waghela 
’ Rajsanji v. Sheikh Masiudin, L. R.,14 I. A., 89, Fazal Haq 
v. Mara Chand, 1. L. R., t All, 557, Satku Valad v. Ibrahim 
ILL. R., 2 Bom., 457 and Adamson v, Arumugam, I. L.R., 

g Mad., 463, referred to. 


The Legislature did not intend to vest in the Municipalities 
anything more than what was necessary to constitute the street 
or passage, and did not thereby deprive the owner of the soil 
which he necessarily reserved to himself when he dedicated the 
surface to the use of the public. The right to sue and the 
right to compensation is, therefore, confined, in the case of a 
particular individual, to a person who can establish special 
damage. (Act XII of 1887 and section 113 of the Municipalities 
Act, referred to.) 


Section gr of the Civil Procedure Code is a provision for 
procedure :only and docs not purport to create a right which did 
not exist before. 

APPEAL under section 10 0f the Letters Patent, froma judg- 
ment of Mr. Justice Piccorr, confirming a decree of BABU 
Saiwenpra Nato Baneryjt, Officiating Subordinate Judge of 


Allahabad, who confirmed a decree of Bapu SipHESHWAR 


Martra, Munsif. 
The following judgment was delivered by 


Piccort, J.—In the suit out of which this appeal arises, the 
plaintiffs come into court alleging themselves to be the owners 
of a strip of land described as a lane, situated between their 
house and that of the defendant. They claimed a decree in 
ejectment, by removal of certain constructions alleged to have 
been newly set up by the defendant on the land in suit, together 
with a perpetual injunction restraining the defendant from 

_ taking any action in respect of the said lane, or from offering 
any obstruction to the lane being used by the plaintiffs as a 
passage. It is quite clear that the plaintiffs did not sue as 
members of the public whose right of passage had been inter- 
fered with by the blocking of a public thoroughfare on the part 
of the defendant. Had they done so, other questions would 
have arisen, as for instance, whether the plaintiffs were in a 
position to prove any special damage. The whole frame of the 
suit shows that the plaintiffs came into court on the basis of 
proprietary title. The defendant replied that he had undoubted- 
ly built on the land in suit, that he had done so with the per- 
mission of the Municipal Board of Allahabad and that the 
plaintiffs were not the owners of the land in suit. The Muni- 
cipal Board of Allahabad was never impleaded in either of the 
courts below and, according to the tria} court, the defendant 
failed to prove by satisfactory evidence that he had received 
permission from the said Municipal Board for the constructions 
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complained of in the plaint. On the other hand, both the arr 
courts below have found that the plaintiffs are not the owners of cae 
the strip of land in suit, The trial court says that the plaintiffs 1934 
produced no evidence of their title in respect of the land in MUHAMMAD, 
suit, The lower appellate court says that the defendant put in Raza Kuan, 
evidence certain papers which established the following facts:— M v 
That some 18 or 1g years prior to the date of the suit, the aa 
father of the” plaintiffs petitioned the Municipal Board to be Kuan. 
allowed to make certain extensions or additions to his house, 

which involved the inclusion, within the limits of the said house, 

of land which had hitherto formed ‘‘a lane”. He was permitted 

to do soon condition of his surrendering the strip of land which 

is now in suit to the Municipal Board, in whose official records 

this land is now shown as a public lane. The lower appellate 

Court speaks of these proceedings as amounting to “ a dedication” 

(presumably to the use of the public) of this Jand on the part 

of the plaintiffs’ father and goes on to hold that *' the property 

thus vested in the Municipal Board”. Upon this finding the 

lower appellate court dismissed the appeal of the plaintiffs 

against the decree of the trial court, by which their suit had 

also been dismissed. The point taken in second appeal is that, 

on the findings recorded by the Jower appellate court, the plaint- 

iffs had a right to maintain the suit. I have been referred in 

argument to certain English authorities which apparently lay 

down the principle that. when a piece of land has been surren- 

dered to the pse of the public as a road, strect or thoroughfare, 

it is the surface of the street and so much of the air above and 

the soil below as is necessary for the proper maintenance of the 

land as a public way which vests in the County Council or the 

urban authority as the case may be. The original owner of the 

-soil does not céase to be the owner at common law and even re- 

tains a right capable of assignment and transfer to another 

“Berson, I can find no case in the official reports in which any 

such principle as this has been affirmed or applied by the 

Courts in India. Under the United Provinces Municipalities 

Act, the Jand in suit, as a public thoroughfare within the limits 

of the Municipality, vests in the Municipal Board of Allahabad. 

The acts complained of in the plaint are acts of interference 

with the surface of the soil and with the use of the land as a 

public lane, so that it would seem prima facie that no one ex- ° 

cept the Municipal Board of Allahabad has a right to complain 

of the trespass alleged in the plaint. At any rate, in'the 

absence of clear authority in this country, I am prepared to 

hold the contrary, more particularly in a suit in which the 

Municipal Board concerned was never impleaded as a party. { 

dismiss this appeal with costs. : 


The plaintiffs appealed. 

S. Z. Mehdi, for the appellants. 

S. A. Haider, for the respondent. 

The judgment of the Court was delivered by ` 

Warsa, A, C. J.—In this case, which raised a question of Welsh, i 
gome importance, “weregret that we find ourselves unable to 
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agree with the view taken by the learned Judge. He says in 
his judgment that he can find no case in the official reports in 
which the principle contended for by the appellant has been 
affirmed, or applied, by the courts in India. In this, we think, 
he was misled. It appears that the relevant authorities were not 
quoted to him. The suit of the plaintiff has been dismissed on 
the ground that no one except the Municipal Board, in any par- 
ticular place in which a public way is obstructed, has any right 
to: complain of the obstruction in a Civil Court. We think that 
this is incorrect and lays down the true principle too narrowly. 
The case is important, for this reason, because Rrantcipat Boards, 
at any rate in these Provinces, are young, untrained and apparent- 
ly not too well-equipped for the discharge of the difficult duties 
which they have to perform. For example, in the district from 
which this case comes, nobody could say that the condition of 
the roads, at any rate, in Allahabad, was such as would meet 
with the approval of an ordinary competent surveyor who was 
jealous of his reputation as a road authority, and the case is, 
therefore, important inasmuch as, whereas considerable incon- 
venience might be inflicted upon individuals in these Provinces 
by obstruction to ways and streets which are vested in the 


‘Municipal authorities, inconvenience which cannot be compen- 


sated by cash, we are afraid that if individuals so inconvenienced 
had to wait until the Municipal Board was stisred into sufficient 
activity, to bring a suitin order to redress the grievance of 
obstruction, they would probably have to wait a very consider- 
able time. The point may be stated in a nutshell. ‘The plaintiff 
and the defendant occupy adjoining houses in this locality. 
Between their two houses runs a road or lane which is obviously 
of great value and convenience to both of them. It is not 
suggested that it is a private way,- jointly enjoyed by both of 
them. As to its origin, the plaintiff’s case is, and there appears 
to be no dispute about it, that it was originally his father’s, that 
the road or way now vested in the public authority for the use 
of the public, was dedicated to the public by his father; that the 
soil still remains in his proprietorship, and that the defendant, 


‘by blocking up either end of tlfis lane by means of pakka walls 


which absolutely prevent the plaintiff from using it in any shape 
or form, has caused not only an obstruction which must neces- 
sarily concern any member of the public who desires to use the 
road but which inflicts serious inconvenience and obstruction, 
amounting to special damage, upon the plaintiff. Except so 
far as concerns the special damage suffered by the plaintiff, 
which is a question of fact and which has not been clearly 
determined by any judicial decision in the lower courts, 
these facts appear to be agreed on both sides. Now the vesting 
in local authorities in these Provinces, and the control exercised 
by local authorities in these Proyintes oyer streets, roads, lanes 
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and ways which are public, and over which the public have a 
free, unrestricted right of passage, is statutory. As regards 
Allahabad from which this case comes, it turns upon section 143 
of the Municipalities Act of 1916, or the corresponding section 
of the previous Act. With regard to the law of highways 
generally in India, there is no code. But dedication, which is 
the usual and almost invariable method by which land which 
was once in private ownership becomes, as regards its surface, 
reserved for the use of the public as a highway, precedes vesting 
and cantrol. In other words, highways, streets and public roads 
are older than Municipalities, and older than the section which 
vests them in Municipalities; and, therefore, the statement that 
a public way is vested in and belongs to a local authority under 
the Municipalities Act, 1916, is only a partial statement of the 
legal position, a point which we think the learned Judge over- 
looked. Every public road or way must have a history, and 
every piece of land in the Province must have had an ownership 
at some time or another, and land which was once in private 
ownership can only be converted into public use in respect of its 
surface, by an act of dedication. A dedication means some- 
thing more than a gift. It is derived from the word “to give”, 

but it involves a setting apart by the donor fora specific pur- 
pose. Certainly in England, and probably in an ancient country 
like India, it is impossible, in the, vast majority of cases, to 
say when this dedication took place. So that, asa matter of 
accurate statement or historical truth, the existence of a prior 
dedication with regard to an ancient public way, takes very 
much the nature of what is called a lost grant. It is entirely 


different in its legal attribfites, and in its origin, from a private 


way or easement which may be acquired by prescription 
following upon continuous user. The public cannot acquire 
a public way by prescription, and where a public way is 
found, and no traces are forthcoming of its origin, the law 
presumes a dedication, or a lost grant by the owner to 
whom the land belonged, and who alone could dedicate it. 
These principles, which are really elementary, but not always 
clearly understood, are the law as understood and accepted by 
generations of lawyers in England. It is, of course, sometimes 
dangerous to attempt to ascertain the law in India by’ the 
‘discussion of English cases. But in a matter of this kind, 
where, legislation like the Municipalities Act, following closely 
upon English Local Government legislation, the Legislature has 
Jeft the matter at large, without following it up by codifying 
the general law ona topic such as.highways, the courts in 
India are really enjoined to apply the English principles. That 
statement of the law is borne out by Act XII of 1887,- more 
. generally known as “The Bengal and Assam Civil Courts Act”, 
‘which codifies and carries forward the old Bengal Regulations, 


CIVIL 


1924 


MUHAMMAD 
Raza KHAN 


D. 
MUBAMMAD 
ASKARI 
Kaan. 


Walsh, A. 
ÈT, 


CIP 


1924 


MuBAMMAD 
Raza KHAN 


D. 
MUHAMMAD 
ASKARI 
Kaan, 


Walsh, A, 
C.J. 


$34 HIGH COURT [act Je k 


Section 37 (2) enjoins upon the Court, in cases not provided for 
by the foregoing section which deals with traditional Moham- 
medan and Hindu law, or by any other law for the time being 
in force, which of course includes a Municipal statute, the duty 
of acting according to justice, equity and good conscience. In 
the case of Waghela Rajsanji v. Sheikh Masludin (*), the 
Privy Council has declared that that direction is generally inter- 
preted as meaning the application of English principles, unless 
there is something in the state of Indian society which makes 
those principles either inapplicable altogether, or necessarily 
modified. We think that the case of public ways and highways 
is one of those cases which must be governed by the rule of 
equity, justice and good conscience as interpreted by the Privy 
Council, and that, therefore, the English principles are appli- 
cable, as was argued by the appellant before the learned Judge 
of this Court. Without going into the case, we merely draw 
attention to the fact that, in saying ihis, we are not laying down 
any novel proposition although it does appear to be a proposition 
which was overlooked in the argument of this case, and by a 
distinguished lawyer of this Court. But it is a proposition 
which has been clearly enunciated and accepted by at least three 
of the High Courts including Allahabad, if not by all of them; 
Fazal Hag v. Maha Chand (°), Satku Valad v. Ibrahim (8) and 
Adamson v. Arumugam (4). . 


The Madras case is particularly interesting because the 
application of the rule of equity, justice and good conscience 
was used there to enforce the rule of the English law against the 
plaintiff, that is to say, in holding thet no action can be main- 
tained for what is a mere general obstruction of a highway 
affecting the whole public at large, by one person withouf proof 
of special damage, a fact which was recognised by the learned 
Judge in his judgment. But the right to sue, while carefully 
guarded, as laid down in I. L. R, 9 Madras, is not destroyed 
as the Judge seemed to think by the fact that the road lias be- 
come vested in and belonged to the Municipality. We might 
here observe, lest it be thought that we are ignoring the expres- 
sion “belonging to” which is Contained in section 113 of the 
Municipalities Act, that the words “vesting” and “belonging to” 
as applied to public ways which are vested in the Municipalities, 
clearly relate only to the streets, ways and passages, or whatever 
else they may be, which belong to the public. In the case of a 
public way it is the surface and not the soil which constitutes 
the street; it is the surface along which the public have the right 
to pass, and it is the surface for, the purpose of lawful passage 
which defines the public right. And, therefore, when the words 


“belonging to” are used in the section, it is obvious that the 


(2) L. Rar I As 8. (2) LL R, 1 All, 557.. 
(3) LL. R, 2 Bom., 457. (4) L L. R, 9 Mad, 463 ~ 
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Legislature did not intend to vest in the Municipalities anything 
more than what was necessary to constitute the street or passage, 
and did not thereby deprive the owner of the land who made 
the original dedication of the soil which he necessarily reserved 
to himself when he was content to dedicate the surface to the 
use of the public. So that the Courts in India and the Courts 
in England are unanimous in confining the right of suit and the 
right to compensation, in the case of a particular individual, to a 
person who can establish special damage. Special damage is 
not always easy to defineor foresee, but it is well stated in the 
judgment in Satku Valad v, Ibrahim (') at page 459 :— 
“ More particular damage by the nuisance than the public in 
general, as if any accident occur to him, or he be obliged to go 
a greater distance and be thereby put to extra expense in the 
conveyance of his goods or otherwise.” 

And without in the least desiring to dictate to the lower 
court, it is material to point out, inasmuch as this part of the 
case has not really been considered in detail, and it is really a 
question of fact, that, in this particular instance, it would appear 
from the map that the plaintiff would, every day and every hour 
of the day when he desired to leave his house by the entrance 
on what is apparently the eastern side, and. turning at right 
angles to the left to walk ina northern direction, be compelled 
to go the other way and travel at least 3 or 4 times as far, and 
3 or 4 times as fast, if he were pressed for time. In our view, 
that would amount to special damage, or a more particular form 
of nuisance suffered by him than by the general public. And 
we think the lower appellate, court ought to consider even al- 


though the particular form of nuisance is not capable of being . 


translated into rupees and annas, whether it is a substantial 
grievance which constitutes a wrong peculiar to the plaintiff 
which in the ordinary way a court of justice’ would remove by 
granting an injunction; for example, a mandatory injunction to 
remove the obstructing wells. 

Some reference was made by counsel, who argued the case 
very fairly on behalf of the respondent, to section 91 of the 
Civil Procedure Code. We do not propose to attempt to explain 
to what extent section 91 overlaps, or is parallel with, the right 
of a local authority like a Municipality, to sue in respect of an 
obstruction to a public right of way, or how far it affects sons 
like the plaintiff, who wished to sue with the sanction of the 
Legal Remembrancer. We would merely utter a word of warning 
that section 91 is a provision for procedure. It does not pur- 
port to create a right which did not exist before. It certainly 
does not purport to deprive anybody of a right derived from 
the general law of the land. Sometimes it is said to be, what 
one may call, a prohibitive section, which prevents a person 
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from asserting a right except in a particular way. A court, 
which applies the section, must avoid treating the section as 
though it went further than it does and deprived a person, or 
individual, of a right, and we think we may say this much, at 
any rate, without going outside the questions which arise in this 
case, that it cannot possibly be held to apply to this particular 
case. Tor example, a gentleman who was more inconvenienced 
by the obstruction to a public way in his immediate neighbour- 
hood than any one else, might be the most unpopular person in 
the neighbourhood. Indeed it is the fate of persons who are 
unpopular, to find themselves frequently more inconvenienced 
by the acts of their neighbours than other people, and it would 
create injustice if a man who happened to be so unpopular that 


- he could not get anybody to join with him in a suit, could be 


deprived entirely of the use of a necessary public way merely 
because he could not show under section 91 of the Code of 
Civil Procedure that he was one of two persons who were 
desirous of asserting their right. We think that we are merely 
declaring again the law as it has been recognised to exist for 
along time past. We must allow the appeal and remand the 
case to the lower appellate court to decide the following 
issues :— 

(1) In what respect and to what extent, if any, has the 
plaintiff suffered a more particular kind of obstruction or incon- 
venience beyond that of the general public by reason of tHe 
walls built by the defendant ? 


(2) Would the plaintiff be adequately compensated bya 
sum of money as damages, and a refusal of the injunction so as 
to leave the walls permanently standing ? 


- (3) Has anything happened other than the dedication of 
this public way and the vesting section of the Municipalities Act 
to take the original ownership of the land out of either the 
plaintiff or his father ? 


Wither party will be at liberty to tender fresh evidence. Costs 
will abide the result. 


Our attention is now drawn to a further authority, Tota v. 
Sadal Singh, (1) in which it is said that a zemindar does not 
sue as a guardian of the public in relation to a way in his village 
but in respect of an interference with his own rights of pro- 
perty. We will consider this when the case comes back with 
the findings on the further issues remitted. 


Appeal allowed.. 
(1) LL, Ro rọ All, 553. 
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LAKHI (Plaintiff) : 
versus 


MURAT TEWARI AND orners (Defendanis).* 


ewi 
: ei 
bay, 1 15, 


Limitation Act, Article 99—Morigage—Portion of consideration DANIELS, 


money left with martgagee for payment under hypothecation 
bond— Joint decree against parties—Payment by plaintiff—Re- 
covery of the amount from defendant— Suit by plaintif. 

In a mortgage certain sum of money was left with the mort- 
gagee for payment, to a prior mortgagee of the mortgagor. This 
sum was not paid and the prior mortgagee brought a suit to re- 
cover the same and obtained a decree jointly against the mort- 
gagor and the subsequent morgagee. The mortgagor paid up 
the decree and instituted this suit to recover the amount paid 
from the mortgagee. Held, that the suit was governed by 
‘Article 99 of the Limitation Act and time began to run from 
the date of the discharge of the decree. 

Sgtconp Arrear from a decree of E. L. Norton Esg, 
First Additional District Judge of Gorakhpur, reversing a decree 
of Basu Hanuman Prasap Verma, Subordinate Judge. 


Uma Shanker Bajpai, for the appellant. 
Mukhtar Ahmad (for Iqbal Ahmad), for the respondents. 
The judgment of the Court was delivered by 


Danizts, J.—This was a suit by the plaintiff, Mt. Lakkhi, 
for the recovery of money paid on behalf of the defendants 
under Article 61 of the Limitation Act. The defendants con- 
tended that Article 61 was not applicable, and that the cause of 
action arose much earlier and was barred under Article 116. 
The trial court held the claim to be within time ; the lower 
appellate court has disinissed it. The question of limitation is 
the sole question to be decided in this appeal. 


The plaintiff, Mt. Lakkhi, is the mother of Jagdeo Ram, 
the original owner of certain zamindari property which he 
mortgaged to Ram Pat for a sum of Rs. 3,600 on 27th May, 
1904. The only portion of the consideration money with which 
we are now concerned is a sum of Rs. 100 which was left With 
the mortgagee for payment to one Ram Prasad under a 
hypothecation bond dated 6th August, 1899. The bond’ in 
question was primarily a usufructuary mortgage of certain 
sir plots for the sum of Rs. 100, but it was agreed in the deed 
that, if possession was not given to Ram Prasad, interest 
should run on the amount advanced anda one-anna share out 
of the zamindari property should stand hypothecated to secure 
repayment of the advance with interest. Possession of the sir plots 

*S, A. No. 873 of 1922. 
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CIVIL, was not given to Ram Prasad, and the zamindari share, there- 
1024 fore, stood hypothecated in his favour. On 2nd August, 1905, 
=— Nakchhed, the predecessor-in-interest of the defendants-respond- 
Larai ents, obtained a pre-mortgage decrce in respect of the mort- 
Murar gage to Ram Pat. By that decrec he stepped into the shoes of 
Tewar. Ram Pat and ‘became liable for the payment of the sum of 
Daniels, J. Rs. 100 to Ram Prasad. Neither the original mortgagér nor 
<a .  Nakchhed paid this amount. On 30th August, 1911 Ram 
Prasad got a decree for sale ofà one-anna share for a sum of 
Rs. 441-3: which was by that time due to him. The decree 
was passed jointly against (1) Mt. Jagdei, the wife of Jagdeo, 
and (2) the heirs of Nakchhed. Mst. Jagdei subsequently 
died, and the property passed to Jagdeo Ram’s mother, the 
present plaintiff. Ram Prasad having taken steps to enforce 
his decree by sale of the mortgaged property, the plaintiff, on 
27th August, 1916, paid up the amount due, which had by this 
time amounted to Rs. 608; and on 17th June, 1919, within 
three years: of that date but more than twelve years from the 
original mortgage and the pre-emption decree in favour of 
Nakchhed, she brought the present suit to recover this amount 
from the defendants. The Subordinate Judge who tried the 
suit came to the conclusion that Rs. 425-9 out of this amount 
was due from the defendants, and it is not now disputed that, 

if her suit is within time, this is the amount which the plaintiff 

is entitled to recover. 


‘It appears to us that the fact of a joint decree having been 
passed against the parties, which the learned Judge has treated 
as of no importance, is the governing feature in thé case, As 
soon as the plaintiff satisfied those decrees, she became entitled 
to contribution fromthe defendants. Limitation is, therefore, 
three years under article 99 from the date when the decrees 
were satisfied and the’ suit was within time. The amount to 
which the plaintiff is entitled to be reimbursed has been worked 

- out by the learned Subordinate Judge whose decision on the 
point is not disputed. _ 
i We, therefore, allow the appeals with costs on the higher 
scale and setting aside the decree of the court below restore 
that of the learned Subordinate Judge. i 


Appeal allowed, 
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SUBEDAR (Defendant) J 

g UEFSUS . ; 

“DUBEY JAGAT NARAIN (Plaintiff).* 

-Civil Procedure Code, section 100—Second appeal—l'inding of [act 
—Evidence misconceived by Lower Appellate eee dad 
finding cannot be accepted as legal finding. 

A finding onan issue of a Lower Appellate Court, which 
is based on a misconception of what the evidence is, cannot be 
accepted in second appeal as a legal finding on it. Govind v. 
Vithal, I. L, R., 29 Bom, 753, followed. 

‘SECOND AFPRAL from a decree of S. N, BANERJI lsg., 

District Judge of Mainpuri, reversing a decree of Basu BRIJ 

Beuart Lat, Munsif of Phaphund. 


P. N. Sapru and Shiam Krishna Dar, for the appellant. 
J. At, Banerji and Saila-Nath Mukerji, for the respondent. 
` The judgment of the Court was delivered by 


-. Neave, J.—This is a defendant’s appeal arising out of a 
suit.for damages for defamation. The undisputed facts are 
that the defendant is the mukhia of village Bisalpur. About 
the Istor 2nd of October one Ishura Banjara, who had been 
in the service Of the plaintiff, disappeared from the village. 
Nothing was heard of him for a week or more, and his father 
was in great distress about him. The mukhia went to the 
l Superintendent of Police ahd made a report about the diş- 
appearance. At the biddifig of the Superintendent, this report 
‘was taken down in writing, and it is in this that the defamation 
complained of is contained: 


The report recited that it was rumoured that Ishura had 
stolen some gram belonging to the plaintiff, and that the plaint- 
iff with two other men had beaten him till -he fell down 
‘senseless. Since that-time Ishura had disappeared, and it was 
rumoured in the village that he was dead. The mukhia had 
‘further been informed that the missing youth’s parents-had been 
warned to make no- report on peril of a beating. He stated 
that he himself -had made a search in the village, -but could: find 
no traces of the missing man, and he asked that enquiry should 
be made. 


The plaintiff oe this suit claiming Rs. 1,000 as special 
damages. 

The trial court ina Jong and careful judgment found that 
the libel alleged was true in substance, and that the report was 
made by the defendant in discharge of his duly as mukbia and - 
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not maliciously, It further found that no special damages had 
been proved, and that if the defendant were to be held liable 
for damages at all, they should not exceed Rs. 200, 


The lower appellate court in a very perfunctory judgment 
has stated that there is no evidence on the record that Ishura 
had ever been beaten by the plaintiff and that there is no 


_evidence on the record that there was any rumour that Ishura 


had fallen down and had been removed, or that he was dead. 
The learned pleader for the appellant contends that both these 


_ statements are incorrect, and that the learned Judge’s findings, 


though they purport to be findings of fact, for that reason are 
not binding on this Court in second appeal. He has taken us 
through part of the record and has shown that, as a matter of 


‘fact, there is evidence on the record to prove all these facts 
‘referred to. | Two witnesses depose to the beating of Ishura by 


the plaintiff and six to the general rumour in regard to the 
other matters. 

“” The learned Judge has wound up by stating, “when it is 
shown that the major portion of the report was false, malice 


-would be implied.” Before this can be accepted as correct state- 
ment of the law, the words “to the knowledge of the person 
-making the report” must be inserted after the word ‘false’. It 
is clear’ that in arriving at the finding as to the falseness of the 


report, the learned Judge was misled by his failure to realize 


-the existence of evidence as to the rumours referred to by the 


mukhia in his report. It is to be observed that the mukhia 
made none of the statements in this report as of his own 
knowledge but only professed to give information which he had 
derived from general rumour. As is observed by the trial 
court, it was part of his duty as mukhia to report to the police 
any mysterious disappearance, and failure to do so would have 
rendered him liable to. punishment. 

It has been held in Govind v. Vithal ("), that a finding on 
an.issue of a lower appellate court which is based on a mis- 


‘conception of what the evidence is, cannot be accepted in second 
-appeal as a legal finding on it. [n the present case it is clear that 


the lower appellate court has completely misconceived the real 


-nature of the evidence. We dissent entirely from its findings 


and allow the appeal. The plaintiff’s suit is accordingly dis- 


: Appeal allowed. 
(2) [1896] I. L. R., 20 Bom,. 753 
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TULSHI DAS ~” 
versus 
EMPIEROR.* . 
Public Gambling Act (II of 1867) as amended by the D P. Aci 
of 1917, section 13—-Saita gambling, —“ Prblic place ”—Defini- 
tion of. oe 

Where accused took on lease certain premises which consisted 
of an enclosure within a larger enclosure, the public street 
running along one side of the larger enclosure, and invited all 
and sundry to bet on opium price figures, held, that the accused 
was gaming in a public place. 

Where the term “ public place” is not specially defined, its 
value must be reasonably determined by the context and the 
circumstances in which it has been used. Sukhnandan Singh 
v. Emperor, 20 A. L. J. R 80, Wellard, 14 O. B. D., 63, Hari 
v. Jadunandan, |1903] 31 Cal. u 542, Crown v. Govindarajulu, 
[1915] 39 Mad., 886 and Mst. Sakharam, {r916} 31 M. L. Ju 

_ 28s, referred to. 
CRIMINAL Revision from an order of SHAMSUL Hasan 
Eso., Additional Sessions Judge of Agra at Muttra. 


C. Ross Alston, for the applicant. 


R. Malcomtson (Assistant Government Advocate}, for the 
Crown. 


` The following judgment was delivered by 


Boys, J.—This crimina revision No. 210, and the other 
criminal revisions Nos. 205, 206, 209 and 211, deal with two 
incidents of Satla gambling. The cases Nos. 206, 209, 210 
and 211 are the cases of Tulshi Das, Lachmi Narain, Budha, 
Thakar Das and Nahal Chand. The case No. 205 is that of 
Ghisa, Pershadi, Manohar and Kallu. 


To deal now with the case No. 110, this man, Tulshi Das, 
was charged with a number of others with gambling in the 
satta form, ie., with betting os taking bets on opium price 
' figures in a-public place—an -offence -under section 13 of the 
. Gamblin Act, III of 1867, as amended by the U. P. Act I’ of 
19t7. The section, as amended, reads:—“ any person found 
gaming in any public street, place or thoroughfare ” and by the 
same Acts “ gaming” includes “wagering”. The nine men, 
whose cases are before me, were in their respective two groups, 
charged in effect with being book makers, 7.¢., with keeping 
premises for the purposes of betting and themselves taking bets 
therein. They have been sentenced to a month’s imprisonment 
each. A number of those, who went there merely for the pur- 
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pose of making bets, were sentenced to various fines, Those 
others have not applied to this Court in revision. 


* The principal accused avowedly ‘(vide the terms of their 
lease) took a lease of the premises concerned for the express 
purpose of carrying on the business which formis the subject 
of the charge. The “place” in question consists of an 
enclosure within a larger enclosure, and the public street runs 
along one side of the larger enclosure, and the “place”, 
if used in the ordinary way as‘a place of residence, would 
undoubtedly be a “ private” place. I mention these facts, be- 
cause reliance has been placed on them by the defence, but in 
the view that I take, the construction of the place is wholly 
inimaterial. The only question here is “Did the accused by 
their action convert this placé into ‘a public place’ within the 
meaning of the.Gambling Act? 


The term “ public place” or a cognate, expression is used 
in many Acts of -the Legislature, but I am not aware of any 
statutory definition which can have bearing on the present case. 
It may well have different meanings for the purpose of different 
Acts, Where it is not specifically defined, its value must be 
reasonably determined- by the context and the circumstances in 
which it has been used. It is notdefinedin the Gambling Act. 
I have, therefore, to fall back on the consideration of what is 
the reasonable and proper scope to be given té the term for the 
purpose of Act IIT of 1867. . 


Two considerations present themselves. Is the.act, which 
is forbidden, so forbidden because it violates a public pile or 
because it v iolates moral standards ‘publicly. 


Now it is clear that the Legislature, in such Acts as forbid 
‘encroachment on public property, has in view the protection of 
public title. It is equally clear that in enacting the Gambling 
Act, the Legislature had in view the prevention of public injury 


. to moral standards and cannot be conceived of as having been 


even remotely concerned with: the prorechion of public title to 
any particular property. 


In what ways then can the®’standard of morality be ` publicly , 
injured by gaming? It is possible to gamble: 


(a) ina private house, entry to which is not perthitted to 
any but friends, a select few coming by special invitation or 
Special permission, and where the gaming can be neither seen 
‘nor heard by the public. This, whether gaming be or be not 
morally desirable, can clearly constitute, in no sense, a public in- 
jury to moral standards. ` 

(b) under similar conditions but where the gaming çan be 
seen by the public without the public infringing the private 
rights of the owner of the place. Here there is a public injury 
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to moral standards. Whether the circumstance of ihe gaming 
in a house, which is private in every sense of the term, being 
visible to the public or members thereof, will suffice to constitute 
it gaming “in a public place’, is a point which I have 
not got to decide in this case. I content myself with noting 
that in view of the case Thallman (1), any body who so acts 
will at least run a risk of meeting with an adverse decision. 


(c) ina place the title to which is vested in the public. 
Flere there can be no suggestion that an offence is not com- 
mitted. 

(d) in a place the title to which is vested in a private in- 
dividual but into which that individual, either avowedly or by 
implication, invites the public to come whether to gamble or as 
spectators. Here again is that public injury to moral standards 
in an equally virulent form, as in the case (c) above, where the 
gambling is on land of which the title is vested in the public. 
The Legislature has used words “in a public’ capable equally of 
including in their ordinary reasonable and proper meaning “a 
place the title to which is vested in the public ” and “a place to 
which, however owned, the public is allowed in effect unrestrict- 
ed access”. “The public injury to moral standards to be 
prevented is equally great in the two cases, is equally obvious 
in the two cases, and the language used reasonably covers the 
two cases. It would be unreasonable to hold that both cascs 
are not covered. * 


In the case before me, itis not disputed that the accused 
invited to enter all and sundry who might wish to bet, but the 
case would, in my opiniorf, have been no different, if the 
invitation had been to a class of “the public ”? or if there had 
been a merely colourable restriction on the right of entry, 


My attention has been invited to a number of rulings and 
statutes, English and Indian, but holding, as I have, that the 
matter must be decided on the language and purpose of Act III 
of 1867 and on that alone, I do not think it necessary further 
to refer to them, beyond saying that the view I have taken in 
effect accords with that of Mr. Jdéstice Stuart in Sukhnandan 
Singh v. Emperor (°), in which he relied on Wellard (8). ‘The 
~ latter case has, I find, been followed also in Hari v. Jadu- 

nandan (4), and Crown v.°Govindarajulu (ë), and Mst, 
Sukharam (6). 

1 am of opinion that it is not the question of title to the place 

` nor the nature of its metes and bounds, which are the decisive 

factors, but the use to which the place is put. 

(1) [1863] 33 L.J. M. C., 38. (a) [1922] 20 A. L. J. R., So, 


(3) 14 Q. B. D., 63. 4) [1903] 3r Cal., 542, 
(5 [1915] 39 Mad., 886. (6) [1916] 31 M. L, J., 285 
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CRIMINAL I hold that the accused were gaming in a public place. There 

1924 remains only the question of sentence. The accused plead 

that they did not know that they were breaking the law. 

Tousat Das I have held tbat they were breaking the law, and it appears 

Empénon to me that it had really been quite clear, ever since the 

ruling of Mr. Justice Stuart, in Sukhnandan Singh v. 

Boys. J. Emperor (4), decided on December 16, 1921, which though it 

referred to gambling of a different type, specifically dealt with 

the phrase “in a public place’. Apart from what may have 

been the law, it is-clear that the accused at least knew that they 

were doing ‘something, which the law had intended to forbid; 

and, being badly advised that there was a loop-hole, deliberately 

tried to take advantage of it. Itis clear that they have done 

a very great deal of mischief; and, if the case rested there, I 

would maintain the sentence as it stands; but it also seems that 

some, at least, of that mischief would have been prevented if 

the police had taken action sooner. While, therefore, I think 

that a fine of Rs. 50 is adequate in the case of the men who 

merely took advantage of the facilities provided by these ac- 

cused and went to bet, 1 think it would be wholly inadequate 

in the case of the men who, for their own profit, deliberately 

provided those facilities. I reduce the sentence in the case of 

each of these nine men to a periòd of two weeks’ simple im- 

prisonment. Some, if not all, of the applicants have already 

7 served several days. They will surrender to their bail and 
serve the remainder. 


(1) [1922] 20 A, L. J. Ra 80. 


re MULTAN SINGH AnD otumrs (Defendants) 
1924 versus 


PUDHAN MAN SINGH AND oTHERS (Plaintiffs). * 


May, 19. 
— Partition—Suit for—Buildings standing on joint, sites—Civil Couri— 
Poa fi Whether suit maintainable, e ' 
+ 


A Civil Court is competent to entertain a suit for. partition 
of ‘buildings standing on sites appurtenant to a zamindari 
share. It is not at all necessary that the sites, should „be first 

` partitioned by a Revenue Court. ` 


`. Ashiq Husain v. Muhammad Jan, I. L, R, 22 AIl, 329, 
referred to. 


? 


SECOND Appia, from a decree of M. F. P. HERCHENRODER 


Eso., District Judge of Saharanpur confirming a decree of 
Š Mauivi Munammap SHAFI, Subordinate Judge, 


* 5. A. No, 1193 of 1922, 
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Nihal Chand, for the appellants. 


Peary Lal Banerji and Kailas Chandra Mital, for the 
respondents. 7 


The judgment of the Court was delivered by 


Dantes, J.—This was a suit for partition of certain build- 
ings. The buildings are in a village and the sites on which 
they stand are appurtenant to a zamindari share and could only 
be partitioned by the Revenue Court. The sole plea pressed 
in appeal is that the Civil Court should not be allowed to parti- 
tion the buildings until the Revenue Courts have first parti- 
tioned the sites on which they stand. We agree with the court 
below that there is no force in this contention. There are a 
large number of cases, such as Ashiq Husain v. Muhammad 
Jan, (") in which it has been held that the Revenue Courts are 
incompetent to partition buildings in proceedings under the 
Land Revenue Act. It follows that the Civil Courts are 
competent to do so, and this is not denied. No authority has 
been quoted for the proposition that it is impossible for the 
buildings to: be partitioned while the site on which they stand 
remains joint and we see no ground of principle on -which this 
should be impossible. We think, therefore, that the contention 
of the appellants was rightly repelled by the court below and 
we dismiss the appeal with costs. 

? Appeal dismissed. 


(1) LL. R, 22 AIL, 329. 


MANGAN LAL (Plaintif) 
Versis 


G. L. P. RAILWAY COMPANY (Defendants).* 


Civil Procedure Code, Order 11, rule 2—Suit for damages—When 
governed by ihe principle of res judicata—Previous suits dis- 
missed by court of small causes—Subsequent suit ia Munsif’s 
Court —Causes of action of previous suit combined—Civil Proce- 
dure Code, section 11—Deviceefor evading the provisions of. 

In respect of two parcels consigned by him on the defendant 
railway, the plaintiff instituted two suits for damages in the 
small cause court. Both suits were dismissed, thereupon the 
plaintiff instituted the present suit in the Munsif’s court, join- 
ing together both the causes of action of his previous suits and 
thus bringing the valuation above the-soo rupee limit. 

Held, that the suit was governed by the principle of res- 
judicata and Order 1, tule 2 of the Civil Procedure Code applied. 

Held, also, that the joining together of the subject matter of 
the two previous suits was a decree for evading the provisions 

* S, A. No, 1142 of 3922. 
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of section 11 of the Civil Procedure Code and could not be 
countenanced, © 
+ SECOND APPEAL froma decree of BABU HARIHAR PRASAD, 
Additional Subordinate Judge of Agra, reversing a decree of 
Mavuivi .Muwammab Junaip, Munsif. 


Narain Prasad Asthana, for the appellant. 
Ladli Prasad Zutsit, for the respondent. 
The judgment of the Court was delivered by 


NEAvE, J.—The plaintiff-appellant made over two parcels of 
goods to the G. I. P. Railway for despatch to Seoni. By. mistake 
the’ goods were actually addressed to Sanmi, a station on the 
B. B. and C. I. Railway. The plaintiff brought two suits in the 
court of Small Causes at Agra. The reliefs are not very clearly 
Stated in the plaint, but they amount to a claim for damages 
for non-delivery calculated on the vdlue of the goods despatched. 
Both’ suits were dismissed, the court holding that the plaintiff 
was himself to blame for having written the address in Hindi 
and not in English with the result that the Booking Clerk made 
a mistake. It also held that the plaintiff ought to have joined 
the B. B. and C. L Railway as defendants to the suits. l 


The plaintiff then filed the suit out of which the present 
appeal arises in the court of the Munsif of Agra. In it he joined 
together both the causes of action of his previous suits and so 
brought the valuation well above the 500 rupee limit. In this 

suit there was a prayer for three relicfs :-— 


(1) for delivery of the goods made over to the Railway 
Company; (2) for compensation ¢or wrongfully withholding 
the goods, and (3) for the price of the goods i in case the defen- 
dants were unable to deliver them. 


The principal defence taken in the Munsif’s court was that 
the suit was res judicata. The Munsif held that it was not. 
On appeal, however, the Additional Subordinate Judge disagreed 
with the Munsif and dismissed the suit. 


In this Court the only question discussed has been whether 
the suit has been rightly disrflissed as res judicaia. We have 
no doubt that it was. It has been contended that the Small 
Cause Court did not decide the point whether the plaintiff was 
entitled to have the goods themselves delivered to him or not, 
but this was merely because the plaintiff himself did not include 
in his plaint a prayer for that relief. Order II, rule 2 of the 
Civil Procedure Code clearly applies to the case. It was open 
to the plaintiff to ask for two reliefs on the same cause of 
action. He chose only to ask for one. 


The only reason which can be given for holding that this 
case is not covered by. section 11 of the Civil sosede Code 
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is that the court of Small Causes could not have heard the suit avl 
as now framed, because the valuation is beyond the limits-of its ` T924 
pecuniary jurisdiction. But this increase in valuation has only 

been brought about -by joining together the subject-matter of Makea Las, 
the two previous suits. This is obviously no more than a device GIP. 
for evading the provisions of ‘section 11 of the Code of Civil Rarmway 
Procedure and cannot possibly be countenanced. The appeal Conrany. 


fails and is dismissed with costs. _ Neave, J. 
Appeal dismissed: 


PUTLI KUNWAR (Defendant) aia CIVIL, 


. Versus ae 1924 
JANKI DAS AND OTHERS (Plaintiffs).* 7 May, 20, 


Waqf properity—Constructions built on—Plaintif[s’ right to use pro- Dans, F 
‘perty seriously. restricted—Removal of c con structions —W hether Neavs, J}. 
plaintiffs entitled to. > 

Where as a result of certain constructions aade by: defen- 
“* dant on a well and a chabuira which were wagf property,.the 
plaintiffs’ right to usethe well and the chabutra for drinking 
water and for purposes of worship and other-occasions of festi- 
val and mourning had been seriously circumscribed, Aeld, that the 
. >~ plaintiffs were entitled to get the removal of the said construc 
tions. Shankar Lal-v.- Motar’ Mal, {1889} W. N., 133. Ter 

. ferred to. 
Buco APPEAL from -a tecree of V. E. G. Hussty Eso., $ 

District’ Judge of Moradabad, confirming a decree of Banu 

Ganca Nata, Subordinate Judge. ; ; 


Surendro Nath Sen, for the ‘appellant. 0 ae 
Kailas Nath Katju, for the respondents. ne 
The judgment of the Court was delivered by: ‘ ra 


- DANIELS, J.—This appeal relates toa well anda temple in in Daniels J. 
the.Gujrati Muhalla of Moradabad City.. It is mow found as-a a 
fact that both the-well and the temple are wakf property.. : The 
defendants, who claimed both the well and temple as their, own, 
have roofed over the well and enclosed it by walls on three 
sides and by thé southern wall have also’ blocked the only access 
to the temple, which was through a covered passage called a 
chhatta to the south of where this wall has now been built. The 
plaintiffs sue for and have heen granted a decree for the demo- 
lition of these constructions and an injunction preventing the 
defendants from making any encroachment or construction on , 
the well or in the chhatta so as to prevent the plaintiffs or the 
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Muhaila’ people from using the well or having access to the 
temple. The plaintiffs are residents of the Muhalla and two of 
them are trustees of the temple. Their case is that the well and 
platform have been from of old used by the Muhalla people who 
have also customary right of worship at the temple. In para 5 
of the plaint it is stated that the Mubhalla people have all along 
been drawing water from the well, have been using the platform 
for worship as well as for bathing and washing, have been uti- 
lising it on occasions of rejoicing and mourning and have been 
using the temple all along for worship. These rights have been 
interfered with by the defendants’ constructions of which they 
complain, i 


The case was strenuously fought in both the lower courts on 
the question whether the temple and the well were private pro- 
perty and whether the plaintiffs had any right of suit. These 
points having been found against her, the defendant has now 
shifted her ground, and, in appeal to this Court, her learned 
Counsel contends on her behalf that the reliefs granted by the 
court below were not necessary in order to safeguard the rights 
of the plaintiffs. Her case, as now put, is that the plaintiffs 
still have access to the well from the west and that the roofing 
over of the wellin no way interferes with its use for drawing 
water. As regards ihe wall to the south, it cannot be denied 
that this at least does restrict the access of tha public to the tem- 
ple and that the use of the well is further interfered with by 
the aperture’ which the defendant has made in the roof. On 
behalf of the respondents it is replied that the constructions 
made by the defendant and the proofing over of the well do 
seriously circtumscribe the plaintiffs’ right to use the well 
and the chabufra not only for drinking water but also for 
purposes of worship and other occasions of festival and 
mourning. We think that this contention is well founded, and 
it is supported by the decision in Shankar Lal v. Motar Mal (') 
on which the court below has relied. That wasa very similar ` 
case to the present and it was held that the plaintiffs were enti- 
tled forthe preservation of their rights to the removal of the 
constructions which had been made on the well and the chabuira 
in, dispute. In our opinion’ the decree of the court below is 
correct and we dismiss this appeal with costs. 


Appeal dismissed. 
` (1) [1889] W. N., 133. 
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RADHEY LAL ann oruers (Plaintiffs) D erv 
` versus ` e 1624 
MULCHAND anp orarrs (Defendants). * May, 20. 


Civil Procedure Code, section 13—Suit for partition—Dismissed in Ace 
accordunce with a compromise at the instance of plointiffs— Die $ 
Decree passed—Subsequent suit for partilion—Whether barred. ‘ 

A fresh suit for partition is not barred by section 13 of the 

« Civil Procedure Code when a previous suit for partition brought 

by the plaintiffs was dismissed in accordance with a compromise. 

arrived at between the parties. Gilkandi Lal v. Nanni Lal, 

[1891] I. L. R., 23 All, 219, dissented’ from. T., C. Bannerji 

v, Afzal Beg, [1915] I. L. R., 37 All, 155, Nasrai Ullah v. 

©- Mujib Ullah, [1891] I. L. R, 13 Al, 309, Bisheshar Das v. 

Ram Prasad, |1906} I. L. R., 18 All, 627 and Madan Mohan 

Mondul v. Baikania Nail , [1905-1906] 10 C, W. N., 839 re- 
ferred to. 


First APPEAL from a decree of Mautnyi Ziaur Hasan, 
Subordinate Judge of Mainpuri. ea 


Gulzari Lal and S. S. Sastry, for the appellants. 
Girdharilal Agarwala, for the respondents. 
The judgment of the Court was delivered by , 


Data, J.—The plaintiffs’ suit for partition was dismissed by Dalal, J. 
the lower Court on the ground that it was barred by the prin- 
ciple of res judicata. It appears that the plaintiffs, excepting 
one Lallu, subsequently born, had sued on 8th September, 19109, 
for partition. This suit was compromised and both the parties 
filed a joint petition on 31st August, 1920. It was to the effect: 

‘+ “Yn the above case the parties entered into a compromise 
at the remonstrance of a few respectable persons, The’ parties 
shall bear their own costs. The plaintiffs withdrew thcir claim. 
Hence the claim should be struck off.” 

This petition of compromise was verified by all the parties. 
A decree was passed in accordance with this compromise. The 
order was: ° 

“Tt is ordered and decreed that according to the compro- 
mise this case be struck off. The parties to bear their own 
costs.” 

The terms of the compromise are not given and the con- 
clusion we draw is that at that particular time the plaintiffs did 
not desire to press their claim for partition. There was no 
decision arrived at, that the plaintiffs had ‘no interest in the 
properties in suit, or that they were not joint holders of the 
properties with the defendants. i j 
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The learned Judge of the lower court has relied on a Divi- 
sion Bench ruling of this Court, Gulkandi Lal v. Nanni Lal (i). 
That ruling, however, was not followed in a subsequent case of 
this Court, T. C. Bonnerji v. Afsal Beg (°), which ruling was 
based on a ruling of this Court, Nasrat Ullah v. Mujib Ullah 
(3), prior in date to the case reported in I. L. R, 23 All, 
Subsequent to 23 All., and prior to the 1914 ruling in the case 
of T. C. Bannerji, a Bench of this Court held in Bishesar Das 
v. Ram Prasad (4), that where a suit for partition was dis- 
missed for default and a.fresh suit instituted, there would be 
no bar under section I 3 Civil Procedure Code, because the 
right to enforce partition is a legal incident of a joint tenancy 
and as long as such tenancy subsists, any of the joint tenants 
may apply to the court for partition of a joint property. One 
of the Judges, who delivered the judgment in 1906, was one of 
the two who delivered judgment in 1901 in the case reported in 
I. L R., 23 All. .In 1906 the Calcutta High Court held, Madan 
Mohan Mondul v. Baikanta Nath (5), that a fresh suit for 
partition is not -barred by section 13 of the Civil Procedure 
Code—when a previous suit for partition by the plaintiffs has 
been compromised. The suit was subsequently dismissed on 
parties failing to appear during execution proceedings of the 
preliminary decree passed on compromise. The learned Judge 
observed at page. 840, col. 2 of the Report follpwing the ruling 
in 13 All, page 309, that a:suit for declaration of right for 
partition differs from most other suits in this respect that so 
long as the property is jointly held, a right to partition coti- 
tines. For these rcasons, we do not think that the lower court 
was correct in following the ruling i in tie case of Gulkandi Lale 
: We set aside the decree of the lower court and remit the 
suit to it for trial on the metits. _ Costs here and heretofore 
shall abide the result. 


Decree set aside, 
1) [1891] T. L. R., 23 AIL, 230. 
2) froisJiL. R, 37 All, 15$. 
3) [189r] L L. R, 13 All, 309. 
4) {1906] I, I? R., 28 AIL, 627. eS ‘ 
(5) [1905- 1906] 10 C, W. N, EN 
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HIRA LAL ? 
versus : 

EMPEROR.* 
Caan Procedure Code, section 414—Summary trial, case of— 
Magistrate’s order under section 562+Right of appeal io 
Sessions Judge—Whether lies. 

There is a right of appeal to the Sessions Judge, under 
section 408 of the Criminal Procedure Code, from an order of 
a Magistrate, passed in a summary trial, under section 562 of 


the Criminal Procedure Code, and no sentence having been 
` passed, section 414 of the Code does not apply. 


CRIMINAL Revision from an order Basu Ram CHANDRA 
Sicnuas Sessions Judge of .Cawnpore. 


- Kailas Nath Katju, for’ the applicant. 


R. Malcomson (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered by 


Boys, J.—This is an application in revision agaiust an order 
of the Sessions Judge refusing to hear the appeal of one Hira 
Lal against whom an order in a summary trial has been passed 
under section. 562 of the Criminal Procedure Code, the refusal. 
being based on section 414 of the Criminal Procedure Code 
which he held barred the right of appeal. 


Section 408 gives an appeal from the order of a Magistrate 
of the first class to the Sessions Judge. Section 410 gives an 
appeal from the Sessions Judge to the High Court. If these 
two sections .are uncontrolled, there can be no question that an 
appeal lies under them from orders under section 562 by a 
Magistrate or by the Sessions Judge respectively. 


The case for the Crown here is that as there was a summary 
trial, an appeal is barred by section 414; the argument being 
that as there is no sentence at all, it must be held to be a 
sentence less than the maximum which. is referred to in ce 
tion 414. - . 

To support the exclusion ofa right of appeal, it will have 
to be argued that “no sentence” is “a sentence of less than 
a certain maximum”. I find it ianossibie to hold that this’ is 
a permissible meaning to give to the language used. It is only 
necessary to read section 414 to realise instantly on coming to 
the words “passes a. sentence” that here there was no “ sen- 
tence ”.- It has.not been suggested here that an order under 
section 562 amounts to a sentence. It clearly does not do sq 
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and in this connection reference may be made to the words in 
section 380 “ pass such sentence or make such order”. ‘This, 
to.my mind, is really sufficient to conclude the question. The 
learned, Sessions Judge says: 
ne Section 414 provides that notwithstanding anything herein- 
before contained, there shall be no appeal by a convicted 
person in any case tried summarily, in which a Magistrate 
empowered to act under section 260, passes a sentence of fine 
not exceeding 200 rupees only,.” 


This isa perfectly correct statement of what section 414 
provides, namely, that there shall be no appeal in certain cases. 
It does not say anything at all about whether there shall or 
shall not be an appeal in other cases but the learned Judge 
continues : 

-“ By this section an appeal is allowed only in cases in which 
the Magistrate empowered to act under section 260, Criminal 
Procedure Code, imposes a fine exceeding 200 rupees or passes 
a sentence of imprisonment. ” 

It is in this latter paraphrase of the section that he has mis- 
directed himself. ‘The section says in what cases there shall be 
no appeal. It does not say in what cases there shall be an appeal 
and itis by paraphrasing it in this way that he suggests the 
inference that there shall be no appeal in other cases and in this 
way has led himself to the conclusion that the section says what 
it does not say that there shall be no appeal where there is no 
sentence at all. 


There are one or two further points that I may mention. 
It is -asked way should the legislature have taken away any 
right of appeal when there is a definite sentence—certainly a fine 
and possibly a sentence of imprisonment—and yet have allowed 
a right of appeal when no sentence was passed. An explanation 
readily suggests itself. It is quite conceivable that many persons 
would regard an order of release under section 562 of the Code 
of Criminal Procedure, coupled with having to enter into a 
bond to keep the peace and to be of good behaviour for any 
period up to three years, as something very much more serious 
than a substantive sentence of fine of, perhaps, Rs. 10 or even 
Rs., 200, In this connection one may notice that an appeal 
always has been given to the District Magistrate against an 
order of a Magistrate demanding security for good behaviour, 
and now the right to appeal against an order for security for 
good behaviour and also an order for security for keeping the 
peace has been still further extended. There is, therefore, no- 
thing whatever unnatural or unreasonable in giving a right of 
appeal to a person who under section 562 has to file a bond both 
for good behaviour and for keeping the peace. Again there 
can be no particular significance in the fact that this was a 
summary trial. If there-is anything in this argument for the 
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exclusion of the right of appeal, that exclusion will be effected 
just as surely by section 413 whether the trial was summary 
or not as by anything in section 414 and we may, therefore, 
take it that anything which is authority for the proposition that 
section 414 excludes a right of appeal is equally authority in 
reference to section 413. 


Again, if the argument for the Crown be accepted that a 
right of appeal is excluded by sections 413° and 414, then the 
whole right of appeal given by sections 408 and 410, under 
ordinary circumstances, goes clean out of the Statute Book. If 
that be so, then what is the meaning of the words in section 
562, clause (3) “the High Court may, on appeal, when there 
isa right of appeal to such court ”. To suggest that there never 
is a right of appeal is to make nonsense of that clause. Sec- 
tion 562, clause (3) only happens to make mention of a right 
of appeal because it is considered desirable to give the High 
Court a power of what practically amounts to an enhancement 
when hearing the appeal. But in whatever connection the men- 
tion may be made of a right of appeal, it is a certain indication 
that such a right must exist. If then there is a right of appeal 
to the High Court from an order under section -562 made by 
a Sessions Court, there is no logic in suggesting that there is 
not a similar right of appeal to the Sessions Court from an 
order of a Magistyate. i 


The order of the Court is that the order of the Sessions 
Judge dated the 14th of March, 1924 dismissing the appeal is 


_ set aside and he is directed to readmit it and hear it in accord- 


ance with law. è ; 
. Order set aside. 


¥ 
omer 


DARBARI LAL (Plaintiff) 
VCrSus 
GOBIND SARAN (Defendant).* 


Civil Procedure Code, Order 2, rulé 2—Recovery of property—Stit 
by reversioner—When barred—Hindu widow—Property mort- 
gaged for performing pilgrimage for benefit of husband’s soul— 
Legal necessity, of —Reversioners’ unqualified consent to mort- 
gage—Presumption. aire . 

Where, in a reversioner’s Suit for recovery of property, brought 
against the defendant in whose favour a sale-deed had been 
executed by the widows of the last male owner, it was found 
that the plaintiff had brought other suits against the defendant 
and his father for recovery of property belonging to the last male- 
holder but had omitted to ask for any relief with respect to the 
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properties now in suit, held, that the suit was barred under the 


‘provisions of Order 2, rule 3 of the Civil Procedure Code and 


` should be dismissed.’ 


Where a Hindu widow TE certain property with the 
objcet of performing pilgrimage for the bencfit of her husband’s 
soul and for the support of dependent relations in the family, 
held, that the mortgage was justified by legal necessity. 


Banga Chandra Dhur Biswas v. Jagat Kishore Acharjya 
Chowdhury, I. T, R., 44 Cal, 186 (».c.) and Piari Lal v. 
Chedda Lal, I. L. R. , 44 All, 756, referred to. 


The circumstance that the only reversioners at the time gave 


their unqualified consent to the mortgage and that their consent 
was justified, raised a very strong presumption that the mort- 


gage was supported by legal necessity. Rangasami Gounden ve 
Nachiappa Gounden, (p.c.), I.L. R., 42 Mad., 523, referred to. 


_ First APPEAL from a decree of Panpit Nitya NAND PANDE, 
Subordinate Judge of Aligarh. 


` Girdhari Lal Agarwala, for the appellant. 
Surendro Nath Sen and Peary Lal Banerji, for the respon- 
dent. 
The judgment of the Court was delivered by 


Movuxerji, J.—This appeal arises out of a suit brought by 
the plaintiff-appellant against the respondent for recovery of 
property sold to his father, Chhuttan Lal, on foot of a sale-deed 
dated the 1st of February, 1904, by a lady who has since died, 
namely, Musammat Mul Kunwar. 


b ' The appellant claims as a reversioner and the pedigree given 
G ow 


ae 


DAYA RAM 


Jiwa Ram. Daulat Ram. 


Nikka Mal. Hoti Lal (adopted son) 
| Mst. Mul Kunwar (widow,) 








Seiad e 
' Mitter Sain. Makkhan Lal Hoti Lal 
| (issue less.) (adopted son.) 





f l 
i PER Nanhun Mal 
. co 
Pindi Lal. Darbari Lal 


(Plaintiff.) 


Har Charan Lal. Kanhaiya Lal, -. _ Bal Kibhen, 
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will explain how he is related to Hoti Lal the last male owner 
of the property in suit. : 
It appears that Hoti Lal died, possessed of considerable 
amount of property, sometime in 1869. Musammat Mul Kun- 
war succeeded to the property as his widow and she died on the 
16th of April, 1916. On the 31st of October, 1897, she executed 
a simple mortgage with respect to the properties in suit for. the 
sum of Rs. 12,000 in favour of two persons, Beni Ram and Janki 
Prasad. One Budh Sen joined with her in executing the deed. 
Budh Sen, it will be noticed, is a paternal uncle to the plaintiff- 
appellant. l 


A few days before the execution of the deed of mortgage, 
the plaintiff’s father Nanhun Mal, had executed a deed by which 
he gave his consent” to the proposed mortgage by .Musammat 
Mul Kunwar and Budh Sen. On the ist of February, 1904, 
Mul Kunwar alone sold the property to the respondent’s father, 
Chhuttan Lal, fora sum of Rs. 24,800. The appellant’s case 
was that the mortgage and the sale were made without legal 
necessity and he is, therefore, entitled to recover the property 
without any payment. He also asked for mesne-profits. 


The defence, so far as it is relevant for the purposes of this 
appeal, was this. The suit was barred under the provisions of 
Order 2, rule 2, of the Code of Civil Procedure inasmuch as the 
plaintiff brought other suits against the defendant and his father 
for recovery of the property belonging to Hoti Lal, but omitted to 
ask for any relief with respect to the properties now in suit, and 
that the transfers were supported by legal necessity. 


` The court below decided the issue involved in the first plea, 
as noted above, against the respondent, but on the question of 
necessity it found against him. 


In this court the two points to be considered are what hav 


been stated above. . 


On the first point, jt appears to us to be quite clear that the 
suit is barred under the provisions of Order 2, rule 2 of the Code 
of Civil Procedure. That rule ef law. lays down. 

i “ Every suit shall include the whole of the claim whiclr the 

. plaintiff is entitled to make in respect of the cause of action 
Seb greed alee ‘“‘Where a plaintiff omits to sue in respect of or 

intentionally relinquishes any portion of his claim, he shall not 
afterwards sue in respect of the portion so omitted or relin- 
guished.” 

By way of illustration it is said that where rent for the 
whole years 1905, 1906 and 1907 is unpaid, if the plaintiff sues 
in 1908 in respect of the rent of. 1906 only, he shall not after- 
wards sue for the rents for the years 1905 or 1907. In this 

‘tase the plaintiff’s cause of action is this... He is the-reversionér 
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and rightful heir to Hoti Lal and that the property in suit, in 
the possession of the defendant belongs to Hoti Lal. This is 
his whole cause of action. Itis immaterial for him whether 
the defendant wants to justify his right to continue in posses- 
sion on different grounds. The defence or the nature of it is 
immaterial for the purposes of finding out what is the cause of 
action of the plaintiff. 


We find that the plaintiff brought at least two suits against 
the defendant or his father. He brought suit No. 45 of 1917, 
the plaint of which is printed at p. 103 of the record, for re- 
covery of a portion of Hoti Lal’s property from the respondent 
and his father. In paragraph rr he said that his cause of 
action arose on the 15th of April, 1916, the date of the death 
of Musammat Mul Kunwar. He brought again suit No. 282 
of 1917, the plaint of which is.printed at p. 99 of the record 
against the respondent and his father. In paragraph 13 of the 
plaint he said that his cause of action arose on the 15th of 
April, 1916, the day on which Musammat Mul Kunwar died. 
In paragraph 10 of the plaint of the suit, out of which this 
appeal has arisen, he makes the same statement, namely, his 
cause of action arose on the 16th of April, 1916, the date of 
the death of Musammat Mul Kunwar. ‘The suit No. 45 of 1917 
shows that the property, in respect of which it was instituted, 
was the property which had been purchased eby Kundan Lal, 
grandfather of the present defendant. It is clear that when 
this suit of 1917 was brought, the plaintiff could have, if he was 
so disposed, brought a claim with respect to the properties now 
in dispute. There is no authority, so far as we are aware, to 
establish that any such suit should have been repugnant to any 
rule of law. On the other hand, there are numerous authorities 
to show that a reversioner is entitled to bring a single suit 
against any number of persons who may be holding different 
paris of the last male holder’s property, though they may be 

olding under different title deeds, executed at different dates. 


We are, therefore, clearly of opinion that the suit was barred 
under the provisions of Order 2, rule 2 of the Code of Civil 
Procedure and should have been dismissed on that ground — 
alone. 


Coming to the question of necessity, we find that so far as 
the bond of 1897 is concerned, there is not much clear evidence. 


‘In the bond itself, which is printed at p. 33 of the record, the 


lady, Musammat Mul Kunwar, says that she wanted money for 
the performance of pilgrimage for the benefit of her husband’s 
soul and that Budh Sen stood in need of money for the main- 
tenance of children and for trade. It is not clear what amount 
of money. was required by the lady for the pilgrimage and what 


_.@mount was wanted by Budh: Sen for bis own purposes... Before 
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we examine the question of necessity further, it will be in- 
teresting to note a slight previous history of the family. It 
appears that on the death of Hoti Lal, in 1869, Musammat Mul 
Kunwar executed a document dated the 28th of May, 1869, a 
copy of which is on the record, but which unfortunately has 
not been printed, by which the lady stated that she regarded 
Budh Sen as her adopted son and was appointing him as the 
sarbarabkar or the manager of her property. She further stated 
that the manager would have no right io transfer any portion 
of her property without her consent. It further appears from 
the statement of Tika Ram, who was for some time in the 
service of Musammat Mul Kunwar ahd held a general power 
of attorney from her, that’ both Budh Sen and Nanhun Mal 
were living with the lady, Musammat Mul Kunwar, as dependent 
members of the family. His statement receives entire corrobora- 
tion from the statement of the plaintiff-appellant himself. The 
plaintifi’s father, Nanbun Mal, according to the plaintiff him- 
self, had no zamindari property. He did not keep any shop 
and the appellant did not know if he had any income whatsoever 
from any source. The support, therefore, of dependent 1clations 
in the family would be a part of the family necessity. 


Coming back to the actual evidence in the case, we find the 
-recital in the bond already stated. According to the recital, 
which would be» admissible as good evidence under the Privy 
Council case of Banga Chandra Dhur Biswas v. Jagat Kishore 
‘Acharjya Chowd&ury (1), and a decision cf this Court in Ptari 
Lal v. Chheda Lal (7), the money was needed for pilgrimage 
and to enable Budh Sen to earn a living of his own. Itis true 
that Tika Ram has said that half the money was required by 
the lady for pilgrimage and the other half was taken by Budh 
Sen for the purposes of his trade. But Tika Ram was not in 
‘the service of the lady at the time and it is difficult to believe 
that he could definitely know how the money was disposed 
of. - We have, however, his evidence that the lady did go on 
‘pilgrimage and we have the deed of relinquishment executed 
by the appellant’s father showing that the lady contemplated a 
pilgrimage. It is common grofind that Hoti Lal owned a very 
large amount of property and was a highly respected gentleman 
of the place. Spending Rs. 12,000 over pilgrimage and support 
of the family will not be at all considered an extravagant act. 
‘As held in the Privy Council case of Rangasami Gounden ~v. 
Nachiappa Gounden (8), the circumstance that the only re- 
versioners at the time gave their unqualified consent to the 
mortgage raised a very strong presumption that the mortgage 
was supported by legal necessity. In this case there is no 
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evidence which would rebut the presumption raised. There can 
be no doubt that the presumption is rebuttable as it was found 
rebutted in the case of Ghisiawan Pande v. Musammat Raj 
Kumari (1). But, in this case, as has been stated, there is no 
evidence whatsoever to show that the consent of the reversioners 
was not justified. We hold, therefore, that the mortgage of 
1907 was justified by legal necessity. 


Coming to the sale-deed of 1904, the case is much easier. 
We find that the sale consideration is made up of three portions, 
namely, Rs. 20,000 left with the vendee to pay the mortgage- 
deed of 1897. The sym of Rs. 4,500 was obtained to pay 
land revenue which was already overdue—the land revenue was 
payable for the instalments for the months of November and 
December 1903—and the sum of Rs. 300 was taken in cash. We 


‘have got the evidence of Tika Ram that a sum of Rs. 300 was 


needed to meet the expenses of the execution and completion of 
the bond. We have both documentary and oral evidence to 
po that the purchaser deposited Rs. 4,700 in the Government 


“Treasury on two dates, namely, the rst of February, 1904 and 
‘the 4th of February, 1904, towards the payment of land revenue 


due by the lady, Musammat Mul Kunwar. Tika Ram says that 
on account of drought, rent could not be realized from tenants f 


and it was feared- that the property of Musammat Mul Kunwar 
‘would be attached and the revenue would berealized by direct 
collection to be made by the Collector. There was, therefore, a 


pressing necessity to raise the money. We have evidence. to 
show that the vendee had to pay a very large sum of money 


‘much exceeding the sum of Rs. 20,000 left with him to pay. off 


the decree which was passed on foot of the mortgage-deed of 


1907. We hold, therefore, with the court below that the ae 


deed was fully supported by legal necessity. 
« The result is that the appeal fails and is hereby dismissed 


„with costs, including counsel’s fees in this Court. 


Appeal dismissed. 
(1) 19 A. L. J. R., 476. 
~ -FATEH CHAND (Plaintif) | 
Versus 
MURARI LAL (Defendant).* 


P Tenancy ict (II of 1901) sections 4 and. 51—-Lessee and 


Zemindar—Stipulation regarding payment of reni—when contract 
may be overridden by law. 

The defendant lessee claimed an abatement in the rent on the 
strength of a Government notification remitting land revenue 
for a portion of the year. ‘The lease, however, contained a clear 
stipalation that the rent would be layable irrespective of whe- 
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ther there was any drought or flood or any calamity by which 
there was no produce in the village. 
Held, that the contract between the parties was entirely over- 
ridden by the express provision of law contained in section 51 
of the Tenancy Act. Having regard to section 4 of the ‘Tenancy 
Act the lessee (Thekadar) was also a tenant within the meaning 
of section st. Bachan Laly, Musummat Pooron Kunwar, 1 I.C., 
s29 aud Shiam Lal v. Makhan Lal, 2 I. C., 629, referred to. 
First Appear from a decree of Panpit Ram Gopat, Misra, 
Assistant Collector tst Class, of Muzaffarnagar. 


G. Agarwala, for the appellant. 
_S.N, Sen and S. N. Gupta for the respondent. 


The, judgment of the Court was delivered by 


Mvxrrji, J.—This appeal arises out of a suit for arrears 
of rent, the rent being payable by the lessee or ‘ thekadar’ under 
a written lease bearing date 28th June, 1918. 


It appears that the Local Government, by notification i in the 
Local Official Gazette, remitted land revenue for a portion of 
the year (kharif) 1526F. The defendant-lessee claimed in the 
suit that he should receive an abatement in the rent under sec- 
tion 51 of the Tenancy Act of rgor. The lower court held that 
he should and decreed the claim aiter allowing reduction on 
account of the contention of the defendant. 


In appeal it has been contended by the plaintiff that there is 
a clear stipulation on the lease that the rent would be payable 
irrespective of whether there is any drought or flood or any 
calamity by which there is no produce in the village. We have 
to construe section 51 of the Tenancy Act and to see whether 
the provisions of the said section override the contract or whe- 
ther the contract should prevail. In section 51 the word used 
is “tenant”. Under section 4of the Tenancy Act the word 
“tenant”, unless there is something repugnant in the subject 
or context, includes a thekadar or lessee. We see nothing in 
section 51 repugnant to the sense that the word “tenant” should 
include a lessee. If we look to the principle on which section 51 
is based, we find that it is owing to there being a want of pro- 
duce in the village that the Government remits the revenue. If 
in spite of the Government remitting the revenue, the landlord 
be allowed to collect the rent, the cultivators would receive no 
benefit and there would be no meaning in the Government giving 
up the revenue. Similarly if inthe present case the zemindar, 
the plaintiff, be allowed to recover his full amount of rent from 
the defendant, the result would be that the defendant must try 
by unfair means to get the rents out of the tenants, the actual 
cultivators of the soil. We think that there is nothing in sec- 
tion 51 which enables us to take out the case of a lessee, who 
_ has agreed to pay rent under all circumstances, from the previ- 
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sions of section 51 of the Tenancy Act.. As for: the statute 
ovetriding a contract, it is sufficient to say that, in majority of 
cases, the rent is fixed as the result of a contract, and yet the 
law says that the rent would not be paid or would be suspended. 
Two cases were cited in the court below and they have been 
cited here also. They are (1) Bachan Lal v. Mst. Pooran 
Kunwar (1). In this case the ‘hekadar was compelled to pay 
the rent in spite of remission of the land revenue on the ground 
that he was holding under a special contract from the zemindar 
and he may have made substantial profit in fat years. Section 4 
of the Tenancy Act was not referred to in that case. This 
was a decision by a single Judge. The second case is a later 
one and was decided in 1909. Itis reported in Shiam Lal v. 
Makhan Lal (7). In this case too the thekadar was cotnpelled 
to pay the rent, but the ground given was entirely different. 
It was this. Although under section 5: of the Tenancy Act 
the Local Government remitted or suspended the payment of 
land revenue, there was nothing before the learned Judges to 
show that there was any order passed to apply to the case of 
a‘thekadar’. ‘The learned Judges say that they allowed the - 
defendant an opportunity to produce an order that may have 
been passed by the Collector, but no order was produced 
before their Lordships. Section 4 of the Tenancy Act was not 
referred to in this case also. Without expressing any opinion 
on the correctness or otherwise of this case, We note that, we 
have in the present case, an express order of the Collector 
directing that the rent payable by the defendant-lessee should 
be remitted to the extent mentioned therein. This document, 
which is called’ a ‘certificate by the Collector’ is printed at 
p. 26 of the record. We should think that the contract between 
the parties is entirely over-ridden by the express provision of 
law contained in section 51 of the Tenancy Act. The judg- 
ment of the court below seems to have been correct except in 
respect of costs, as to which we will pass orders later on. The 
appeal is otherwise dismissed with proportionate costs to the 
parties. ` 


There is a cross-objection on behalf of the defendant-res- 
pondent. Two points were taken, but only the second one is 
pressed. It appears that the court below ordered that the par- 
ties should pay their own costs. ‘This portion of the decree 
has been taken exception to. ` We see no justification for allow- 
ing no costs to the partics. We allow the cross-objection and 
the appeal in part and order that the parties pay and receive 
costs in both the courts in proportion to their respective failure 
and success. The respondent will receive costs of the cross- 
objection in proportion to his success. 

i (1) [r909] 1I. C.. 529. 
í (2) - [x909] 2 I. C., 629. 
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RADHA KISHAN (Defendant) 


CETSUS 


KEDAR NATH (Plaintiff).* 


CIVIL 
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Indian Evidence Act, section 33—Admission of slatements of living DANIELS, J. 


persons—Consent of parites—Irregularity cured’ by consent— 
Objections as to admissibility of evidence—Not to be entertained 
for first time in second appeal—Mahcious prosecuition—IVhat i is, 


Statements made by persons still Jiving in a previous judicial 
proceeding inter partes may be received in a subsequent civil 
judicial proceeding with the consent ‘of the parties even though 
the conditions required by section 33 of the Indian Evidence 
Act are not fulfilled. Irregularity ‘in the reception of such 
evidence is cured by consent. - Lakshman Govind v. Amrit 
Gopal, [1900] 24 Bom., sgr and Jainab Bibi Saheba v. Hyder- 
ally Sahib, [1920] 43 Mad., 609, followed, 


Objections as to the admissibility of evidence shauld be 


raised at the trial and at any rate in the court of first appeal . 


and will not as a general rule be entertained by the High 
Court if raised for the first time in second appeal, Sat Narain 
Prasad v. Ram Autar, ante p. 153, réferred to. 

In a suit for damages for malicious prosecution it was proved 
that thoughethe prosecution had not been originally launched 
by the defendant, but he had taken an active interest in its 
progress, had engaged a Vakil at considerable expense to 
assist the Prosecuting Inspector, had through his Vakil controll. 
ed the examination and cross-examination of witnesses, and 
had, on the dismissal of the case by the Magistrate, moved 
the District Magistrate to order further enquiry, and that the 
defendant was actuated by express malice, held, that he was 
the real prosecutor and was liable in damages. Gaya Prasad v. 
Bhagat Singh, [1908] 30 All., s25, followed. 

SECOND APPEAL from a decree of P. C. AcarwaLa Eso., 
Judge of Small Cause Court of Agra, consim ig a decree of 
MauLvi MunammaD Juna, Munsif. 

Lalit Mohan Banerji, for the eppellant. 

Baleshwari Prasad, for the respondent. . 

The following judgments were delivered. :— 

Neaveg, J.—This appeal arises out of a suit for damages for 
malicious prosecution. The appellant, Radha Kishan, and one 
Ganeshi Lal were the proprietors of rival cattle markets in the 
same village. They were constantly quarrelling, and finally a 
riot took place which, according to the appellant, developed into 
an attack on his house, i in which his property was stolen and 
members of his household beaten. This affair was reported at 
f * S. A. No, 1033 of 1922. 

XXU, 96 -R, 


NEAvVE, J. 


Neave, J. 


HE 


RADHA 
KISHAN 
v. 
KEDAR 
NATH. 


_— 


Neave, J. 


\ * 
"62 HIGH COURT (A. 0. J.B 


the police station by a constable. Radha Kishan was sent for 
and his statement recorded by the sub-inspector. In this he 
named a large number of persons including Kedar Nath as 
having taken part in the riot. The police not taking what 
Radha Kishan considered to be a sufficiently active interest in 
the matter, he went to the District Magistrate, who told him to 


` file a complaint. This he did asking that a deputy superintend- 


ent of police might be sent to investigate. Some enquiries 
were made, and the District Magistrate ordered that the case 
shouldbe sent up for trial. The case was heard by a Magis- 


. trate, who discharged all the accused sent up by the police. The 


District Magistrate, however, ordered- a re-trial, and some of the 
persons accused were ultimately committed to the Sessions Court 
for trial. Several of them were convicted, but Kedar Nath was 


acquitted, the Sessions Judge finding that he had successfully 


proved an alibi. Kedar Nath thereupon filed the present suit 
for malicious prosecution, The first Court granted him a decree 
for Rs. 500 as damages, and this decision has been upheld by 
the lower appellate court. : 


_ The learned counsel for the appellant has argued two points 
before us. ‘The first is that the trial Court instead of recording 
the evidence of the parties’ witnesses and allowing them to be 
examined and cross-examined in the ordinary way used as 
evidence in the case copies of the depositions ef those witnesses 
made in the sessions Court and has based its decision on that 
evidence. It is admitted that this was done with the consent of 


‘both parties, but it is contended that the procedure adopted was 


so irregular that it could not be validated by such consent, and 
that the appellant-has been seriously prejudiced. It is to be 
observed that no objection to the lower court’s procedure was 
taken at the time, nor was it made a ground of appeal before 
the District Judge. In the recent case of Sat Narain Prasad v. 
Ram ‘Autar (1), it was remarked that “it would be in the in- 
terests of the administration of justice in this province if it were 
generally understood that questions of law dealing with the 
admissibility and the legal effect of evidence will not, as a gene- 
ral rule, be entertained in secofid appeal in this Court, if’ they 
have not been taken at least at the stage of the first appeal in 
the Court below.” It’ does not appear to have entered the 
appellant’s head to question the admissibility of the evidence 
relied on by the Courts below until he filed his appeal in this 
Court, and we should feel ourselves justified in refusing to con- 
sider this point at this late stage of the proceedings, but as this 
appeal has been referred for decision to a Bench by one of us 


“with special reference to this question of law, it will be well to 


determine it. There can be no doubt that as a general rule a 
récord of evidence given bya witness in the previous judicial 


(1), ante 153, «dds 
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proceeding cannot be used as evidence in a subsequent judicial 
proceeding between the same parties unless the conditions which 
are specified-in section 33 of the Indian Evidence Act exist. *It 
is not suggested that any of those conditions are to be found in 
this case. It has, however, been held both in Bombay and 
Madras that, when in a civil suit the parties have agreed to the 
admission of such evidence, the irregularity of procedure is 
cured. In Lakshman Govind v. Amrit Gopal (") certain depo- 
sitions recorded ina previous case were admitted in evidence 
by the trial Court though the witnesses who made them were 
alive and had not been examined as witnesses in the case under 
appeal. The District Judge excluded this evidence. The High 
Court in appeal held that though no doubt the evidence was not 
admissible in the present suit, because the witnesses who were 
alive ought to have been called and examined, yet, as it had been 
allowed to go in without protest on the part of the defendants, 
and as the plaintiff had consequently cancelled his application to 
have his witnesses summoned, it was not fair for the Judge to 
question its admissibility. In Jainab Bibi Saheba v. Hydcrally 
Sahib (°) a Full Bench of the Madras High Court held that 
evidence recorded in a previous judicial proceeding between the 
same parties is made admissible in a subsequent proceeding by 
the consent of both parties. 


KRISHNAN, J."pointed oul that the question was one of mode 
of proof of relevant facts and the rule that such facts must be 
proved by the evidence of witnesses examined before the trial 
Judge had several recognized exceptions, such as the examina- 
tion of witnesses on commission, the use of affidavits as evidence 


and the`use of evidence taken by one Judge by another, and. 


that the limitations prescribed by sections 33 of the Evidence 
Act to the use of the record of evidence taken in a former 
judicial proceedings were intended to protect the opposing party 
from being prejudiced by such admission. He went on to say 
that “if such evidence is to be admitted against the opposition 
of a party, the Judge should be satisfied tbat the conditions and 
restrictions imposed by section 33 are fully complied with; but 
I can see no diffieulty in holding that a party may waive the 
benefit of those provisions which.are intended for his benefit, 
at any rate in a civil suit where no question of public policy is 
involved whatever the position may be in a criminal trial. A 
civil suit is a proceeding inter partes and as parties can by 
consent settle its final result by having a consent decree passed, 
there isno reason why they should not be permitted to consent 
to treat something as evidence of a relevant fact which it may 


not otherwise be; and when the trial Judge has admitted and. 
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acted upon such evidence, it is not only proper evidence but the 
parties ought not to be allowed to object to its admissibility in 
appeal”. I agree with this view of the law, and consider that 
the Courts were justified in admitting the evidence taken in the 
sessions trial. 


The second argument advanced on behalf of the appellant is” 
that, as a matter of fact, the prosecution cornplained -of by the | 
respondent was not instituted by him. The first report was not 
made by him, but by a constable, and it was only at the bidding 
of the sub-inspector of police that he made the statement in 
which he named: the respondent and others. The actual pro- 
ceedings in court did not originate on his complaint but were 
set: on foot by the order of the District Magistrate. It was 
that officer’s order again which gave rise to the second enquiry 
before the Magistrate which resulted in the commitment of the 
accused persons to the Court of Session. It is stated that 
neither the appellant nor any pleader on his behalf was allowéd 
to conduct the proceedings either before the Magistrate or be- 
fore the Sessions Judge. The witnesses were all summoned by 
the police and examined either by the Prosecuting Inspector or 
by the Government Pleader. l 


That these assertions are not all entirely correct is proved 
by the statement of a vakil who appeared on the appellant’s 
behalf both in the courts of the Magistrate dnd of the Judge. 
In this it is admitted that the witness himself, and from time to 
time four or five other vakils with him, appeared on behalf of 
the appellant in the Magistrate’s Court. This vakil himself 
examined three witnesses on behalf of the prosecution and 
cross-examined all the witnesses produced by the opposite party. 
and also addressed the Court acting under instructions given by 
the present appellant. The Prosecuting Inspector, he says, only 
worked for one or two days, and the rest of the time he himself 
did all the work in court, He filed an application to the District 
Magistrate for revision of the order of the first Magistrate 
dismissing the case; and he received about Rs. 3,000 as re- 
muneration for the work done py.him in the case. The principles 
laid down by their Lordships of the Privy Council in Gaya 
Prasad v. Bhagat Singh ('), evidently apply to this case. They. 
said (p. 534): “The question in all cases of this kind must 
be—Who was the prosecutor?—and the answer must depend 
upon the whole circumstances of the case. The mere setting 
of the law in motion is not the criterion; the conduct of the 
complainant before and after making the charge must also be 
taken into consideration. Nor is it enough to say the prosecution 
was instituted and conducted by the police. That again is a 
question of fact. Theoretically all prosecutions are conducted 


(1). [1908] I. L. R., 30 AIL, 525. 
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in the name and on behalf of the. Crown, but in practice this 
duty is often left in the hands of the person immediately aggriev- 
ed by the offence, who pro hac vice represents the Crown .».. 
osea ” «The foundation of the action is malice, and malice 
may be shown at any time in.the course of the inquiry.” In 
the present case it is clear that though technically the prosecution 
may not have been instituted on the complaint of the appellant, 
yet he took a most active part in carrying it on, engaging a 
pleader at considerable expense to assist the prosecuting inspector 
‘and through this pleader himself controlling the examination 
and cross-examination of the witnesses in the case. It is 
extremely doubtful whether the prosecution would ever have 
started without his active assistance, and it would certainly never 
have gone the length it did. For all practical purposes he was 
the prosecutor. 


The appeal fails on both the points and is dismissed with 
costs. 


DANIELS, J.— I concur. On the point on which the appeal 
was mainly pressgd, the rule laid down in Sat Narain Prasad 
v. Ram Autar (1), is applicable. It would be inequitable and 
improper to upset the result of four years of* litigation on a 
ground of admissibility of evidence which was taken for the 
first time in second appeal. The suit was instituted in April 
1920. ‘The parties, to save themselves trouble and expense, 
agteed that it should be decided on the evidence recorded in 
the criminal trial, There have been many instances of agrec- 
ments analogous. to this. The parties may agree that the case 
shall be decided onthe evidence of a particular witness. They 
may agree, as they did in a recent case, that it shall be decided 
on the result of the Munsif’s inspection of the locality. It is 
difficult to say that such agreements are unlawful. ‘There is 
much: force in the reasoning of KRISHNAN, J., in the Madras 
Full Bench case, that where the whole result of the trial can 
be determined -by consent of the parties, it is equally open to 
theim to agree to treat statements as evidence which might not 
otherwise be so. This forms a valid ground of distinction from 
criminal trials, where a stricter rule is applied because the public 
interest, as represented by the Crown, is involved. 


The decision of the trial’court was against the appellant. He 
filed seven grounds of appeal before the District Judge, but it 
never once occurred to him to suggest that the decision was bad 
ab initio because there was no legal evidence to support it. The 
learned Subordinate. Judge to whom the appeal was .made over, 
reviewed the. evidence in detail and came to the conclusion that 
the complaint against the plaintiff was false and malicious and 
made. without reasonable and probable cause. ‘The appellant’s 


-(1) ante p. 153. 
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CWE proceedings are too much like the game of “heads I win, tails 
1924 you lose”. So long as he had a chance of success on the facts, 


— he,was quite content that the case should be decided on the 
eee evidence on which he had agreed to rest it. When a plea.on the 
v. ` facts is no longer open to him, he claims the right to repudiate 
` Kear his agreement. If we accepted his plea, no order which we 
Nats. might pass as to costs would suffice to put the plaintiff back 
Daniels, J. into the position he would have occupied if the agreement had 
ae © not been made. Lvidence which was available in 1920 ‘will no 
i longer be available in 1924. Even if the witnesses are alive and 
subject to the process of the court, their recollection”. of. the 
events to which they would be required to depose, will be vague 
and incomplete. I concur, therefore, in dismissing the appeal 

with costs. 


By THE Cour'.—The appeal is dismissed with costs. 





2 BHAWANI SINGH (Plaintiff) 
1924 VETSHS l 
May, 22. MAKHAN LAL anp otHers (Defendants).* 
Seaman, J. Custom—Existence of question of—Wajib-ul-agz—Transf ers lo 
. suis strangers in the pasi—Assumption—Effect of—Pre-emplion suit, 


In plaintiff’s suit for pre-emption, the wajib-ul-arz relied 
upon contained an entry which ought: ordinarily to-be taken 
as evidence of custom. It was, however, a fact that out of a 
number of sales, which took place in the past, some were auc- 
tion-sales, some cases of sales to co-sharers and others were 
supposed to be sales to strangers, 

Held, that the assumption that there had been transfers to 
strangers could not necessarily negative the existence of the 
custom. It might well be that those sales were not objection- 
able to tne co-sharers or that the purchaser had offered prices 
so high as to make it impossible for the co-sharers to outbid 
them, 


“ae Age oh e s x 

SECOND APPEAL froma decree of Basu Bary Natu Das, 
Disttict Judge of Budaun, confirming a decree of Basu Sar- 
BENDRA Natu BANERJI, Munsif of Sahaswan. 

Harnandan Prasad, for the appellant. 

Panna Lal, for the respondents. 

The judgment of the Court was delivered by ` 
Sulaiman, J. SULAIMAN, J.—This is a plaintiff’s appeal -arising out of a 
, suit for pre-emption. ‘The learned District Judge conceded that 

the entry in the wajzb-ul-arz relied upon by the plaintiff ‘was~a- 
* 5, A. No. .st of 1923. 
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prima facie evidence which ought ordinarily to be taken as 
evidence of custom. He, however, held that, in view of the 
peculiar circumstances disclosed by. the “halat dehi,” the pre- 
sumption had been rebutted. He referred to the circumstances 
that the village was, originally a “muafi” village and was 
populated by some Gosain, after whom it is now named. This, 
however, happened more than a hundred years ago and the exact 
date cannot be ascertained. ‘The learned Judge thought that in 
1216 Fasli the village was confiscated and a settlement was made 
with certain Thakurs. It, however, appears that it was muvafi 
originally and the muafi was only resumed owing to the refusal 
of the previous holders to pay the revenue assessed thereon. 
The learned Judge then goes on to say that between the years 
1842 (1824 is a misprint) and 1864, there were seven cases of 
sales. He, therefore, thought that the presumption had been 
rebutted. We may point out that out of the seven sales three 
were atiction-sales about which, by virtue of any custom, there 
could have been no right of pre-emption asserted. Further we 
find that with the exception of three sales of 1842, 1853 and 
1854, the others were cases of sales to co-sharers. It is also 
not quite clear that even with regard to these three cases, the 
transferees were necessarily strangers and not co-sharers, as the 
khewats for these periods have not been produced. In any case 
we do not consider that the three instances of sales to strangers, 
assuming that there had been such transfers, would necessarily 
negative the existence of the custom. It may well be that these 
sales were not- objectionable to the co-sharers or that the pur- 
chaser had offered prices so high as to make it impossible for 
the co-sharers to outbid them. We set aside the decree of the 
court below and decree the plaintifi’s claim with costs. The 
finding as regards consideration is not now challenged. The 
‘decree will be subject to the payment of Rs. 436-4 on or before 
the 2nd of July, 1924. In case of payment the plaintiff will 
get his costs in all courts. In case of default the plaintiff’s suit 
shall stand dismissed with costs in all courts. 


We may note that the sum of Rs. 436-4 is quite independent 
of any sum which the plaintiff may be liable to pay, if at al, to 
the prior mortgagee mentioned in the sale-deed. 

Appeal allowed. 
Decree set aside, 
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e  SRI'GANESHJI MAHARAJ (Judgmenl-Debtør) 
VETSUS 
‘LALTA PRASAD (Decree- Holder).* 
Interest —Date of payiment—Caleulation of—Preliminary decree for 
mesne profits against idol—Recovery of money. 
Where in‘a suit for partition of share and mesne profits, 
brought against an idol, under the management of one S, plaint- 
iff succeeded in obtaining a preliminary decree for mesne profits 
against the’said idol, held, that interest was payablé on the 
amount ascertained from the date of the preliminary decree. 
Held, further, that the mesne profits were recoverable from 
the endowed property. Pramada Nath Ray v. Poorna Chan- 
dra Ray, [1908] I. L. R., 35 Cal., Gor and Prosunno Kumari 
Debya v. Golab Chand Bahoo, [1874- 75] 2I. A, 145, referred 
ta, 
EXECUTION First APPEAL froma decree of Basu’ SARUP 
NARAIN, Second Subordinate Judge of Cawnpore. 


. Gulzari Lal, for the appellant. 

-M. L. Agarwala, Kailas Nath Katju and Indu Bhusan 
Banerji, for the respondent. - 

The judgment of the Court was delivered hy 


DALAL J.—This is an appeal from an order passed’ by the 
Additional Subordinate Judge of Cawnpore in the execution 
department. A suit was brought by.one Lalta Pråsad against Sri 
Ganeshji Maharaj, under the management of Shiam Lal, Shiam 


Lal and two other defendants for partition of a one-third share, 


and mesne profits for six years, prior ‘to the date of the aftann : 
of the suit and subsequent mesne profits upto the date o 
possession. A preliminary decree was passed.on 27th June, 
1918, for possession and for mesne profits of the past six years 
and future, The decree-holder obtained possession of his }rd 
share and took out execution for recovery of mesne profits by’ 
sale of the ¿rd share of the house, belonging to Sri Ganeshji 
Maharaj> The objections mae on behalf of the endowment, 
threugh its manager, so far as we are concerned in this appeal, 
are two:—(1), that interest should not be allowed on the mesne 
profits from year to year, and (2) that the amount should be - 
recovered from Shiam Lal personally and not from the endow- 
ment. 

The objector, judgment-debtor, succeeded on ‘the first ground, 
but in appeal itis further prayed that interest should run from 
the date of the final decree ṣ.e., from 22nd January, 1919, and 
not from the date of the preliminary decree, i.¢., from 27th 

* E. F. A, 184 of 1923. ° 
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June, 1918. We have read both the decrees. In the pre- 
liminary decree the mesne profits for six years were decreed 
and only the amount was not ascertained. That amount was 
subsequently ascertained and mentioned in the final decree to be 
Rs. 1,995 and odd. Both the parties are agreed that interest is 
payable on this sum, so it is clear that interest must run from 
the date on which the amount was decreed and not from the 
date on which it was ascertained. We hold that interest was 
rightly calculated from the date of the preliminary decree. 


The decree, was actually passed for recovery of mesne pro- 
fits from Sri Ganeshji Maharaj. As pointed out by the learned 
Judge of the lower court, when_such a decree is passed, it is 
recoverable from endowed property, as held by the Calcutta 
High Court in Pramada Nath Ray v. Poorna Chandra Ray C). 
The ruling of the Privy Council in Prosunno Kumari Debya v. 
Golab Chand Bahoo (*), was passed on different facts. There 
the decree was passed against the Sebait (Manager) of. the 
temple personally and against the profits of the temple. Even 
there, their Lordships held that the term Sebait meant the suc- 
cessive managers of the temple, and not only the person who 
happened to be the manager at the time of the suit. In the 
present case, there is a definite decree against the temple. The 
learned counsel for the appellant drew our attention to the plaint 
in which it was pleaded that Shiam Lal was really the owner 
of the jrd share in the house and Sri Ganeshji was merely a 
fiction. This plea, however, was not admitted by Shiam Lal 
and he asserted that the property was really owned by the idol. 
It was so held in the suit. When such was the finding, it 
cannot be said that the plaintiff desired to recover the mesne 
profits from Shiam Lal and not from the idol. In the relief, 
claimed by him, he specifically desired relief both against the 
idol and against Shiam Lal. Execution was rightly ordered 
by the lower court against the idol. 

The appeal fails and we dismiss it with costs. 

Appeal dismissed. 
(1) [1908] I. L. R., 35 Cal., 691. 
(2) [1874-75] 2 $. A., 145. 





B. N. W. RAILWAY (Defendant) 
versus 


MUNNA LAL BISHAMBHAR NATH (Plaintiff).* 


Damages—Suit for—Goods unreasonably delayed in transit—No 
Satisfactory explanation by Railway— Risk-Note form A—Cause 
of action. 


Unreasonable delay in transit, of goods sent through railway, 
which results in-damage to the plaintiff quite independent of 


; * Civ, Rev. No. 29 of 1924. 
XXU. 97 R. 
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any deterioration or loss of the goods consigned gives a cause 
`of action to the plaintiff, 

. Where plaintiff’s goods, .which were covered by Risk-Note 
in form A, were delayed in transit by the defendant-Railway, 
by a month i in excess of the usual time, resulting in damage to 
the‘ plaintiff, and the defendant failed to give a reasonable 
explanation for the unusual delay, held, that plaintiff was 
entitled to damages. East Indian Ry. v. Indar Man, [1922] 
20 A. L. J, R, 114, Ram Kishan Ram v, North Western Ry, 
Co., [t922] 20 A. L. J. R, 973, The Secretary of Slate v, 
Jiwan, [1923] 21 A. L. J. R., 220 and Fast Indian Ry. v. Gopi 
Krishna, [1923] 21 A. 1. J. R. ., 448, referred to, 

Civi, Revision from an order of BABU SHEODARSITAN 
Dayar, Judge of the Court of Small Causes at Agra. 


Surendro Nath Sen, for the applicant. 


Kailas Nath Kaiju and Ladli Prasad Zuishi, for the oppo- 
site-parties, 


The following judgment was delivered by 


NEAVE, J.—This is an application for the revision of an 
order of the Judge of the Court of Small Causes at Agra grant- 
ing to the plaintiff-opposite party a decree for Rs. 357-8 as 
damages. 


It has been found that the plaintiff bogked a number of 
bags of chillies, at Semaria Ghat station on the B and N. W. 
Railway, for despatch to Agra Fort station on the East Indian 
Railway. The goods were despatched on the sth May, 1922 
and were not delivered till the 19th of June, 1922, 45 days 
later. It has further been found on the evidence of the Rail- 
way Company’s own witness that the normal time for the 
journey is from 11 to 16 days. There was, therefore, in this 
case a delay of a month, and during this interval the price of 
chillies dropped from Rs. 24-8 a maund to Rs. 21-8 a maund, 
a difference of Rs. 3 a maund. 


On behalf of the defendant-applicant it is contended that as 
the goods were consigned to the Railway Company under a 
Risk-Note in Form A, the Corfipany is exempted from all liabili- 
ty. for loss occasioned to the consignor by the delay. ‘This 
Risk-Note is employed in cases where goods tendered for 
carriage are either already in bad condition or so defectively 
packed as to be liable to damage, leakage or wastage in transit, 
and in the particular Risk-Note which was signed by the con- 
signor in the present case, the consignment is described as 
contained in “bags old, torn and different sizes, contents liable 
to wastage, damage or shortage in weight in transit ”. The note 
goes on to say that the sender “agrees and undertakes to hold 
the Railway administration . . . . harmless and free 
from all responsibility for the condition i in which the aforesaid 


e 
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goods may be delivered to the ousignee at destination and for 
any loss arising from the same’ 


The learned Munsif has held that this language clearly 
shows that the Risk-Note in Form A has no concern whatever 
with the case of delay. In this view I concur. It is obvious 
that the special contract contained in this document is merely 
intended to protect the Railway from responsibility for any 
loss or damage which will result to the goods from defective 
packing and consequent leakage or wastage in transit. No 
evidence appears to have been given by the Company to explain 
or account for the unusual delay except that when the waggon 
containing the goods arrived at Gorakhpur on the 7th May, it 
was found to be “panel torn” and the goods, were, therefore, 
transhipped to another waggon on the following day. This 
explanation, however, fails to account for more than one day 
out of the month which was spent on the journey in excess of 
the usual time. It has been held in East Indian Railway v. 
Indar Man('), that, in the absence of any Risk-Note, a Railway 
Company is bound to deliver goods within a reasonable time, 
and is liable to pay compensation for loss caused by delay which 
itis unable to explain. It is true that in the present case there 
was a Risk-Note, but it was of a character which did not protect 
the Company against the consequences of delay,” The learned 
counsel for the defendant-applicant has relied on Ram Kishan 
Ram v. North Western Railway Company (°) and The Secre- 
tary of State v. Jiwan (8). These, however, were both cases 
in which a Risk-Note in form B was employed and the goods 
were taken at a reduced rate on conditions quite different to 
those contained in the contract which is embodied in Form A. 
The case of the Hast Indian Railway v. Gopi Krishna (4) is 
‘similar in many respects to the present case, though in it also 
the Risk-Note was in Form B. In that case unreasonable delay 
in transit, which resulted in damage to the plaintiff quite in- 
dependent of any deterioration or loss of the goods consigned, 
was held to give a cause of action to the plaintiff. 

‘In the first ground of appeal 1eference is made to para- 
graph 4o.of the Goods Tariff Regulation. . This regulation, 
however, was not produced; nor was this point argued. A 

The application is dismissed with costs. 

Application dismissed. 
(1) [1922] 20 A, L. J. Rọ 114. 
(2) [1922] 26 À. L, J. R., 973. 
(3) [1923] 21 ÀA. L. J. R., 220. 
(4). [1923] at A. L. J. R., 448. 
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.. EMPEROR 
versus °. 
BALDEO PRASAD AND ANOTHER. 

Criminal Procedure Code (Act V of 1898), sec. 476—Transfer of 
Judge— Order after iransfer—Reference—W hen nol acceptable 
by High Court—Successor in court—Jurisdiction, question. of. 

Where a District Magistrate had referred a case to the 
High Court through the Sessions Judge instead of through 
the proper channel, i.¢. the Legal Remembrancer or the 
Government Advocate, /éld, that the reference should bé return- 
ed, Ram Bakhsh v. Durjan, I. L. R., 9 All, 392, King-Emper- 
or v. Jamna Bai, I. L. R., 28 All, 91 and King-Lmperor v. 
Ganga, I. L. R., 36 All., 378, referred to. 

A successor in a court is the same court as his predecessor 
in that court and, consequently, -the predecessor who has 
. departed to another court can no longer be held to bea 
presiding officer of the first court. 

Where on an application by one of the parties, a judicial 
officer passed an order under section 476 of the Criminal 
Procedure Code when he had ceased to be acting in the capacity 
of City Magistrate in which capacity he had decided the 
original case, held, that he had no jurisdigtion to make the 
order, Muhammad Ibrahim v.King-Emperor, 12 A. L. J. R, 
1003 and In the Matter of the Petition of Nawal Singh, 
‘I, L. R., 34 All, 393, referred to. 

CRIMINAL REFERENCE made by J. M. Cray Eso., District 

Magistrate of Cawnpore.- i 


R. Malcomson (Assistant Government Advocate), for the 
Crown. f 


J. M. Banerji, for.the opposite-parties. 
The following judgment was delivered by 


Boys, J.—In this case one Haider Husain, an agent of two 
persons, Baldeo Prasad and Lachhman Prasad, lodged a- com- 
plaint under section 409 of the Indian Penal Code against one 
Nand Kishore, on the 1oth of April, 1923. That case was 
enquired into and dismissed under section 203 of the Criminal 
Procedure Code on the 2oth of April, 1923. The subsequent 
proceedings deal with the question of whether Haider Husain 
and Baldeo Prasad and Lachman “Prasad should or should not 
be prosecuted under section 271 of the Indian Penal Code for 
having lodged or abetted the lodging of a false complaint 
against Nand Kishore. _1n view of these subsequent proceedings 
and the delay that had occurred in taking action against Baldeo 
Prasad and Lachman, itis important to note that no new facts 


.* Cr. Ref. No, 213 of 1924. 
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are alleged to have come to light since the zoth of April, 1923, 
when the case against Nand Kishore was dismissed. ‘This is 
important because there has beena tendency to lay downa 
hard and fast rule that delay is a ground for setting aside an 
order for prosecution. It may, under certain circumstances, 
be almost a sufficient ground in itself, but, in other ‘cases, it 
may be no ground atall. Itis possibleto imagine a case in 
which the commission of an alleged offence may not have actually 
come to light for many months or even years after it had been 
committed. Inthe present case it is clear that all the facts 
which justified, if they do justify, the prosecution of these men 
were known on or before the 2oth of April, 1923 when the 
case was dismissed. 


The next step was an application on the 23rd of April, 1923, 
by Nand Kishore to Mr. Christie, then City Magistrate, who 
had tried the original case, for sanction to prosecute Haidar 
Husain under section 211 of the Indian Penal Code. No 
attempt was then made-to obtain sanction to prosecute Haidar 
Husain’s employers, Baldeo Prasad and Lachman Prasad. The 
sanction was granted onthe 6th of July, 1923. Eventually, 


owing to the passing of Act XVIII of 1923, which came into: 


` force on the 1st of September, 1923, it was thought necessary and 
steps were taken to alter the sanction granted by Mr. Christie 
to a complaint under section 476 of the Criminal Procedure 
Code. This. apparently, so far as I am informed, brought the 
matter to the notice of the Prosecuting Inspector who then 
applied, on the 30th of October, to Babu Prem Chand Seth who 
had succeeded Mr. Christie as City Magistrate, for an order 
under section 476 of the Criminal Procedure Code, against 
Baldeo Prasad and Lachman Prasad, the employers of Haidar 
Husain. It will be noticed then that no steps whatever were 
taken against Baldeo Prasad and Lachman, Prasad from the 
2oth of April, when the original case was dismissed, to the 
30th of October, 1923. The learned District Magistrate, in 
referring the case, speaks of “the obstructive tactics of the 
accused”. It is true that Haider Husain was taking the matter 
of his own prosecution from eourt to court. It is probably 
true that that involved the record going from the court of the 
City Magistrate to the Sessions Court and to the High Court, 
but I cannot see even if that is so, that it accounts in any way 
whatever for Nand Kishore not having applied to prosecute 
Baldeo Prasad and Lachman Prasad at the same time that he 
applied against Haider Husain when all the materials that be 
was ever going to get were already in his possession and in that 
of the court. Nor do I think that the Prosecuting Inspector 
was justified in making an application against Baldeo Prasad 
and Lachman Prasad so many months afterwards. Itis quite 
likely,-and I-am certainly ready to accept, that he was in no 
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way to blame for an application in regard to these two men not 
having been made before. But I do think that after a lapse of 
nearly six months, he should have declined to take any action. 
It is not necessary for me to determine whether this delay would 
or would not be sufficient in itself for setting aside the order 
for prosecution as there are other points which will have to be 
dealt with and one of which will appear by itself sufficiently 
strong to make it inevitable that the reference of the District 
Magistrate be returned and the order of the Assistant Sessions 
Judge quashing the complaint under section 476 of the Criminal 
Procedure Code against Baldeo Prasad and Lachman Prasad be 
maintained. 


To- make the next point clear, it is necessary to add one or 
two further facts. On the 30th of October, 1923, as I have 
already stated, the Prosecuting Inspector applied to prosecute 
Baldeo Prasad and Lachman Prasad in the court of Babu Prem 
Chand Seth who had now become City Magistrate. On the 
2ist of January, 1924, the Prosecuting Inspector applied again 
to Mr. Christie, now no longer in charge of the City, for an 
order under section 476 of the Criminal Procedure Code against 
Baldeo Prasad and Lachman Prasad. It is not very. clear 
how he came to make a second application; whether it was of 
his own initiative because he thought it better to apply to the 
Magistrate who had already granted a simifar order against 
Haider Husain or whether it was due to some objection raised 
by Baldeo Prasad and Lachman Prasad in the court of Babu 
Prem Chand Seth. Both suggestions are made hut it is not 
very material to determine exactly what motives led to the 
filing of the second application. It was, in fact, filed and Mr. 
Christie, on the 8th of ne 1924, passed an order under 
section 476 of the Criminal Procedure Code against Baldeo 
Prasad and Lachman Prasad. That order was appealed to the 
learned Assistant Sessions Judge, Mr. Ram Chander Saksena, 
who set it aside on the 14th of March, 1924. He has referred 
to the delay that took place but the real point on which he based 
his order setting it aside is that Mr. Christie had no jurisdiction 
to pass the order under section 476 of the Criminal, Procedure 
Cote when he had ceased to bė acting in the capacity of City 
Magistrate in which capacity he had decided the original case. 
The learned Assistant Sessions Judge refers to the cases in I 
Allahabad Law Journal, pages 315 and 318. He remarks that 
authority to the contrary has been shown to him but he does 
not say what authority. The learned District Magistrate in 
referring the case says: 


“my object in making this application is to obtain .a clear 
ruling of the Hon’ble Court with reference to proceedings under 
section 476, Criminal Procedure Code, in the case of a Magis- 
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trate who has been transferred to apah: court before such 
proceedings are taken ” 


The learned District Masuut remarks: ; 


“there appears to be a support for both the views expressing 

(sic) in the rulings of the Hon'ble High Court”. 
He does not tell this Court wherein he finds the conflict, It 
appears to me beyond the shadow of a doubt that Mr. Christie 
had no jurisdiction whatever. It has been clearly pointed out 
in the case of Muhammad Ibrahim v. King Emperor (? ), and 
In the Matter of the Petition of Nawal Singh (°), that a 
successor in a court is the same court as his predecessor in that 
court. The corollary to this is perfectly clear that the pre- 
decessor who has departed to another court can no longer be 
held to be a presiding officer of the first court. There have 
been some doubts expressed by other High Courts, but they 
have since mostly, if not all, come to this view. In any case, 
the view of this Court has long since been clear. Mr. J. M. 
Banerji, for the accused, also rightly relies on the facts that 
the wording of section 476 of the Criminal Procedure Code is 
now different to that under the old Code, making the matter 
still more clear. He points out that now the offence must be 
one which appears to have been committed in or in relation toa 
proceeding in that court. In the present case that cannot, by 
any stretch of imagination, mean anything but the court of the 
City Magistrate and that itis only that court that can pass the 
order under section 476 of the Criminal Procedure Code. 


The last point that I have to notice is that the District Magis- 
trate has himself referred this case to the High Court through 
the Sessions Judge instead of through the Legal Remembrancer. 
Had I noticed this, when the reference was first put up, 
it would undoubtedly have been my duty to refuse to accept 
the reference and to return it to be produced before this 
Court through the proper channel. As to what that proper 
channel is, a reference to the cases,of Ram Bakhsh v. Durjan 
(8), King-Emperor v. Jamna Bai (4) and King-Emperor 
v. Ganga (5) will make clear. So faras this Court is concerned, 
itis for the District Magistrate to act either through the 
Government Advocate or through the Legal Remembrancef as 
he may be advised to be the proper course. I understand from 
the Assistant Government Advocate that he should act through 
the Legal Remembrancer but that is not for me to determine. 
It is sufficient for me to say that this Court will not ordinarily 


0) aa 12 A. L. J, R.,1003. 
(2) [ror2] I. L. R., 34 AlL, 393. 
(3) [1887] I.L R., 9 AIL, 392 
4) [t906] I L. R., 28 All, ox 
(5) 1914] I. L. R. 36 All, 378 
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accept a reference direct. When the matter was brought to my 
attention, I thought as the case was now hefore the Court, it was 
best to deal with it. ‘The object of the rule, I have stated, is 
sufficiently clear, for it only carries out the principle underlying 
section 435, clause (4), namely, that there should be no judicial 
action by an inferior court by way of criticism of its superior 
court. 


I'or the reasons I havealready given, the order of the 
Assistant ‘Sessions Judge is maintained and the reference 
returned. ; 


Reference returned. 


MOAZZAM ALI (Plaintiff) 
versus 
RAZA ALI (Defendant).* 


Mohammedan law—Wakf—Mutwalliship—Iighls of—Reference to 
arbiiration— Validity of award—Determining rights of muta- 
walliship. á j 

There being disputes between the parties as to the validity 
of a certain wakf and their rights of management of the wakf 
property as Mutawallis, the matter was refefred to an arbitrator 
who, by his award, declared the parties to be co-mutawallis, 
and as such jointly entitled to the management and profits of 
the wakf- property. .On a suit by the plaintiff to recover 
his share of .the profits against his co-mutawalli, held, 
(reversing Goxut Prasan, J,), that the award was perfectly valid 
and was binding upon the defendant and the suit must be 
decreed. Jbruhim Khan v. Ahmed Saeed Khan, 7 A. L, J. R. 
76. and Mahadeo Prasad v. Bindeshri Prasad, I. L. R., 30 
a\ll, 137, referred to. ) i 


APPEAL under section 10 of the Letters Patent from a judg- 
ment of Mr. Justice Gokul Prasan, reversing a decree of O. 
F. Jenxins Eso., District Judge of Badaun, who reversed a 
decree of Banu Zorawar Sineu, Munsif of East Badaun. 


The following judgment was delivered by 


Goxux Prasan, J.—This appeal arises out of a suit brought 
under the following ciréumstances :—Musammat Mahmud-un- 
nissa made a wakf of certain property in the year 1884 and she 
appointed her son, Mustafa Ali, as the first Wutwalli. The 
rules for succession to the office of Mutwalli were not fixed by 
the lady. It-appears that in the year 1910 sume misunderstand- 
ing arose between the two sons of Mustafa Ali and Mustafa 
Ali himself about the dower of Mustafa Ali’s wife, and his sons 
further claimed to be appointed as managers of the property 


* L. P. A, No, 142 of 1922; 
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endowed by their grandmother, These disputes were referred to 


the arbitration of one Ghulam Ameer and he decided that - 


Mustafa Ali should continue to be Mutwalli during his lifetime 
and that after his death his two song, the plaintiff and the 
defendant in the present suit would be joint Mutwallis and 
act according to the deed of endowment executed by their grand- 
_ mother Musammat Mahmud-un-nissa, The present suit has been 
brought by the plaintiff fot recovery of half the income of the 
endowed property from the defendant on the ground that he is 
a joint Mutwalli and as such is entitled to half of the income 
of the endowed property. The profits claimed were for Rabi 
1326 F and Kharif 1327 F, The defendant contended that the 
plaintiff was not co-mutwalli with him, he also contended that the 
profits of Rabi 1326 had been collected by Mustafa Ali himself 
and those for Kharif 1327 had been collected by the defendant- 
appellant. 5 


The first court came to the conclusion that having regard to 
the case of Ibrahim Khan v. Ahmad Saeed Khan and another, 
VII Allahabad Law Journal Reports, page 761, the appointment 
of the plaintiff as a d/uiwallt by an arbitration proceeding 
referred to above was not a valid appointment and therefore the 
plaintiff had no cause of action to sue. He dismissed the suit. 
The lower appellate court has reversed this decree and the 
defendant comes here in second appeal. 


The defendant’s learned counsel relies upon the case of 
Ibrahim Klmuv. Ahmad Saced Khan and another, VIL Allaha- 
bad Law Journal Reports, page 761 and contends that Mustafa 
Ali and his sons (the plaintiff is one of those sons) could not 
have appointed a successor to the office of Mautwalli by refer- 
ence to arbitration and, therefore, the plaintiff had no right of 
suit. AsI have already stated above, it appears from the 
reference to arbitration that there were only two points of 
dispute, namely (1) the realisation by the sons of the amount 
of dower debt due to their deceased grand-mother and (2) the 
management of the endowed property which the plaintiff claimed 
in presenti for themselves. There is no doubt in my mind, after 
reading the whole agreement, that one of the questions to be 
decided by the arbitrator was as to who was the person who 
should remain in charge and management of the endowed pro- 
perty, and, in my opinion, ethis case falls exactly within the 
purview of the rule of law laid down in the case of Ibrohim 
Khan v. Ahmad Saeed Khan and another, namely, that in a 
matter like this the parties cannot choose their own court but 
that this is a matter which has to be decided by the Judge who 
looks to the interest of the members of the public interested in the 
endowment, It isa matter not of private nature which has to 
be settled by arbitration or compromise but it is a matter which 
has to be decided by the rules of Mohammadan Law. According 
to that law if no rules of succession to the towaliat are made 
by the creator of the endowment, the right of appointing a 
Mutwalli vésts first in the founder, after his death in the cxe- 
cutor and in case of failure of the above two, in the Qazi or the 
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officer of the civil court. Ithas been argued by the learned 
counsel- for the paintiff-respondent that a A/u/walli has a right 
e to appoint his own successor but Mr. Ibn-i-Ahmad, on the 
other hand, contends that an appointment of a successor by the 
‘Aauiwalli is not valid unless sanctioned by the court. Anyhow 
it seems that the evil against which the decision in the case of 
Ibrahim Khan v. Ahmad Saeed Khan and another was directed 
might also arise in cases .where disputes like the present about 
towalial are settled by arbitration and I think, on the principle 
laid down in that case, the appointment of the plaintiff asa 
co-nutwalli in the present case was invalid. ‘The plaintiff, there- 
fore, had no right to bring the suit and the decision of the court 
of first instance was a correct decision and should not have 
been disturbed. I, therefore, allow the appeal, set aside the 
decree of the lower appellate court and restore that of the court 
of first instance with costs in all courts. ` 


Surendro Naih Sen, for the appellant. 

M. A. Asis, for the respondent. 

The judgment of the Court was delivered by 

Wars A. C. J.—In our opinion this decision cannot be 
supported. The learned Judge has misapplied the decision in 
the case of Ibrahim Khan v. Ahmad Saeed Khan (1), which was 


founded upon an earlier case, namely, Mahadeo Prasad v. 
Bindeshri Prasad (*#) in which it was held 


fe e 
“that the appointment of a guardian to a minor, not being a matter 


of private right as between parties, is not a question which can be 
settled by reference to arbitration”, 


That is to say, the court has a kind of parental control over 
a minor, and a special jurisdiction over the guardian, and it 
cannot allow that jurisdiction to be taken out of its hands by 
any private arrangement between the parties. In the decision 
in the case in 7 A. L. J., that principle was applied to the 
mere appointment of a muiwalli, and we express no opinion 
as to whether it was rightly applied or not. But that is not 
the question in this suit. It cannot really be better put than 


„the learned District Judge put it. Independently of the question 


of the appointment of a mutzualli—it being still an open ques- 

tion as to whether this wagf is a valid one and whether-a 

muiwalli has lawfully been appointed—the parties referred cer- 

tain differences to an arbitrator, who, by his award, determined 

their rights. As the learned District Judge says: 

“the status of the partics has been determined by the award, and 

each is entitled to an equal share in the management and profits of 

this property”, : i 

That is what the plaintiff sued for, and the defence really 

amounts to an aci of impudence. That is to say, under the 
(x) [r910] 7 A. L. J. Ru, 761. a 
(2) [1908] L L. R., 30 All, 137. 
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cloak of public right, public charity, and religious endowment, 
the defendant claims to stick to the whole of the profits of this 


“property to the exclusion of the party who is entitled to half. 


The law is not so foolish as to deprive a plaintiff of his just 
civil rights in a suit of this nature. The appeal must be 
allowed, and the decree of the lower appellate court restored 
with costs. 


Appeal allowed. 


KUNTI anp orners (Defendants) 
versus 
GAJRAJ TEWARI (Plaintiff).* 
Family arrangement embodied in a petition to a revenue court but 
not regislered—Acied upon—Parties not entitled io repudiate. 
On the death of a Hindu widow, her husband’s brother 


became entitled to the property as the nearest reversioner, ` 


‘There was, however, some dispute during the mutation proceed- 
ings between him and his nephews regarding the succession to 
the estate of the deceased. Eventually the matter was compro- 
mised and the estate was divided and entries were recorded in 
‘the revenue papers accordingly. The compromise was intimated 
to the Revenue Court in a petition, There was no registered 
deed. Parties remained in possession of their respective record- 
ed shares forg years. Thereafter this suit was instituted on 
the basis of the original title. 

Held (reversing Goxut Prasan, J.), that the agreement 
having been carried inta performance and duly acted upon, 
was binding between the parties. Mohammad Musa v. Aghore 
Kumar Ganguly, 42 Cal., 84r, followed. Jagrani v. Bisheshar 
Dube, 14 A. L. J. Ru 449, explained, Bahadur Singh v. Ram 
Bahadur, 45 All., 277, referred to. 


APPEAL under section ro of the Letters Patent froma 
judgment of Mr. Justice GokuL Prasan, modifying a decree 
of Basu Jacar NARAIN, District Judge of Azamgarh, who 
confirmed a decree of Basu Harinar Prasan, Additional 
Subordinate Judge. . 

The following judgment'was delivered by l . 

GoxuL Prasad, J.—This is a plaintiff’s appeal arising under 
the following circumstances:—One Hardin had three sons viz., 
Ram Sarup, Gobind Dayal and Ramanand, ‘The heirs of 
Ram Sarup are the plaintiffs-appellants, The heirs of Rama- 
nand are the defendants and the dispute is about the share 
of Gobind Dayal, the third son whose branch has admittedly 
become extinct. From the order of deaths given in the judg- 
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ment of the lower appellate court, it is quite clear that at the 
time of the death of the widow of Gobind Dayal, Ram Sarup 
Tewari was the only son of Hardin alive and he became entitl- 
ed to the whole of the property of Gobind Dayal. I am only 
concerned with the share of Gobind Dayal in this appeal. 
‘The plaintiffs claimed the share of ramanand Tewari also on 
the ground that the family'’of Ram Sarup and his two brothers 
wag a joint family. The finding of the lower appellate court, 
however, is that the three brothers were separate, and, on 


` this finding, the plaintiffs’ claim as to the share of Ramanand 


Tewari must fail because the two defendants are the widows 
of his two sons and during their life-time the plaintiffs cannot 
have any right. On the findings arrived at by the lower appel- 
late court, there can be no doubt whatever that Ram Sarup 
became entitled to the whole of the share of Gobind Dayal on 
the death of his widow, Sahdei Kuar in 1911. It appears, 
however, and is admitted by the plaintiff, Gajraj Tewari, that 
on the death of Sahdei Kuar, it was agreed between the re 
presentatives of Ramanand’s branch and Ram Sarup Tewari 
that the names of the two branches should be recorded over a 
moiety each of the property of Gobind Dayal and that muta- 
tion’ was made, in accordance with this arrangement. It is, 


, however, contended before me by the learned Vakil for the 


appellants that this agreement or arrangement was not embo- 
died in any decree and could not operate to transfer half the 
property to the representatives of Ramanand as it was unac- 
companied by a registered instrument, the property being worth 
more than Rs. roo in value, which was necessary to extinguish 
the right of Ram Sarup in the half share aflotted to the other 
liga Reliance is placed on the Full Bench case of Jagrani 

. Bisheshar Dube [1916] 14 A. L. J. R , 440. This conten- 
ties of the appellants must, in my opinion, prevail, Ram 
Sarup’s rights to the whole property left by Gobind Dayal were 
in no way prejudiced by this agreement which was made in 
mutation proceedings. This was only nine yeats ago and the 
plaintiff’s rights have not become barred by prescription, I, 
therefore, allow the appeal and modify the decree of the court 
below by decreeing the plaintiff’s suit with respect to the proper- 
ty of Gobind Dayal recorded in the names of the defendants 
Nos. + and 2, namely, a 2 annas, ro pies shme in mahal 
Gobind Dayal and a 2 annas, 4 pies share in mahal Samjha- 
wan Singh, in village Bahurajpur Khurd. ‘The parties will 
pay and receive costs in pr@portion to failure and success in 
all courts, 


"Peary. Lal Banerji, for the appellants. 

Shiva Prasad Sinha (for Iqbal Ahmad), for the. TETT 
The judgment of the Court was delivered by 

Wars, A. C. J.—In our view this decision cannot be up- 


held. The point is one which has been very much disċussed in 
a variety of forms in which it arises, but the differences of 
opinion, which are alleged to exist, are not really differences of 
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principle, or in the view taken of the law, but differences in 
the application of the principle to the exact set of facts. The 
moment a decision of a High Court obtains publicity and is 
believed to lay down the principle that a contract entered into 
whereby members of the same family, or two branches of the 
family, or two persons not connected by blood but haying in- 
terests about which they are not agreed and who come to some 
sort of compromise in order to avoid further disputes—the 
moment it is believed that the courts will not give effect to that 
class of arrangement when it has been mutually carried into 
effect, there is certain to bea crop of litigation in which 
some party seeks to apply the principle of the new decision 
to himself and to escape fromthe bargain he has entered 
into because in the light of subsequent events he has come 
to regret it. But a court which deliberately ignores, or 
attempts to tear upa definite arrangement come to between 
people sui juris and carried into effect, will find itself 
sooner or later confronted with a reductio ad absurdum of its 
own decision. In our view the principle is clearly maiked in 
all the decisions which have been referred to. Where, to quote 
the head-note from the decision of the Privy Council in Mahom- 
med Mosa v. Aghore Kumar Gangoli (1), the conduct of the 
parties creates a situation in which the parties stand upon no- 
thing but an engagement which is not final or complete, the 
locus penitentiaé is not excluded, that is to say, where the 
parties have given mutual promises butnothing has been done, the 
consideration is not performed on either side, and the contract 
remains merely executory, then unless it is clothed in the legal 
forms which make it binding, it cannot be enforced against 
either party by the other. For example, a compromise to 
transfer property of over Rs. 100 in value, which requires a 
registered transfer deed, creates no equitable interests in India 
and confers no legal right. In the absence of a registered 
deed, no transfer takes place, and the absence of a transfer 
deed and of the other requirements of the statutory law, pro- 
‘vide a defence to a suit, for example, for specific performance. 
Such a case is the case on which the learned Judge in the judg- 
ment now under review relied, Sagrant v. Bisheshar Dube (ë). 
It was a Full Bench case. The ratio decidendi, in that case 
was, that nothing had taken place except that there was a 
document, or petition presented to the Revenue Court, and a 
mutation order made without objection on either side. The 
Carer Justice points out in his judgment that the parties set- 
ting up the binding character of the arrangement were unable to 
‘adduce any evidence showing that the other side had transferred 
their interests in the property in dispute, or anything except 
the entry of a name recorded by the mutation officer. As the 
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Car justice in that case says, all that the mutation officer 
had to do was to order the name to be recorded, the parties 
consented that the names of certain persons be recorded, and 
that this conferred no title upon them. If the facts of thisicase 
had been in accordance with the facts of that case, the learned 
Judge would have been quite right to have held himself hound 
by the rule laid down in that Full Bench. 


On the other side of the line may be mentioned a variety 
of cases, both in the Privy Council and in this Court of which 
it may be compendiously stated that they enunciate definitely 
and finally the principle that where parties agreeing not to go 
to law and not to fight out their disputes, but by a mutual 
arrangement, such as is frequently described, because it more 
frequently happens in families, as a “family arrangement ” 


_ carry into execution their mutual promises so that the original 
contract by which they decided to terminate the disputes be- 


comes an executed contract on both sides, and nothing remains 
to be done, the parties continuing each in the enjoyment of the 
interest which the other agreed that he should take, the courts 
in India, applying the rule of equity and good conscience, will 
not permit either party who has bound himself both by the 
contract and by its performance, to repudiate what he has done, 
and will also prohibit any person claiming under him from 
attempting the same thing. We cannot do pe than quote, 
amongst the cases illustrating this principle, a decision to which 
the learned Judge whose judgment is now under review was 
himself a party (Bahadur Singh v. Ram Bahadur) (‘). The law 
is there carefully reviewed by my brother Ryvss. He bases 
himself on two authorities of the Privy Council, namely, Kan- 
haiya Lal v. Brij Lal (3) and M1. Hardei v. Bhagwan Singh (8), 
and he ultimately explains it as being a branch of the law of 
estoppel. Speaking for myself, as a member of the Court, I 
am not satisfied that that is the soundest method of putting it 
(though I do not say it is not a branch of the law of estoppel) 
because I have noticed in some decisions with which I disagree, 
that the answer has been suggested that there can be no estoppel 
against statutory prohibition., I prefer to base it on the prin- 
ciple of mutual performance, or part performance, which I 
thiðk is sufficient, following the principle laid down in the lead- 
ing authority of Maddison v. Alderson (4), and applied by 
their Lordships ot the Privy Council in the well-known case of 
Muhammad Musa v. Aghore Kumar Ganguli (5). Ona super- 
ficial perusal of the learned Judge’s judgment in this case it 
would appear that he was right, but itis pointed out by Mr. 
Peary Lal Banerji before us that he overlooked the salient 
(1) [1923] I. L. R, 45 AML, 277. (2) [1918] L L. R., 40 All, 487. 
a] 24 C. W. N., 105, (4) een L. R,, 8 A. Cu 467, 
(s) [rors] I L. R., 42 Cal, 805, 
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finding of fact of the lower appcllate court which distinguishes CIVIT, 
this case fromį the Full Bench casein 14 A. L. J. already re- 1924 
ferred to. That salient finding of fact is contained in the closing on 
passage of the District Judge’s judgment where he dwells upon = Runt 
the conduct of the parties, each of whom had gone into posses- GARAT 
sion of and possessed as their own, the half share which they Trwanrt. 
had mutually agreed to accept; and that they had been in such  jpo A 
possession for nine years without any attempt on either side to - ÈJ. 
dispute the arrangement. He draws attention in his judgment to 
the fact that the deed of compromise is not on the record but that 
the admission made on oath in evidence by the plaintiff himself 
supplied the gap made by its absence. Indeed, having .regard to 
some of the dicta in the Full Bench case in r4 A. L. J., it would 
appear that the less documents there are to support a claim of 
this kind, the less difficulty the litigant is likely to experience in 
the lower court. In our view the appeal succeeds and the decree 
of the lower appellate court must be restored. We accordingly 
allow this appeal with costs of both the hearings in this Court. 

Appeal allowed. 


RAM CHARAN (Plaintiff) 5 veces 
Versus 1924 
A BULAQI (Defendant).* ; 
Civil Procedure Code, Or. 20, r. 15—Suil for. taking accounts— Zs 
Partnership dissoluved— Balance due to defendani— Whether Danis, J. 
decree can be passed in favour of the latter. Neave, J, 
“ In a suit for taking accounts between partners whose part- 
nership had dissolved, it turned out thata balance was due 
to the defendant. 
Held, that a decree could be passed in favour of the defend- 
ant, under Order zo, rule 15 of the Code of Civil Procedure, 
on payment of the necessary court-fee. Parmanand v. Jagat 
Narain, 7 A. L.J. R, 543, and Misri Lal v. Banarsi Das, 
3 A. L. J. R., 233, referred to. 
SECOND APPEAL froma decree of Basu Bary Nara Das, 
Additional District Judge of Cawnpore, modifying a decree of ; 
Basu Kasur Prasab, First Subofdinate Judge. 


Uma Shankar Bajpai, for the appellant. 
Kailas Nath Katju, for the respondent. 


The judgment of the Court was delivered by 
DANIELS, J.—The point for decision in this appeal is whether P aniels, J. 

a decree can be passed in favour of the defendant ona suit 

for the taking of partnership accounts under Order 20, rule 15. 

of the Code of Civil Procedure, if it turns out on taking the 

account that there is a balance due to the defendant instead of . 

to the plaintiff. Both the courts below have found that instead 

a * 5. A, No. 1278 of 1922, 
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of there being any sum due to the plaintiff on taking accounts, 
there is really a very considerable sum dueto the defendant. 
Qn this finding the trial court dismissed the suit with costs. 
The plaintiff appealed and the defendant filed cross-objections. 
The learned Additional Judge dismissed the plaintiff’s appeal 
and gaveeffect to the cross-objection of the defendant by 
passing a decree in favour of the defendant for asum of Rs. 

1,230-3-0. The appellant contends that the only case in which 
a decree can be passed in favour of the defendant is when a 
set-off is claimed by Order 20, rule 19. ‘The view of the court 
below is supported by the form of decree prescribed in the 
Code of Civil Procedure fora suit of this nature. The form 
is given as No. 22 in Appendix D tothe Code. It provides 
for either a decree in favour of the plaintiff against the defend- 
ant or in favour of the defendant against the plaintiff. There 
isadirect authority on the question that in a suit foran account 
a decree can, if necessary, be given in favour of the defendant 
on payment of the necessary court-fees in the case of Parma- 
nand v. Jagat Narain (1). This was a suit between principal 
and agent but the same principle is applicable to a suit between 
partners whose partnership has been dissolved. In the case 
which was cited on the other side, Misri Lal v. Banarsi Das (°), 

the decision depended ‘on the wording of section 215 of the 
Code of 1882 which did not apply to a suit.for the taking of 
partnership accounts. On principle the appellant’s contention 
would lead to very undesirable results. If the account is gone 
into by the court, itis forthe purpose of finally settling up 
matters which were left outstanding between the parties. It 
would be most undesirable that if on an account being taken, 
it turned out that there was a balance due to the defendant, it 
should be necessary for him to file another suit in which the 
whole matter would have to be gone into again. We, therefore, 
reject the appellant’s contention on this point. 

The only other question is one ofa clerical error which 
appears to have taken place in the statement of account at the 
conclusion of the learned Additional Judge’s judgment. In 
the body of his judgment he accepted the report of the commis- 
sioner appointed to enquire into the accounts so far as that 
report was accepted by the trial court. The trial court found 
that the total loss was Rs. 1,039 and not Rs. 1,83: as originally 
found by the commissioner. Llalf this loss was debitable to 
the plaintiff. After allowing for this mistake, the amount due 
to the defendant is, omitting the odd annas, Rs. 834 instead of 
Rs. 1,230. We modify the decree of the court below to this 
extent. In other respects, the appeal is dismissed. The parties 


will pay and receive costs in proportion to success and failure. 
Costs in this Court will include fees.’ 


Decree modifed. 
(x) [1910] 7 å. L. J. R, 543. (2) [1906] 3 A, L, J. R., 233, 
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BENLE MADHO TEWARI ano otters (Defendants) « CVI, 
TEYSHS i 1924 
RAM SUNDER TEWARI anp otters (Plaintiffs).* — | 
Pre-emplion—Wajib-ul-arz—Clause furnishing internal evidence ne- May, 23. 
gativing existence of custom—Iiffect of on plaintiff's claim— Suraraan,). 
Presumption—IVhen not rebulled, ae 


Where the wafib-ui-ars, relied upon by the plaintiff, in a pre- 
emption case, contained a clause which furnished internal 
evidence negativing the existence of custom, held that no 
custom of pre-emption had been proved to exist and, therefore, 
plaintiff’s claim should be dismissed. Randhir Singh v. Raj- 
pai Misir, [1923] 22 A. L. J. R., 561, referred to. 

More than 109 years ago, certain villages were owned by a 

‘ single proprietor but at the time of the plaintiff’s suit for 
pre-emption, all the co-sharers in the villages were found to be 
the descendants of the original proprietor. The waysib-tul-ars 
relating to the villages, however, contained a clear entry of a 
record of custom. Of the two sales known to have taken place, 
the first was in favour of a co-sharer, and the second in 
favour of a stranger, but a part of the property sold in the 
second sale, was returned ultimately to the vendors. 

Ifeid, that the ordinary presumption which arose from the 
entry in the gvajib-il-arz had not been rebutted. 


SECOND APPEAL from the decree of Maurvi Arı AUSAT, 
Subordinate Judge of Jaunpur, confirming a decree of Basu 
Kristina Das, Munsif of Kerakat. 


Haribans Sahai and Kailas Nath Kaiju, for the appellants. 
Peary Lal Banerji, for the respondents. 
- The judgment of the Court was delivered by 


SULAIMAN, J.—This is a defendants’ appeal arising out of Sulaiman, J. 

a suit for pre-emption. The claim related to shares in four 

villages. With the fourth village we are not now concerned in 

appeal. Both the courts below have decreed the claim in respect 

of the whole share sold in Hasanpur and half of the shares sold . 

in Pauni and Walipur. They Nave, however, found that the 
consideration of Rs. 7,000, mentioned in the sale-deed, was'not 

the true consideration and have fixed it at Rs. 3,000. 


As regards the village Walipur, we are of opinion that the 
claiin cannot be decreed. The plaintiffs, in order to prove that 
a custom of pre-emption exists in the village, relied upon a 
wajib-ul-ars ‘of the year 1881 which contains a pre-emption 
clause similar to the clause in the wajib-ul-ars which was before 
the Full Bench, in the case of Randhir Singh v. Rajpal Aisir (1), 

* S.A. No. 1382 of 1922. 
(1), [1923] 22 A. L, J. R., 561, 
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(F. A. E. O. No. 85 of 1923, decided on the 18th of December, 
1923). It was held therein that such a clause furnished an 
internal evidence negativing the existence of a custom. We 
must, therefore, hold that no custom of pre-emption has been 
proved to exist in Walipur. The claim as regards the share 
sold in Walipur must be dismissed. 

As to Hasanpur and Pauni, the first point raised on behalf 
of the defendants-appellants is that the dakbandi shows that in 
the year 1201 Fasli, corresponding to 1796 A. D., the villages 


-were owned by a single proprietor named Subsa Tewari. It 


has. also been proved by the plaintiffs’ witnesses that at the 
present moment it is only the descendants of Subsa Tewari who 
are co-sharers in these villages. The plaintiffs relied on the 
wajib-ul-arz of 1881, which is still the qvajib-ul-ars of the 
current settlement, the district of Jaunpur being permanently 
settled, and which wayjib-1/-ars contains a clear entry of a record 
of custom. We are of opinion that the presumption raised by 
the entry in the said wajib-ul-arg has not been rebutted by the 
circumstance that more than 100 years agothe villages were 
owned by a single proprietor. The court below has pointed out 
that the two sales which are known to have taken place, are 
such that the first one had taken place in favour of a co-sharer 
and as to the second one, though it had taken place in favour 
of a stranger, ultimately a part of the propegty was returned 
to the vendors. It was of opinion that these two instances 
furnished proof that the custom was at least being observed in 
the villages. Whether this is so or not, we are of opinion that 
the ordinary presumption which arises from the entry in the 
wafib-ul-ars has not been rebutted. 


As regards the village Hasanpur, there can be no doubt that 
there is a clear preference given to co-sharers in the same patli 
as against the co-sharers in the other patti. Defendants Nos, 
4 to 7 are co-sharers in the village but they are not co-sharers 
in the same palli in which the vendors and the plaintiffs own 
shares. Defendants Nos. 1 to 3 are perfect strangers. The 
plaintiffs have, therefore, a preference as against all the vendees. 


In the village Pauni the wajib-ul-ars gives the right of pre- 
emption to two categories of pre-emptors. The first is an 
ekjaddi co-sharer and the other is a co-sharer in the village. 
The courts below have found that the plaintiffs cannot bring 
themselves within the first category of the ekjaddi co-sharers. 
They are, therefore, mere co-sharers in the village. Defend- 
ants Nos. 4 to 7 also are co-sharers in the same village while 
defendants Nos. 1 to 3 are not co-sharers at all. The plaintiffs’ 
claim as against defendants Nos. 1 to 3 must, therefore, be 
decreed but should be dismissed as against defendants Nos. 4 to 
7. We find it, however, that there is a clear specification in the 
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sale-deed that each set of vendees has taken only one-half of 
the share sold. The plaintiffs’ claim, therefore, with regard to 
Pauni must be decreed for half of the property sold as agamst 
defendants Nos. 1 to 3. It is necessary to clear the point as 
the decree which has been passed by the court below is not very 
clear. 

There was a dispute as to the price in the courts below. 
The bulk of the sale consideration recited in the sale-decd was 
shown before the Sub-Registrar, but the courts below were not 
satisfied that it represented the true consideration ard were of 
opinion that the consideration had been immensely inflated. 


‘They then proceeded to work out the true value of the propérty ` 


sold. The court of first instance. thought that inasmuch as 11 
highas, 8 5/13 biswas of sir land had been sold, the price at 
the rate of Rs. 250 per bigha came to Rs. 2,955. It then 
added to this sum Rs. 45 as representing the value of the sir 
income. The total, in its opinion, came to Rs. 3,000. The 
lower appellate court has accepted that figure and said that this 
seems to be correct, if the area of sir land sold is taken to be 
about 12 bighas and the rental Rs. 8 per bigha. As we are 
now dismissing the claim with regard to à part of the property, 
it is apparent that the value of the portion decreed will have to 
be calculated afresh. We. are not satisfied that the way in 
which the courts below have arrived at the figure of Rs. 3,000 
is necessarily correct. They appear to have ignored the areas 
of uncultivated land, about which only Rs. 45 had been allowed. 
We are not ina position to ascertain and apportion the sale 
consideration or the market value of that portion of the pro- 
perty, in regard to which the claim of the plaintiffs is to be 
decreed. It is, therefore, necessary that the market value of 
the shares in respect of Hasanpur and Pauni with regard to 
which the claim of the plaintiffs is being decreed, should be 
-ascertained with due regard to the profits derivable from the 
same. We direct the lower appellate court accordingly to 
determine after taking such additional evidence as the parties 
may adduce—. 


(1} What is the market value of the share sold in Hasan- 
pur? and (2) wnat is the market value of half the share sold 
in Rauni? > : 

Two months’ time will be E P for return of the dndings 
and ten days will be allowed the date of receipt of the 
findings to file objections. 3 
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; SHEO RATAN SINGH (Plaintiff) 
VETSUS 
KARAN SINGH anp orprrs (Defendants). ® | 


Contribution—Suit for—Joint tort feasors—Decree for mesne pro- 
fits—Passed jointly against parties—Righi to contribulion. 


The doctrine that no suit for contribution lies between tort 
+  feasors does not apply in its full extent to India. If it does 
apply, it applies only where it must be presumed that the party 
in default knew that he was committing an unlawful] act or 
the act was one of an obviously illegal character. Merryweather 
- v. Nivan, [1799] 8 T. R, 186, Nihal Singh v. The Collector 
of Bulandshahr, 1. L, R., 38 All, 237, Bhagwan Das v, Rajpal 
Singh, 24 O. C., 148, Shukul Kameed Sahib v. Syed Ibrahim 
Sahib, I. L. R., 26 Mad., 373, Hari Saran Maitra v. Jotindra 
Mohan, 5 C. W. N., 393, Krishna Ram v, Rakhmini Sewak 
ee I. L. R., 9 All, 221 and Suput Singh v. Imrit Tewari, 
I. L. R, s Cal., 620, referred to. 


Tt is equitable: in the case of a decree for mesne profits 
against parties who were in joint possession, that a person who 
had to satisfy the entirc decree should be able to recover his 
share from his co-defendants, unless there has-been something 
in his conduct to deprive him of his right. ° 


The mere fact that a decree for mesne profits implies that : 
the possession of the parties was unlawful is not sufficient in 
itself to do away with the right to contribution. 


Ssconp APPEAL from a decree of Basu Baily Natu Das, 
District Judge of Budaun, confirming a decrece of Panpi Rup 


Kisusn Acua, Subordinate Judge. 


Si. C. Thompson, for the appellant. 
B. L. O'Conor, for the respondents. 
The judgment of the Court was delivered by , 


DaniuLs, J.—'T'his was a suit for contribution in respect of 
a decree for mesne profits and ecosts passed jointly against the 


parties in the year 1912. A pedigree is given in the judgment 


of the court below. The parties area son and grandsons of 
Daryao Singh, one of three brothers. The property in respect 
of which the decree for mesne profits was passed was that of a 
pre-deceased brother, Puran Singh, whose widow, Musammat 
Sartaj Kuar, held possession of it till 1912 when she died. The 
present parties claimed one-third share in the property on her 
death as collaterals, and obtained: possession and got an order 
for mutation from the Revenue Court. The representatives of 
the other two branches filed a suit for possession and mesne 
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profits and wesc successful. The plaintiff paid the entire decretal 
amount in 1918. Hence the present suit. 


The property was originally held by Musammat Sartaj Kuhr 
under a partition deed of 7th January, 1902. Under this deed 
the representatives’ of Daryao Singh’s branch were given an 
equal share in the family property with the branches of Daryao 
Singh’s brothers, Girwar Singh and Narain Singh. Subsequently, 
on the death of a collateral named Moti Singh, litigation arose 
and Girwar Singh and Narain Singh denied the right of Daryao 
Singh’s branch to any share on the ground that Daryao Singh 
was dead when the inheritance opened. The case went in appeal 
to the High Court where a compromise was arrived at. By this 
compromise certain property was granted to Daryao Singh’s 
sons but the deed of 7th January, 1902 was declared to be 
cancelled. Musammat Sartaj Kuat was no party to this litiga- 
tion and the compromise, therefore, did not affect her share. 


It has been generally recognised that the doctrine of Merry- 
weather v. Nivan (1), that no suit for contribution lies between 
tort feasors, does not apply in its full extent to India. A doubt 
has been expressed in some case whether it applies at all, but 
the point has never been decided nor is it necessary to decide it 
in this case. Nihal Singh v. The Collector of Bulandshahr (2) 
and Bhagwan Ras v. Rajpal Singh (8) are cases in point. 
There is a long course of authority, both of this Court and of 
other courts, for the proposition that if it does apply, it applies 
only where it must be presumed that the party in default knew 
that he was committing an unlawful act or the act is one of an 
obviously illegal character. This was laid down by the Madras 
High Court in Shukul Kamced Sahib v. Syed Ebrahim Sahib 
(4), by the Calcutta High Court in Mari Saran Alattra v. 
Jotindra lohan (®) and by this Court in Aishua Ram v. 
Rakimini Sewak Singh (8). Even where the decree was one 
for damages for a directly tortious act, namely, the wrongful 
clitting of trees, a suit for contribution was allowed under this 
rule in Suput Singh v, Imrit Tewari (1). We have, therefore, 

only to see whether there is anything in the circumstances to 
deprive the plaintiff of his right to contribution. If the case 
has to be decided on grounds of justice, equity and good éon- 
science, it is obviously equitable, in the case of a decree for 
mesne profits against parties who werc in joint possession, that 
a person who had to satisfy the entire‘decree should be able to 
recover his share from his co-defendants, unless there has been 
something in his conduct to deprive him of this right. The 


(1) [1799] 8 T. R., 186. (2) [1916] L L. R., 38 AIL, 237, 

(3) 240. C., 148. +) [1902] I. L. R, 26 Mad., 373. 

(5) [1900] 5 C. W. N., 393. (6) [1887] I. L. R, 9 All, 223, 
(7) [1880] L L. R., § Call, 720. 
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rule of justice, equity and good conscience is in general, no 
doubt, considered to be identical with the rule of English law, 
but there are exceptions, and there is the high authority of Lorp 
HERSCHELL in Palmer v. Wick (1), for the view that the rule 
in Merryweather v. Nixan (7) is not founded on any principle 
of justice, equity, or even public policy which would justify its 
extension to the jurisprudence of other countries. Lorn Wa‘rson, 
concurring, Said that the merits of the rule-were not such as to 
commend it to universal acceptation, and Lorn Hatspury and 
Lorp SAND concurred in these opinions. 


The two facts relied on by the lower court as destroying the 
plaintiff's cause of action are that after the partition deed of 
1902 a judgment had been passed holding that the parties to 
this suit were not entitled to a third share in the property, and, 
secondly, that the High Court compromise declared the partition 
deed of 1902 to be cancelled. It is, however, important to 
notice that Musammat Sartaj Kuar’s share undef the partition 
deed was not affected by the compromise, and the parties might, 
therefore, very well be under the impression that the compromise 
held good in respect of it and that they were entitled to claim 
their share in it. Itis even stated in the judgment of the lower 
appellate court, on what evidence we do not know, that the 
mutation which the present parties obtained in respect of 
Musammat Sartaj Kuar’s share was apparently given on the 
strength of the partition deed of 7th January, 1902, that is, on™ 
a ground of right and not on the ground of mere possession. 
If that is so, the case in favour of the plaintiff is still further 
strengthened. The mere fact that a decree for mesne profits 
implies that the possession of the parties was unlawful is not 
sufficient in itself to do away with the right to contribution. In 
our opinion the suit should have been decreed and we accordingly 
allow the appeal, set aside the decrees of both the courts below 
and decree the suit for the amount claimed iv the plaint against 
the first two defendants only. The appellant will get his costs 
in all courts against the first two defendants. The other defend- 
ants are the representatives of Girwar Singh and Narain 
Singh and are in no way liabléto the plaintiff’s claim. So far 
as: the decrees of the courts below award costs in favour of the 


- defendants Nos, 3 and 4, tlie decrees will stand good. - 


‘Appeal aliowed. 
GY [1894] A. C, 318. 
T aoe 8 T. R., 186. 
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BALGOBIND (Defendant) ° 
TESIS 
SHEO KUMAR AND ANOTHER (Plaintiffs). *. 


Civil Procedure Code, section 151—Righis of paities—Decision of 
— Foreclosure suit—Judgment—Prelininary decree— Nol m ac- 
cordance with— Subsequent proceedings null and void—Suminons 
—IVhen not “ duly served’’—Ilrongfui acts of court officials— 
Listoppel—Foreclosure decree—I hen not enforcible against 
mortgagor or one interested in equity of redemption, 


In a mortgage deed the mortgagee was given an option either 
to sue for sale or for foreclosure. The plaintiffs-mortgagees 
instituted a suit for foreclosure making the mortgagor a puisne 
mortgagee and a subsequent lessee of the property parties to 
the snit. ‘The case was at first decided e¢a-parfe and the 
judgment contained a direction for the preparation of a preli- 
minary decree for sale, The decree actually passed in pursu- 
ance of that judgment was a preliminary decree for foreclosure. 
‘This decree ex-parte was set aside on applications made under 
Order 9, rule 13 and the case was heard on the merits, ‘The 
claim was decreed but the judgment of the Subordinate Judge 
again proceeded upon the footing that the suit was a suit for sale 
and the judgment contained an express direction thata prelimi- 
nary decree fer sale under Order 34, rule 4 should be prepared. The 
decree actually passed was again a preliminary decree for fore- 
closure, No payment having been made, the plaintiff applied 
for the preparation of a final decree for foreclosure. The 
notices issued to the defendants were notices to show cause 
why a finai decree for sale should not be passed. After 
considerable time either personal or substituted service was 
effected on the defendants of this notice and ultimately an 
ex-parte final decree for foreclosure was passed. The defendants 
thereupon made an application under Order 9g, rule 13 for setting 
aside this ex-parte final decree for foreclosure urging that 
notices had not been duly served, and that the preliminary 
decree for foreclosure not being in accordance with the judg- 
ment, all subsequent proceedings directing foreclosure were 
null and void. The Subordimate Judge, holding that notices 
had been duly served, dismissed this application On appeal 
against the order refusing to set aside the final decree e+-parle 
held, that there had been no proper service of the notice inas- 
much as a summons cannot be said to be duly served which 
is a misleading document having no relevance to the real 
proceedings which are contemplated and having no reference 
to the order ultimately passed, Held, further, that the prelimi- 
nary decree for foreclosure not being in accordance with the 
judgment, no final decree for foreclosure could be passed and 
the mistake being due to an error on the part of the ministers 
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CIVIT, of the court, must be corrected and the High Court being scised 
= of the whole case had inherent jurisdiction under section 15r, 
1924 Civil Procedure Code, to correct it. ‘There could be no estoppel 
BALcoinn * against a litigant arising out of wrongful acts of the court 
v. permitted or performed by its own officials and the parties 
P were not to be deprived of their rights simply because they had 


committed some mistakes in procedure, Ifield, further, that 
under section 148 of the Code of Civil Procedure the Court 
was entitled to extend time for payment originally fixed in a 
preliminary decree, 
IRSIY APPEAL from an order of Maurnvi Sayi MUTAM- 
MAD SAIED-UDDIN, Second Subordinate Judge of Cawnpore. 


RB. E. O’Conor, M. L. Agarwala, ‘A. P. Dube and Kailas 
Nath Katju, for the appellant. 


Sir Tej Bahadur Sapiu, Surendro Nath Sen, Iqbal *Ahimad 
and Ajodhia Nath, for the respondents. 


The judgment of the Court was delivered by 


Walsh, A. Warsa, A. C. J.— These are three appeals by certain second 
C.J. mortgagees, and a lessee of the mortgagor, against an order of 
the Subordinate Judge of Cawnpore, datcd the yth of Septem- 
ber, 1922, rejecting an application to set aside under- Order 9, 
tule 13 of the Code of Civil Procedure a decree absolute for 
foreclosure. The parties are persons of position, but the his- 
tory of the case illustrates the astounding complications and 
delays which arise in this country, in effecting service, in fixing 
dates for hearing, in determining the real controversy between 

the parties, and in enforcing decrees, and also the difficulties 
with which this Court is frequently’ confronted, owing to the 
gross negligence of the officials in the subordinate courts, in- 
stances of which generally come to our notice when it is too 
late to investigate the matler with any hope of saddling the 
responsibility on the right shoulders. ‘This case, in which the 
only substantial issue, namely, how much is due under two or- 
dinary mortgages, might have been settled in less than three 
hours, has taken three years in the lower court, and owing to 

: the transfers of judicial officers, which have taken place, has 
passed through the hands of four Judges. It is now nearly 

eighteen months since the appeal was admitted in this Court. 


The plaintiffs are the minor children of the deceased mort- 
gagee, Ram Charan Shukul, suing under the guardianship of 
their mother. The defendants were one Gauri Shanker, the 
original mortgagor, who died pending the appeal; Musammat 
Gyan Devi, widow of a deceased District and Sessions Judge 
of this Province, Jwala Devi, her daughter, who ate second 

e mortgagees, and Bal Gobind, an Honorary Magistrate, husband 
` of Jwala Devi, and lessee of the mortgaged property. 
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The difficulties which have occurred in effecting service 
from time to time, partly owing to the fact that Gyan. Devi is 
a purdanashin lady living at Agra, and, partly to the desire of 
the defendants ‘40 gain time, are fully set out in the elaborate 
judgment of the Subordinate Judge. For the purpose of refer- 
ence, the following schedule of dates, which was 3 prepared by 
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the parties, may be useful :— 


I a. 
1 b. 
a 


Dates of Mortgages. 
Suit filed ers x 
Date fixed for written KERN 


Xn, 66 R. 


_ and December, 1919. 


7th Janpary, 1920. 
3: Court found summons not served. 5th January, 1920. 
4.° Daté fixed for written statement. 30th January, 1920. ` 
5. Ex-parte decree passed by Babu 
- Lachmi Narain (Order sheét says : is 
Order XXXIV, Rule 4) . 30th January, 1920. 
6. Defendant’s application .to set l : 
aside e.x-parte decree. In this. -. 
application Gauri Shanker, defend- 
ant, did not implead Gyan Devi. 25th February. 1920. 
7. Date fixed for hearing application. i3th March, 1920. 
8. Gauri Shankar applied to implead - f 
Gyan Devitand for issue of no- 2 
tice to all unserved . . 1 sth March, 1920, 
g. Date fixed for application Or res- . 
toration roth April, 1926. - 
Notices served on minor plaintiffs E G 
guardian, Lachmi Kuar, personally 
_ and. Balgovind persorially - ‘and by 
affixation on Jwala Devi and 
: Gyan Devi 
10. Case adjourned for personat ey exam- S : 
">. -ination of Gauri Shankar to ist May, 1920. ° 
“YT, Balgovind applied to set aside the 
ex-parie’ decree toth April, 1920. 
12, Both applications for setting ‘lide g 
. _ , €F-parte decree bs 1st May, 1920. _ 
13, Accounts produced under order of : B pE 
court by defendant Balgovind .. 19th May, 1920. 
14. Application adjourned sever äl , 
times till a4 17th January, 1921. 
15. Subordinate Judge Lachmi Nimate yo. b 
passed: order sie Ses -aside eanparte: te 
we decree , .. 20th January, 1921, 
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ervi, 16. Date fixed for issues .. Ist February, 1921. 

1924 17. Written statement filed by Gauri i 
Kar * Shankar, palenvinn and Jwala 
ene ne Devi .. .. Ist February, 1921. 
E 18 A. Judgment of Lachmi Narain.. 5th February, 1921. 
Walsh; A. 18 B. Foreclosure decree passed .. Do. - 

(Cod, 


22. 


Defendants allowed usual six 
months. . ‘Gyan-Devi did not contest. 


Six months expired on a. Sth August, 1921. 
Present application for decree ab- ai 

solute .. ee .., 30th August, 1921.° 
Date fixed for hearing application. 28th September, 1921. 
Notices sent as follows :— f 


Gyan Devi ...sssssesssu Agra, 
Gauri Shankar...... at Satti ` 
Chaura. 

Balgovind and Jwala Devi....at 
Kursawan. 

Case taken-up. It was found that 

notice to Gyan Devi had not we 


-returned and that serving officer’s 


23. 


25. 


report showed that Gauri Shan- 

.kar was inside the house at Satti 

Chaura but would not come. No- g 

tices affixed. Similar report with 

regard to pagound and uae T 

Devi 4% . 28th September, rgzr, 
Mr. Aghornath Mukerji declared < 

service sufficient and ordered case 


to be put up : . 26th November, 1921. 
Notice to Gyan Devi had not re- aE i 
turned and case postponed. Court e 


ordered fresh notices to issue for 

Jwala Devi, a and Gauri 
Shankar . 14th January, 1922. 
Gauri Shankar’s bites toed : 

unserved with the report that he 

was not at Satti Chaura but at 


¿Sariyan (Unao District). No- 


26: 


tices on Balgovind and Jwala Devi 
served by affixation .. Ka *. Do. 


Gyan Devi served personally -.. 17th December, 1921, 


e 
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27. Babu Raja Ram, Subordinate 
-:--' Judge, held service insuficient. D iR 
-31° -° Case fixed for 18th February .. 14th January, 1922. ` 
28. Notices to Balgovind and Jwala ii 


~ -Devi sent by registered post had 
` come unseived, and Gauri Shan- 


kar’s notice not returned .. - I8th February. 
29. Case postponed to .. . 2nd March, 1922 
30. - Plaintiffs’ application and affidavit. ee 
» | .ifor substituted service .. 2nd March, 1922. ` 


-31. Court ordered substituted service - 

by affixing copy on the outer door 

and by beat of drum and -by publi- 

cation in “-Alburid” and fixed a 

25th March for hearing 3rd March, 1922. ~ 
32. Case called on. Defendants abe 

sent. As “Alburid” had not come, f 

case again’ postponed to ist April. 25th March, 1922. 


33. Case again postpones for the . a 
same reason ‘ 2gth. April, 1922, . 
34. Case taken up. Defendants aie . 
. Sent.and court passed ex-parte 
order for`fival decree for fore- 
closure .. 29th April, 1922, 
35. „Application -by Cae: ial: i 
, Jwala Devi and Balgovind to set - Be ote 
. aside the above order .. 21st June, 1922. 
36. - Applicants applied to be allowed a a 
=ë to pay the money and deposit it 
- in court. No order ` : .. 29th July, 1922. 
“The ofiginal decree in the suit was passed e.v-parte in Jan: 
_uary, 1920. It was, however, set aside by Babu Lachmi 
Narain Sahib, Subordinate Judge of Cawnpore, in January, 
1921, ‘The suit was one for foreclosure, and claimed that 
rélief. It was heard on the merits ` and decided by the learned 
Judge on the sth of February, ’ 1921. The defendant, Gauri 
Shankar, put inno defence, The issues were settled as fol- 
lows :— 

t. What sum, if any, are.the plaintiffs entitled to on the 
basis of the mortgage bonds dated the 4th of January, 1912 
and the 25th of May, 1912? ` 

2. Whether the interest at 97 per annum with six “month. 
É ly rests ‘is: s penal? 
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foreclosure, and of obtaining from the court a decision as to 
the actual amount due under the mortgages. The learned Judge 
gives no reason, but in his judgment he ascertains and decrees. 
the-amount due, less a sum for proportionate costs, and awards 
to the plaintiffs interest at the contractual rate till the period 
of grace; namely, six months, and thereafter future interest at 
the court rate, in terms of Order 34, rule 4 of the Code of 
Civil Procedure, allowing six months for payment before sale. 


“It is quite clear. that this provisional decree was a provisional 


decree for sale. In the recital of the plaintiffs’ claim, the learned 
Judge describes the suit as one for recovery of the amount due 
by sale of the hypothecated property. The plaintiffs throughout 
have relied upon the fact that they were asking for foreclosure. 
But it is evident from the judgment, that either they modified 
their claim and asked for a sale, or the learned Judge, in the 
exercise of his discretion under Order 34, rule 4, sub- 
section (2), Civil Procedure Code, intended to pass a decree for 
sale in lieu of:a decree for foreclosure. This is made evident 
by the operative part of the judginent citing Order 34, 
rule 4. Rules 2 and-3 relate to the preliminary and final decrees 
in a foreclosure suit, but rule 4, sub-section (2) provides that 
in a.suit.for foreclosure, if the plaintiff succeeds and the mort- 
gage is not a mortgage by conditional sale, the court may,-at 
the instance of any person interested in the right of redemption, 
pass a decree fof sale in lieu of a decree for foreclosure on 
such terms as if thinks fit. 


The decree drawn up in the office of the Subordinate Judge 
and signed by the ‘Munsarim as the ministerial officer of the 
court, was a preliminary decree for foreclosure. We have come 
to the conclusion that the court of the Subordinate Judge had 
ho jurisdiction, in view of the judgment, to draw up sucha 
decree. The Code is clear in insisting that the decrec, which is 
drawn up by the court, shall be in accordance with the judg- 
nent. It will be necessary for this Court to direct an enquiry 
in Cawnpore as to the circumstances undet which this decree 
came to be drawn up in this way. In our opinion this decree 
is invalid and vitiates the whole of the subsequent proceedings 


‘which have been taken subsequent thereto in the Subordinate 


Judge’s Court. The objection is stated in the 6th ground of 
the appeal of Jwala Devi in the following terms:— - 

“The preliminary decree is incorrect and not according to 

the order of the judgment dated’ sth l'ebruary, 1921, and hence 

the whole procecdings thereafter are’ null and void.” . 


With this view we agree. Whether we ought merely to 
declare it void, or to set it aside ourselves, is a question of pro- 
cedure, which, in view of the line taken by the Bar in this case, 


‘must be discussed hereafter, It is contended by Sir Tej Bahadur 
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Sapru, on behalf of the plaintiffs, that the defendants knew of 
the form of the decree. There is certainly no evidence on the 
record that they did, but it is said that they must have knowp. 
It is a priort improbable that they knew. There is no reason 
why they should have known. Litigation is not conducted in 
this province by Solicitors, who, as a matter of routine, concern 
themselves with looking at the minutes or the judgment as 
actually drawn up in an English Court. In India the Court 
makes itself responsible for the drawing up and final issue of 
the decree. An interval of time elapses between the judgment 
and the decree, and the officer charged with the duty of 
writing the decree gives notice to the parties of the intention to 
prepare the decree. But although the defendants were. much 
concerned to save the equity of redemption, if they could, 
they were not concerned, once a decree for sale had been passed, 
to examine the formal document in which the decree was 
drawn up. If the officials of the court did their duty, the 
document would follow the judgment, the total sum being a 
mere matter of arithnietic worked out on the direction contained 
inthe judgment. It could not be worse for the defendants than 
the decision which the Subordinate Judge had given, and was 
not likely to be better. There isarule in this High Court that 
the proposed decree, before being finally passed, should be 
submitted to and initialled by the Vakils on both sides. It is 
a valuable rule,’ and it.is a practice which has been much 
followed in the subordinate courts, but there appears to be no 
rule in the subordinate--courts, a matter which this Court may 
well consider that it would be desirable to rectify. 3 


The difference between a decree for foreclosure and a 
decree for sale, is of course considerable. In either case the 
mortgagor gets 6 months time to pay the money, but after the 
expiration of that 6 months period of grace, in the case of a 
foreclosure, the property passes to the mortgagec, and no /ocus 
penitentiae remains to the mortgagor; whereas in the case of a 
decree for sale, there is.the further delay caused by the prepara- 
tion of the proclamation of sale, and the fixing of the date, a 
matter which we understand frequently covers two months or 
so. Then if the sale is successful, it has to be confirmed by the 
court and the debtor or mortgagor has stilla month within 
which he may deposit the money with interest and save the 
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possible, even though interest at a high rate is running against 
them. 


« The lower court seems in its judgment iota been not 
unnaturally influenced by the indications of procrastination on 
the part of the defendants in this matter and to have come to 
the conclusion that they were well aware of the foreclosure 
decree against them before the 15th of June, 1922—when they 
say they learnt it through their agent—from a triumphant remark 
of the munib of the decree-holders, who told them thaf the 
decree-holders would obtain possession of the niortgaged-pro- 
perty. The learned Judge does not say how and when the 
knowledge came to them earlier than the 15th of June, and the 
only ‘evidence of its coming to them, is the application’ upon 
which the order under appeal was made, which was dated 21st 
June 1922, and it was not until a special and supplementary 
petition was put in by the defendant, Balgobind, on the 29th of 
July, 1922, that they formally took objection that the judgment 
and notice of hearing for the making of the decree absolute was 
for sale, whereas the actual decree absolute was for foreclosure. 


Not the least extraordinary feature of this remarkable case 
is that the learned Judge himself, from whom this appeal has 
been brought, in the judgment which is before us, should have 
missed this point. He says: 


e 

“The case was then heard on the merits, and the court 
passed a foreclosure decree under Order XXXIV, rule 4 of the 
Civil Procedure Code (which it could not do by law) on the 
sth of February, 1921, allowing the defendants 6 months with- 
in which to redeem. I find from a perusal -of the judgment of 
Babu Lachmi Narain Sahib, that the contesting defendants 
went to issues only on the amount due under the mortgage deeds 
and the penal nature of interest.” 


We are unable to understand how the learned Judge could 
have failed to notice the fundamental error which. had occurred 
in these proceedings, if he had read the judgment of the sth 
of February, 1921, and appreciated that he was dealing with 
a decree for foreclosure. z 


.On the 30th of August, 1921 the plaintiffs presented in 
the court of the Subordinate Judge an application for a decree 
absolute for foreclosure. This application, although ignoring 
the judgment, was consistent with the original claim for relief 
in the plaint and with the decree which they had either dis- 
honestly obtained from an innocent and careless official, or 
which they had procured from him by chicanery-and cotrup- 
tion. Whatever anybody else connected with the case knew on 
the 30th August, 1921, they knew quite well that they were 
not entitled to a final decree for foreclosure and that the pre- 
liminary decree was a-dislronest proceeding. ..- -+---- +--+? 
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The next step is perhaps more remarkable than anything 
which has gone before. On the plaintiffs’ application for a 
decree absolute for foreclosure, the court issued a notice, pn 
the ordinary printed: form of notices, to the respondents to 
show catise why an order for preparation of a decree absolute 
for sale should not be passed, that they, the plaintiffs, were 
applying for an order absolute for the sale of the property 
and informing the defendants that if they had any objectiort 
to an order absolute for sale, they should attend the court on 
the 2sth.of March, 1922, at 10 o'clock. This notice, we are 
told, was issued under the signature of the same Munsarim 
who had drawn up the preliminary decree for foreclosure, and 
the matter of the issue of this notice for sale based upon an 
application for foreclosure, is a further matter upon which 
this Court will have to direct an enquiry. The greater part 
of the judgment of the learned Subordinate Judge deals with 
the difficulties in effecting service and the shifts adopted by 
the various parties to evade service, no doubt with the object 
of putting off the sale as long as possible with the intention of 
finding the money when they could no longer stave off the sale. 
They probably had no intention of appearing to resist a decree 
absolute for sale. There was no reason why they should. They 
could not hope to resist it successfully, and after the judgment 
of the 5th of February, 1921, they could not escape the obliga- 
tion ultimately ‘of providing the money, if they were to save 
the property. But if the decision of the Subordinate Judge is 
accepted, namely, that they did in fact receive this notice, and 
in some way or another constructively or directly knew all about 
‘it, then the result is that, having received notice of an application 
for sale, and having deliberately kept away because they could 
not resist the order, a decree absolute for foreclosure was passed 
ex-parte against them for default in appearing to resist a decree 
for sale. Itis clear that an order so passed cannot stand. It 
matters little on what ground it is put. It seems to be vitiated 
by almost every objection to which an order can be exposed. 
One of the contentions before us by Sir Tej Bahadur Sapiu, on 
behalf of the respondents, was that the case did not come within 


“Order IX, rule 13 of the Civil Procedure Code, because the 


appellants had failed to satisfy the court that the summons was 


not duly served, or that they were prevented by any sufficient 
‘cause from appearing. Assuming that they knew that they were 


summoned to appear to show cause against legal proceedings 
which were being taken against them, and that they were not 
prevented from appearing, and probably never had any intention 
of doing so, the question still arises whether the summons was 


‘duly. served within the meaning of rule 13. The words “duly 


served ” would appear to relate to the method of service, but, 
in ouur view, a summons cannot be said to be “duly served”, 
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which is a misleading document, having no relevancy to the 
real proceeding which is contemplated, and having no reference 
ta the order ultimately passed. Under such circumstances, 
service, even if effected, is a mere sham, and this is not by mere 
et post facio reasoning because the train had already been laid 
by the application of, the 30th of August for an order for 
foreclosure. 


Sir Tej Bahadur Sapru, on behalf of the plaintiffs-respond- 
ents, argued that no notice is really necessary to show cause 
against the making of a decree absolute. The learned Subordi- 
nate Judge disagreed with this view, and held that the practice 
in this Province, approved by the High Court, was to give 
such notice. We do not propose to follow the respondents’ 
counsel into these high flights of procedure. It is only a rule 
of practice at the best, and no rule can apply so as to render 
the issue of a false notice equivalent to the absence of any 
notice at all. 


It is dificult to acquit the plaintiffs of complicity in the 
scheming by which this notice was issued. It is difficult to 
suppose that it was done by the Munsarim as the result of sheer 
ignorance and incompetence. He must be credited with having 
had some object to fulfil, or some obligation to repay in adopt- 


ing such an astounding departure from the ordinary routine 


of his -office. But in considering the rights of the defendants, 


these alternative contingencies have no importance. The court 


issues these notices through its responsible ministers, and as 
their Lordships of the Privy Council pointed out in the case of 
Kala Mca v. Harperink (°), (in dealing with a litigant who had 
been tricked as the result of clumsy misrepresentation by one 
of the court’s sale officers) said: : 


“ Itis incumbent onthe court to be scrupulous in the extreme, 
and very careful to see that no taint or touch of fraud or 
deceit, or misrepresentation is found in the conduct of its 
ministers. The court, it is said, must at any rate not fall 
below the standard of honesty which it exacts from those on 
whom it has to pass judgment. ‘The slightest suspicion of 
trickery or unfairness must affect the honour of the court 
and impair its usefulness.” 


“To paraphrase their Lordships’ final sentence in this connec- 


tion “it would be disastrous; it would be absolutely shocking, 
if this Court were to enforce against a mortgagor, or any one 


‘interested in the equity of redemption, a foreclosure decree, 


when he had been misled by its duly accredited agent through 


the issue of a notice for a decree for sale” 


The mortgage debt is under Rs. 18, 6085 The mortgaged 
property is said to be worth at least Rs. 45,000. Some one is 


. (1) [1908] I. L, R., 36 Cal., 323 at 334. 


. $ 
VOL. ÉXIL)] HIGH COURT 8o1 


obviously concerned to save the equity of redemption. We are 
of, opinion that no summons for making a decree absolute for 
foreclosure was ever served at all, and that the decree obtairted 
was trregular and must be set aside. 


We now come to the question of procedure which has been 
much argued before us. It was suggested on behalf of the 
plaintiffs-respondents, when they began to realise that the ca- 
parte decree absolute was doomed, that we ought to'send the 
case back, and allow the parties to renew the conflict as from 
April 1922, when the decree which we now set aside was 
obtained, and renew it, probably before a fifth Judge, at such 
time as the court, already overwhelmned with work, is able to 
fix, after fresh devastating efforts to serve such of the defend- 
_ ants as may then be still surviving, or their legal represen- 

tatives. We are unable to take this view. We are seized of the 
whole matter. The record is here. The rights of the parties 
are clear. The preliminary decree, even after the expiration 
of 3 years and 4 months, ought to follow the judgment. In 
our opinion, as we have said, the preliminary decrce of the 5th 
of February, 1921 is waste paper, and no decree absolute based 
upon it would be binding on the defendants. 

Sir Tej Babadur Sapru, on behalf of the plaintiffs, contend- 
ed that he was entitled to stand on that decree and to enforce 
foreclosure, although he had never obtained an order for it from 
any judicial tribunal. He suggested, further, that if we left 
the defendants to take such steps as the Code and Rules pro- 
vide, either by way of appeal or review, to set aside that 
preliminary decree, he had a complete technical and equitable 
answer. It is open to his clients, if the case should go fur- 
ther, to raise any objection they may be advised. So far as 
we were able to follow his argument, he relied upon a kind of 
equitable estoppel by conduct. ~ But there can be no estoppel 
against a litigant arising out of the wrongful acts of the court, 
permitted or performed by its own officials, and we can see 
no ground of équity, justice or good conscience, which would 
justify us in upholding this preliminary decree. 

The learned Judge says that the defendants were well aware 
of all that was going on, but the learned Judge himself appears 
to be unaware that no notice for a decree absolute for foreclosure 
was even isstied from his court. Apart from any provision of 
the Code, we are of opinion that we have inherent power to 
correct such a mistake by any means consistent with the ends 
of justice. Even if the defendants have not taken every step 
open to them, or have not shown a prompt sense of their 
obligation, or a right appreciation of the appropriate procedure, 
itis nonetheless (as Lorp Justice Bowen said in the case of 
H. Cropper v, Smith(*), the object of courts is to decide the 
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civ, rights of parties, and not to punish them for mistakes they may 
1o24 make in the conduct of their case, by deciding otherwise than 
— in accordance wiih their rights. But it seems to us further 

Rascon that section 151 could not be invoked more appropriately, than 
Sao in a case like this, for the purpose of correcting such a mis- 


Kumar. carriage of justice appearing on the face of the proceedings, 

Walsh. A, *#nd there is abundant authority, which it would be wearisome 

l Cy. to cite, there being no case quite analogous to this one, where 
the Courts in India have held themselves justified, under this 
salutary provision, in making such orders in the nature of 
consequential orders, as may be necessary for the ends of 
justice, and to prevent an abuse of the process of the court, 
which we take to include the idle multiplicity of proceedings. 


We, therefore, exercise the inherent powers reserved to us 
by this section, and set aside not only the decree absolute, but 
the preliminary decree of the 5th of l'ebruary, 1921, and restore 
the parties to their rights and obligations respectively under 
the judgment of Babu Lachmi Narain of that date. -We are 
satished, although every sort of argument was addressed to us 
designed to show that we had no such powers, that we have 
power, in the light of what has happened and what must now 
be done, to extend the time for payment. The 6 months allowed 
in 1921 has been effected chiefly by the plaintifis’ own acts. 
But the Code seems to us to be clear on the subject, as, 
apart from the provisions of O:der 34, section 148 enables a 
court to extend any time fixed by the court for the doing of 
any act allowed by the Code. The time fixed by Babu Lachmi 
Narain was clearly a time which he was allowed by the Code 
to fix, and we have power to extend it, and we differ from the 
decisions and dicta which have been cited to us from judgments 
in this Court, which seem to hold that the court has no power 
to extend the time fixed hy its own decree. We are further 
satisfied that, under section 151, we have power, not merely to 
set aside this abortive proceeding but to pass such order as the 

; court ought to have passed itself, and can, if we refer the matter 
° back, still pass. The sole djfficulty that has troubled us has 
been in determining how the interest should run during this 
litigious interval. The matter seems to us to be due to faults 
on both sides, and also to faults on the part of the ministerial 
officers of the court, In such a matter, interest partakes of the 
nature of damages, which their Lordships of the Privy Council 
have said the court may mould according to its will. We think 
that the plaintiffs ought to have the contractual rate for the 
period granted by the Subordinate Judge, namely, from the 5th 
of February, 1921 to the 5th of August, 1921, and after that 
date, the court rate down to the date of sale or payment, a 
result which seems to do rough justice to both parties: 
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We,. therefore, direct a preliminary decree for sale to be am 
drawn up, and we give the plaintiffs 6 months from the date of 1924 
this judgment for payment. In other respects the decree is‘to paaa 
follow the usual provisions applicable to a decree for sale under BALGOBIND 
Order 34, rule 4 of the Civil Procedure Code. The appellants Ran 
must have the costs of this appeal on the higher scale and of Kumak. ` 





the proceedings in the court below. D 
Appeal allowed. VES; 
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Criminal Proccdure Code of 1923, seclion 146 (1) —" Competent June, 4 
court” —Nol limited to civil couris—Inciudes Revenue Courts Boys, J. 
also—U, P. Land Revenue Act (Local IL of 1901), section 40— i 
Order of mutation—Atounts to a decision by competent court. 


The words “competent court” in section 146, clause (1) of 
the Code of Criminal Procedure are not limited to a competent 
civil court but would include the order of a competent Revenue 
Court declaring the person entitled to the property and putting 
him in possession and ordering mutation in the Revenue Records 
in his favour under section 40 of the U. P, Land Revenue Act 
(Local Act III of 1901). 

One J died leaving a widow and certain collateral relations, 
There were disputes as to succession, and pending mutation 
proceedings in the Revenue Courts, the’ District Magistrate 
attached the property under section 146 of the Code of Cri- 
minal Procedure and put it into the possession of a Receiver, 
The Revenue Court ordered mutation in favour of the widow, 
but on an application by her for delivery of the property from 
the Receiver, the District Magistrate declined to order delivery 
till the expiry of the period of limitation for filing a second 

. appeal against the order of mutation, or till the decision of 

, a second appeal, if one were filed. Held, that the order was 
without justification and the widow was entitled to a release 
. of the property from the hands of the Receiver. 


CrimrNaL Ruvision from anerder of N. H. Goron liso,” 
Magistrate ist Class, Etawah. °, 


Baleshwart Prasad, Kumuda Prasad and Ambika Prasad, 
for the applicant. 


M. Wali Ullah, for the opposile-party. 
© R. Malcomson (Assistant Government Advocate), for the 
Crown, 
The fullowing judgment was delivered by 


Boys, J.—1n this-case one Jado Rai died on May the gth, *Boys,J. 
#923. There were three claimants to his property. Tirstly, 


* Cr. Rev. No. 249 of 1924. 
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the present applicant, his widow, secondly, sume collaterals and, 
thirdly, Sri Thakurji through Sheo Manohar. With the third 
ofthese we are not concerned. A civil suit was filed on behalf 
of Sri Thakurji but Sheo Manohar expressed his inability to 
pursue it and it was dismissed. ‘The remaining two parties, 
the widow applicant and the collaterals, have been contending 
before the Magistrates under Chapter XII of the Code of 
Criminal Procedure, and in mutation proceedings before the 
Revenue Court. At the request of the parties, on the roth of 
August, 1923, the District Magistrate attached the property 
under section 146 of the Criminal Procedure Code. In the 
mutation proceedings mutation was ordered on the 2oth of 
February, 1924 in favour of the widow practically on the basis 
of title. No emphasis, however, need be laid particularly on 
this last point because whether the mutation court finds a party 
entitled on the basis of possession, supported by evidence of 
title or on title alone, it declares that person’s possession and, if 
necessary, orders that he be put into possession. In this case the 
order would necessarily be one that the applicant widow be put 
into possession as she could not be in possession already, the 
property being under attachment. In pursuance of this order 
in favour of the present applicant widow, the Assistant Collect- 
or, onthe 26th of February, ordered the receiver to “hand 
over” the property to the widow. One day before this, the 
Collector had, on the application of the opposite party without 
notice to the present applicant, passed an order staying the 
delivery of the property to the applicant by the receiver. Of 
this order the Assistant Collector had been unaware. On the 
28th of Iebruary the Collector refused, till the hearing of mu- 
tation appeal, an application by the widow that the property be 
given to her. ‘This appeal was dismissed on the 7th of April, 
and on the 8th of April the Collector again refused the widow's 
application for possession until the period of limitation for a 
second appeal had expired, or if a second appeal was filed, till 
that appeal was decided. The applicant widow, next, on the 
Ith ot April, 1924, tried to get the Assistant Collector to 


-order the execution of his order of the 26th of February. This 


he paturally refused to do in view of the fact that his superior 
court (that of the Collector) had already refused to allow 
the property to be handed over. At the end of all these pro- 
ceedings, the applicant has come up in revision against the 
order of the Assistant Collector dated the 17th of April and 
has made no application against the order of the Collector 
dated the 8th of April. If, however, it appears to me that the 
Collector was not justified in refusing to hand over possessiun, 
1 think, Lin turn should not be justified in refusing to give 
the applicant here an order merely because she has applied in 
revision against the urder of, the Assistant Collector instead 
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of that of the Collector. It would obviously be desirable in  caruva, 
the plain interests of justice to pass such an order as I could i924 
properly pass under section 561 (a) if not otherwise. In one pra 
sense the applicant is not wholly to blame for coming up against Ram Sx 
the wrong order, for -originally it was the Collector himself gy Kisnuy 
who made a mistake, on the 25th of February, 1924, in passing i 
his order without notice. It was this that led to alternative Boys, J. 
cross-applications in his court and that of the Assistant Collect- 
or. The point now that I have to consider is whether the 
order of the revenue court in favour of the applicant widow 
was an order such as is contemplated by section 146, clause (1) 
of the Code of Criminal Procedure, #.¢., an order of a eom- 
petent court determining the person entitled to possession. Two 
questions arise in this connection:—Firstly, do the words 
“competent court” medn “a competent civil court”. I think 
that it is really clear that they are not so limited. In the first 
place, where the intention is to confine the power to a civil 
court, we find itso stated, and, secondly, the Code of 1882 
actually had the phrase “a competent civil court” and the 
word “civil” was deliberately dropped in the Code of 1898. 
The next question is whether the revenue court’s order, under 
section 40, determined the person entitled to possession. I think 
this also is hardly open to doubt. Section 40, clatise (2) says 
that the court, if unable to satisfy itself as to which party is in 
possession, “shall ascertain by summary enquiry who is the 
person best entitled to the property and shall put such person 
in possession ”. It, therefore, appears clear that a competent 
‘court has now determined the right of the widow-applicant here 
to possession. I may note here that the Collector has not 
supported his refusal to allow the widow to have possession by 
any argument that her right to possession has not been deter- 
mined by a competent court but merely apparently has been 
guided by his idea of its being likely to prove convenient to . 
wait further till the matter had-been conclusively determined 
in favour of the widow or the other party. Possession in this 
view might have to remain with the receiver until the mattér 
had been decided, some ten years hence, possibly more by the - 
Privy Council. , 
The application is, therefore, allowed aud 1 order the Collect- 
or to take action under section 146 of the Code of Criminal 
Procedure to release the property from attachment and to order 
the receiver to hand it over to the applicant, Musammat Ram 
Sri. - 
i Application allowed, 
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RAJPATTI 
UCFSUS 
EMPEROR rarovcea DEOLI.* 

Criminal Procedure Code, section 488, cl. (3)—Decree for restitu- 
lion of conjugal rights—Subsequent ill-treatment of wife by 
husband —Wife absolved from condition of living with husband 
—Magistrate’s order—Whether justified. 

A decree for restitution of conjugal rights passed’ by the’ 
Civil Court, in the husband's favour, against his wife, cannot 
for ever fetter the discretion of the Magistrate, in the exercise 
-of his powers, under section 488 of the Code of Criminal. 
Procedure. 

Where, after the passing of a decree to the husband, against- 
the wife, for restitution of conjugal rights, it was found that 
the wife was being ill-treated by the husband, held, that the 
Magistrate was justified in making an order for an allowance 
for maintenance, in exercising his discretion in favour of the 
woman and absolving her from the condition that she must 
live with her husband. (Criminal Procedure Code, section 
488, clause (3), referred to.) 


CRIMINAL Rererence by K. G. Harter Eso, Sessions 
Judge of Benares. 


The applicant was not represented. ° . 
Kumuda Prasad and Ambika Prasad, for the opposite: party. 
The following judgment was delivered by i é 


Boys, J.—This is a reference by the Sessions Judge of s 
Benares recommending this Court to quash the order of the 
Joint Magistrate of Benarcs ordering the accused in the case, 
Rajpatti, to pay a monthly allowance of Rs. 8 to Musammat 
Deoli, the applicant in a case under scction 488 of the Code of 


Criminal Procedure. li appears that on the 15th of November, 


F922, the husband got a decree against the wife for restitution 
of conjugal rights. The Magistrate in this case was asked by 
the wife to give her un order for maintenance unrestricted by 
any condition that she should live with him. The order ‘actually 
passed by the Magistrate does not expressly free her from any 
condition. But it was clearly intended so to do, in that the 
Magistrate says that he thinks “ she is quite justified in refusing 
to live with him ” and then goes on lo give her an order. That 
order he was entitled to make, under the proviso to clause (3) 
of section 488 of the Criminal Procedure Code, under ordinary 
circumstances. The learned Sessions Judge remarks that he 
would consider the Magistrate’s order justified if the matter 
were res inlegra. But he considers that the decree passed on 
the 15th of November, 1922, was binding on the Magistrate. 
* Cr. Ref. No. 266 of 1924, 
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It seems to me that the weight to be attached to a decree must 
depend upon the particular circumstances of the case and that 
no hard and fast rule can he laid down that a decree of a Civil 
Court is for ever and aye binding on the Magistrate or that his 
discretion is never fettered. Tt is clear that if the decree had 
only been passed the day before, it would require something 
very strong indeed. to justify-a Magistrate in ignoring it. Tt is 
equally clear that if it had been passed 20 years before and the 
woman had yearly endeavoured to get her husband to allow 
him to live with her and he had driven her out with blows, 
the Magistrate could not possibly be expected to hold himself 
bound in any way by the terms of that decree. Now, in this 
case, the decree was passed some 13 months before. She made 
her application on the 11th of January, 1924. Itis equally 
clear -from her own evidence, which I have had read to me, 
that after the decrec she was taken to her husband’s house and 
was driven out from there with blows. In other words, she 
was so ill-treated when there that she had to go. The truth of 
this evidence is confirmed by Damri, the Chaudhri of the caste, 
who says that he and others had to go to the husband's house 
at the request of the husband’s mother in order to bring the 
applicant, Musammat Deoli, away because there were constant 
rows and she was being ill-treated. Under the circumstances, 
it appears to me that the Magistrate was justified in exercising 
-his discretion in favour of the woman and in favour of absolving 
her from the condition that she must live with her husband. 
In fact, any other order would simply amount to this that the 
-husband can , first get a decree for restitution of conjugal rights 
and then turn his wifé out without an allowance at all. Let the 
. reference be returned. 


Reference returned. 


UMA SHANKAR (Defendant) 
TCNSUS ‘ 
GOBIND NARAYAN AND anotuer (Plaiutiffs).* 


Principal and ageni—Acknowledgmeni of hability—When agent uot 
authorized to make—Inference by court—IVhat is a goud,signa- 
ture. . 

The mere fact that the defendant used to write letters on 
behalf of his principal is not sufficient in law to enable the 
court to infer that he was an authorized agent for the purpose 
of making an acknowledgment of liability. 


*S, A, No, 1288 of 1922, 
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The name of a firm in the heading of a business letter ls 
a good signature in law, Mathura Das v, Babu Lal, 1. L. R, 
1 All, 683 and Mohesh Lal y, Busunt Kumaree, L.E. R, 
6 Cal, 340, followed. 
SieconD APPEAL from a decree of Banu Gorat, Das MUKER- 
ji, District Judge of Cawnpore, confirming a decree of Mautvi 
Satvep IviikHar Husain, Subordinate Judge. 


Iqbal Ahmad, for the appellant, 
Kailas Nath Kalju, for the respondents. 
The judgment of the Court was delivered by 


Dantgns, J—The only question in this appeal is whether 
a certain letter, Exhibit 2, is a good acknowledgment of liability 
so as to extend limitation against the defendant-appellant with- 
in the meaning of section 19 of the Limitation Act. The letter 
purports to be from the defendant’s firm, Ram Charan Jagdish 
Prasad, to the plaintiffs’ firm, Sheo Baksh Sri Narain. As far 
as the contents of the letter are concerned, it contains an 
acknowledgment of liability sufficient to come within the section. 
It was written by Piyare Lal, the Munim of the defendant. It. 
bears no signature other than the name of the firm in the head- 
ing of the letter. Sucha signature has, however, been held to 
be good in Mathura Das v. Babu Lal (‘) and Mohesh Lal v. 
Busunt Kumaree (?). The question remains, however, whether 
there is proof that Piyare Lal was authorised to make an 
acknowledgment on behalf of his principal within the meaning 
of Explanation 2 of the section. The court below holds that he 
was, on the ground of an admission made by the defendant that 
Piyare Lal used to write letters on behalf of his principal. No 
evidence was offered by the plaintiffs on this point. No ques- 
tion was put as to whether this particular letter was written by 
the authority of the principal or as to whether Piyare Lal was 
authorized to acknowledge debts on behalf of his principal. It 
was distinctly denied that he was authorized to execute a hundi. 
Wethink that the mere fact that the defendant used to write 
letters on behalf of his principal is not sufficient in law to enable 
the court to infer that he was an authorised agent for the pur- 
pose of making an acknowledgment of liability. On this ground 
we allow the appeal, and as the suit, apart from the acknowledg- 
ment, was admittedly beyond time, we dismiss the suit with 
costs in all courts. , l 


Appeal allowed. 
(1) [1878] I. L. R., 1 All, 683. i 


(2) [1880] I. L. R, 6 Cal, 349. 
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SITA RAM SINGH anv ANOTHER (Plaintiffs) . CIVIL 
i Versus ; f 1924 
CHEDDI SINGH anp otuers (Defendanis).* ddd, 
Limitation—Subsequently born Hindu son—Ahenation— Other mem- TEF 
bers of family not party to decd alive— Right to avoid alienation SATIA J; 


— Only one cause of action. LAL J. 
A subsequently born Hindu son has a right to avoid an alien- 
ation which took place at a time when other members of the 
family, not parties to the deed, were alive, but he cannat get 
a fresh start for the purpose cf limitation from the time of his 
birth. Tulshi Ram v. Babu, I. L. R, 33 All, 654 and Bhup 
Kuar v. Balbir Sahai, 19 A. L. J. R., 978, distinguished. Ondh 
Behari Singh v. Suraj Bali, 61 I. C., 801, Chokhey Singh v. 
Hardeo Singh, 64 1. C., 757 and Sheoambar Khan v. Ratipal 

Singh, 6s I. C., 404, referred to, 
SECOND APPEAL froma decree of BABU JOTINDRA MOHAN 
ASU, Second Additional Judge of Gorakhpur, confirming a 
decree of Basu Grisa Prasan, Subordinate Judge. 


St. C. Thompson, for the appellants. 
Surendro Nath Sen, for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a plaintiffs’ appeal arising out of a 
suit brought by two plaintiffs to set aside a deed of transfer by 
their father on the ground that there was no legal necessity for 
it. The plaintiffs’ case was that the elder plaintiff had attained 
majority within three years of the date of suit. _ The pleas in 
defence, amongst others, were that the elder plaintiff was mores 
than 21 years old at the time of the institution of the suit and 
that the younger plaintiff had not been born on the date of the 
alienation at all. f 


Both the courts below have dismissed the claim. The find- 
ings are that plaintiff No. 1 was more than 21 years of age at a 
the time of the institution of the suit and that the plaintiff - 
No. 2 had not been born on the date of the alienation, 


‘It is contended in second appeal before us that inasmuch’ as 
the plaintiff No. t had a right to challenge the alienation and 
the plaintiff No. 2 was born while that right was subsisting, the 
plaintiff No. 2 also acquired the right to challenge the alienation, 
and that, so far as he is concerned,*his claim cannot be barred 
by time if three years after his attaining majority have not 
expired. We are unable to accept this contention. : 


Although it cannot be disputed that a subsequently born - 
Hindu son has a right to avoid an alienation which took place 
* S. A. Nos. 120 and 121 of 1923. 
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at a time when other members of the family, not parties to the 
deed, were alive, it docs not follow that he has a fresh start 
for the purpose of limitation from the time of his birth. When 
an alienation is made which is not justified by necessity, a cause 
of action arises in favour of all the other members to have it set 
aside arfd to recover possession from the alienee, but there is 
only one cause of actionin favour of the other members of 
the family. Successive causes of action cannot arise as new 
members are born year after year. If the contention of the 
appellants were to be accepted, the result would be that in 
many cases such suits would never become barred by time in- 
asimich as new members may be born before the minority of an 
elder member is over. 

The learned Advocate for the appellants has relied on the 
cases of Tulshi Ram v. Babu (') and Bhup Kuar v. Balbir 
Sahai (*), but both these cases are distinguishable inasmuch 
as no question of limitation arose in those cases. On the other 
hand, it has been laid down in several Oudh cases, vide Oud) 
Behari Singh v..Suraj Bali (3), Chokhey Singh v. Hardco Singh 
(4) and Shcoamber Khan v. Ratipal Singh (®), and which view 
has been followed by this Courf in several unrcporied cases, 
that the younger members of the family, born subsequent to 
the alienation, cannot get an extension of ihe period of limi- 
talion owing to their own minorities. We are of opinicn that 
this is a correct statement of the law.’ 

We accordingly dismiss this appeal with costs. - 

; : Appeal dismissed. 

(1) 1.1. R, 33 All, 654 (2) ae 19 A, 1 J R., 978, 


(3) Gi TyC,, 8or. (a4) G41. C., 757. 
(s) Gg I C, 40}. 





DEBI PRASAD (Plaintif) 
VErsus 
KAMTA PRASAD axd otters (Defendants) .* 


Pre- empition—Suit for—Previous history of villages—Wajib-ul-arz 
of last selilemeni—Provisions of— Custom, cxislence of—Then 
deemed to be abrogated—No fresh growitit. 

In plaintiff’s suit for pre-cmption, the previous history 
of the villages in disputé indicated that they were waste till 
about the year 1220 Fasli, when they were settled either with 
one man or two and that, since that time, the heirs and legal 
representatives of those persons alone had remained in posses- 

- sion. ‘The wafib-ul-ars prepared at the last settlement, in 


* S, A, No. 91 of 1923. 
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1885, however, contained the word ‘nadarad' (nil) against 
the paragraph relating to the custom of pre-emption, z 
Held, that even if a custom of pre-emption had existed 
prior to 1885, it must be deemed to have been abrogated. 
There was no evidence of a fresh growth since that time. 
SECOND APPEAL from a decree of Banu Jotrnpra Moan 
Basu, Second Additional District Judge of Gorakhpur, con- 
firming a decree of Banu Grisu Prasan, Officiating Subordi- 
nale Judge. ae 


M. L. Agarwala, for the appellant. - 
Sankar Saran, for the respondents, 
The judgment of the Court was delivered by 


SULAIMAN, J.—Sccond Appeals Nos. gt and 92 of 1923 
arise out of two suits for pre-emption. The only question 
raised in these appeals is whether there is a custom of pre- 
emption with regard to sales and usufructuary mortgages in the 
two villages, Salempur and Chainpur, in which the shares sold 
are situated. 


Both the courts below have held that the custom has not 
been established. The plaintiff relies on the entries of the 
wasib-ul-arscs of the-years 1833 and 1860, but the courts below, 
having regard to the previous history of the village, have 
concluded that «nasmuch _as the villages were waste till about 
the year 1220 Fasli, when they were scttled either with only 
ove man or two and that, since that time the heirs and legal 
representatives of these persons alone have remained in pos- 
session, there could be no occasion for its growth. If the 
matter had stood at that, we would have had some hesitation 
in upholding-the finding of the-courts below. 


It appears, however, that at the last settlement of 1885 the 
word “nadarad” (nil) was noted against paragraph 4 of the 
wajtb-ul-ars relating to the custom of pre-emption. ‘This was 
not all.. After reciting a number of other practices and customs 
prevailing in the village, the wajib-ul-ars gocs on to remark 
“With the exception of the aforementioned practices, therc 
are, for the present, no other prattices or customs; it is, there- 
fore, ordered thatthe ancient customs shall be maintained.” 
It is to be noted that these were not non-Muhammedan vil- 
lages in 1885 in respect of which strict proof with regard to 
the existence of the custom of pre-emption was required. . The 
entry in the wajib-ul-are clearly indicates that all the co-sharers 
agreed that there would, since that time, be no custom of pre- 
emption in vogue. Even if a custom of pre-emption had 
existed prior to 1885, it must be deemed to have been abrogated. 
There is no evidence of a fresh growth since that time. We may 
also note that the court of first instance has distinctly found 
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that the plaintiff had refused to make the purchase and had 
refused to accept a registered postcard containing an offer 
from the vendor and was, therefore, estopped from bringing 
ihe suit. The lower appellate court, however, has not gone into 
that question. 


Both these appeals accordingly fail and are hereby dismissed 
with costs. 


Appeal disinissed. 


ABDUL RAHIM (Petitioner) , 
Versus 

: ABDUL RAHMAN (Opposite-Party).* 

Civil Procedure Code, section So—Act done in official capacity 
—Molive immaterial—Siai for- damages for libel” bréughi 
against Police Officer—IVant of proper notice—Effect of. 

Section 80 of the Civil Procedure Code merely requires 
that the act complained of should purport to be done by the 
officer in his official capacity. Where the act was one such 
as is. ordinarily done by the-officer in the course of his official 
duties, and he considered himself to be acting as a public 
officer and desired other persons to consider that he was so 
acting, the act clearly purported to be done in his official 
capacity within the ordinary meaning of the term ‘ purport”. 


The motive with which the act was done did not enter into 
the question, a 


The causing of plaintiff's name to be centered in the history 
sheet, was an act which came within the scope of the ordinary 
functions of a police officer and want of proper notice on 
the part of plaintiff was fatal to his suit for damayes for libel 
brought against the said officer. 


Dakshina Ranjan v. Omar Chand, 38 C. L. J., 104 and 
Koti Reddiv. Subbiah, I. L. Rs, 41 Mad , 792, followed, Muham- 
mad Saddig Ahmad v. Panna Lal, 1. L. R. 26 All, 220, 
Bakhtawar Mal v. Abdul Latif, I, L. R, 29 All, 567, Jugal 
Kishore v. Jugul Kishore,*l. L. R, 33 All, 540, Jogendra 
e Nath Roy Bahadur v. J. C. Price, 1. L, R., 24 Cal., g84 and 
Bachcha Singh v. Jafar Beg, 13 A. L. J. R., 788, referred to. 
SECOND APPEAL from a decree of Panpit Rur Kisurn 
Acma, Officiating. District Judge -of Bareilly, modifying a 
decree of Basu Prro Natu Guost, Subordinate Judge. 
Lalit Mohan Banerji, Iqbal Ahmad and P. N. Sapru, for the 
appellant. 


B. E. O'Conor, Sir Tej Bahadur Sapiu, Sends Nath Sen 
and H. C. Desanges, for the respondent. 


i * S. A. No. 1181 of 1922, 
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The-judgment of the Court was delivered by . 


Danigts, J.—This second appeal arises out of a suit 
against a Sub-Inspector of Police for damages for libel. The 
cause of action is thus stated in para 2 of the plaint. 

“The defendant, taking undue advantage of his post asa 
Thanedar, through avarice, malice and enmity without any 
reasonable and sufficient ground and in order to cause loss 
to the plaintiff, made some wrong entries on different occa- 
sions, without the knowledge and information of the plaintiff, 
and eventually after secretly obtaining the permission of the 
higher authorities, dishonestly misrepresenting facts, entered 
the name of the plaintiff in the register of badmashes.”’ 


The real name of the register thus described is a “ History 
Sheet”. These History Sheets are confidential documents of 
the police department, of which not even the persons regarding 
whom they are prepared are supposed to be aware. 


The learned Judge of the court below seems to have been 
in some doubt whether the suit was one for libel, or partly for 
libel and partly for some unnamed kind of tort, but in this 
` Court at any rate the latter contention has not been put forward. 
The learned Subordinate Judge, who tried the case, came to the 
conclusion that the defendant was not responsible for the plaint- 
iff’s name being entered in the history sheet, that the plaintiff 
had, therefore, no cause of action and that, in any case, the suit 
was barred by limitation under Article 24 of the Limitation 
Act. He was also of opinion that whatever part the defendant 
had taken in reference to the plaintiff, had been taken in good 
faith. He omitted—and this is the only flaw in his otherwise 
excellent judgment-—to consider an issue which lay at the 

thréshhold of the pr oceedings and which had been raised before 
him, namely, whether the suit must fail on the ground of want 
of pioper notice as required by section 80 of the Code of Civil 
Procedure. ‘The case came in appeal before an Officiating 
District Judge who reversed the Subordinate Judge’s findings 
on all points. The judgment of the learned Officiating District 
Judge is not a satisfactory one, and if this were a first appeal, 
some of his findings might be dificult to accept even on the face 
of the judgment itself. As, however, this is a second appeal, 
his findings of fact must be accepted vnless it can be aad that 
there was no evidence to support them or that they are based 
on some error of law. His principal findings are that it was 
the defendant who caused the history sheet to be opened, and 
that in doing so the defendant acted out of malice and from 


improper motives. The second finding is not open to attack in’ 


second appeal. The first finding can be, and has been, attacked 
on the ground that it is based largely on a misreading of the, 
pleadings. The learned Judge was under the impression that” 
the defendant admitted in his written statement that the history 
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sheet was opencd at his instance. The defendant bad-in fact 
denied that he was in any way responsible for the entry. On 
the question of notice, the leaincd Judge held that no notice was 
necessary because the defendant acted ficm improper motives, 
and on the question of limitation he held that Article 120 of 
the Limitation Act was applicable and that, in any case, so 
long as the history sheet was in existence, ihere was a con- 
tinuing wrong which entitled the plaintiff to the bencfit of 
section 23 of that Act. The history sheet was not closed 
till 1y19 which was within one year of the filing of the suit. 


The first question which wehave to decide:is whether the 
defertdant was entitled to notice of the suit under section 80 of 
the Code of Civil Procedure. The’ plaintiff did in fact sevd a 
nolice to the defendant, but it is admitted that he filed his suit 
without waiting for the expiration of the two months presciiled 
by the section. If, therefore, notice was necessary, the suit must 
fail and should have been dismissed. The contention urged on 
behalf of the respondent in this cout is that which was adopted 
by the court below, namely, that section £o has no application 
unless the act complained of was done in gocd faith, Cn the 
language of the section, the question seems to us to admit of no 
doubt. The section does not require that the act should have 
been done in good faith; it merely requires that it should 
purport to be done by the officer in his official eapacity. If the 
act was one such as is ordinarily done by the officer in the 
course of his official duties, and he consideicd himself to Le 
acting as a public officer and desired other persons to consider 
that he was so acting, the act clearly purports to he done in his 
official capacity within the ordinary meaning of the term 
“purport”. The motives with which the act was done dË not 
enter into the question atal. Here the act complained of, | 
namely, causing of the plaintiff’s name to be entered in the his- 
tory sheet, was an act which came within the scope of the 
ordinary functions of a police officer; indeed it was one which 
could only be done by an officer of police acting in that capacity ; 
and there is no doubt that in reporting to his superiors with a 
view to the history sheet being ‘opened, he understood himself 
to bç acting, and would he understocd by his superiors to Le 
acting, in the capacity of Sub-Inspector. We agree with the 
observation of the learned Cuigr Justicy of the Calcutta High 
Court, in Dakshina Ranjan v. Omar Chand (1) that if the 
courts would be satisfied io give cficct to the natural meaning 
of the language uscd in the sccticns of the Ccce, a grcat deal 
of time would be saved. 


The view of the sectiens stated aleve was teken ly the 


e Calcutta Tigh Court in the case just cited, and was taken bya 


(1) 38 C. L. Ja 104. 
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Full Bench of the Madras High Court in Koli Reddiv. Subbiah 
(1). Itis suggested that the course of decisions in this court 
is in favour of the opposite view, and reliance is specially plaeed 
on a decision of Mr. Justice BANERJI. in Muhammad Saddiq 
Ahmad v. Panna Lal (7). That case certainly lends some 
support to the view put forward by the respondent. “Ihe case 
was one against a Sub-Inspector, and the acts alleged against 
him were that he wrongfully searched the plaintiff's hpuse, kept 
him for some hours in confinement at the thana, and publicly 
used abusive language to him. ‘The first two of these acis were 
acts which came within the ordinary scope of a Sub-Inspector's 
duties; the third was one which was entirely outside them, hat 
case was distinguished in two later cases to both of which the 
same learned Judge was a party, Bakhtawar Mal v. Adbul 
Latif (8), and Jugal Kishore w. Jugul Kishore (4). It was 
argued before us that because Muhammad Saddiq ‘Ahmad's 
case was distinguished in the two laler cases, it must be con- 
sidered to have been accepted as good law. This argument 
cannot be maintained either as a general proposition or with 
reference to these particular decisions. If a case is distinguished, 
il is unnecessary to express any-opinion as to its correciness, 
and it is notorious that cases are sometimes distinguished on 
very slender grounds to avoid the responsibility of appearing 
to overrule them, In the very case with which we are dealing, 
we find that in the casein 29 All., p. 567, BANERJI, J. referred 
with approval to a Calcutta case, Jogendra Nath Roy Bahadur 
v. d. C. Price (5), which is inconsistent with his own carlier 
decision. In the Calctitta case the deferidant was alleged to 
have acted maliciously and the main defence was that this 
dispensed with the necessity of notice. The learned Judges say: 


“We are not aware of any instance, certainly no such case has 
been cited to us, in which it has been held that the section 
does not apply to the case of a public officer charged with a 
tortious act done by him in his official capacity. The section 
does not seem to us to warrant the drawing of any distinction 
between acts of this kind done inadvertently or otherwise.” 


The most important of the*latter cases for our purpose is, 
however, that of Bachcha Singh v. Jafar Beg (*). It was 
suggested that the decision in it is consistent with the rule laid 
down in Muhammad Saddiq Ahmad’s case but we have examined 
the paper book and we find that this was not the case. The 
suit was brought jointly against a Sub-Inspector and a private 

(1) I. L. R. 41 Mad., 792. 
(2) L L. R, 26 All, 220. 

(3) IL L. R., 29 AlL, 567. 

(4) IL L. R., 33 All, 540. 

(s) LL. R, 24 Cal, 584. 

(6) [rors] 13 A, T, J. Ro 788. 
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OYL person, the allegation being that the Sub-Inspector, at the 
T924 instigation of the defendant and knowing full well that Bachcha 
— Siagh was innocent of the offence charged against him, had 


AspuL implicated him in a criminal trial in place of Bachcha Ahir, the 
Raum real accused. ‘The case was actually decreed by the District 
Aru, Judge against the other defendant on the ground that he had 
RAHMAN acted maliciously and without reasonable and probable cause. 
Danielt, J, It was dismissed against the Sub-Inspector solely on the question 
of want of notice, without determining whether the Sub- 
Inspector was actuated by malice or not. ‘This decision was 
upheld by the High Court. The effect of the decision was, 
therefore, that the Sub-Inspector purported to act in his capacity 
of a public officer whether he was actuated by improper motives 
ornot. Itis unnecessary for us to consider the English cases 
which have been cited on this question because those decisions 
all proceed upon enactments the language of which is different 
from that of the section which we have to construe. It is 
further unnecessary to deal with other issues, though we think 
that the case would have failed on the ground of limitation if 
not on other grounds also. We are in complete agreeinent 
with the view laid down by the Full Bench of the Madras High 
Court, Koti Reddi v. Subbiah ('), and we accordingly allow 
the appeal and dismiss the plaintiff’s suit with costs in all courts. 
«Appeal allowed, 

(1) 4t Mad.,"992, 





ac. > ` AFTAB BEGAM (Applicant) 
ae Versus 
a HAJI ABDUL MAJID KHAN (Defendan!).* 
ede Arbilralion—Jurisdiction of court—When ousled— Preventing mis- 
Wats, A. `  conduct—Lxce ption. 
Rvvis, J An arbitration, in substance, ousts the jurisdiction of tbe 
- court, except for the purgose of controlling the arbitrators 


and preventing misconduct, and for regulating the procedure 
* after the award. 


Where the court below heard ‘an appeal from the arbitrator 
and deleted from the award something with which it did not 
agree, held, that the court had acted without jurisdiction. 


Tirst APPEAL from an order of Banu GAURI PRASAD, Sub- 
ordinate Judge of Bareilly. 


Sarkar Bahadur Johari, for the appellant. 
. Iqbal Ahmad, for the respondent. 
“* F. A. F. O. No. 146 of 1923, 
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The judgment of the Court was delivered by . CIVIL, 


WALSH, A. C. J.—The attack on this award is really an 1924 
attack upon the substance which the arbitrators have decided. Se 
They may be right, they may be wrong, it is no business of the Brei 
court. Judges cannot be remindéd too often that an arbitra- v. 
tion, in substance, ousts the jurisdiction of the court; except ae irs 
for the purpose of controlling the arbitrators and preventing Kuan. 
miscenduct, and for regulating the procedure after the award. Sree 
So far as the hearing of the merits is concerned and the deci- Y9% 4: 
sion contained in the award, the court has nothing to say, good, 
bad or indifferent. It has no right to review itor to consider 
it, and in substance what the court below has done in this éase, 
has been to hear an appeal from the arbitrator and to delete 
from the award something with which it did not agree. ‘The 
court had no jurisdiction to do that. We must, therefore, 
allow the appeal, and direct the award to be filed. The appel- 
lant will have his costs. 


Appeal allowed, 


MUHAMMAD ABDUL RAHMAN KHAN (Plaintif) CIVI, 
j versus 1924 
MUHAMMAD AYYUB KHAN anp otuers (Defendants).* ine, 6. 
Pre-emption—Mohammedan Law—Demands duly made on receipt Sp 
` of news—Property subsequently transferred by vendee —Fresh SUAIMAN Js 
demands, whether necessary. . Lat, J. 
Where in a pre-emption case, plaintiff, on receipt of news 
of sale of the property in dispute, made the necessary demands, 
it was not at all incumbent on him to make frésh demands 
when the vendee transferred the property. The subsequent 
sale must be deemed to have- been effected subject to any 
right of pre-emption in force by the plaintiff. Kamia Prasad 
v. Mohan Bhagat, 1. L. R., 32 All, 45 and Khetiar Chandra 
Basu Mallik v. Narbinkahi Deyi, 1r A, L. J. R., 527,referred to, ~ 
Srconp APPEAL from a decree of Banu Partar SINCH, 
Additional District Judge of Saharanpur, reversing a decree’ of 
Basu R. D. SHarma, Munsif. 


Nehal Chand, for the appellant. 
{qbal Ahmad, for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a plaintiff’s appeal arising out of a Sulaiman, J. 
suit for pre-emption. On the ist June, 1918, Farzand Ali 
Khan sold some lands to Pir Khan. On the same date Pir 

* S, A. No, 282 of 1923. 
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Khan sold these lands to Abdul Aziz Tian It was the plaint- 
iff ’s case that within a few days of the sale, news of it was 
brought to him by his karinda, Maqbul Husain, and that there 
and then he made the first demand in the presence of three 
witnesses, Faiyaz Ali Khan, Maqbul Husain and Abdul Rah- 
man. It'was his case that he then took these three witnesses 
with him to the house of Abdul Aziz and made his second 
demand in the presence of Abdul Aziz and in the presence of 
the same three witnesses. Subsequent to these demands, the 
property, along with other properties, was sold by Abdul ‘Aziz 
to Abdul Karim by a sale-deed dated the 3rd of May, 1919. 
The.claim was based both on the alleged custom of pre-emption 
as recorded in the wajib-ul-arz of mauza Raipur. ‘The defend- 
ant-vendee took a large-number of pleas and resisted the 
claim. No less than six issues were framed by. the trial court. 
With the exception of the issue relating to the existence of the ' 
custom of pre-emption, all the other issues were. decided, in 
favour of the plaintiff and the claim was decreed. 


The defendant-vendee appealed to the lower appellate court 
which has reversed the decree of the first court and dismissed 
the claim. There are, however, only two points decided by 


- the learned District Judge. The other points have been left 


altogether untouched. 


The learned District Judge has come to the conclusion that 
Abdul Aziz wanted to defeat the plaintiff’s right of pre-emp- 
tion and that in pursuance of that idea, he transferred the 
property bona fide for valuable consideration to Abdul Karim. 
He, however, found that the transaction in favour of Abdul 
Karim was not fictitious but a real one, though be thought that 
it was a device adopted to defeat the right of pre-emption. 
The other finding was that even if the statement of the plaintiff 
he taken to be true, it fell short of establishing the pesopuance, 
of necessary demands. ak 


Taking up the second point first; we are of opinion that the 
learned Judge is in error. The point made against the plaintiff 
is that when he went to make fhe second demand..at the house 

of*Abdul Aziz, although he had the three witnesses with him, 
he neither referred to the first demand nor invoked those 
witnesses to bear witness. The learned Judge is not correct 
in saying that at the time of the second demand there was no 
reference to the first demand. In the words used by the plaint- 
iff, which are quoted by the learned Judge himself, the tolaw= 
ing words occur :— 


“ Aur yih bhi kah diya tha ki main ne in paw Aion kė er 
bhi apne makan par peshtar kah diya tha ki tum gawah rah- 
na main dawa karunga.” 


Vor. xxi. | HICH COURT 819 


We are of opinion that these words contain a very clear and 


specific: reference ‘to the first demand at the time when he’ 


received’the news of the sale. As to the second point. made 
against his statement, it is certainly true that in the record of 
his, statement in Urdu there is no express sentence which says 
that on the occasion of his making the second demand he had 
asked the witnesses to bear testimony. We, however, find that 
in the English notes made by the learned Munsif, there is a 
clear statement in the‘deppsition of the plaintiff to the effect 
“I again told the above persons to bear witness to the above 
facts.” It is apparent that there is an omission in the deposi- 
tion recorded in the vernacular. The two cannot be said to 
contradict each other. It is possible that what happened was 
that the Reader (peshkar) either omitted to record this part of 
the plaintiff’s statement or might have considered it a super- 
fluous repetition to be recorded. It is inconceivable that the 
learned Munsiff would have noted it down in English unless 
tHe. statement had actually been ‘made by the plaintiff. The 
ground om which the second demand was held to be defective, 
therefore, altogether fails. 

~ The substantial question which arises in this case is whether 
the plaintiff was bound to make fresh demands when the vendee, 
Abdul Aziz, had transferred the property to Abdul Karim. The 
learned: Judge. Bas himself conceded that this transfer took 


place-in’. order to defeat the plaintiff’s right of pre-emption: 


Having regard to the dates alleged. by the plaintiff, it is also 
clear that the pre-emption demands must have been made before 
the transfer to Abdul Karim. The question which arises then 
is: whether it was incufnbent on the -plaintiff-pre-emptor to make 
fresh demands when the vendee, to whom he had already made 
the demands required by law, transferred the property to an- 


other person. 


Mr. Wilson, in his book on Anglo-Muhammedan law, para- 
graph 390, says that the right to claim pre-emption is not 
affected by any intermediate dealings with the property. The 
proceedings must, in any case, be taken against the original 
purchaser, but when a decree has been obtained against him, 
it can be enforced against any person deriving title from him 
by purchase, gift, inheritance, or otherwise. 

This view" is supported. by Baillie ‘on Muhamrmedan law 
(Vol.-1, p. 503) and ‘Hamilton’s Hidaya (Vol. TII, p. 586). 
Mr. Tyabji, inhis book on Principles of Mubammedan Law, 
paragraph 551, says that the claim to ‘pre-emption is not affect- 
ed by any act on the part of the buyer purporting to transfer 
or.alienate the land, nor by his death; provided that any such 
act takes effect (Holds good) until the court decrees the claim 
- to pre-emption. In the illustration attached he says that if the 
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buyer B purports to sell the land to BA, the pre-emptor can claim 
it either from B or BA and similarly if B purports to make a 
gift or wakf of it or to convert it into a mosque or cemetery 
or to let it on hire, the pre-emptor may annul the said acts. 


Ina case, arising under a wajtb-ul-ars, Kamia Prasad 
v. Mohan Bhagat (1), it was held that a subsequent 
transfer by a vendee was subject to the pre-emptor’s right of 
pre-emption. In the case of Khetiar Chandra Basu Mallik v. 
Narbinkali Devi (*), which was,a case under a custom 
governed by the Muhammedan law, it was pointed out that the 
second sale must be taken to have been made subject to the 
right of pre-emption, and the plaintiff was only bound to pre- 
empt the first sale, making of course the subsequent vendee a 
party to the suit so as to bind him by the proceedings. No 
authority to the contrary has been cited before us. We are 
accordingly of opinion that the plaintiff’s right to pre-empt the 
property was complete after the demands had been duly made 
by him and that it was not at all incumbent on him to make 
fresh demands when Abdul Aziz transferred the property to 
Abdul Karim. The sale io Abdul Karim must be deemed to 
have been effected subject to any right of pre-emption in force 
by the plaintiff. 

‘The lower appellate court has not recorded any finding as 
to whether the oral evidence produced by the plaintiff with 
regard to the making of the demands should or should not be 
believed, nor has it decided any other question which arose in 
the case. We accordingly allow this appeal and setting aside 
the decree of the lower, appellate court remand the case for 
disposal of the remaining issues accorditig to law. Costs here 
and hitherto will abide the event. ; 

` Appeal allowed. 
(1) peel I. L. R., 32 All. 45. E 
* (2) [r9r3] r: A. L. J. R., 527. 
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HARBANS AND oturrs 
a: VErSUS 
EMPEROR turouch RAGHUBIR SARAN.* 

Indian Penal Code, section 427—Applicants acquitted of a charge 
under—Case compounded by complainant—Master’s sanction not 
obtained— Order of acquitial—Validily of—IVhen applicants 
could nol be further prosecuted of same offence. 


Where the trial Magistrate acquitted the applicants of a 
charge under section 427 of the Indian Penal “Code on, the 


* Cr, Rev. No. 245 of 1924: 
3 ; 
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‘case being compounded between them and the complainant 
but, shortly afterwards, the master of the complainant alleged 
that though the complainant had filed the complaint under 

“his (master’s) authority, he had no authority to compound the 
complaint without his sanction which had not been given. 
Held, that it was not incumbent on the court, before 
allowing the case to be compounded and acquitting the accused, 
to make any enquiry into the complainant’s authority. ‘The 
order of acquittal, so far as the applicanis were concerned, 
was a valid order of acquittal passed with jurisdiction and until 
that order had been set aside, the accused could not be further 
prosecuted for the offence of which they had once been 
acquitted. . 
CRIMINAL Revision from.an order of D. M. Stewart Liso., 
District Magistrate of Moradabad. 


Si. C. Thompson, for the applicants. 
= Uma Shankar Bajpai, for the opposite-party, 


The following judgment was delivered by 


Boys, J.—The facts of this case are set out in my order of 
the 23rd -of May, 1924. On the 23rd of February, 1924 the 
trial Magistrate acquitted the present applicants of a charge 
under section 427 of the Indian Penal Code on the case being 
compounded between then and Amar Singh, the complainant. 
So far there catinot be really any serious doubt that the Magis- 
trate was acting perfectly properly and within his jurisdiction. It 
was alleged, however, very shortly afterwards by Raghuber 
Saran; the master of the complainant; Amar Singh, that though, 
as a matter of fact, Amar Singh had filed the complaint under his 
(Raghuber Saran’s) authority, he had no authority to com- 
pound the complaint without his (Raghuber Saran’s) sanction 
which had not been given. However the situation, may lie bet- 
ween Raghuber Saran, the master, and Amar Singh the employee, 
I feel no hesitation in saying that if Raghuber Saran sent 
Aimar Singh to court to represent him in filing the complaint, 
the cqurt was perfectly justified in accepting Amar Singh’s state- 
ment that he desired to compound the offence with the assump- 
tion that he was authorised by‘his master to compound it, and 
that, under the circumstances, it was not incumbent onthe 
court, before allowing. the case to be compounded and acquitting 
the accused, to make any enquiry into Amar Singh’s authority. 
So -far then there is plainly an acquittal of the accused of this 
offence under section 427, and, under ordinary circumstances, 
they could not possibly be prosecuted at the instance of anybody 
else until that acquittal has been set aside. The proper method 
of setting aside an acquittal is to move the District Magistrate 
to move the Local Government to appeal under section 417 of 
the Code of Criminal Procedure. If the Magistrate, in the 
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proper exercise of his discretion or even merely because he is 
really not interested ina private dispute or a private injury, 
refuses to do so, the private party can move the High Court 
in revision. Ordinarily the High Court will not interfere in 
revision against an order of acquittal. But it has frequently 
done so’in suitable cases. Here no attempt whatever has been 
made to get the acquittal set aside. The idea underlying the 
order’ of the trial Magistrate and apparently also underlying 
that of the District Magistrate and the argument that has been 
pressed here by Mr. Bajpai, on behalf of the opposite party, 
is that where an acquittal has been obtained by fraud, the ac- 
quittal is without force and cannot be held to be an acquittal 
which under section 403, Criminal Procedure Code, bars 
further proceedings until set aside. This argument. is based 
on the fact that after the accused were acquitted, the -master, 
Raghubir Saran, as I am informed, prosecuted his servant, 
Amar Singh, on a charge of cheating and secured his conviction 
on the ground that he had without any authority assented to 
the compounding of the case. It would have been interesting 
to consider whether the doctrine that the order of acquittal was 
obtained by fraud would have been applicable to rerider’ null 
and void an acquittal within the terms of section 403 of the 
Criminal Procedure Code without any further proceedings being 
taken to set aside the acquittal. But the point, does not really 
arise-in this case, for no fraud of any sort or description has 
been established as against the present applicants. They were 
no ‘parties to the prosecution of Amar Singh, and any finding 
arrived at by the court in that proceeding, can in no way be 
binding. I hold, therefore, that the order of acqúittal passed 
in the original criminal proceedings was, so far as the accuséd, 
the applicants here, are concerned, a valid order of acquittal 
passed with jurisdiction, and that until that order.of acquittal 
has been set aside in one of the ways I have ‘indicatéd, the 
accused cannot be further prosecuted for the offence ‘of which 
they have once been acquitted. I, therefore, quash the procéed- 
ings now pending against the accused in the court of Rai Saheb 
Dharam Singh, Magistrate 2ndtlass, of Kanth, and direct that 
no further proceedings for the prosecution of the applicants in 
regard to the same offence be taken in that or’ in any othér 
court until the acquittal has been set aside by some competent 

court. 
Proceedings qnashed: 
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BOHRA AKHEY RAM (Plaintiff) 
Versus 
. BASANT LAL.AND oraers (Defendanis).*. 
Civil, Procedure Code, Or. 21, r. 57, Or 39, r. 7, 9—Alttachment 


before judgment—IWVhether ceases on dismissal of an application 
_ for execution of decree. 


Order 21, rule 57 of the Civil Procedure Code does not apply 

to attachments before judgment but its operation is confined 

to attachments in execution of a decree. Sewdut Roy v. 

Sreecanto Maily, 1.1. R, 33 Cal., 639 at 643, distinguished. 

Banuddin Saheb v. Alrunchala Mudali, 26 Mad. L. J., 215 

and Venkatasubbrah v, Venkata Seshaiya, I, L. R., 42 Mad., 1 

followed. Ganpati v. Mukunda, 63 I. C., 712, dissented from. 

SECOND APPEAL from a décree of P, C. AcArwal. Esg., 

Subordinate ‘Judge of Agra, reversing a decree of MAULVI 
MuuHamaap Munir, Munsif of Fatehabad. 


“Narain Prasad Asthana, for the appellant. 
` Peary Lal Banerji, forthe respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a plaintiff’s appeal arising out of a 
suit for sale on* the basis of a mortgage deed dated the 8th of 
January, 1909. ; : 

It appears that Basant Lal, respondent, brought a suit for 
recovery of a money debt against Khwaju and others, and 
while that suit was pending, he.applied for attachment of the 
defendants’ house before judgment. It isnot disputed that the 
house was so attached. While the suit was pending and this 
attachment was in force, the, defendants mortgaged it, on the 
8th ‘of January, 1909, in favour of Bhore Akhey „Ram, the pre- 
sent appellant., On the 5th March, 1909, Basant Lal’s suit was 
ultimately decreed. He put in an application for execution on 
the 14th of April, 1909 which, however, was dismissed on the 
22nd July, 1909 on the ground that the decree-holder had not 
deposited the process fee necessary for-the issue of the pro- 
clamation of sale. A second application for execution Was 
made on the 19th July, 1909 which also was dismissed on.the 
23rd: December, 1909 on apparently not very clear grounds. In 
pursuance of a third application for execution, a’share of the 
house was put up for sale and purchased at auction by Basant 
Lal, the decree-holder, on the 1st June, 1910. 


The cotirts below have dismissed the plaintiff’s claim on the 


’ 


ground that his mortgage deed was executed while the attach- - 
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ment of Basant Lal was subsisting and that, therefore, it is « 
absolutely void as against the latter. 


+ On behalf of the plaintiff it is contended that as soon as the 
first application for execution was dismissed for default of the 
decree-holder on the 12th July, 1909, the previous attachment 
ceased tó exist. In support of this contention it is urged that 
Order 21, rule 57, Civil Procedure Code, applies not only to 
attachment in execution of the decree but also to attachment 
before judgment, and that under that rule, upon the dismissal 
of an application for execution, the attachment ceased ipso 
facto. 

Tt is to be noted that prior to the coming in force of the 
new Act, there used to be some doubt as to the continuance of 
an attachment when the execution cases were struck off or 
removed from the file. In order to put an end to. such doubts, 
rule 57 has been added in Order 21. As the rule stands, it 
professedly applies to a case where a property has been attached: 
in execution of a decree. Unless, therefore, there is some other 
provision in the Code which makes this rule applicable to attach- 


. ments before judgment, this new rule would not be applicable to 


such attachments. It is, therefore, contended on behalf of the 
plaintiff that by virtue of the provisions contained in rule 7 
of Order 38, the above-mentioned rule is applicable to attach- 
ments before judgmentalso. This contention weare not prepared 
to accept. Under Order 38, rule 7 the attachment before judg- 
ment is to be made in the manner provided for the attachment 
of property in execution of a decree. That rule clearly refers 
to the mode of the attachment and not to the way in which 
that attachment ceases. It is rule 9 of Order 38 which provides 
as to how and when the attachment before judgment is to cease. 
Under that rule if a suit is dismissed or if the defendant requires 
security, the court is to withdraw the attachment. Weare, 
therefore, of opinion that it is not possible to extend the pro- 
visions of Order 21, rule 57 to cases of attachment before 
judgment. ` 


The attachment before judgment would have been subsisting, 
even though no application for execution had been made up to 
theedate when the mortgage was effected. The attachment was 
clearly to enure for the benefit of the plaintiff-decree-holder 
till his remedy became absolutely barred. Under the circums- 
tances, we see no good ground for holding that the attachment 
which had been subsisting prior to the application, necessarily 
came to an end when that application was dismissed. 


There are several cases in support of the view:which we have 


_taken.. We may refer to the cases of Ganesh Chandra- Adak, 


v. Banwari Lal Roy ('), Kosuri Suraparaju ~v. Mandapaka 
(1) “14 1, C., 345. 


” 
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` Narasimham ('), Banuddin Saheb v. Arunchala Mudali (*) 
and, lastly, the Madras Full Bench case of Venkatasubbrah v. 
Venkaia Seshaiya (8), In all these cases it has been laid down 
that Order 21, rule 57 does not apply to attachments before 
judgment but its operation is confined to attachments in execution 
of a decree. With that view we fully agree. ` 


The learned Advocate for the plaintiff-appellant bas relied 
on the case of Sewdni Roy Sreecanio Maity (4). That case, 
however, is clearly, distinguishable because, in the first instance, 
it was-a case under the old Act which contained no express 
provision like the one contained in Order 21, rule 57. The 
remark of WooproFFe, J. has to be understood with reference 
to the facts of the case as were then before him, and cannot 
be said to have decided the point which arises inthe present 
case. The second case on which reliance is placed is the case 
of Ganpati v. Mukunda (5), This case is certainly a direct 
authority in favour of the plaintiff. The learned Judicial 
Commissioner came to the conclusion that there was no good 
reason for not applying Order 21, rule 57 to attachments before 
judgment. The main ground relied upon by him was that as 
rules like 55 & 56 of Order 21 did apply, there was no justi- 
fication for not applying rule 57. We have, however, already 
pointed out that under Order 38, rule 7 the mode of attachment 
before judgment has to be the same as that for the attachment 
in execution of a decree, but that rule does not refer to the 
way in which attachments come to an end. There is no doubt 
that there is.a clear preponderance of authority in favour of 
the view we have taken. We accordingly uphold ihe decree of 
the court below and dismiss the appeal with costs. 

Appeal dismissed. 
(1) 261C,, 81. (2) 26 Mad. L. J., 215, 
(3) LL, R, 42 Mad., n 


(4) I L. Ra 33 Cal, 639 at 643. 
(5) 63 LC., 712. 





MOHAMMAD ABDUL RAHIM KHAN 
AND ANOTIIER (Defendants) 
VErSUS 
RAM BHAROS OJHA anv oruers (Plaintiffs).* 

Morytgage—Followed by subsequent mortgage and a sale-deed— 
Suit by prior mortgagee—Subsequent mortgagee and vendee 
impleaded—Decree—Property sold and purchased by decree- 
holder—Suit by subsequent mortgagee—Prior mortgagee not 
. impleaded—Decree for sale—Time-barred—Rights of decrees 

holder in property sold—Alortgagor’s claim. 
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A mortgage exccuted in 1895 was followed by a subsequent 
mortgage and a sale-deed in favour of B and sl respectively, 
. Out of the sale consideration, a certain sum was left with 
the vendee for payment to the prior mortgagee.’ 4, however, 
did not pay anything. The prior mortgagee, in 1910, brought 
a suit on the basis of his prior mortgage impleading 4 and 
the subsequent mortgagee as well as the representatives of 
the mortgagor. The suit was decreed and the decrce-holder 
ultimately, in 1920, purchased the mortgaged property at an 
auction, Part of the purchase money was deposited in cash 
by the purchaser and a receipt was filed by him for the halance: 
in full satisfaction of the decretal amount. In the meantime 
thé subsequent mortgagee brought a suit on foot of her mortgage 
without impleading the prior mortgagee. She obtained a final 
decree in 1914 but took no steps by way of executing it. After 
the sale in execution of the prior mortgagee’s decree had 
taken place in 1920, and a surplus of the sale proceeds had 
been deposited in court, the subsequent mortgagee as well as 
A ‘applied for the payment of the surplus to them. The 
court ordered half the surplus to be made to the mortgagee 
and the other half to 4 but nothing was allowed to the repre- 
sentatives of the mortgagor. A è 
-Held, that after the subsequent mortgagee obtained a decree 
for sale, she became a decree-holder and not a mere mortgagee, 
If she allowed her rights under that decree to become barred 
by time, she could not be said to be a person who still bad 
an interest in tbe property sold, Therefore the Execution 
Court’s order directing that half of the surplus be paid to her 
was incorrect, Het Ram v. Shadi Ram, LL, R, 40 All, | 
407 (P. c.), applicd. (Limitation Act, section 28 did not 
apply. ) ; ss 
SECOND APPEAL from the decree of E. L. Norton Eso., 
First Additional Judge of Gorakhpur, confirming a decree of 
Basu Krisuna Das, Munsif of Bansgaon. 


Gulsari Lal, for the appellants. 
Haribans Sahai, for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a defendants’ appeal arising out of 
a suit for a refund of Rs. 805-6 which sum was paid to the 
defendants, under an order of the execution court, dated the 
26th June, 1920. It is connected with S. A. No. 1411 of 1922. 


The facts of this case are slightly complicated ahd it is 
necessary to state them in their chronological order. On the 
26th February, 1895, Dubri- and two other persons made a 
mortgage of 16 gandas share to Musammat Dilao for a sum of 
Rs. 262. On the 23rd January, 1897, Dubri executed a sale- 
deed- of 8 gandas share in favour of Abdul Rahim Khan for a 
sum of Rs. 826, and also made a mortgage in favour of Abdul 
Rahim’s mother, Musammat. Shahanshah Begum, for a sum of 
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Rs. 449.. Out of the sum of Rs, 826, which was the sale con- 
sideration, a sum of Rs. 178 had been left in the hands of 
Abdul Rahim for payment to the prior mortgagee, Musammhtt 
Dilao. A further sum of Rs. 271 was left in his hands for 
payment to one Debi Sahai, and other sums for payment to 
certain other creditors. It is admitted that Abdul Rahim did 
not pay the sum of Rs. 878 or any part of it to Musammat 

Dilao. Musammat Dilao, on the 6th June, 1910, brought a suit 
` on the basis of the mortgage of 1885, impleading Abdul Rahim 
and Musammat Shahanshah Begum as well as the representa- 
tives of the mortgagors. This suit was decreed on the 28th 
July, 1910, and ultimately, in execution of this decree, the 16 
ganda share was sold at auction on the 24th March, 1920 and 
purchased by the decree-holder’s representatives fora sum of 
Rs. 3,500, The purchasers deposited Rs. 1,610 in cash and 
filed a receipt for the balance in full satisfaction of the decretal 
amount; 


We may mention that in the meantime Musammat Shahan- 
shah Begum brought a suit, onthe roth September, 1910, on 
the basis of her mortgage- decd of 1897, but did not implead 
the prior mortgagee, Musammat Dilao. She obtained a decree, 
on the 25th November, 1910, for sale of the 8 gandas share 

against the representatives of the mortgagors, and a final decree 
for sale on the 29th June, 1914. 


It is not disputed before us that after having obtained the 
final decree for sale in 1914, Musammat Shahanshah Begum 
took no steps by way of executing that decree. However, after 
the property had been sold at auction on the zoth March, 1920 
in execution of the prior mortgagee’s decree and a surplus of 
the sale proceeds had been deposited in court, an application 


was made by Musammat. Shahanshah Begum as well as by 


Abdul Rahim for the payment of the surplus to them. The 
court, on the 26th June, 1920, ordered that half the surplus was 
to. be made to Musammat Shahanshah Begum and the other 


halito Abdul Rahim. No part of the sum was -allowed.to te 


taken-out by the representatives qf the mortgagors. 


-The representatives, of the mortgagors have, therefore, insti- 
tuted the present suit and the connccted suit for a refund ‘of the. 
amounts so paid. It was a point in disputeas to whether theelaim 


was within time, but this was decided in favour of the plaintiff 


by both the courts and has not: been raised here before: gph 
The-main question, which we have to éotisider in this 


appeal, is whether the execution court’s order directing that 
the surplus of the sale proceeds should be paid to’ Miisamiat 
Shahanshah Begum, the subsequent mortgagee, was right.” 

It is contended on behalf of the defendants-appellants that 
even if the application for execution of the subsequent mort- 
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gagee’s decree had been barred by time, it was only his remedy 
to execute the decree that was barred but the mortgage debt 
was still subsisting. It is, therefore, strongly urged that under 
Order 34, rule 3 the subsequent mortgagee, even though her 
remedy was barred by time, was a person who was interested in 
the property sold and, therefore, was entitled to part of the 
surplus. On the other hand, the courts below have held that 
inasmuch as the decree had become barred by time, the sub- 
sequent decree-holder had no rights whatsoever left and was not 
a person to whom any part of the surplus of the sale proceeds 
should have been paid. 


It is true that section 28 of the Limitation Act would not 
in terms apply to a case of this kind. There may also be some 
force in the contention that an application for payment of the 
residue of the sale proceeds cannot, strictly speaking, be called 
an application in execution, All the same it cannot be disputed 
that after the decree absolute, the mortgage security had merg- 
ed in the decree and whatever rights Musammat Shahanshah 
Begum then possessed were the rights which she acquired under 
that decree. If owing to her own default she allowed her 
remedy to be barred by tithe, it seems quite proper that the 
mortgagors should be allowed to resist her claim to take a por- 
tion of the sale proceeds. The principle involved in this case 
is, in our opinion, covered by the decision of their Lordships 
of the Privy Council, in the case of Het Ram v. Shadi Ram (’). 
In that case the first mortgage was executed in the year 1880 
followed by a subsequent mortgage of the year 1881. ‘The prior 
mortgagee brought a suit for sale on the basis of his prior 
mortgage without impleading the subsequent mortgagee and 
obtained a decree. He, however, also acquired in some other 
way the rights and interest of the mortgagor subject of course 
to the subsequent mortgage. He made no attempt to execute 
his decree for sale obtained on the previous mortgage and 
allowed the ordinary period of limitation to expire. Later on 
the subsequent mortgagee instituted a suit on his subsequent 
mortgage impleading the prior mortgagee not as such but as 
a representative of his mortgagor, The point raised by the 
priôr mortgagee was that the saleon the basis of the subsequent 
mortgage should be ordered subject to his prior charge. Their 
Lordships of the Privy Counci] repelled this contention and 
pointed out that when the prior mortgageé obtained a decree, 
that decree was a substitute for his rights under the mortgage. 
That when the right to execute that decree became barred by 
time, under Article 179 of the Limitation Act, the decree ceased 
to be operative. It really became wholly ineffective long before 
that suit was instituted. f 


(1) [r918] I DL. R, 49 All, 407. 
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It is worthy of note that in that case, if the plea of the 
prior mortgagee had been allowed, the result would have been 
that if the property was sold in execution of the decree of the 
second mortgage, the sale proceeds would have to be distributed 
under section 97 of the Transfer óf Property Act correspond- 
ing with Order 34, rule 13 of the new Code of Civil Procedure. 
The question which arises in the present case, although it did 
not arise at that time, is certainly one which would have arisen 
if the plea of the prior mortgagee had been upheld. We are, 
therefore, of opinion that it is impossible to distinguish the 
present case from that case. It is, however, urged very strong- 
ly on behalf of the appellants that that was a case falling under 
section 89 of the Transfer of Property Act and is, therefore, 
distinguishable. It was decided by their Lordships in that case 
that the true construction of section 89 of the Transfer of 
Property Act was that on the making of the order absolute for 
sale under that section, the security as well as the defendant’s 
right to redeem were both extinguished. In our opinion that 
circumstance makes no difference whatsoever. The view express- 
ed therein that after the passing of the decree for sale the 
mortgage security was substituted by a new right under the 
decree, still holds good. After Musammat Shahanshah Begum 
obtained a decree for sale, she became a decree-holder and not 
a mere mortgagee. If she allowed her rights under that decree 
(and she had no other rights left) to become barred by time, 
she cannot be said to be a person who still had an interest in 
the property sold. We, therefore, are of opinion that the order 
of the execution court directing that half of the surplus of the 
sale proceeds should be paid over to Musammat Shahanshah 
Begum was not a correct one. We accordingly uphold the 
decree of the court below and dismiss the appeal with costs 
including fees in this court on the higher scale. 


Appeal dismissed. 


Es ; KASHI RAM AND OTHERS 
VEYSUS 
EMPEROR tHRoucH MIYAN JAN.* 

Criminal Procedure Code, secs. 182 and 211—Report or charge— 
How to differeniiate—Person originally charged-- Subsequent 
proceedings in court againsi—lffect of. 

lf the complainant confines himself to reporting what he 
knows of the facts, stating his suspicions, and leaving the 
matter to’ be further investigated by the police or leaving 
the police to take such course as they think right in the per- 
formance of their duty, he may be making a report but he is 


* Cr, Ref. No. 276 of 1924. 
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not making a charge, But if he takes the further step.. without 
- waiting for any further ‘investigation, of definitely alleging 
his belief in the guilt of a specified person and his desire that 
the specified person be proceeded against in court, that act 
of his, whether verbal or written, if made, to an ‘officer of 
the, law authorized to initiate proceedings based upon the 
complainants statement whether amounting to an expression 
of the complainant’s belief in the guilt of the specified person 
or his desire that ceurt proceedings be taken against him, 
amounts to making a charge. Mathura Prasad v. Eet pongi 
15 A. L. J. R., 767, referred to. 
‘he mere fact that subsequent proceedings in court are taken 
-cither against the person originally charged, or against some- 
body else, cannot effect what was done when the original 
vami was made, if it was a charge. Llimperor v. Hardwar 
Pal, I. L. R., 34 All, 522, doubted. 


CRIMINAL REFERENCI by G. O. ALLEN Lso., Sessions Judge 
of Saharanpur. 

Nehal Chand, for the applicants. 

AMushtag Ahmad, for the opposite party. cee 

The judgment of the Court was delivered by — l 


Watsu, A. C. J.—This is (if it were not for the referring 
order of Mr. Justice Boys in which he seems rightly, in our 
opinion, to think that further consideration is required of one 
authority to which we will refer i iù a moment) a matter of no 
importance to anybody except the parties, none of whom seem 
to be yery attractive persons, or to be worth the time which 
has been already spent upon them by a large number of -judicial 
authorities. Somehow or other Kashi Ram, the present 
applicant, got it into his head that he had been robbed -by two 
prostitutes and their brother, or one or other of them. Ulti- 
mately criminal proceedings’ were taken against these persons, 
or rather against the two women, their brother being omitted 
from the charge. The two women were acquitted, and now 
the brother, who was only verbally charged and never put upon 
his trial, wants to vindicate the law and clear himself by taking 
proceedings against Kashi Ram and his associates who made 
the charge. The Magistrate, who was originally seized with 
the’matter in Saharanpur, rightly, according to our view, held 
that the offence committed by Kashi Ram „and his two associ- 
ates was an offence under section 211, and ‘no preliminary 
sanction was necessary. In revision the matter came before 
the Sessions Judge who held the contrary and referred to the 
authority which we have already mentioned, namely, Zimperor v. 
Hardwar Pal (1). He then, in the ordinary course, referred 
the matter to the High Court, thinking the Magistrate was 
wrong, and also subtnitted the matter to the Mag gistrate again 


(1) .1, Ls Ry 34 All, 522. 
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for his explanation, The' Magistrate was converted by the 
authority which the Sessions Judgé quoted, and being bound 
by a two Judge decision of this Court, naturally came'to the 
conclusion that his previous opinion was wrong, saying that he 
was not aware of the authority when he decided the éase. The 
matter thereupon camé before Mr. Justice Boys, on a reference 
from the Sessions Judge, and Mr. Justice Boys, not agrecing 
with the view laid down in the case of Emperor v. Hardwear 
Pal (), referred the matter toa Bench, and it now comes 
before us with a view to clearing the ground, if. possible. In our 
view therc is a fallacy underlying the decision in Emperor v. 
Hardwar Pal (') which Mr. Justice Boys has rightly pointed 
out. The mere fact that subsequent proceedings in court are 
taken either against the person originally charged, or against 
somebody else, cannot affect what was done when the original 
charge was made, if it was a charge. In Emperor v. Hardwar 
Pal (') a charge was made against several people including 
one S, but S was never charged in court. S was not put upon 
his trial and no proceedings were taken against him, The 
other people were, and the ratio decidendi in Emperor v. Har- 
dwar Pal (+) is that the charge against S amounted to a 
charge in court because court proceedings were taken against 
somebody else. In this respect we are unable to agree with 
Emperor v. Hardwar Pal ('). It so happens as regards the 
-question what amounts to a charge under section 211 and 
what is a mere report which comes within section 182, that I. 
myself, ona previous occasion sitting alone, happen to have 
been compelled to express my opinion. Possibly an English: 
lawyer is tempted to take a broader view, inasmuch as in Eng-. 
land the meaning of “charge” is clearly defined, and the step 
involved in making a charge is identified, becatise every Station. 
Officer has a charge-sheet, and if the complainant makes a 
report desiring that criminal proceedings shall he brought; he 
is asked if he is prepared to sign the charge-sheet, and if he 
does so, he identifies himself as the person making the charge. 
If he’ says no, it is left to the Station Officer to decide whether 
he, as ‘Station Officer, will contigue the matter by making ‘the 
charge himself.. But, in substance, there ought not to be any 
real difficulty in deciding the question where a report stops ‘and 
a charge begins, and my brother and I, agreeing in substance 
with the view which I took in the case which I decided, Afas 
thura Prasad v. Emperor (8), have agreed upon the following 
formula which, in our view, in substance, not necessarily in 
every term or expression, correctly states the dividing line be- 
tween the two classes of acts :— 
“If the complainant confines himself to reporting what 
he knows of the facts, stating his suspicions, and leaving the 
(t) I, lL, Ru, 34 All, 522, (2) 15 ALJ. R, 767. 
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CRIMINAL matter to be further investigated by the policé, or leaving 
a the police to take such course as they think right in the 
1924 performance of their duty, he may be making a report, but 
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Kasai RAM * he is not making a charge. But if he takes the further step. - 


v. without waiting for any official investigation, of definitely 
EMPEROR alleging his belief in the guilt of a specified person, and his 
ican Las: desire that the specified person be proceeded against in court, 
pica that act of his, whether verbal or written, if made to an 
Walsh, A. officer of the law authorised to initiate proceedings based 
ČJ. upon the complainant’s statement, whether amounting to an 


expression of the-complainant’s belief in the guilt of the speci- 
fied person, or his desire that court proceedings be taken 
against him, amounts to making a charge,” 
Applying that to the facts of this case, what happened was, 
that these three people, having apparently reason to suspect the 
` other three of theft, approached the police and desired that a 
search be made. Upto that time they had made no charge. 
Search was made in their presence, and an attractive article of 
clothing was identified by Kashi Ram as being unlawfully in 
the box of Miyan Jan, the present complainant. He identified 
it and indicated to the police officer that Miyan Jan was guilty, 
either of having stolen or wrongfully received it knowing it 
to have been stolen. That, in our view, amounted to a charge. 
The Magistrate was right, on the complaint of Miyan Jan, in 
formulating a charge against Kashi Ram of having made that 
charge, assuming it to have been false to Kashi Ram’s know- 
ledge. With regard to the other two persons, Shikri Prasad 
and Dip Chand, all that we know about them is that they were 
present, and may fairly be. presumed to have demonstrated a 
sympathetic approval of the conduct of Kashi Ram. Whether 
this amounts, as a matter of special pleading, to aiding and 
abetting Kashi Ram in making the charge, is a matter of no 
importance. We think that justice will be done by sending 
back the record with a direction to the Magistrate to proceed’ 
with the case against Kashi Ram. The charge against the 
other two persons is not pressed, and, therefore, the case against 
them must not be proceeded with. It should be added that 
~~ the precise question of formal sanction is no longer relevant 
because of the amendment of the Criminal Procedure Code, 
and‘that under section t195 (1) (b) of the Code of Criminal 
Procedure, a complaint by the court was not necessary hecause 
the.charge was not in a court. 
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Interest—Payment of, on surplus morlgage-money—Redemplion— MUKERJI, ji 


_ Suit by morigagor—Date of institution—Contract Act, section 
73—Interest by way of damages. 

No interest is payable by the mortgagee on the surplus 
profits received by him till the date of the institution of a suit 
for redemption by the mortgagor. Janojiv. Janoji I. L R, 
7 Bom., 185, Lake v. Bell, 34 Ch. Div., 462, Haji -lbdul 
Rahman v. Haji Nur Muhammad, L L. R., 16 Bom., 141 and 
Charles v. Jones, I L. R, 35 Ch. Div., 544, referred lo. 

Interest by way of damages can be allowed only under 
section 73 of the Contract Act. In the case of surplus 
profits coming into the hands of the mortgagee, it cannot be 
said that any contract has been broken, so interest by way 
of damages cannot be allowed. ; 


First Aprrar, from a decree of Mautr Ata AUsatT, Sub- 
ordinate Judge of Aligarh. 


M. Walt Ullah and S. Rasa Ali, for the appellant. 
Iqbal Ahmad, for the respondents. 
The judgment of the Court was delivered by 


Muxerjt, J.—The suit out of which this appeal has arisen 
was originally instituted by Saiyid Mehdi Hasan, respondent 
No. 1, for the redemption of a mortgaged property and for the 
recovery of the surplus usufruct realized by the mortgagee. In 
the course of the trial other plaintiff’s were added mainly be- 
cause the ‘original plaintiff's property had been transferred to 
them. 


The original mortgagor was one Muhammad Zahur Hasan, 
whose son is. the plaintiff No. 1, and whose widow was the 
defendant No. 5. The original mortgagee was one Muhammad 
Sadiq, whose descendants are the defendants Nos. 1 to 4. The 
other defendants are subsequent transferees. , 


The original mortgage was made for the sum of Rs. 5,500. 
It appears that at the date of the mortgage, which is the 17th 
of February, 1895, the properties mortgaged, nine in number, 
were all held by prior mortgagees. It was agreed that the 
mortgagee, Muhammad Sadiq, should advance a sum of Rs. 900 
in cash and should keep the balance of the consideration money 
to redeem the prior mortgages. It was also argeed that till the 
mortgages were redeemed, the mortgagee, Muhammad Sadiq, 
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should recover from the prior morigagees sums of money pay- 
able by them to the mortgagor on account of certain stipulations 
cantained in the mortgage-deeds. It appears that the prior 
mortgages were in the shape of zar-i-peshgi leases, by which the 
imortgagees advanced a sum of money and agreed to take a 
part of the usufruct of the property to compensate them for 
the money advanced and to pay to the mortgagor a portion of 
the usufruct. It was this portion that was originally payable 
to the mortgagor and was made payable to Muhammad Sadiq. 


There is no longer any dispute about the original plaintiff's 
right to redeem. The lower court has decreed the suit, and 
has ‘granted a decree for Rs, 13,000 and odd to the plaintiffs 
as.surplus usufriict payable to the mortgagor. A substantial 
portion of this amount consists of interest. 


It appears that the mortgagor died shortly after the mort- 
gage, and his son Mahdi Hasan put as much obstruction as 
possible in the way of Muhammad Sadiq in obtaining posses- 
sion. Muhammad Sadiq had to bring several suits, which will 
be mentioned in detail where necessary, and ultimately he 
succeeded in receiving a portion of the profits (sar-i-nankar) 
payable to the mortgagor, and later on, he succeeded in redeem- 
ing three of the nine properties and in obtaining possession 
thereof. It is in respect of these three villages, namely, Imam- 
nagar, Rahmatpur and Bhainsara, that the epresent suit has 
been brought. $ 5 


Only two points have been argued before us. It has been 
urged for the defendant No. 1 (appellant) Ismail Hasan that 
the lower court was not justified in awarding interest on the 
surplus amount, and that it was wrong in finding what was the 
money actually received by the mortgagee. 


The account which was prepared in the court below is 
printed at pages 28 and 29 of the printed record. It will be 
noticed that at page 29 in column one are the items which the 
mortgagee is supposed to have received since the execution of 
the mortgage. We have heen told that the mortgagee never 
received anything out of the property for years prior to 1307 
Fasli, and that in 1307F and in subsequent years, rupning up 
to°1311 Fasli, the mortgagee received only a sum of Rs. 176a 
year. It is further stated that in the year 1312F the mortgagee 
received only a sum of Rs. 376. The learned Subordinate Judge 
in the account has allowed for the years 1302, 1303 and 1306F 
different items as having been received by the mortgagee; and 
for subsequent years he has allowed a much larger amount than 
is admitted by the mortgagee. 


¢ There is not much of oral evidence in the case. The judgment 
at page 59 of the printed record will show that the plaintiff, 
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Mehdi Hasan, startéd denying the title of the mortgagee, 
Muhammad Sadiq, almost immediately after his father died. 
Muhammad Sadiq had accordingly to bring a suit against Melfdi 
Hasan to obtain a declaration that his mortgage was a valid 
transaction. It the course of the trial Mehdi Hasan was 
examined, dnd he clearly stated that he instituted a suit against 
the prior mortgagee, Muhammad Ali, and he received the money 
which was payable by him. Again, he said that all the pro- 
perties which should have been in the possession of the mort- 
gagee, were really in his possession and he was realizing all the 
profits which were to go to Muhammad Sadiq by agreement. 
It is clear, therefore, that on the date of the deposition, nainely, 
` 26th September, 1808, Mehdi Hasan was in possession of all 
the properties, and the mortgagee, Muhammad Sadiq, had not 
succeeded at.this date in realizing anything. September 1898 
would correspond to 1306 Fasli (agricultural year). Thus it is 
clear that the first three items shown at page 29 of the printed 
record as the receipts by the mortgagee must go. 


It appears that there was further litigation with tbe plaintiff. 
But this did not prevent the mortgagee, Muhammad Sadiq, 
from suing the previous mortgagees for redemption and for 
recovery Of sar-t-nankar or profit money which was to go to 
him wader the terms of the lease of 1895. The decree at page 
79 of the printet record shows that Muhammad Sadiq sued the 
prior’ mortgagees and obtained a decree for arrears of profits 
at the rate of Rs. 322-8 (which sum is admittedly the profits 
recoverable from the villages Rahmatpur and Bhainsara) for 
the years Rabi 1308 to Kharif 1311f. Thus for at least a 
part of 1308 toa part of 1311F the mortgagee succeeded in 
realizing, in the absence of evidence to the contrary, the money 
payable to him. It follows that for the years 1308 to 1311 he 
must be credited with the receipt of the profits as shown in the 
account framed by the Court below. It is admitted by the 
mortgagee that for the years 1307 to'1311 he received a sum 
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of Rs. 176 from the village of -Imamnagar. This sum, with - 


Rs. 46, the amount of cess payable by Muhammad Sadiq, would 
make up the profits from Imamhagar which is-about Rs. 214 a 
year. If we add this sum to the sum decreed, the full amount. 
debited to him for the years 1308 to 1311 would be debitable 
against him. There remains the year 1307. There is nothing 
to show that the mortgagee received anything from the property 


beyond the sum of Rs.. 176 as admitted by him. It was, indeed,- 


the, duty of the mortgagor to put the mortgagee in possession, 
but.he having failed to perform his duty,.the mortgagor cannot 
debit the mortgagee.with.any.amount which is not shown to have 
been actually received by him. . As regards the year 1312, it 
appears that the mortgagee obtained possession of the villages 
Rahmatpur and Bhainsara in the year 1904 A. D., that is to 
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say, he actually got possession after the redemption*of the 
property. Itis admitted by the parties that the actual profits 
of *the three villages are to be taken at the figure Rs. 950. Thus 
the lower Court was right in debiting the mortgagee with the 
sum of Rs. 950 from 1312 onwards. 


The next question is one of interest. The question is whe- 
ther a mortgagor who sues for redemption is entitled to any 
interest on the surplus mortgage-money that is found with the 
mortgagee after the satisfaction of his mortgage. It is admitted 
(and we have gone through the deed itself) that there is no 
express stipulation as to payment of any interest on the surplus 
mortgage-money. ‘There isa stipulation that intereSt at 12 per . 
cent. per annum would be paid on the money advanced by the 
mortgagee. The law on the subject would be found in section 
76 of the Transfer of Property Act (IV of 1882). Sections 
72 and 76 lay down the duties of the mortgagee in possession 
of the mortgaged property, and as to how he is to keep accounts. 
Under section 72 a mortgagee is given the right to spend money 
for the preservation of the mortgaged property, for making 
his own title good against the mortgagor and so forth and is 
permitted to charge interest on the money so expended at the 
rate of nine per cent per annum where no interest is fixed to 
be payable on the principal amount. In section 76, the mort- 
gagee is directed as to how he is to keep actounts, and it is 
mentioned that as against the receipts from the mortgaged 
property he is to deduct the expenses mentioned in clauses (c) 
and (d) and the interest thereon. lurther on, it is stated that 
the surplus, if any, shall be paid to the mortgagor. It is not 
mentioned that the surplus is to be paid with intcrest. It does 
not seem likely that the framers of the Code overlooked the 
fact that interest might be payable. They made an express 
inention of the term ‘interest’ in section 72 and also in section 
76 itself, So‘it is not probable that the non-mention of the 
word ‘interest’ in connection with surplus usufruct was due to 
any oversight. Coming to cases decided in India, we find that 
the Bombay High Court, in the case of Janoji v. Jannoji ('), 
awarded interest on the surplis profits only from the date of 
the institution of the suit. This was a suit decided in accordance 
with Inglish practice and Seton on Decrees was quoted. Jn the 
Inglish case of Lake v. Bell (*) interest was allowed at 4 
per cent from the date of the claim. In the case of Maji Abdul 
Rahman v. Haji Nur Muhammad (3) Mr. Jusiticy TELANG 
allowed interest from the date of the surplus money coming 
into the hands of the mortgagee. But it was an entirely different 
case. In that case the mortgagee exercised his private right of 





(1) [1882] I. L, R., 7 Bom., 185. 
(2) ae 34 Ch. Div., 462. 
(3) 1891| I. L.R., 16 Bom., 141. 
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sale given him under the mortgage; and it was on the surplus 
amound#! that ‘remained ‘in his hands, after the sale, that the 
interestiwas alld6wed. This’ case is'differerit 'in principle from 
the case reported in I: L. R., 2 Bombay, p. :185. referred to 
abovel ‘In deciding this case the learned Judge purported to 
follow an English case, namely, Charles v. Jones (1). In that 
case, too, it was on the surplus money that remained in the 
hands of the mortgagee, after the exercise of the right of 
private sale, that the interest was allowed. On a consideration 
of the language of the Transfer of Property Act and on the 
authorities quoted, we are of opinion that no interest is payable 
on the surplus mortgage-money_ till the date of the institution 
of the suit. The institution of the sult is really a notice to the 
mortgagee’ calling upon ‘him’to Jrand-over the surplus money. 
From that'date the mortgagor will bé entitled to interest. Before 
leaving the point, we may mention here’ that the mvitgagot was 
being paid annually the sum of Rs. 333, and he never told the 
mortgagee that his money had been, paid up out-of the usufruct 
of the property and it was timè ‘that he handed over the pro- 
perty to him. It has not been urged before us that interest 
might'be allowed on the surplus mortgage-money by way of 
damages. ‘But we have considered the point and we think that 
it ig mot proper to allow interest by way of damages. Interest 
z way of damages can be allowed only under section 73 of 

the Contract Act. In most of the cases for 1edemption usually 
it is-not till an account has been taken that it is discovered on 
what, date. there was a surplus in the hands of the mortgagee. 
Under section 73 of -the Contract Act the party who suffers 
from a breach of contract is entitled to compensation. for any 
loss or damage caused to him thereby. In the case of surplus 
profits coming into the hands of the mortgagee, it cannot be 
said that any contract has becn broken, especially where there 
is no express contract. Further, damages can be: awarded only 
when they are not too remote. Only those damages which 
naturally arise in the usual course of things froin stich breach 
can be allowed. Itis not in all cases where a sum of money 
due to one party is in the hands of another that interest may 
be allowed by way of damages.. In a recent case decided by, us 
we held that interest could ordinarily -be allowed either on the 
Interest Act or where there is a stipulation. `, We have quoted 
authorities for our opinion. . We-have-shown in that, case that 
in. every case interest cannot be claimed simply because some 
money is.due. We, therefore, do not think it posible to awad 
interest way.of damages. ` 


The result is that the appeal :suċceeda to ‘the amount of 
Rs. 6,278-1 interest and Rs.-1,701-12 principal amount. Deduct- 


(1) [1887] I. L-R, 35 Ch. Div., 544. 
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ervin, ing these two sums from the sum decreed by the Court below 
1924 as surplus amount, the plaintiffs would be entitled to the sum 
— of Rs. 5,914-1. The appeal is allowed as stated above for the 


ISMAIL = sum of Rs. 7,979-13 with proportionate costs ‘to parties. 


Hasan A 
oe Decree modified. 
MAHDI , 
Hasan. ~ a 
Mukerji, J. 
CRIMINAL 
eine EMPEROR 
1924 . VEVSUS 
June, 25. MUKHTARA.* 


Warsa, A. Indian Penal Code, section 215—Animals missing—Accused ac- 
cepts money on understanding to recover theimn—Theft—In- 
ference irresistable—Conviction. 

It cannot bea defence to the charge of accepting money 
for returning stolen property, that the person who takes the 
muney is himself the thief. (per Waxsu, J.) 

Some bullocks having failed to return from the grazing fields, 
accused promised the owner of the animals to recover them 
on payment of a certain sum. On recovering the money, accus- 
ed produced the bullocks after a few days. ‘The Trial Court 
convicted the accused under section 215 of the Indian Penal 
Code. On the evidence the inference was irmesistable that the 
bullocks were stolen and the accused was either the thief or 
one of the thieves. Held, that the accused was rightly con- 
victed under section 215, Indian Penal Code. Queen Empress 
v. Mohammad Ali, I. L. R., 23 All., 81, not followed. 


CRIMINAL APPEAL by the Local Government from an order 
of Basu Jorr Sarup, First Additional Sessions Judge of 
Saharanpur. 

Lalit Mohan Banerji (Government Advocate), for the 
Crown. g 

Shiva Prasad Sinha, for the accused. 

The following judgments were delivered :— 


Ryves, J.—This is an appeal by the Local Government from 
an order of a¢quittal passed by’ the learned First Additional 
Sessions Judge of Saharanpur. Mukhtara, a Jat, was convicted 
by a Magistrate of the first class, under section 215 of the Indian 
Penal Code, and sentenced to one year’s rigorous imprisonment. 
It appears that on the 6th of December, 1923, two bullocks, 
out of a number which had been sent by Narpat to graze in the 
jungle, failed to return. Later on the same night one of these 
bullocks returned with a broken rope tied round its neck. ‘The 
e other one did not return. It was suspected that both the 


* Cr. A. No. 450 of 1924. 
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bullocks had been stolen. A panchayei was held, and Mukhtara 
was certainly suspected of being, if not the thief, at any rate 
cognizant of who the thieves were. He promised to recover 
the bullock on payment of Rs. 30. He received the money and 
three days afterwards produced the bullock. On the oth of 
December, Narpat made a report of the circumstance at the 
police station, and he said significantly that he had come to 
make a report because “ the people had made it their business”. 
Mutkhtara’s defence was a total denial of everything. He said 
the whole of the prosecution evidence was false from beginning 
toend. The Trying Magistrate found that there was reliable 
evidence on which he could hold that the bullock had .been 
stolen. He found it proved that Mukhtara received the Rs. 30 
on the understanding that he would bring back the bullock. He 
found that Mukhtara must have known who the actual thieves 
were, and that he took no effort to get them apprehended. The 
fact that he was able to get hold of the bullock and bring it 
back, shows that he knew where the bullock could be found. 
The inference is irresistable that he knew who the thieves 
were. There is a considerable amount of suspicion (to say the 
least of it) that Mukhtara himself was the thief, or one of the 
thieves. But the Magistrate did not take that point into con- 
sideration, holding that according to the case of Queen Empress 
v. Muhammad Ali (), the thief himself could not be convicted 
under section 215. 


On appeal the learned Additional Judge found that there 
was no evidence on’ the record to show that theft had been 
committed in respect of these bullocks, and held that it was 
possible that Mukhtara took the money not knowing where the 
bullock was to be found, and, after due search, was lucky enough 
to find the missing animal. In our opinion the learned Judge 
is not correct in saying that there is no evidence to show that 
theft was committed. We agree with the Trial-Court that the 
theft of the bullock is proved. We agree with him that Mukhtara 
took Rs. 30 in order to bring back the bullock which he knew 
was stolen, and that he obviously took no steps to bring the 
thieves to justice. He was rightly convicted under section 215. 
We doubt whether the case reported in 23 Allahabad was rightly 
decided. We allow the appeal, set aside the order of acquittal, 
and restore the order of the Trial Court. Any term of im- 
prisonment which Mukhtara has already served, will be deducted 
from the one year’s imprisonment which he has been awarded. 

Wats, A. C. J.—I agree. I think the inference is irresist- 
ible that the bullocks were stolen and that the thief was the 
present accused. Mr. Sinha has said everything that can be 
said for him, which is not much. I agree as to the decision ip 

(1) [x900] I. L. R., 23 All, 81. 


CRIMINAL 4 
1924 


EMPEROR 
v. 
MUKBTARA. 


pan 


Ryves, J. 


IPalsh, A. 
as 


Č 


* 


_ CRIMINAL 


"1924 


EMPEROR 


v. 
MuKBTARA, 


Walsh, A. 
CT 


CIVIL 


June, 30. 
WALSH, A. 
C. J. 


Boys, y 


Boys, J. 


840, l HIGH COURT ` [ALR 


23 Allababad. Iam definitely of opinion ihat itis not good 
law and ought not to be followed. The learned Judge who 
decided it was probably embarrassed by the fact that there had 
béen a conviction against the thief for both offences. But what 


- he appears to haye overlooked is this. Take the ordinary case 


of aman against whom suspicion is strongly entertained, as in 
this case. The complainant may be in doubt as to whether he 
is the guilty person, or whether he is not, but he does not mind 
so long as the person he suspects agrees to return the animal 
for a consideration. Can it be seriously suggested that when 
the charge under section 215 comes into court, and the com- 
plainant confines his allegation as regards the theft to mere 
suspicion, the accused can be heard to say: “The complainant is 
wrong to confine his allegation to mere suspicion. I am the 
thief. I have always been in a position to confess the theft, 
and if it suited my purpose, to provide the complainant with 
means for proving my guilt. But the High Court has decided 
that this section does not apply to the thief, and I being the 
thief, it does not apply to me, and I am entitled to an acquittal.” 
It seems to me that this is a reductio ad absurdum of that 
decision. It cannot beadefence to the charge of accepting 
money for returning stolen property, that the person who takes 
the money is himself the thief. 





e 


` LAL UMRAO SINGH (Judgmenl-Deblor) 
UErSUS 
LAL SINGH (Decree-Holder).* 

Civil Procedure Code, Or. 21, r. 46, S9—Altachment and sale of 
rights under simple morigage-deed—IVhether moveable property 
—Cannot be set aside under Order 21, r. 89. ; 

A simple hypothecation bond is ‘' moveable property” not 
only for the purposes of attachment in execution of decrees, 
but also for the purposes of sale and procedure by which a 
sale of “immoveable property” (e, g. an application under 
Order 21, rule 89, Civil,Procedure Code) does not apply 
to a sale of the rights of a mortgagee underea simple hypothe- 

* cation bond. 
Civit Revision from an order of K. A. H. Sams Eso., 

Additional District Judge of Aligarh. 


K. N. Laghate, for the applicant. 
The following judgments were delivered :— 


Boys, J.—Lal Umrao Singh, judgment-debtor (the applicant 
in revision here) held a simple mortgage bond which was 
attached and sold by Lal Singh, the first opposite party here, 

* Ciy, Rev. No, 110 of 1923. 
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in execution of a decree. On the 23rd of October, 1922, the 
judgment-debtor sent the money by telegraphic money- order but 
it arrived after the sale. The 24th being a Sunday, he deposit- 
ed the money on the 25th, and onthe 28th filed an application 
under; rule 89 to get the sale set aside. The decree-holder 
objected that the simple mortgage bond not being ‘“ imthoveable 
property”, the sale could not ‘be set aside. The Munsif disallow- 
ed this objection holding that a mortgagee’s rights, whether 
the mortgage was simple or usufructuary, constituted “an 
interest in immoveable property ”, that the: fact that the pro- 
perty attached was attached as moveable, did not render it 
moveable once for all and that it was immoveable within the 
meaning of the term in the Transfer of Property Act, 


The District Judge, on appeal, relying on Nataraja Iyer v. 
The South Indian Bank of Trinnevelly C) and Karim-un- 
nissa v. Phul Chand (7), allowed the appeal holding the simple 
mortgage bond to'be moveable property and held that, that 
being so, the sale could not be set aside. The judgment-debtor 
asks us to revise this order. 


For the applicant no serious attempt has been made to show 
that a simple mortgage bond is not “ moveable property ” for 
the purpose of determining the procedure appropriate to attach- 
ment and that such procedure is not contained in Order 21, 
rule 46 (Section 268 of the old Code). That is a position he 
could hardly take up in face of the provisions of the Code of 


Civil Procedure and adverse authority. Compare Karim-un-. 


nissa v. Phul Chand (°), Tarvadi Bholanath Harishanker v, 
Bai Kashi (8), Bantu v. Ganda Singh (4), Nataraja Iyer v 
The South Indian Bank of Tinnevelly (1) (and cases there 
quoted) and Shah Mohammad Yusuf v. Lachmi Narain (5). 


Karim-un-nissa v. Phul Chand (#) was referred to in Sheo- 
charan Lal v. Sheo Sewak Singh (°) but not overruled and 
Bantu v. Ganda Singh (4) was referred to and distinguished 
but not overruled in Sewa Ram v. Dheru Shah (7). The 
applicant, however, contends that while a simple hypothecation 
bond may be treated as moveable property for the purpose of 
attachment and the procedure of Order 21, rule 46 be applic- 
able, it does not’ follow that it is not “ immoveable property ” 
for the purpose of the sale and setting aside of the sale under 
Order 21, rule 89, and he has referred to Musammat Bha- 

(+) [rrr] I. L. R., 37 Mad., su. 

(2) [1893] I. L. R., r: All, 134. 

(3) [1901] I. L. R., 26 Bom., 305. 

(4) 182P. R, r9c9; 1 I C., 450. 

(5) [z918] so I. C., 157. 

(6) [1896] I. L. R., 18 AlL, 469. 

(7) 125 P. L. Rọ, 1913; 18 I. C., 318. 
gx. JOÓ BR. 


CIVIL 


een 


1924 


LAL UMRAO 
ae Gu 


Lat. Sine 
Boye, . J. 


CIVI, 


1924 


on 


Lar UMRAO ` 


SINGH 


v. 
Lar, Sinca. 


Boys J. 


842% | HIGH COURT ÜA. In J. R 


wani Kuar v. Gulab Rai (1), Sheo Charan Lal v. Sheo Sewak 
Singh (2), Mutsaddi Lal xv. Muhammad Ianif (°), Sewa 


. Ram v. Dheru Shah (4), Ram Sarup v. Tlarpal (5) and Hafis- 


ud-din v. Jadu Nath (8). 


Of these 1 Allahabad, 348 was shown in 15 Allahabad, T34 
to be no longer law. Of the others, 18 Allahabad, 469, to A. 
L. J. R, 167, 12 C. W. N., 821 and 15 A. L. J. Rọ, 33 have 
very little: bearing, if any, on the point. But the ruling of 
KensincTon, J., in 125 P. L. R., 1913: 18 1. C., 318, does go 
the whole length of his contention. The learned Judge held: 
“It does not follow that because a mortgage debt is to be 
‘treated as moveable property for the purpose of attachment 
under rule 46, it should, therefore, be considered as moveable 
property in all cases” 


and for that, as well as for another reason, ordered the lower 
court to hear the application for setting aside the sale. In 
support of his view, the learned Judge relied only upon 58 P. 
R., 1899 in whiclr it was held, in a case dealing with the rights 
of a Hindu female heir to alienate, that a morthage debt i is 
immoveahle property. 


The opposite party, on the other hand, orients that the 
bond being certainly attached as moveable property, must he 
held to be sold as moveable property. The first part of this 
contention is, as I have already said, well c&tablished and in 
effect admitted. In support of the conclusion it may be said that 
in two of the cases quoted, Karim-un-nissa v. Phui Chand (°) 
and Nataraja Iyer v. The South Indian Bank of Trinne- 
velly (8), language was used which suggests that, in the minds 
of the learned Judges, what was moveable for the purposes of 
attachment was moveable for the purposes of sale. A con- 
sideration of these authorities and another to which I shall 
refer and particularly of the nature of a simple by pothecation 
bond, leaves no doubt in my mind that the contention of the 
opposite party is cortect, that the bond is moveable property 
for all three purposes, attachment, sale and setting aside the sale 


. = tinder Order 21, rule 89. 


The learned Munsif has held that the bond EA 
an “interest in immoveable property ” and is, therefôrc, 
‘immoveable property ” hai rule 89. Is the premise cor- 
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rect? A simple mortgage bond carries with it two rights; a 
right to a decree for money and to a decree for sale. The 
latter gives the mortgagee a right to be recouped from the sdlc 
proceeds but gives absolutely no right of any. sort to or in the 
land. ‘He has not even a right to all the sale proceeds but to 
only so much as may be necessary to meet his debt. 
In 26 Bombay, 305 CHANDAVARKAR, J. said at page 311: 
“A simple mortgage creates a right to recover the debt due 
on it from land; a mortgage with a right of foreclosure creates 
a right to recover the land itself. ‘Therefore a debt due 
on a simple mortgage is a debt, though it is secured on land, 
and the security is merely collateral,” 
What justification is there for holding that a simple hypotheca- 
tion bond creates “an interest in immoveable property” ? 


Next we have the consideration clearly stated by Jun- 
kins, C. J., in the case 26 Bombay, 305 just referred to and 
concurred in by CHANDAVARKAR, J., quoting 19 Bombay, 121, 
that the debt has been sold and that certainly the sale of the debt 
cannot be set aside, and that the security must go with the debt. 
It is urged for the applicant that from the mere fact that for 
the purposes of the procedure for attachment it is convenient 
to treat the bond as moveable, it does not follow that other 
considerations ag to the attributes of the property to be affected 


or possibly affected did not determine its nature when the ` 


legislature was considering its sale and the consequences to 
follow from its sale. This may be conceded: but there is no 
evidence to show that this consideration did weigh with the 
legislature or that effect was given to such considerations. On 
the other hand, it must be conceded that, in the absence of a 
clear intention to the contrary, what is held to be moveable 
property at the time of’the attachment may reasonably be consi- 
dered to continue to be moveable at the time of the sale, and 
I find myself in agreement with the view of CHANDAVARKAR, J. 
in 26 Bombay, 305 at p. 312 where he further says that, even 
assuming that 
“it is an interest in immoyeable property and as such is 
immoveable property itself, we have, as I said at the outget, 
a clear indication of the intention of the legislature that for 
the purposes of the Code of Civil Procedure it should be treated 
as moveable property.” 

Lastly, to hold that it is not immoveable property is con- 
sistent with the definition of “immoveable property” to 
be found in the General: Clauses Act, section 3 (25). ‘Ihe 
expression “ benefits to arise out of land” was never intended 
to cover such a matter as the security held by the mortgagec 
under a simple mortgage bond, but such benefits as the right 
to a ferry. 
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For these reasons I have no hesitation in holding that a 
simple hypothecation bond ‘is ‘‘ moveable property” not only 
far the purposes of attachment but also for the purposes of 
sale, and Order 2], rule 89 has no application. 


It is not clear that any question affecting the jurisdiction of 
the District Judge arises in this case, such as would justify this 
Court in interfering in revision, were we otherwise inclined to 
do so, but we had heard much argument before this point 
emerged and we thought it desirable then to hear the argument 
out as'the matter appears not to have been definitely determined 
by this Court and is one which might arisc again at any time. 
I would dismiss the application. 


Watsu, A. C. J.—I have read the judgment of my brother 
Boys and I agree with it. 


By rus Court.—The order of the Court is*that the appli- 


cation is dismissed with costs. . 


Poe rn i A pplicalion rejected. 


- HAR PRASAD AND ANOTHER (Defendants) 
versus 


FIRM RAM -SARUP RADHA KISHEN (Plaintiff) hs 


Civil Procedure Code, Or.8, r. 6=Asceriained sum—lVhat amounts 
io—Sct-off—IVheiher defendant enlitied 10 clain— Definite sums 
of credit and debit between parties, - - 

- In plaintiff’s suit for the balance of the price of certain 

_ articles sold. to the defendant, the latter stated that this 
transaction formed one of a number of, transactions between 
the parties in -which there -were payments to be crédited on 
both sides abd that on the date of the suit, a definite known 
balauce was due to the defendant from ‘the’ plaintiff, The 
lower courts having declined to go into the merits of the set-off 
claimed by the defendant, under Order 8, rule 6 of the Civil 
Procedure Code: held, that m any ordinary meaning of the term, 
the sum claimed by the defendant was-an ascertained -sum and 
the lower courts were wrong in refusing to go into his claim. 
Edward Dalgleish v, Raindin S ingh Chowdhur y, i4 C, W.N 
170, referred to. = 


© SECOND ATPEAL -from a decree of Basu Sumkake -Naru 
BANERJI, District Judge. of Mainpuri, modifying a -decree of 
Mauwi, MUHAMMAD ZIAUL HASAN, Subordinate Judge: 


7 Kailas Nath Katju, for the ‘appellants. vetoes z 
“Nelial Chand and Surendro Nath Sen, for the respondent, 
* S, A, No, 1542 of 1922. 
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fhe judgment of the Court was delivered by 


DanIieELs, J.—The sole question in this appeal is whether 
the defendants are entitled to claim a set-off under Order’8, 
rule 6 of the Code of Civil Procedure. The courts below have 
declined to go into the merits of the sct-off claimed on the 
ground that the sum claimed is not an ascertained sum and, 
therefore, does not fall within the provisions of the rule. In 
the courts below the question of equitable set-off was also dis- 
cussed, but in this Court the argument has been confined to the 
legal set-off provided by rule 6. The suit was one for the 
balance of the price of castor seed sold by the plaintiff to the 
defendants. ‘The defence, so far as we are now concerned with 
it, substantially was that this transaction formed one of a number 
of transactions between the parties in which there were pay- 
ments to be credited on both sides and that on these other 
transactions on the date of suit, a definite sum of Rs. 1126 was 
due to the defendants from the plaintiff. There were also 
certain minor ascertained sums as to one of which the claim of 
set-off has» been allowed. If this were a claim for accounts in 
the sense that the defendants were asking the plaintiff to render 
an account and the sum`due to the defendants could only be 
known to the latter when the accounts were rendered, there 
might be great force in the view taken by the courts below. 
This, however, ts not the nature of the claim. What the defend- 
ants say is that there were definite sums of debit and credit 
between the parties and that on the date of suit a definite known 
balance, the amount of which is given in ihe written statement, 
was due to the defendants from the plaintiff and that this 
balance is shown in their account books’ as due on the date of 
suit. In any ordinary meaning of the term, the sum so claimed 
is an ascertained sum. ‘The learned counsel for the respondent 
has argued that a sum can only be.treated as ascertained when 
it has been either admitted by the plaintiff or “decreed by.the 
court. None of the authorities to which he has referrcd, 
supports this proposition, and the case of Lidward Dalgleish v. 
Randin Singh Chowdhry (‘) definitely contradicts it. The 
commentators on the Code are also all agreed that the words 
‘ascertained sum’ are used to exclude such items as unliquidated 
damages and mesne profits the amount of which is not ascertain- 
able until the court determines them. Here the sum claimed 
isa definite ascertained amount, and we think that the courts 
below were wrong in refusing to go into the defendants’ claim. 
We. accordingly - set aside the decrees of both the courts below 
and remand the case, through the lower appellate court, to the 
court: of first instance with directions to enquire into the set-off 
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cviL found to be due to the defendants on account of set-off. The 
1924 appellants will get their costs of this appeal. Other costs will 
— abide the result. It will not be open to the parties to reagitate 
Har PaasaD any question already decided except the questions which arise 
Raw Sanur on the claim of set-off. 
coe Decree set aside. 


—_—_— 


Daniels, J. 


RAJROOP KUAR (Plaintiff) 


CIVIL 


ea l y , versus 
— KANDHYA and anotaer (Defendanis).* 
gusto Hiadu Law—Widow--Perpetual lease by—Of iands for agricul- 
Wats, A. tural purposes—Agra Tenancy Act (H of 190r), sec. 57 (b)— 
C. J. Suit by reversioner in sevenne courl for cjectment of lessees 
SULAIMAN, J. Maintainable—Plaintiff not bound to sue for cancellation of 


lease in Civil Court. 
A Hindu widow granted a perpetual lease of lands held for 
R agricultura! purposes to the defendants. On her death, the 
‘ plaintiff, her reversioner, sued for ejectinent of the defendant 
in the Revenue Court, under section 57 (b) of the Agra Tenan- 
cy Act, treating the defendant as a non-occupancy tenant. 
Held, reversing Stuarr, J., that the suit was maintainable, 
and the plaintiff was not bound first to sue for the cancella- 
‘tion of the lease in the Civil Court. Institution of a suit 
for ejectment was in itself a sufficient indication of the plaint- 
iff’s election to treat the lease by the widow as a nullity. 
Bijoy Gopal Mukerji v. Krishna Alahishi Debi, 34 Cal., 329 
and Sher Khan v. Debi Prasad, 37 All., 254, followed. | 
APPEAL under section 10 of the Letters Patent, from a 
judgment of Mr. Justice Stuart, reversing a decree of A. 
G. P. Putar’ Eso., District Judge of Benares, who confirmed 
a decree of MIRZA SULTAN Annab Beg, Assistant Collector, 
first class. f 
= Peary Lal Banerji, for the appellant. 
Kamla Kant Verma, for the respondents. 
The following judgments were delivered :— 


Iulsh, Ai Wausu, A. C. J.—'This is onc of those really difficult. cases 

C.J, where this constant conflict between the jurisdiction of the 
Revenue Court and the jurisdiction of the Civil Court indirectly 
arises. 1 say indirectly arises, because no objection was taken 
to the jurisdiction of the Revenue Court, and until this case 
reached the High Court, and iny brother Sruart allowed the 
learned vakil to argue a point which was not open to him, the 

.* L, P.A No. 1 of 1933. 


VOL. XXI] HIGH COURT 0°47 


difficulty was never present in the case at all. It is hoped that cwn, 
the approaching legislation aboul the Tenancy Act, or the new 1024 
Act, if we ever get one, will finally get rid of this perennjal = 
difficulty. The facts of the case are quite simple as appears REO? 
from my brother Stuart's judgment. It is true that a perpetual Le 
lease having been granted by a Hindu widow witha Hindu = Kanpnya. 
widow's estate, such questions as legal necessity and determin- Walsh, 
. ° ; : : alsh, A. 
ing her right to grant it, so as to make it operative after her ÈJ. 

death, are involved. The plaintiff sued in ejectment under 

section 57 of the Tenancy Act, alleging or assuming—it matters 

not which—that the plots were agricultural land. No point 

was raised either of fact or law on this point, namely, as to the 

nature of the land and the character of the tenancy, either in 

the pleadings or in the issues framed by the Assistant Collector, 

and both the lower courts decreed cjectment, the second court 

slightly modifving the first court’s judgment. When the matter 

came before this Court in second appeal, a new point of law 

was taken, which the learned Judge has accepted. It was said 

that the’ suit was premature, and that the plaintiff-reversioner, 

if he wanted to recover on the revenue side in ejectment, must 

first get the lease, or alienation which the widow had made, 

formally set aside, or declared to be void in a Civil Court. The 

learned Judge accepted this view. He has not said on what 

authority he based himself. It is a view inconsistent with the 

weight of authority, at any rate of this Court. If there were 

only one court possessed of jurisdiction, so that two such suits 

would have to be brought in that court, there is no question 

that the view is erroneous. The Privy Council have made that 

perfectly clear in the case of Bijoy Gopal Mukerji x. Krishna 

lYahishi Debi (1) where they laid down generally that the 

-nstitution of a suit for possession is sufficient to show the 
^ -plaintiff’s election to treat the alienation as a nullity, and that, 

A i a separate suit is unnecessary, and even a separate 

suit for a declaration is inoperative. Putting it into plain 

English, the mere bringing of a suit for ejectment challenges 

the right of the defendant to be in possession, and as Mr. 

Justice Pracort pointed out in fhe next case—which is a clear = « 

authority for this case, and which really was binding on Mr. 

Justice Stuart, if his attention had been drawn to it—*the 

defendant is forced to set up in justification of his possession 

the lease under which he sits, and then it is that the plaintiff 

can say that such lease was invalid and not binding upon him”. 

The passage in the judgment which I have just quoted occurs at 

page 260 in the case of Sher Khan v. Debi Prasad (°), and is a 

sufficient authority for this case, and if it had been cited to the 

learned Judge, I have no doubt that he would have followed it, 

(1) [1907] I. L. R., 34 Cal., 329- 
(2) [1915] L D. R, 37 All, 254. 
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SULAIMAN, J.—I agree. The plaintiff instituted a suit in 
the Revenue Court for the ejectment of the defendants, treating 
them as non-occupancy tenants. It was alleged that they had 
planted trees on the land, and also made some constructions, 
and were, therefore, liable to ejectment under section 57, sub- 
clause (b) of the Agra Tenancy Act. The plaintiff treated the 
land as agricultural land and sought relief in the Revenue 
Court. Defendant No. 1 set upa perpetual lease executed by 
the deceased widow of the last male owner, to whom he'said 
the plaintiff had succeeded as a reversioner. Defendant No. 2 
claimed to be a transferee from defendant No. 1. In neither 
of the written statements filed in the court below was the point 
specifically raised that the land in question was not agricultural 
land at all. Nor was any plea raised that the Revenue Court 
had no jurisdiction to entertain the suit. Only four issues were 
framed by the trial court, and none of these issues referred.to 
the two points above mentioned. The court of first instance 
decreed the claim. The defendants went up in appeal to the 
lower appellate court, and in their grounds of appeal they did 
not raise either of the. two points mentioned. The decree of 
the first court was affirmed with a slight modification. A second 
appeal was filed in this Court, and although it was not suggested . 
in the grounds of appeal that the land really was not agricultural 
land, or that the lease was not for agricultural purposes, a plea 
was at the time of the admission of the appeal added to the 
effect that the lease not. having been set aside by a competent 
court in a proper suit brought by a person entitled to question 
it, it was binding on the zamindar for the time being. ‘he 
learned Judge of this Court has allowed the appeal, and has 
come to the conclusion, to quote his own words, “ that it was 
necessary for the plaintiff-respondent to set aside the alienation 
which the lady had made in favour of Gopal as a precedent 
to instituting @ suit for the ejectment of the defendants-appel- 
lants through the Revenue Courts”. He has, however, assumed 
that the plots in question are agricultural land. 


It was laid down by their Lordships of the Privy Courcil, 
in me case of Bijoy Gopal Mukerji v. Krishna Mahishi Debi 0), 


“that a Hindu widow is not a tenant for life, but is owner 
of her husband’s property subject to certain restrictions on 
alienation, and subject to its devolving upon her husband’s 
heirs upon her death. But she may alienate it subject to 
certain conditions being complied with. Her alienation is 
not, therefore, absolutely void, but is prima facie voidable at 
the election of the reversionary heir, He may think fit to 
affirm it, or he may at his pleasure treat it as a nullity with- 
out the intervention of any court, and he shows his election 


(1) [1907] T, I. R., 34 Cal., 329 at 333, 
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to do the latter by commencing an action to recover possession 
of the property.” 


It is quite clear, therefore, that it is not incumbent on, a 


reversioner to obtain a declaratory decree to set aside the lease 
executed by the deceased widow before seeking his substantial 
relief. If the land were either let or held for agricultural pur- 
poses, the Revenue Court alone could order the ejectment of 
the defendants. A Hindu widow can certainly grant a lease to 
tenants or lessees, and such tenants or lessees can be ejected 
through the Revenue Court alone. The plaintiff-reversioners, 
therefore, could only go to the Revenue Court for ejectment, 
and the defendants were entitled to set up the lease as a, lease 
binding upon her; if they set up its validity, it would be for 
the Revenue Court to decide whether it had or had not been 
executed for legal necessity, The question of legal necessity 
was never raised in the courts below, and has not been decided 
in favour of the defendants. 


The view of the learned Judge that the plaintiff ought to go 
to the Civil Court, in the first instance, to obtain a declaration 
and then sue in the Revenue Court for ejectment, is contrary 
to the opinion expressed by CHAMIER and Piccorr, JJ., in the 
case of Sher Khan v. Debt Prasad ('), following an earlier 
case in.the same volume at page 41. 


I am, therefore, of opinion that it was not necessary for the 
plaintiff to obtain a declaratory decree from a Civil Court 
before instituting a suit for ejectment in the Revenue Court. 


The learned vakil for the respondents has tried io support 
the decree of the learned Judge of this Court, by urging that as 
a matter of fact the lease in question is not one for agricultural 
purposes. As I have already stated, this point was never raised 


‘at the trial, and has been assumed in favour of the plaintiff all 


along. It may be that according to the terms of the lease, it 
is not a lease solely for agricultural purposes. All the same it 
may well be that the land has been held for agricultural pur- 
poses. This new point, therefore, canriot be allowed to be 
raised at this stage. 


By tHE Court.—We, therefore, allow the appeal and restore 
the order of the District Judge, but, under the circumstahces, 
having regard to the fact that the present appellant ought never 
to have allowed this point to be taken without objection, and 
that he failed to cite the authorities bearing upon the point, we 
deprive him of all costs in this Court. That is to say, he will 
only get the costs in the first court and in the District Judge’s 
court. i 
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Appeal allowed, , 


(1) [rots] I. L. R, 37 All, 254. 
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BALDEO PRASAD (Plaintiff) 
VEYSUS 
RAM AUTAR AND anotner (Defendanis).*- 


Indian Evidence elci, sec. 92—Bond—]}anl of consideralion—Iiwi- 
dence of circumstances attending cxecution other than those 
recited in the bowd— Whether admissible, 


In a suit to enforce a bond, the defence was that there was 
no consideration for the said bond because it had been agreed 
petween the parties that the creditor, who was the landlord 
of the executant, would lease out certain lands to the executant 
and the latter would pay the consideration money of the bond 
as a premium, but no such lease was ever executed. ‘The lower 
court found that the allegations of the defendant were correct. 

Held, that the defendant was entitled to show the circum- 
stances under which the bond was executed and to prove that 
in reality the bond was without consideration. Such evidence 
was not excluded by sectiong2 of the Evidence Act. Sah Lal 
Chand v. Indarjit, 1. L. R, 22 All. 370, (ep c.) and Chunni 
Bibi v. Basant Bibi, I. L. R., 36 AlL, 537, followed, Sri Ram 
v. Firm Sobha Ram Gopal Rai, 20 A. L. J. R., 315, referred fo. 


SECOND APPEAL from a decree of Maunvi. Ata AUSAT, 
Subordinate Judge of Jaunpur, reversing a decree of Baru 
Juvan CHANDER Matrix, Munsif. 

Ram Nama Prasad, for the appellant. 

Haribans Sahat, for the respondents. 

The judgment of the Court was delivered by 


Muxerjl, J.—Two points have been-urged in this appeal. 
It appears that the appellant purchased a hond from one Ghulam, 
Mohi-ud-din and brought the suit, out of which this appeal 
has arisen, on foot of it. The bond was given on the 6th of 
October, 1914 by the father of the respondenis. The defence 
was that there was no consideration for the bord, that it had 
been agreed between the parties that Ghulam Mohi-ud-din, who 
+ = was the landlord of the executant, would lease out certain lands 
to the executant and the executant would pay the consideration 
money of the bond asa premium or nazrana. No such lease 
having been executed, the bond was without consideration. 


The learned Judge of the lower appellate court found that 
the allegation of the defendants was correct and dismissed the 


In appeal it is contended that it was not open to the respond- 
ents, being the representatives of the late executant of the 
* bond, to set upa plea that the bond was executed under cip- 


* 5, A, No. 1381 of 1922. 
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cumstances other than those mentioned in the deed itself. This 
argument is not sound.” The plea taken by the respondents 
was to the effect that there was no consideration for the bond. 
By proviso of section 92, it is mot open toa party or his 
representative to show that there is no consideration for the 

agreement which may have been reduced into writing and which 
may have even been registered. The learned counsel for the 
appellant takes his stand on the case of Sri Ram v. Firm Sobha 
Ram Gopal Rai (*). In that case a party sued on an uncondi- 
tional promissory note given by the opposite party and it was 
held that the executant of the promissory note could not show 
that the money was not to be paid on demand, but was meant 
to be paid under other circumstances. It is not necessary to 
express any opinion as to the correctness or otherwise of the 
ruling, simply because the facts of the two cases are entirely 
different. In this case, as I have already stated, all that the 
respondents seek to establish is that there is no consideration 
for the bond. ‘This they could do, not only under the express 
‘provision of law, but also under their Lordships of the Privy 
Council’s ruling, reported in the case of Sah Lal Chand v. 
Indarjit (?). The same view was- adopted in this Court in the 
case of Chunni Bibi v. Basanti Bibi (3). 


‘There is nothing in this appeal and it is hereby dismissed 
with costs. ° . 
Appeal dismissed. 





(1) [1922] S L. J. R., 315. 
(2) |rgool I. L. 22 All, 370. 
- (3) [r914] L L. ’ 36 All, 547. 
BUDDHOO auias GULAB DASS (Defendant) 
Versus 


SHEO CHARAN (Plaintiff).* 


BaLpro 
Prasan 


v. 
Ram A UTAE, 
Mukerji, J. 
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Guardian and Wards Act, secs. 2Q and 31—Minor’s properly—Suncs ieee 


lion for sale—Courl’s duty—Mortgage by cerlificuled guardian 
_—Sanclion by District Judge—Onussion lo recite necessity— 
Liffect of. 


It is the duty of the court to which an application is made 
under section 29 of the Guardian and Wards Act, for sanction 
of the sale of a minor's property, to satisfy itself by enquiry 
that the transaction is necessary and is for the minor's 
benefit, and a‘creditor is entitled to rely on an order of sanc- 
tion as evidence that the court has satisfied itself on this 


point and that the transaction is a proper one. Nallaka, 


Venkatasami v, Rajam Virranna, 1. L. R, 45 Mad., 429 and 
"8 S, A, No, 1565 of 1922. j 


ANIELS, J. 
Ngavs, J. 
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Ganyapershad Sahu v. Maharani Bibi (p. c.), I.L R., 11 Cal, 
379 at 383, referred to, 
. The mere omission to recite the necessity in the order 
granting sanction under section 31 of the Guardian and Wards 
Act was no more than an irregularity and did not render the 
sanction altogether illegal. Maharaja Sir Rameshwar Singh 
Bahadur v. Ditunpat Singh, 11 Cal. L. J., 197, followed. 
Bankey Lal v. Swami Dayai, 23 O. C., 72, referred to. 
SECOND APPEAL froma decree of A, G. P. PULLAN ESQ., 
District Judge of Benares, confirming a decree of Mavtvi 
Muuamman Tagi Kuan, Munsif. 


Harnandan Prasad, for the appellant. 
Kailas Nath Katju, for the respondent. 
The judgment of the Court was delivered by 


DANIELS, J.—This appeal arises out of a suit brought by 
the plaintiff to enforce a mortgage of a house belonging to the 
appellant, Buddhoo. The appellant impeaches the sale on, the 
ground that it was made by his father as his guardian without 
legal necessity.. It was also suggested that his father was 
spendthrift and an immoral person, but this plea has now 
disappeared. “The appellant’s father, Bhagwan Das, was the 
certificated guardian of his son, and the mortgage was made 
with the sanction of the District Judge recorded under’ sec- 
tion 31 of the Guardian and Wards Act. Both the courts 
below have held that this sanction is prima facie evidence that 
the transaction was justified and that it was sufficient to relieve 
the creditor of the necessity of making any further enquiry. 
We think that this view is correct. It is the duty -of the court 
to which an application is made under section 29 of the Act for 
sanction of the sale of a minor’s property, to satisfy itself by 
enquiry that the transaction is necessary and is for the minor’s . 
benefit, and a creditor is entitied to rely on an order of sanction 
as evidence -that the court has satisfied itself on this point and 
that the transaction is a proper one. ‘This view has quite 
recently been taken by the Madras High Court in Nallaka 


« -Venkatasamt v. Rajam Virranng (*). 1t is also in accordance 


with the observations of their Lordships of the Privy Council 
in Gaugapershad Sahu v. Maharani Bibi (*), where they say: 


“’Pheir Lordships think that when an order of the court 
has been made authorising the guardian of an infant to raise 
a loan on the security of the infant’s estate, the lender of 
the money is entitled to trust to that order, and that he is 
not bound to inquire as to the expediency or necessity of the 
loan for the benefit of the infant’s estate, If any fraud or 
underhand dealing is brought home to him, that would be 

(1) [rg2if f. L. R., 45 Mad., 429. ; 
(2) [1:884] I. L. R., 11,Cal., 379 at 383. 
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a different matter; but apart from any charge of that kind, 
their Lordships think he is entitled to rest upon the order.” 
Two other points have been raised by the appellant in argu- 
ment. The first is that the sanction is not a legal sanction 
because the necessity for the mortgage was not recited in the 
order as required by section 31 (2) of the Act, and the other, 
that the reasons given by the plaintiff’s, father in his original 
application are not sufficient to justify the transaction. 


As to the second point, it is sufficient to say that the ques- 
tion is one which might have involved the taking of evidence, 
and that it was never raised in either of the courts below. We, 
therefore, decline to enter into it. The first question also’ was 
` not raised in either of the courts below, and we need not, there- 
fore, go into it, but in any case we consider that the mere 
omission to recite the necessity in the order granting sanction 
isno more than an irregularity and that it does not render the 
sanction altogether illegal. In this respect we prefer the view 
of the Calcutta High Court in Maharaja Sir Rameshwar Singh 
Bahadur v. Dhunpat Singh (1) to that taken by the. Judicial 
Commissioner of Oudh in Bankey Lal v. Swami Dayal (°). 
Except for the omission to recite the necessity, the order ap- 
pears, on the face of it, to have been passed with due care, for 
the learned Judge has been careful to lay down the condition 
that the interest‘on the mortgage to be effected should not 
exceed I2 per cent. For these reasons, we dismiss the appeal 
with costs including in this Court fees on the higher scale. 


Appeal dismissed, 


(1) [1909] tı Cal. L. J., 197. 
t2) 23 0. C., 72. 





NARAIN (Defendant) 
Versus 
RAM SARAN DAS ano anotruer (Plaintiffs.*) 
Hindu Law—Joint property —Morigage by one member of his yun- 
divided share—Purtition—Mortgaged property allotted to other 
member—Rightis of. 

R and S$ were undivided brothers, S mortgaged his share 
in favour of the appellant's father, Subsequently a partition 
having taken place, the mortgaged property was assigned 
wholly to R. The mortgagee tnen sued on his mortgage, 
obtained a decree for sale and in execution purchased the pro- 
perty himself, In R’s suit for recovery of the proprety, held, that 
his right todo so could not be disputed having regard to 


* $, A. No, 1537 of 1922. 
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the rule laid down in Bhup Singh v. Chhedda Singh, I. L, R., 
42 All, 596. “lhe plea that R was estopped from bringing 

. the suit because he did not intervene in the suit brought by 
appellant against ‚S, was without force. 

SECOND APPEAL froma decree of Baru Harcovinp Basen, 
Subordinate Judge of Muzaffarnagar, confirming a decree of 
Mavutyv.1 MUHAMMAD AHMAD Ansari, Munsif of Baghpat 
at Ghaziabad. 


A. Sanyal, for the appellant. 
M. L. Agarwala, for the respondents. 
-The judgment of the Court was delivered by 


Danie s, J.—The plaintiff, Ram Saran Das, and the second 
defendant, Shadi Ram, were two undivided brothers. Shadi 
Ram, in 1913, executed a mortgage of his undivided share in 
favour of the father of the appellant. Subsequently a parti- 
tion took place between the two brothers and the particular 
property to which the mortgage related was assigned wholly 
to the plaintiff. After the partition the appellant’s father 
brought a suit for sale on his mortgage, but did not implead 
the plaintiff. He obtained a decree against Shadi Ram, and 
the appellant, his father having died, bought the property ‘in 
execution proceedings. ‘The plaintiff subsequently brought the 
present suit to recover the property, and under the rule laid 
down in Bhup Singh v. Chhedda Singh (+), his right to do so 
cannot be disputed. Narain has put forward three grounds 
of appeal. Tne first is that Shadi Ram should be treated 
as having executed the mortgage in the capacity of mana- 
ger of the joint family. This is a plea which was never 
raised in either of the courts below, and it is too late to put 
it forward now. ‘The second plea is that the plaintiff is estopped 


. from bringing the suit, because he did not intervene in the 


suit brought -by the appellant against Shadi Ram. ‘This plea is 
obviously without force. The third plea is that the partition 
between the two brothers was fraudulent. This is a plea which 
was raised and decided in the courts below and the finding of 
both courts is that no fraudsis established. The appeal, therc- 
fare, fails and it is hereby dismissed with costs. Under all 
the circumstances of the case, we refrain from- allowing fees 
on the higher scale. 


Appeal dismissed. 
(a) [rg20f I L, R., 42 ALL, 596. 
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GAYA PANDE (Defendant) á 
R UCTSUS ~ ` 
AMAR DEO PANDE, (Piaintif).* oÀ 
Civil Procedure Code, seclion r0o2—Provincial Small Cause Courts 

Act, Art. 42—Second appeal—Plaintiff and dejendant co-mort- 

gagors—Mortgaged properly owned by dejcndant only—Piainh ff 

discharging mortgage debl—Suit for contribulion —Of Small 

Cause Court nature—No second appeal. 

Plaintiff and defendant jointly borrowed money and 
executed a mortgage deed hypothecating property belonging 
to the defendant only. ‘lhe plaintiff discharged the entire 
debt and sued the defendant for contribution for a sum below 
Rs. soo. Meld, that the suit was of a nature cognizable by 
a Court of Smal] Causes and no second appeal lay. 

APPEAL under section 10 of the Letters Patént from a 
judgment of. Mr. Justice GOKUL Prasab, reversing a decree 
of J. ALrsor Esg., District Judge of Ghazipur, who reversed 
a decree of Basu Krisuna Das, Munsif of Saidpur. 

Baleshwart Prasad, for the appellant. - 

A.. Sanyal, for the respondent. 

The judgment of the Court was delivered by 


Warsa, A. C. J.—We are of opinion that this appeal must 
succeed. We do not say that the defence is without merits— 
yr a reason which will appear in a moment—but we are quite 





was entitled to sympathy, and that he stretched a point in his 
favour. He certainly does not give any strong reason why he 
overruled the preliminary objection. The point is really quite 
simple. The plaintiff and the defendant joined in a document, 
which was a mortgage, whereby certain property was hy pothe- 
cated in consideration of a loan, and they described themselves 
as thortgagors. Prima facie they were joint mortgagors or co- 
mortgagors. But a déscription of that sort—which may be de 
either to. the man who writes the document, or to carelessness 


of the lawyer who does not think it necessary to go into detail - 


CIVIL 
1924 
July, 2. 
Watsn, A. 
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SULAIMAN, J. 


Walsh, A. 
C. J. 


—cannot alter the fact, andin this particular case in fact only - 


one of them morigaged his property, and the other transferred, 

hypothecated and mortgaged none, and, therefore, he did not 

become a mortgagor in any sense of the word, or within the 

definition of section 58 of the Transfer of Property Act. He 

might, in certain cases, be prevented from denying it, which is 
* L. P. A. No, ‘18 of 1923. 
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CIVIL what the law calls estoppel, so that for certain purposes he 
1924 would become in the eyes of the law a mortgagor and be treated 
— as such. He would only he treated as such by estoppel, which 
Gaya Pannë js an artificial principle of law, and it would not make him a 
AmanDro mortgagor in fact when he was not one. But as against anybody 
PANDE. who knew the facts, particularly his co-mortgagor, there could 
Walsh 4, Peno estoppel. Nobody knew the facts better than his co- 
C.J}. debtor, the actual mortgagor. The plaintiff paid the debt, or 
discharged the greater part of the debt, and he now seeks 
contribution. The question is—the claim being under Rs. 500— 
whether there is any second appeal. If it is a suit of a Small 
Cause Court nature, there is none. ‘The only way in which the 
plaintiff can take it out of the category of a suit of a Small 
Cause Court nature, is by bringing it within Article 42. But 
Article 42 applies to a suit by one or several joint mortgagors, 
and as we have pointed out here, there were no joint mortgagors, 
but only one mortgagor. When the plaintiff, having lost his suit 
in the court of the District Judge, appealed in second appeal 
to. this Court, this objection, which we have just stated, was 
taken by the respondent. The learned Judge accurately set out 
the objection in his judgment. He dismisscd it without giving 
any convincing reason, being content to say that as they both 
joined in executing the document, he thought they could be 
brought within the words “joint mortgagors”. We find our- 
selves unable to agrce. Joint executants they certainly were, 
joint debtors they certainly were, joint participants in a mort- 
gage transaction they certainly were, but there was only one 
mortgagor. The preliminary objection, therefore, before the 
learned Judge ought to have prevailed, and we are of opinion 
that he was wrong in dismissing it. This is sufficient to dis- 
pose of this appeal, but it does happen that the court of first 
appeal, namely, the District Judge, definitely dismissed the claim 
on the ground that the plaintiff had failed to establish by proof 
the mortgage debt, or the right to contribution at all, and if 
that decision is right—a matter which this High Court cannot 
consider—it is clear that the defendant is right on the merits 
+ = as well as on the technical ,objection. We must allow this 
appeal—overruling the learned Judge and giving effect to the 
technical objection—and hold definitely that this was not a suit 
within Article 42. The appellant must have the costs here 

and below. 


Appeal allowed, 
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FULL BENCH. 
HAJI SHEIKH BODHA (nean ; on 
versus 1924 
SUKHRAM SINGH AND OTHERS (Plaintiffs). * July, . yy 23. 


Indian Evidence Act, section 90—Document purporting to be 30 Warsa, A 
years old—Duly executed by executant—Signalure made by the J. 
pen of the scribe—IVhether the latter was duly authorised to Sutatman,J 
sign—Presum plion. . Mora 1 £ 

The presumption permitted by section go of the Evidence Act, Newel. 
in the case of a document purporting to be 30 years old, that it 
was duly executed by the party by whom it purported to be cxe- 
cuted, included the presumption-that when the signature of the 
executant purported to have been made ky the pen of the scribe, 
the latter was duly authorized to sign for him, 

Ubilack Rai v. Dullial Ram, [1878] I. L. R., 3 Cal, 557 and 
Airey v. Stapleton, [197] L. R., 1 Ch. Div, 164, distinguish- 
ed. Sheo Nandan Ahir v. Ram Lagan Singh, [1915] 13 A. L, 
J. R., 921 and Gokul Singh v. Saheb Singh, [1916] 15A, L. J. 
R, 121, overruled, - 

' APPEAL under section 10 of the Letters Patent froma 

jddgment of Mr. Justice Goxun Prasab, confirming a decree 

of J. Auysop Esg., District Judge of Ghazipur, who reversed a 

decree of Sariyan Nawas Hasan, Munsif of Rasra. 


x Iqbal Ahmad and Mukhtar Ahmad, for the appellant. 
M. L. Agarwala, for the respondents. 
The following judgments were delivered :— 


Watsi, A. C. J.—This is a question of law which arose in | Walsh. A. 
a Letters Patent Appeal which came before my brother Surat- eo: 
MAN and myself. Owing to certain decisions, to which it will 
be necessary to refer in a moment, the result of the decision by 
way-of appeal from the judgment of the learned Judge of this 
Court was that the following question was referred to this = . 
Bench :— 


‘Whether the presumption permitted by section 90 of the 
Evidence Act, in the case of a document purporting to be 30 
years old, that it was duly executed by the party by whom it 
purports to be executed, includes the presumption that when the 
signature of the executant purports tu have been made by the 
pen of the scribe, the latter was duly authorized to sign for 
him,” 


It should be observed that that question is carefully confined 
to the ambit or extent of the presumption of due execution 
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which is permitted by section 90. Tt does not purport to open 
the door to a discussion whether in the particular case the 
decument purported to have been executed by the exccutant or 
party, through or by the pen of the scribe. That question, 
therefore, is not before us. It is assumed for the purpose of 
the genéral question of interpretation. For my own part, I 
merely wish to sdy that it seems to be a question which must 
depend upon the circumstances of each case as they appear, 
cither from the document, or from matters outside, and in this 
case it isa matter which still remains to be decided by the 
Bench which will finally dispose of the appeal. ‘ 


The question, therefore, is a simple one, and deals only with 
a document which purports to be executed by the party or 
executant, not by the hand of the executant himself, but by the 
pen of the scribe. ‘There must have been thousands of such 
cases occurring for generations in India, and there must bea 
large number, which from time to time come into the courts, 
where the document is more than 30 years old. In our view 
the expression “duly executed” must include all the facts which 
would be necessary in order to establish due execution before 
a court by positive evidence, if the obligation of producing 
positive evidence were not dispensed with by the presumption. 
In other words, as Mr. Justice NEAvE put it in argument, if 
this document were ten years old, it would-be necessary to 
prove that the scribe who purports to have executed it with the 
authority of the executant, had such authority in fact: If that 
fact may not be presumed in the presumption of due execution 
which is permitted by section go, that portion of the section 
would become a dead letter. We, therefore, hold that the 
question must be answered in the affirmative. 


The necessity for referring the matter to a larger Bench 
arose owing to certain authorities which were cited to us, and 
which appeated to us to place obstacles in the way of our 
coming to the decision which this Bench now arrives at 
unanimously. It is not necessary to go through them at length. 
The decision in the case of  Ubilack Rai v. Dallial Rai (‘) may 
clearly be distinguished inasmttch as there the agent who signed, 
purported to sign, not as a physical act carried out under the 
express authority and supervision of the executant, but rather 
to execute the document himself, authorised for that purpose 
by another document in the nature of a power of attorney, 
which gave him general authority to do other things as well as 
execution. We express no opinion about that decision. The 
question has arisen in England in the case of Airey v. Stapleton 
(7) which was cited to usin argument, but the point there is 

(1) [1878, LL. R, 4 Cal, 557. 
_ (2) [1897] L. R.,1 Ch, Div, 164. 
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clearly distinguishable from this point, because the document 
purported to be executed not by the executant but by an agent 
having authority under a power of attorney, and it may well 
be that, even although it is of sufficient age, the authority under 
the power of attorney must be proved by independent proof of 
the document constituting such authority. i r 


It is, however, difficult to decide this question in the affir- 
mative without coming to the conclusion that the decision in the 
case of Sheo Nandan Ahir v. Ram Lagan Singh (1) was wrong. 
In one sense, but only in a pedantic sense, it way be distinguish- 
ed from the question submitted to us, inasmuch as the view 
there taken was founded upona statement that the document 
did not purport to be executed by the mortgagors at all, a 
question which Dr. Agarwala would have liked to have argued 
before us to-day. But that statement in the judgment is incon- 
sistent with a statement in the same judgment which precedes it, 
namely, that the names of the executants purported to, have 
been wrilten upon the document by the hand of Gajadhar Das, 
the scribe. That being so, repeating what I have said at the 
beginning of this judgment, I should hold that the document 
purported to have been executed by the mortgagor by the pen 
of the scribe, and if that is a correct finding of fact, then the 
decision was wrong, and the presumption under section 90 
ought to have been allowed. 


It would appear also that it would be difficult, if we answer 
this question in the affirmative, not to disagree with the view 
taken in the case of Gokul Singh v. Saheb Singh (7). There 
the question was of attestation, but the attestation was clearly 
placed upon the document by an agent employed for that pur- 
pose. In our view, if the document comes within the section, 
and is 30 years old, the presumption of due attestation includes 
the authority of any person who purports to have attested the 
document as agent fora person who purports: to be the real 
witness attesting it. 


In conclusion, it seems superfluous to point out that it is 
only a presumption. livery presumption is rebuttable. ‘The 
court is not even bound to make it. It is another question if 
there are circumstances which justify it in rejecliny it. But 
if it is unable to give any reason for not making it, and holds 
itself bound to make it, then it includes all the facts necessary 
to prove due execution, and, therefore, the authority of the 
scribe. 

SULAIMAN, J.—If this reference is confined to the only 
question whether, when a document does purport to have been 
executed by a party thereto, the presumption under section go 


(1) [1915] 13 A. B. J. Rọ 921. 
(2) [tg916] 15 A. L.J. Ry 121. 
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as to its due execution includes the presumption that the person 
making the signature of the party was duly authorised to sign 
fer him, then there can be only one answer to the question. 
if the document does purport to have been cvecuted by him, 
the presumption certainly is that it was duly executed, and due 
executios includes ihe authority of the agent to make ‘the 
‘signature for the party. ‘ 


The cases which seem to lay down a contrary rule proceed 
‘on the assumption that. where a document merely bears the 
signature of the party by the pen of another, it does not purport 
to show that that other perscn had authority to make the 
signature for the party. In a case where a party- does not sign 
and seal a document, or make a mark thereon, but asks another 
to sign it for him, due execution by him implies two elements, 
namely, the making of the.signature by that other person, and 
the authority given by the party to him to make-that signature. 
The question whether a document which merely shows the 
signature of a party by another person does purport to have 
been “executed” by the other party, 1. e. purport to contain 
both the necessary elements, may require consideration. That, 
however, on the terms of the reference, does not arise in this 
case. I, therefore, agree that the answer to the question should 
be in the affirmative. 


Mouxerj1, J.—After what has fallen from the learned Cuigy 
Justicy and Mr. Justice Sutaiman, I have hardly anything 
to say because I am entirely at one with them. In the case of 
Lokman Das v. Ganga Sahai (*) the court really refused to 
assume that the document had been executed by any party at 
all, .At the place where ordinarily the signature of the party 
professing to execute the document is to be found, there was a 
mere line, and there was no note to show that that line had 
been drawn by the person whose namie appeared at the head of 
the document. Whatever, therefore, was said in that case, 
was in the nature of obiter dicla, and cannot be considered to 
embody the opinion of the eminent Judges who decided that 
case. . 


.l agree in answering the question in the affirmative. 


DALAL, J.—l agree. The point is that when a document 
purports to have been executed by A, and the signature of A 
is by the hand of B, can it be assumed that B had A’s authority 
to put down the signature? The answer to this question must 
be in the affirmative. In the rulings cited by the learned Cur 
Justice, there appears to be a confusion between two distinct 
matters. The question was not put distinctly whether the 
docuinent purported to have been executed by A. The two 


(1) l [1920] Go I. C., 96. 
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questions whether the document purports to be executed by A avn, 
and whether B had authority to sign it, were jointly considered, 1924 
hence the confusion arose. In this reference the two matters == 
are kept distinct, and the answer is that by due execution is h 
meant that B had A’s authority to put down the signature. Borma 
Ngave, J.—I agree. I have nothing to add to thefudgments — syran 


which have been delivered by the learned Cmisr Justice and “sinew, 


Mr, Justicr DALAL. — 
Jus x Neave, J. 


Reference answered. 
RAM SIA AND Anoturr (Plaintiffs) CIVIL 
3 ~ TErSHS ` IȘ14 j 
BUA (Defendant).* July, 3. 
Hindu Law—Mitakshara—Heritable Bandhus—Degrecs of relation- Mosan J. 
ship—How to count—Claims through father or mother. DALAL J. 


In Hindu Law, for the purpose of counting degrees of rela- 
tionship of heritable Bandhus, the counting should be not from 
the propositus but from the common ancestor, 

Where a Bandhu claims through his father, he must be within 
7 degrees from the common ancestor counting the claimant 
himself; but where he claims through his mother, he must be 
within 5 degrees from the common ancestor. 

. Grand-father’s brother’s daughter’s son is a heritable Bandhu 
under the Afitakshara. 

Ram Chander Martand |Vaikar v. Vinayak Venkatesh Kothe- 

. Rar, 12A, L.J. Ro 1281,8. c. I. L. R., 42 Cal., 384, Sheo Nandan 

v. Manni, 21 A. L. f. R., 288 and Adii Narain Singh.v. Maha- 
bir Prasad Tiwari, 19 A. L. J. R. 208, referred to. Shiv 
Sahai v. Saraswati, 37 All., 583, discussed. 

APPEAL under section 10 of the Letters Patent from a 
judgment of Mr. Justices Stuart, confirming a decree of BABU 
Ram Ucrar LaL Srivastava, Additional Subordinate Judge 
of Banda, who reversed a decgee of Babu JAGANNATH SINGHe . 
Munsif. 

A, Sanyal, for the appellants. 

Damodar Das, for the respondent. 

The judgment of the Court was delivered by 


Muxeryt, J.—This appeal raises a question of Hindu Law, Mukerji J 


namely, whether claimants, Ram Sia and Sheo Prasad, are 


heirs, as Bandhus, to the deceased Basi. The pedigree is given 
in the judgment of, the learned Subordinate Judge hearing an 


- appeal, who dismissed the suit on the ground that the plaintiffs, * 


* L, P. A, No, 27 of 1923, 
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on their own showing, were no heirs-to the last male-holder of 
the property. The ‘pedigree, it must be understood, was not 
foynd by the learned Subordinate Judge as correct, for he did 
not apply his mind to this question of fact. The judgment of 
the Subordinate Judge was confirmed by a learned Judge of 
this Courqand hence this Letters Patent Appeal. 


The pedigree, for the sake of easier reference, is given 
below :— 





MANDHAT 
pra; | 
eal 
* Kalu Bhori Sitaram 
| ` | (dead) 
| 

Ganga Mst. Anandi Mst, Sankaria 

Basi Ram Sia Sheo Prasad 

= (Plaintiff) ( Plaintiff) 


Widow (Mst. Mahrani) 
Propositus. 


The learned Subordinate Judge dismissed the suit relying 
on certain dicla of this Court in the case of Shib Sahai v. 
Saraswati (1). There can be no doubt that the actual decision 
of the case was correct and nobody impeaches the co1rectness 
of the decision. But their Lordships, at pages 584-5, express 
themselves as follows :— 


“Therefore, for Bandhu relationship to exist, it is essential 
that the persons claiming to be the Bandhu and the last owner 
must have been sapindas of each other, ‘The rule of sapinda 
relationship has been laid down in‘the Afilakshara and it ex- 
tends to 7 degrees on the father’s side including the last owner. 
‘Taking the pedigree put forward by the plaintiff, which will 
be found ‘at p. 9 of the paper book, it is clear that Bulaki was 
one degree beyond the 7th degree counting from the last owner, 
Khairati Rai. We are asked to count the 7 degrees from 
the great-grand-father to Khairati who was the common an- 
cestor, and it is said that computing from the common ancestor, 
Khairati is within the seventh degree, but this computation 
would leave out of consideration altogether Khairati, ‘The ° 
mode- in which relationship should be computed is ‘stated 
in Sarvadhikari’s Lectures (1880), p. 707 and that is a mode - 
which the lower appellate court has adopted.” 


‘The learned Subordinate Judge counted 7 degrees from Basi 
to the plaintiffs through Mandhat and found “that they were ° 
within 7 degrecs of the propositus. Ile added that, as the 
plaintiffs claimed through their mother and as it was necessary 


(1) I L. R, 37 All., 583. 
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that they also should ‘be sapindas of Basi, the latter must be CIVIL 
within 5 degrees from themselves in order that Basi might be ay 
their sapinda. Thus counting from plaintiff to Basi through mein 
Mandhat, he found that Basi was beyond the sth degree, Ram Sia 


Thus he said there was no mutuality of sapindaship between BUA. 
the claimants.and Basi and he held that the plaintiffs were”out - — 
` of court. s Mukerji, J. 


We have read the reference made in the judgment to 
Sarvadhikari’s book, both the old and the new edition. We 
t have also been referred to the Privy Council case of Ram 
3 Chander Martand Watkar v. Vinayak Venkatesh Kothekar (), 
jand toa later case decided by the same tribunal, namely, Adit 
r | Narain Singh v. Mahabir Prasad Tewari (°). All the three 
, authorities agree in laying down that the counting should he 
“not from the propositus but from the common ancestor. Where 
a party claims through his father, he must be within 7 degrees 
from the common ancestor, counting the claimant himself. 
Where a party claims through his mother, he must be within 
5 degrees from the common ancestor, counting the claimant 
himself. The claimants in this case claim through their mothers, 
and, therefore, they should show that they are within 5 degrees 
of the common ancestor, and this they have shown. Taking 
the propositus, he is connected with the common ancestor 
through his father and he should be within 7 degrees of the 
‘common ancestor, Mandhat, and such is the case here. It is 
clear, therefore, that the plaintiffs ought to succeed. 


A further test has to be applied, which test is meant to 
decrease the number of the ‘people who, but for the test, would 
‘be entitled to inherit. This is laid down at pp. 591 to 594 of 
Dr. Sarvadhikari’s book (2nd edition) which has always been 

` accepted as very reliable on the point. This test was applied 
in the case of Sheo Nandan v. Munni (3), by Goxut PRASAD 
and Ryves, JJ. Applying this test, we find that the plaintiff’s 
maternal grandfather was Bhori, who was a sapinda, and the 
common ancestor was Bhori’s father, also a sapinda, of the - 
„plaintiffs. Mandhat, the common ancestor, being directly in the 
father’s line of the propositus, was his sapinda. 


Before leaving the subject, we may point out that in the 
second edition of Sarvadhikari’s book on Hindu Law of fn- 
heritance, the case in I. L. R., 37 All, has been adversely ~ 
criticised by the learned editor. (Vide footnote of page 499). 

As we have already stated, the criticism is really towards what 
is practically an obiter dictum and not against the actual decision 
of the case which was perfectly correct, In the case in I. L. R., 
(2) [z914] 12 A. L, J. R., 1281. 
(2) [1921] 19 A. L. J. R., 208. 
(3) [1923] 21 A. L. J. R., 288. R 
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37 All, the claimant, Bulaki, was claiming through his mother 
and he could not succeed since he did not prove that he was 
within 5 degrees from the common ancestor, being in the Oth 
degree. 
* The result is that we set aside the decree of this Court and 
the decree of the learned Subordinate Judge and remand the 
appeal & the Subordinate Judge for being disposed of according 
to law. “The costs here and hitherto will abide the result. 

i Appeal allowed. 


MEHI LAL (Plaintif) 
Versus 
RAMJI DASS AND ANOTHER (Defendants).* 
indian Evidence Act, section 63, sub-section 5, interpretation of— 

Mortgage deed lost or not forincoming—Alttesling witness not 

acquainied with language used in document— Evidence, admissi- 

bility of. p 

The words “seen it” used in sub-section’ 5 of section 63 
“of the Evidence Act do not necessarily imply that an attesting 
witness, who has seen a document, should have read it as 
well, It is sufficient if the contents of the document in question 
were either explained, translated or read out to him in such a 
way that he was ableto remember them. Ghure v. Chairapal, 
[r914] 12 A. L. J. R., 239, overruled. 

Where in a mortgage suit, in which the deed was lost or 
not forthcoming, an attesting, witness, who was ignorant of 
the language in which the deed was originally executed, was 
produced and deposed that the contents of the document were 
either translated, read out or explained to him and that he 
recollected the material contents of the document, keld, that 
his evidence was admissible. 

APPEAL under section 10 of the Letters Patent from a 
judgment of Mr. Justice Daniéts, reversing a decree of 
MauLvı MugdamMMap ABDUL Guani, Second Additional Dis- 
trict Judge of Aligarh, who reversed a decree of Banu C. Des 
Banerji, Munsif of Kasgan} 


. Surendro Nath Sen, for the appellant. 
Kamalakanta Verms (for Kailas Nath Kaiju), for the res- 
pondents. l 
The judgment of the Court was delivered by = _ 
Wars, A. C. J.—This appeal raises a nice point and a 
very interesting point, namely,as to the meaning of the words 
'* L. P. A. No. 58 of 1923. ` 


Oo 


ee ed 


VOL.: XXIL] HIGH COURT ` 4 865 


‘seen it’’—used with reference to a document—in scclion 63 
of the Evidence Act. The facts of the case arc—so far as 


they are material—that an attesting witness to a certain mért- 


gage transaction for Rs. 80, alleged to have taken place in 
1865, which is either lost or not forthcoming, so as Pi entitle 
the party to give secondary evidence of it, was prodficed in the 
trial court. His name was Anandi Lal. He was ignorant of 
the Persian character, and, therefore, unable to read the docu- 
ment itself, but he purported to give evidence, or, at any rate, 
the first court of appeal understood him to give evidence, that 
the contents of the document were either translated, or read 
oùt to him, or explained to him, in such a way that he was able 
to remember them, and he gave on oath his recollection of the 
material contents of the document, and has been believed by 
the first court of appeal. If that finding of fact can be justified 


- in Jaw, the plaintiff's case is established. ‘The question is whe- 


ther the Judge was entitled to hear and believe the witness’s 
oral aceount of the contents of the document. The matter 
came „before a Judge of this Court, and, ina very clear judg- 
ment, he has held that the District Judge was not so entitled. 
He rightly says: ‘‘ Under sub-section 5 of section 63, only a 
witness who has himself seen a document is entitled to give 
evidence of it”, and he goes on to say “ this clearly implies 
that it must be a witness who could read the document”, and 
he follows a decision of MR. Justice T'UDBALL, in the case of 
Ghure v. Chaltrapal Singh (1). After hearing the matter very 
fully argued, we have come to the conclusion, with great respect 
io these two Judges, that we are unable to agree. The critical 
words in the section are “seen it”. The result-of the decision 
would be, for example, that a highly educated person knowing 
several languages except German, who had seen an original 
document in German which had been lost, and who was in- 
terested in its contents and had had them translated to him by 
an equally highly educated person who knew German, and 
explained to him phrase by phrase in such a way that the 


English translation of the German contents were firmly imprint- | 


ed on his memory, could not givé the contents of that document 
in evidence under section 63, although he undoubtedly had seen 


‘the document. It does not follow, because an interpretation 


leads toa startling result, that it is necessarily wrong. But 
it must be admitted that the interpretation which produces this 
result is not the literal meaning of the language used, but 
involves the addition of words which are not in the section. 
Nobody can doubt that one is from time io time compelled 
to imply or read into the language of an ambiguous section 
something whicli is not actually there, but as a general rule 
the safest course is to hold fast to the exact language in its 


(1) [r914] 12 A. L. J. R., 239 
bo dik 1090 R, ° 


cryje 
1924 
Meni FAT, 
v 


RAMJI 
Dass. 


IPalsh, A. 
ÈJ 


Civil, 
a 


1924 


MEAT LAL 
v. 
RAMJI 
Dass. 
Walsh, A. 


CJ. 


CIVIL 


a924 


July, 9. ° 
Muxeryt, J. 


» Dara, J. 


866 a HIGH COURT [A. in J.B 


ordinary interpretation, if it is capable of bearing it. It is 
difficult to draw the line once you begin to introduce ideas of 
yow own, and a loose method of interpretation undoubtedly 
leads toa great deal of difference of opinion and uncertainty. 
We are of opinion that the section means what it says. The 
question N has the witness seen the document? The further 
question, whether he is able to give evidence of its contents, is 
a question of his credibility. PMR. Justice TUDRALL, in his 
judgment, is of opinion that the words “ seen it” mean having 
seen and examined the document, so as to be in a position to give 
direct evidence of its contents. ‘The section does not say that. 
It might have said “read it”. It says neither. If, as might 
be expected, the legislature intended the right of the witness. to 
give the contents to depend upon what he saw, the language 
should have been, not “seen it” but “seen them”. As the 
matter stands, he is allowed to give an oral account of the 
contents when he has merely seen the document, and obviously 
once he has seen the document, his capacity to give the contents 
may result, not from what he saw, but from what he was told 
at the time when he saw it. In other words, the admissibility 
of the evidence is one thing, the weight to be attached to it by 
a judge of facts is another. If one were to indulge in specula- 
tion upon what is undoubtedly a rather interesting literary 
problem, it is not impossible that the original intention was to 
say “read it”. Buta great proportion of the population in 
India cannot read at all, and that provision would have excluded 
a large body of valuable evidence. Whether this was so or 
not, we have to take the language as we find it, according to its 
natural meaning. The fact that the witness has seen it makes 
his oral account admissible. The important question whether 
his account is credible is a question of fact for the trial court. 
We, therefore, allow the appeal and restore the decree of 
the District Judge with costs here and below. 
Appeal allowed. 
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e BEHARI LAL (Defendant) 
versus r 
SHIVA NARAIN anp outers (Plaintiffs).* 


Civil Procedure Code, section 92—Trustee de son tort—Mainlain- 
abilily of-a saat against—Limilation Act, section r0—Nol appli- 
cable to suits against trustees de son tort—Limilation Act, 
dirt. 120, applicable thereio—Charitable trust created by a 
Hindu—Management of trust properties by his heirs on the 
death of trustee—Heirs express trustees. 


* F, A, Nos. 131 and 204 of 1921, 
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A suit under section g2 of the Civil Procedure Code is main- crv, 
tainable against a trustee de son tort. Ram Bilas v. Nitya- 1924 
nand, [1923] 21 A. L. J. R., 105, followed, m See 

Section 10 of the Limitation Act applies only to express BEHARI La, 
-trustees and a suit for accounts against a trustee de son tort Siva 


is governed by Art. 120 of the Limitation Act, ayů a trustee NARAIN. 
de son iort is liable to render accounts only for six years 

preceding the suit. Krishna Paitar v. Lakshmi, L L. R, 45 

Mad., 415, followed. Dhanpai Singh v. Mahesh Nath Tewari, 

24 Cal. W. N., 752, dissented from. 


A testator who created an endowment for charities appointed 
his widow a trustee thereof, and directed that after her death 
the person to whom she gave her own property would have the 
same power as she had. 


‘The widow acted as trustee and subsequently died intestate, . 

The nephews of the testator entered into possession of the 
endowed property as being the nearest reversioners to the 
widow. Held, that for failure of an appointment by the widow, 
the right to nominate a trustee for the endowment reverted 
to the founder of the endowment and his heirs, and the ne- 
phews must, under the circumstances, be regarded as express 
trustees, and section ro of the Limitation Act governed a 
suit brought against them under section 92 of the Civil Pro- 
cedure Code for their removal, dispossession and accounts. 


Held, further, that the members of an advisory committee 
nominated by the testator for the purpose of advising his wife 
in the administration of charities were not trustees thereof. 


The testator had appointed B. L, (his wife’s brother) a 
member of ‘the advisory committee, and also manager of the 
property with directions that B. L, was to render accounts 
to the widow regularly. On the death of the widow, B. L, 
took out probate of the will and entcred upon the management 
of the trust estate, Held, that B. L, was not appointed express 
trustee under the will and his position was that of a trustee 
de son tort. ° 


First APPEAL from a decree of È. Benner Eso., District 
Judge of Farrukhabad. 


Kailas Nath Katju, for the appellant. l = 
Surendro Nath Sen, Iqbal Ahmad and Panna Lal, for the 

` respondents. ~. 
The following judgments were delivercd :— ° 


Muxuryi, J.-These two’ appeals arise out of the same Mukerji, J, 
suit, No. 1 of 1920, instituted in the court of the District , 
Judge of Farrukhabad under section 92 of the Code of Civil 
Procedure. : 


One Narain Das was the owner of a large properly, consist- » 
ing of zamindaris, bonds, moveables etc. ‘These were all his 
self-acquired properties. He executed a will on the rith of 
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x 
cyn, September, 1901, the effect of which will have to be considered 
Toz in greater detail later on. Suffice it to say for the present that, 


— thereby, he gave one-half of the property to his wife absolutely 
Benar La and he directed that the income from the other half should be 
Suva Spent on certain charities connected with the Arya Samaj reli- 
Narain. gious ritgs and education of boys and girls. He had a wife’s 
Mukerji, J brother in Behari Lal, the appellant in appeal No, 131 of 1921, 
’"* He directed by the will that Behari Lal should manage the 
property and render accounts to his wife. He also desired that 
a party of five gentlemen, including Behari Lal himself, should 
form an advisory board for the carrying out of these charities. 
Narain Das died soon after the execution of the will. His 
wife, Musanunat Chironja, died on the 20th of June, 1903. Their 
daughter, Musammat Shushiila, died on the roth of April, 1907. 
°. Narain Das hada brother Parmanand whose sons, Badri Prasad 


and Lakhmi Chand, the appellants in the connected appeal _ 


No. 204 of 1921 are. On the death of Musammat Chironja, 
Behari Lal applied for the issue of a probate of the will of 
Narain Das and in spite of objections filed on behalf of Narain 
Das’s daughter and his nephews, Badri Prasad and Lakhmi 
Chand, by order dated the 14th of August, 1903, a probate was 
issued. On the death of Musammat Shushila, a suit was ins- 
tituted by Badri Prasad and Lakhmi Chand in the court of 
the Subordinate Judge for recovery of the entite property of 
Narain Das against Behari Lal. They claimed as the lawful 
heirs of Musammat Chironja and Narain Das. ‘The half share 
given to Musammat Chironja was claimed by way of defence 
by Behari Lal on the allegation that Musammat Chironja had 
not been married in one of the approved forms and therefore 
the property, being her stridhan, went to the heirs of her father 
and, therefore, to Behari Lal himself. ‘The suit was, however, 
compromised on the 16th of April, 1908 and it was agreed that 
Badri Prasad and Lakbmi Chand should’ pay to Behari Lal a 
sum of Rs. 6,000 and Behari Lal should hand over the property 
to the then plaintiffs and the plaintiffs should- maintain the 
charities. We, however, find that subsequently this compromise 

+ was not carried out anda fyrther suit was brought by Badri 
Prasad and Lakhmi Chand on the zist of April, 1910 against 
Relfari Lal for recovery of possession of the property of Narain 
-” Das. There was again a compromise on the 8th of February, 
* 1911. The property was divided between the parties, 2/ard 
going to Badri Prasad and his brother and 1/3rd to Behari Lal. 

It was also agreed that the properties divided between the 
parties should continue to be liable for the payment of certain 
specified debts and such other liabilities to which they might 

, ve subject. Mutation of names followed this compromise and 
- parflieS were recorded as in possession of their respective shares 
under the compromise. Three years later, in’ 1914, Badri 
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Prasad applied for perfect partition of his share. Bebaii Lal CIVIL 
objected and he said that he was in possession of one-half of ie 1924 


the property for the administration of charities and that it was 
the other half of the property that had been divided among Beum Lat 
the parties in the ratio of 2to1. It seems that he wasin pos- gaiva 

session as a lambardar. He contended that, in thisyview of — Narain. 

the compromise, the applicant had not got a sufficiently large Mukerji. J 
area to allow of a perfect partition being effected. ‘The Deputy ““"°!" 
Collector conducting the partition held that the objection did 
not raise any question of tille such as had not already been 
settled between the parties by a decree of the competent court, 
and he dismissed Behari Lals objection. An appeal was „filed 
by Behari Lal to. the court of the District Judge and to the 
High Court and the appeals were dismissed. The High Court 
in their judgment dated the 12th of April, 1917, made certain 
rematks which will be noticed later on. Three years after the 
High Court had decided the case, the suit, out of which ihisappeal 
has arisen, was instituted by three Hindus being members of the 
Arya Samaj of Farrukhabad, with the permission of the Legal 
Remembrancer claiming the administration of the property 
which they alleged had been endowed by Narain Das by his will. 


Several defences were separately taken by Bihari Lal and 
by Badri Prasad and his brother. The suit has been decreed by 
the learned District Judge and he held that as to half the pro- 
perty of Narain Das, Badri Prasad and Lakhmi Chand should 
have itand they should disgorge 1/6th out of the 2/3rd share 
taken by them and Behari Lal should give up his entire 1/3rd 
share received by him under the compromise. The learned 
Judge also directed accounts to be taken. He also directed that 
such properties as had been acquired out of the property of 
Narain Das should also bē given up by the defendants. Hence 
the appeals, 

On behalf of Behari Lal, it has been urged that he should 
not be called upon to give up the entire 1/3rd share taken by 
him, but he should give yp only 1/6th share. He also contends 
that the suit for accounts was, barred by three years’ ruleof e . 
limitation. ‘The point was also taken that in the circumstances 
of the case the appellant was not liable to be removed from the 
trusteeship. But this last mentioned point was not seriously — 
pressed. On behalf of Badri Prasad and Lakhmi Chand, the = 
argument was that the lower court was right in calling upon 
Behari Lal to give up the entire property that had fałlen into 
his share under the compromise decree, that they were mere 
trespassers and the suit was not maintainable: against them and, 
lastly, the suit was barred by limitation against them. It was 
also urged that the liabilitics of the several defendants should be 
separated. . 
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It will be noticed that some of the points urged on behalf 
of Badri Prasad and his brother were not taken in the memo- 
randum of appeal. Butas the points were those of law, they 
were allowed to be urged. 


ahe Cents for determination, therefore, in these appeals 


- are i— 


(1) Whether the suit against Badri Prasad and Lakhmi 
Chand is maintainable? 


(2) Whether Behari Lal should give up the entire 1/3rd 
property or he should give up only half of 1/3rd, that is 1/6th? 


(3) What is the position in law of Behari Lal? 


(4) Whether the claim for accounts is barred by time as 
against him? 


(5) What is the position of Badri Prasad and Lakhmi 
Chand and whether the suit for accounts is barred against 
them? 


(6) Whether the liabilities of the several defendants should 
be separated, if so, what are the liabilities of the defendants? 


Point No. 1—It is urged that Badri Prasad and Lakhmi 
Chand were mere trespassers, so far as the endowed property 
went and the suit against them under section 92 of the Civil 
Procedure Code was not maintainable against them. There are 
two answers to this argument :——First, they are, on their own 
showing and on subsequent admission of Behari Lal, the heirs 
of Narain Das and they are, therefore, the heirs of the founder 
of the trust. In this capacity they are themselves express 
trustees since the death of Musammat Shushila, which occurred 
on the 19th of April, 1907. Under the will half the property 
was given to the wife, Musammat Chironja, and as to the other 
half it was dedicated to certain charities. It was mentioned 
that only the income from half the property would be devoted 
towards the expenditure for the maintenance of charities and 
the corpus of the property, the subject-matter of the endow- 
ment should remain in the charge and custody of the wife and, 
after her death, in the charge and custody of such person as 
might receive the property ‘trom the wife, Musammat ‘Chironja. 
Musammiat,Chironja did not execute any will or gift and did 
not nominate any successor to her for the purpose of holding 
the trust property. According to established principles, there- 
fore, tle persons who were the heirs of the creator of trust 
became the party entitled to administer it. In this view Badri 
Prasad and Lakhmi Chand became the express trustees and they 
were bound to administer the trust. Indeed, under the compro- 
mise of 1907, these men took upon themselves the charge and 
custody of the property impressed with the charities. They 
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are, therefore, liable as trustees and the suit against them is a Cvi, 
proper one. 


Further, these men, namely Badri Prasad and Lakhmi Chand, 
even if they were not trustees, as heirs of the founder of i 
the trust, they took upon themselves the duties of the dis- Saya 
charge of the trust and became liable as trustea® de son Narain, 
tort. As I have already stated, they took upon themselves the gyigerji, J. 
duties of trustees in express terms by the compromise of the 
16th of April, 1908. In the subsequent compromise no mention 
of the trust was made but it was expressly stated that the 
property in the hand of both the parties would continue to be 
liable for such charges for which they might be reasorably 
liable. The ‘charges’, besides those of the debts, could only 
mean the charges attributable to the endowment. 


I hold that the defendants are liable as trustees and the suit 
is rightly maintained against them. 


This finding disposes of the issues No. 5 as well. 


The defendants, Badri Prasad and Lakhmi Chand, are ex- 
press trustees and the suit against them is maintainable under 
section 10 of the Limitation Act without being barred by any 
length of time. 


Points Nos. 2 & 3—Dehari Lal admitted in paragraph 2 of 
the written statement filed in the suit that Badri Prasad 
and Lakhmi Chand were the reversioners to the estate of 
Narain Das and his wife. He has no right to the property as 
an heir although he laid a claim to it during the litigation of 
1907. His title to the property is only what he gets by the 
compromise of 1911. Although Behari Lal was directed by 
the will to manage the property, he was given no position as a 
trustee and the trust property never vested in him. He was 
to keep an account and render it to his wife. It is true that 
either as one of the members of the committee or *as the mana- 
ger of the property, Behari Lal took upon himself the position 
and duties of a trustee. But he thereby became only a trustee 
de son tort and that is his position under the law. I find 
accordingly. 7 

Before leaving this issue I may point out that in the jutlg- 
ment of the High Court in the partition case, Behari Lal was — 
described as the trustee of the 1/3rd property given to him. 
That was a statement contrary to the evidence adduced in this 
case and the remarks of the High Court have not the effect of 
ves judicata. ‘They had no bearing on the case. That being 
the case, Behari Lal is entitled to retain half of 1/3rd which 
he got by the compromise. There seems to be no reason why 
hs should give up the entire 1/3rd share while the other defend- 
ants, Badri Prasad and his brother, should keep half and give 
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1/6th only. I find that Behari Lal is liable to give up only 
1/6th share and his position is that of a trustee de son lori. 


~ Point No. 4—Behari Lal being a trustee de son lort to a 
suit for accounts against him, section 10 of the Limitation Act 
will notapply for it applies to cases of express trust. ‘The 
Madras Nigh Court in the cases reported in 1. I. R, 44 Madras, 
277 and L L. R, 45 Madras, 419, appear to have taken the 
same view as myself, A contrary opinion was expressed by 
the Calcutta High Court in 24 Calcutta Weckly Notes, 752, but 
no reasons were given. ‘There can be no question about the 
liability of Behari Lal. The only question is what rule of 
limitation would be applicable. The learned counsel appearing 
for him could not point out any appropriate article. The result 
is that article 120 would apply and Behari Lal must render 
accounts of the properties received by him for the period of six 
years prior to the suit. 


Point No. 6—The liabilities of the defendants should be 
separated ‘simply because they did not act anywhere in concert 
except for depriving the charities of their source of income, 
I have already. stated that Bihari Lal is responsible to render 
accounts for only six years prior to the suit. The suit was 
instituted on the 9th of April, 1920 and Behari Lal must render 
accounts from the oth of April, 1914. The property which 
was in his hands on or subsequent to this date must be account- 
ed for and the income from these properties must also he ac- 
counted for. Itis tobe mentioned that after the compromise 
dated the 8th of february, 1911, Behari Tal had in his possession 
only 1/3rd of the immoveable property. 


As regards Badri Prasad and his brother, they became the 
heirs to the property on the death of Musammat Shushila, that 
is roth of April, 1907. Any property that came into their 
hands on or after this date must be accounted for. 

The result is that | would modify the decree of the court 
below as indicated above. ‘The learned Judge’s order in other. 
respects must stand. l 


Dara, J.— These are two appeals from different sets of 
defendants ina decree passed by the learned District Judge of 
Farrukhabad in a suit under section 92 of the Code of Civil 
Procedure. ‘The plaintiffs were the President, Treasurer and 
a member of the Arya Samaj in city Farrukhabad and desired 
certain girections of the Judge to remove trustees, to appoint 
other trustees, to obtain from the defendants details and_parti-, 
cilars relating to the trust property and to obtain accounts from 
the defendants. It was further prayed that a scheme relating 
to the trust property may be prepared and an order for the 
purpose of enforcement of the trust may be passed. The 
defendants were represented to be trustees of the property in 


Vou. xxi] HIGH COURT ? 873 


suit under the will of one Narain Das. The learned Judge 
ordered the removal of the defendants from the position of 
trustees of half the property of Lala Narain Das and directed 
that the defendant, Behari Lal, shall make over possession of 
the entire one-third property in his possession and the defendants 
Badri Prasad and Lakhmi Chand of one-sixth out the two- 
third in their possession. He further appointed the president 
and treasurer of the Arya Samaj, [’arrukhabad, to be ex-officio 
trustees of half the property. The property covered both 
Zainindari and mcveable property of every kind. The defend- 
ants were directed to give details of the property making up the 
trust and to furnish an account. They were further directed 
to pay to the new trustees the arrears of net income of the trust 
property with simple interest at 6p.c. per annum from the 
end of each year in which the income accrued till the date of 
payment. The three defendants were held to be jointly and 
severally liable to pay these arrears of income. Though it was 
not specifically mentioned from what date the accounts were to 
be rendered, it appears from the Judge’s reference to the -period 
of limitation that there waS none and that accounts were to be 
rendered from the date of the death of Narain Das. A scheme 
of management was laid down with which we are not concerned 
in these appeals. 


The decree, therefore, amounted to a "decree for possession 
of zamindari properties and a preliminary decrce for accounts 
and for a determination of what may be found due on account 
of arrears of profils and of moveable property and cash. 

The facts giving rise to the litigation may be summarised. 


The following pedigrec shows the relationship of defendants 
1 & 2 to Narain Das: 


Narain Das Parmanand * 
| |: - 
==Mst. Chiraunja Badri Piasad Lakhini Chand 
(widow) (Def. 1) è (Def. 2). 


Mst. Shushila : 
Defendants 1 & 2 are Narain Das’ brother's sons. Defendant 
-No. 3, Behari Lal, is brother of Musammat Chiraunja, wife of 
Narain Das, We shall examine the terms of the willof rth 
September, 1901 when we come to determine the nature of the 
possession of the different defcndants. Tor the present it is 
sufficient to say that Narain Das made a trust of half his pro- 
perty for charitable purposes connected with the Arya Samaj. 
He left half his estate absolutely to Musammat Chiraunja as 
he was entitled to do, being a separated Hindu. On his death, 
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his widow, Musammat Chiraunja, took possession of the pro- 
perty. Narain Das died in November, 1901 and his widow 
of 28th June, 1903 intestate. Behari Lal then applied for 
probate of the will as executor appointed by the will and pro- 
bate wag granted to him on 2oth July, 1903. The daughter 
and ofioMs of the Arya Samaj objected, but their objection 
was dismissed and the order granting probate was upheld by 
this Court. Musammat Shushila died on sgth April, 1907. On 
7th October, 1907 Badri Prasad and Lakhmi Chand filed a suit 
against Behari Lal for recovery of the entire estate of Narain 
Das. In the plaint they mentioned the’ will of Narain Das in 
para’3. In his written statement Behari Lal pointed out that 
Narain Das had made a charitable trust of half his estate. He 
contested the claim of Badri Prasad and Lakhmi Chand to suc- 
ceed to,the property of Narain Das. ‘That point is immaterial 
here. The suit was compromised on 16th April, 1908. 


Under the compromise the plaintiffs of that suit were 
declared to be owners of the entire property but liable to pay 
Rs. 6,000 to Behari Lal. They did not ask for further accounts 
from Behari Lal and it was further agreed: ` 


“That portion of the property which has been dedicated to 
religious objects under the will shall remain in the charge and 
custody of the plaintiffs who shail act upon the directions 
given in the will.” 


Behari Lal and Lakhmi Chand then obtained a succession cer- 
tificate from the district court and recovered some of the 
moveable properties. Behari Lal, however, did not make over 
the zamindari property, so another suit was brought by them 
on 2ist April, 1910 for the zamindari property and some other 
property. In the plaint of this suit also the will executed by 
Narain Das is mentioned in para 3. In his written statement 
Behari Lal contended that a suit regarding endowed property 
should have been instituted in the court of the District Judge. 
It is clear that in this suit also the trust was brought into 
issue.. This suit was also compromised on 8th February, 1911. 


, The terms important for the purpose of these appeals are 
the first two :— A 


(1) The claim was decreed in favour of the plaintiffs in 
respect of two-third and was to be dismissed in respect of onc- 
third which was to remain with the defendant. ‘The plaintiffs 
were to obtain mutation of names of the zamindari property 
to the extent of two-third. 


(2) The plaintiffs and the property were to remain liable 
for the debts specified in the compromise and also for other 
charges on the property in dispute to the extent of two-third 
and the defendant and his property was to be liable for the 
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same to the extent of one-third. The whole property was thus Civil, 
to be liable for the said debts and other charges. . 924 
‘These terms indicate that as regards the trust Badri Prasad eek. 
and Lakhmi Chand rendered themselves liable to the extent of eh hs 
two-third and Behari Lal to the extent of one-third. Mutation — | Sitva 
of names was obtained accordingly. Pe NARAIN. 


On 25th June, 1914 Badri Prasad applied to the Revenue Dalal, J. 
Court fora partition of his one-third share. Behari Lal objected 
on the ground that the applicant was in possession nol of one- 
third but of one-sixth of the property under the compromise of 
Sth February, 1911, because the compromise related only to 
half the property, the other half being trust property in the 
custody of Behari Lal. If this were the case, Badri Prasad 
would not possess a sufficiently large area of land to obtain a 
partition, The objection was dismissed by the Revenue Court 
and also by ihe District Judge. On appeal by Behari Lal this 
order of the District Judge was confirmed by this Court on 12th 
‘April, 1917. In this judgment occur the following observations 
of a Bench of this Court :— 

“It seems that the appellant has undoubtedly been guilty of 
a breach of trust so far as the Arya Samaj is concerned, but 
there can be also no doubt that he entered into that compro- 
mise as representing the Arya Samaj or rather the interest 
which they had obtained under the will, ‘What possible right 
the appellant could have to any portion of the estate except in 
his capacity as trustee or quasi trustee for the Arya Samaj, we 
fail tosee. It seems quite clear that any part of the property 
which the appellant holds is heid by him as trustce and that 
he is liable to account for the same.’ 


After the partition the present suit was und k on behalf of 
the Arya Samaj on gth April, 1920. 


In these appeals the learned counsel for Behari Lal pressed 
only half-heartedly that his client should be appointed trustee 
of the charities. On behalf of Badri Prasad and Lakhmi Chand 
also a plea for their appointment was not pressed here. So far 
as these appeals are coucerned, it may be taken as conceded that | 
the plaintiffs were entitled to sue and that they were fit persons” 
to be appointed trustees. : 


The questions at issue are (1) what is the share of the =e, 
property which the two sets of defendants must severally make 
over to the new trustees to make up half the property of Narain 
Das and (2) how far the several defendants are liable to render 
accounts and from what years. 

We think that the learned Judge was not correct in holding 

. that Behari Lal held the entire one-third share as trustee either 
express or by his own wrong. In the first compromise the 
trust was specifically mentioned and Badri Prasad and Lakhmi 
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Chand undertook to manage it and to spend the profits of half 
the property to carry out the objects mentioned in the will. To 
avoid litigation they undertook to pay Rs. 6,000 to Behari Lal. 
In the second compromise the trust was not specifically mentioned 


“but it was definitely stated~that Badri Prasad and Lakhini 


Chand wage liable for debts and other charges to the extent of 
their two-third share. The other charges can mean nothing 
else than the trust charges. 


It was not likely that Behari Lal, who insisted on the pay- 
ment of Rs. 6,000 under the first compromise and refused to 
make over the property on non-receipt of that money, would 
consent to give over the property to Behari Lal and Lakhmi 
Chand without getting anything for himself. If he wanted to 
keep the trust property, he would have kept half the property 
and not one-third. 


It is clear to us that under the compromise of 8th February, 
1911 Badri Prasad and Lakhmi Chand consented to make over 
one-sixth of the property free from trust to Behari Lal. They 
are bound by the decree of 8th February, 1911 and cannot go 
behind it. Much stress was laid by their counsel on the 
observations already quoted of this Court in the Bench judg- 


‘ment of 12th April, 1917. 


In our opinion those observations did not arise on the issucs 
which were before this Court for decision. ‘The question for 
decision here was whethcr Badri Prasad and Lakhmi Chand 
had received two-third of the whole property or two-third of 
the half under the compromise of r9rt. ‘he, question of the 
trust was not before it because the Arya Samaj officials were 
not parties. It was merely an opinion of this Court that Behari 
Lal entered into the compromise as representing the Arya 
Samaj. There was no such plea on behalf of Badri Prasad 
and Lakhmi Chand in the partition suit. On the contrary, 
Badri Prasad in his partition application made no mention 
whatsoever of the trust. 


We are of opinion that the observations in the judgment of 
this Court of 12th April, 19%7 are not binding by way of res 
judicata. We hold that Behari Lal is liable to make over onc- 
sixth of the entire property of Narain Das and Badri Prasad 
and Lakhmi Chand one-third to make up the one-half property 
decreed to the plaintiffs. 


We must now come to the terms of the will in order to 
decide the question relating to the accounts. In the will Narain 
Das has made the following specific directions about his pro- 
perty :— . i 

“My wife is the owner of a moiety of the property and 
cash including (he outstanding debts amounting to Rs. 50,000, 
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while the other moiety, i. e. Rs. 25.000 should be spent for 
the under-mentioned religious objects with the advice and 
sanction of a sabha of five members whose names are given 
below.” (Behari Lal is one of the five members). 


Then he describes how the trust should be carried out. 
The words are:— ‘ 


"The principal amount should not be spent for the religious 
objects, only the profits should be utilised. As long as my 
wife is alive, she is the absolute owner ot her moiety share; 
towards the close of her life she has power to give iu consul- 
tation with her brother Lala Behari Lal, her property to her 
daughter ‘or for such religious objects as she chooses, ‘he 
moiety share of my property which I have dedicated for reli- 
gious objects shall remain in the charge and custody of my 
wife and after her death the person to whom she gives her 
own property shall have the same power as she had. My wife 
or her successor shall not have power to spend anything out 
of the property dedicated by me for religious objects without 
the advice and sanction of the sabha.” 

He then describes what the religious objects are and gives 
the names of the members of the sabha and a list of religidus 
objects according to him. A consideration of these clauses 
of the will is not necessary here. 


Finally Behari Lal is appointed manager to manage the 
property after his death. He is directed to manage honestly, 
without oppressing any one and to render accounts to his wife. 


The question then is who -are the express trustees under 
the will. It was argued strenuously on behalf of Badri Prasad 
and Lakhmi Chand that they were mere trespassers and a suit 
under section 92 did not lie against them. It was suggested 
that they should be removed from the array of defendants 
and the plaintiffs, after they were appointed trustees, should 
bring a separate suit against Badri Prasad and Lakbmi Chand 
for recovery of possession from the trespassers.” 


In our opinion these defendants are express trustees. They 
are certainly not trespassers. Under the compromise of 1911 
they took over the property burdened by the trust to the extent. 
of two-third, so at the very least they would be trustees 
de son tort. It was held by this Court in Ram Bilas v. Nttya- 
nand (1) that a suit under section 92 of the Code of Civil 
Procedure did lie against such persons. 


We are of opinion, however, that Badri Prasad and Lakhmi 
Chand are express trustees. Behari Lal was appointed manager 
but not trustee. He was directed to render accounts to the 
{testator’s wife after the testator’s death. The sabha was only 

` to give advice as to the disposal of the’ profits and was not 
put im possession of the corpus of the trust property. The 
(3) [1923] 21 A. L. J. R, 105. 
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person placed in possession of the trust property was the 
testator’s widow. ‘The words are definite and may be repeated. 
“The moiety share of my property which I have dedicated 
for religious objects shall remain in the charge and custody 
of my wife, and after her death, the person to whom she gives 
herwwn property shall have the same power,as she had.” 
Obviotisly then the successor-in-interest to the property 
unburdened with the trust was the trustee of the other half of 
the property. Badri Prasad and Lakhmi Chand are successors- 
in-interest and are, therefore, trustces of half the property 
which was burdened with the trust. They have now rightly 
been, removed by the order of the lower Court, but until they 
were removed they were express trustees. No period of 
limitation bars a claim for accounts, profits and recovery 
of moveable properties from them. ‘They are, therefore, liable 
to render accounts of every class of property from the time 
when they came into possession thereof. They will be liable 
to refund to the plaintiff to the extent of one-half of what 
they received, because they 1eceived two-third and are liable 
to give back one-third to the plaintiffs. Accounts shall be 
taken from them on that footing. 


Behari Lal was not an express trustee under the will, but 
he acted throughout as trustee and there can be no doubt of 
his being a trustee de son tort. He was rightly made a party 
in the present suit. 


Unfortunately, however, section to of the Limitation Act 
does not appear to apply to any one other than an express 
trustee. A Bench of the Madras High Court held in Krishna 
Pattar v. Lakhshini (1) that only an express trustee came 
within the meaning of section to of the Limitation Act. The 
learned Judges in that case were not called upon to decide 
whether the three years rule or the six ycars rule of limitation 
applied to a ‘suit brought against a person who was neither 
a trustee nor a trespasser. It will be necessary for us to 
decide that point. On behalf of the plaintiffs-respondents was . 
quoted the Calcutta case of Dhanpal Singh v. Mahesh Nath 

“Tewari (7) where section 10 was held to be applicable toa trustee 
de son tort. ‘The learned Judges have given no reasons for their 
opinion in that case and we agree with the Madras opinion. 


It was argued on behalf of Behari Lal that the period of 
limitation applicable was one under article 109 of three years. 
That article relates to profits of immovable property belonging 
to the plaintiff which have been. wrongfully received by the 
defendant. In the present case, however, the property did 
not belong to the plaintiffs nor can it be said that the defendant 

(1) LL R., 45 Mad, 415. : 
(2) 24 C. W. N., 762, 
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who put himself forward as a trustee received the profits avn, 
wrongfully. We are of opinion that the general article of on 
limitation, Article 120, will apply here. Behari Lal must, there- rere 


fore, render accounts from oth April, 1914, six years prior to BFnar Lar 
the institution of the suit and give restitution of all monies — giiy, 
of whatever kind received by him from that period to jlfe cxtent Narain. 
of one-half. fae 


We think we have dealt with all the grounds of appeal in ee 
both the appeals. As to appeal No. 131 Behari Lal succeeds 
on ist, 2nd and 4th grounds of appeal. The third ground of 
appeal was not argued. The 5th was not pressed and we have 
dealt with the 6th and 7th as regards accounts and the period 
- from which they should be taken from Behari Lal. The 8th 
ground of appeal is only argumentative. 


Turning to appeal No. 204 the appeal was not argued in ac- 
cordance with the grounds of appeal. We put it to the learned 
counsel, Dr. Sen, and he agreed that his’ grounds were that 
Badri Prasad and Lakhmi Chand were trespassers and should 
be discharged from this suit, that failing that they were trust- 
ecs de son tort and should not be called upon to render account 
beyond three years prior to the suit or at the worst six years. 
We have dealt with those contentions. We questioned Dr. 
sen and he said that his clients had no desire to be appointed 
trustees. As to ground of appeal No. 6 we shall separately 
specify in the deerce the liability of the two sets of defendants. 


By tirg Court.—In the result we amend the lower Court's 
decree as to properly and direct that the plaintiff shall recover 
one-sixth of the entire property from Behari Lal and one-third 
from Badri Prasad and Lakhmi Chand. As to zamindari 
property there is no difficulty as to limitation. As regards 
other property Badri Prasad and Lakhmi Chand shall restore - 
half of whatever property of Narain Das they received, while 
Behari Lal shall restore whatever property other than landed 
property he received on and after gth April, 1914. As regards 
profits Badri Prasad and Lakhmi Chand shall refund half of 
all the profits received by them while Behari Lal shall refund. . 
half of what he received on and after gth April, 1914. Accounts 
_ Shall be made up on that footing. 

The decree of the lower court as regards the scheme of — 
management and the directions to defendants to give details 
of the property bequeathed are maintained and also the order 
as regards interest at 6 p.c. per annum. 


In this Court parties shall bear their own costs. Behari 
Lal has made a good business out of the trust on account of 
the bar of limitation, so we will not allow him costs here. The , 
same decree shall be passed in oe No. 204. 

Decree modified, 


Boys, J. 
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7 MEGI MAT, anp anotier (Plaintiffs) 
versiis 
` HIRA LAL anv axorarr (Defendanis).* 


Bengal North Western Provinces and Assam Civil Courts Act (et 
XH of 1887)—Honorary Munsif—Case transferred to him from 
Small Cause Court—Decision—Hhether appeal lies from. 

An Honorary Munsif is a Civil Court within the meaning of 
the Bengal North Western Provinces and Assam Civil Courts 
*Act (XII of 1887) and an appeal Hes from his decision even 
though a case is transferred to him from a Smal! Cause Court. 


Civir, Revision from an order of Banu Jori Sarur, Addi- 
tional Subordinate Judge of Saharanpur. 


St. C. Thompson, for the applicants. 
Peary Lal Banerji, for the opposite-parties. 
The following judgment was delivered by 


Boys, J.—The only ground urged in this revision is the 
4th ground which was added by,a subsequent application. It 
is suggested that because this case was transferred from the 
court of a Judge of Small Causes to the court of a Honorary 
Munsif, that, therefore, the Honorary Munsif, for the purpose 
of hearing the case, became a Small Cause Court Judge and no 
appeal lay fronr his decision to the Subordinate Judge. ‘Fhis is 
to assume that the transfer was under section 24 of the Code 
of Civil Procedure, and to ignore the effect of section 9 of 
Act If of 1896 under which the Honorary Munsif is appointed. 
He is declared by that section to be a Civil Court under the 
Bengal North, Western Provinces and Assam Civil Courts Act 
(Act XII of 1887) and under that Act an appeal lies from his 
decision to the Subordinate Judge. It is only necessary to 
add that the case was transferred to the court of the Honorary 

-Munsif under the provisions of section 8, clause 2 of Act’ Il of 
17896 and not under the provisions of section 24 of the Civil 
Prdcedure Code. ‘The application is dismissed. 


Application dismissed, 


* Civ. Rev. No. 81 of i924, 
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BAIJNATH DAS (Defendant) e civit 
VETSUS 1924 
BALMAKUND (Plaintiff).* 

Court Fees Act, Sch, 1, Art. 1.—Appeal against order wider section 
144, Civil Procedure Code (Act IV of 1908)—Mrist be stamped DANIELS, J. 
ad valorem, 

An order under section 144 of the Civil Procedure Code is 
a decree and an appeal against such order must be stamped 
ad valorem. An application for restitution under section 144 
is not an pep aon i in execution, Jiwa Ram v. Nand Ram, 
ao A. L, J. R, 226, Brijlal v. Damodar Das, 20 A, TE a 

456 and Dibnabond Morea: Basanta Kumari Dassi, I. L. R, 
3 Pat., 371, referred to. 


STAMP REFERENCE. 

Peary Lal Banerji, for the appellant. 

Lalit Mohan Banerji (Government Advocate), for the Crown. 
The following judgment was delivered by 


DANIELS, J.—The question for decision in this reference is Daniels, J. 
whether an appeal from an order passed on an application for 
restitution, under section 144 of the Civil Procedure Code, 
requires to be stamped ad valorem under Article 1, Schedule 1 
of the Court-Fees Act as an appeal from a decree, or can be 
filed as an appeal from an order in execution on a court-fee of 
Rs. 2. The suit out of which the reference arises was one 
claiming a declaration that the plaintiffs were owners in posses- 
sion of a house which had been sold in execution and bought 
by the defendant-appellant. The first court dismissed the suit. 

In appeal the suit was decreed for a one-third share in the 
house. The defendant had obtained possession of the entire 
house under the trial court’s decree. The order under appeal 
has granted the plaintiff possession of a one-third in the house 
by way of restitution. The appellant’s case is that the plaintiff 
could only obtain possession of his one-third share by means of 
a suit for partition. e o 


The question of law does not admit of any doubt. Orders 
under sections 47 and 144 are expressly declared to be decrees by 
section 2 of the Code. In the absence of any provision to the ~x 
contrary, appeals from decrees require to be stamped ad valorem. 
The fee payable on appeals under section 47 would be ad valorem, 
but that it has been specially reduced by the Governor-in-Council, 
by Notification No. 1231/VII, of the 11th of October, 1923, 
under the powers conferred by section 35 of the Court Fees Act 
as amended by the Devolution Act of 1920. No similar reduc- 
tion has been made in the case of appeals under section 144. 

Stamp Ref, in F, A, No, 513 of 1923, 
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In order to claim exemption from an ad valorem fee, the 
objector is compelled to argue that all orders under section 144 
are orders in execution falling also under section 47. There 
was at one time some difference of opinion even in this Court 
as to whether orders under section 144 were to be treated as 
orders in*execution, and the objector is able to cite one decision, 
Gokul Prasad v. Ram Devi (1), in his favour, but the opposite 
view, is now generally accepted and has been adopted by this 
Court in two cases, Jiwa Ram-v. Nand Ram (°) and. Brij Lal 
v. Damodar Das (8), and by the Patna High Court, in an 
elaborate Full Bench decision in Balmakund Marwari v. Basanta 
Kumari Dasi (4). The question has usually arisen with re- 
ference to limitation whether an application would be barred 
if it falls under Article 181 of the Limitation Act but in time- 
if it can be traced as an application for the execution of a 
decree under Article 182. The principle of these: decisions is 
equally applicable to the question of court-fees. 

An application under Section 144 is no doubt one which 
carries out the intention of the appellate Court’s decree, but it 
does not directly execute that decree. What it does is to undo 
an execution wrongly granted by the court below. In this case 
the High Court’s decree was declaratory and could only have 
been executed in respect of costs. The appellant must, therefore, 
stamp his appeal ad valorem. As only one-third of the house 
is really in dispute and not the entire house, he asks leave to 
amend his valuation so as to correspond with the matter in 
dispute. He is permitted to do this. The court-fee on the 
amended valuation (the value of one-third of the house) must 
be made good within two months of this date, failing which the 
appeal will be put up for orders of rejection. 


It is unlikely that the omission of orders under Section 144 
from the Notification referred to above was due to deliberate 
intention. ‘The exemption of appéals under section 47 from an 
ad valorem fee dates back to a time when the Code of 1882 was 
in force. Under that Code, section 583, an application by way 
of restitution was treated as a proceeding in execution and 

“there was no need for a separate notification under the section 
corresponding to the present section 144. It is probable that 
if the matter is brought to the notice of Government, Govern- 
ment will not consider it desirable to impose an ad valorem fee 
on a party who is merely asking the Court to right a wrong 
unintentionally done by the Court itself. I direct that a copy 
of this judgment be forwarded to Government with the sugges- 
tion that the provisions of paragraph (4) of the Notification 
should be extended to appeals from orders under section 144. 


“Reference answered. 


22] 20 A, L. J. R., 226, 


9 
3 [1922[ 20 À. .L. R., 3 Patna, 371. 
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DIKSHIT anp CO. LTD. (Defendant) e. 
VETSUS * f 
MATHURA PRASAD (Plaintif). > « 
COMP Directors Mena ews beyond that sanctioned by 
rticles of Association—When not entiiled fo—Viduciary relas. 
tions to shate-holders—How Directors should act. 

A Director of a company is not entitled to any EE N 

- beyond what has been sanctioned by the Articles of Associa- 
` tion, for doing an act which would be` his dusty asa Director 
to do, 

The Directors are ‘the agents of all the share-holders who 
constitute a company, and, therefore, standin the same position 
as an agent tothe principal, As the share-holders leave all 
the business of a company in the hands of the Directors, it is 


highly incumbent on them that they act without raising the 
slightest suspicion of dishonesty, 


Srconp APPEAL from a decree of akona Tews 


Husain, Subordinate Judge of Cawnpore, confirming a decree 
of Mauyvi S. M. Saip-up-pin, Munsif. a 


The facts of the case were as follows :— F 


A resolution was passed by the Board of Directors of the 
defendant-Company proposing a sum of Rs. 551 to be paid to 
the plaintiff, who was one of its Directors, in lieu of the plaint- 
ifs “settling. efficient Directors for the ‘ National- . Transport 
Service Co. Ltd.’ and doing everything necessary ‘for ‘the 
‘formation and registration of the said N. T. S. Co: Ltd.” One 
of the objects of the defendant-Company was to promote 
and. manage other limited companies and the said N.-T.S. 
Co. Ltd. was being promoted by the defendant-Company. The 
quorum for this meeting of the Board of Directors was made 
up by counting the plaintiff also. This resolution was officially 
communicated to the plaintiff by fhe Managing Agent of the 
defendant-Company. The plaintiff brought the. present suit 
against the defendant-Company nter alia, fora sum of Rs. 551° 
alleging that he had done all that he was required by the resolu- 
tion referred to above and was cntitled to reccive Rs. 551 ftom 
the defendant-Company. Various pleas were taken in defence. 
The court of the first instance decreed the suit. The Jower 
“appellate court confirmed-the decree. 


The defendant appealed. 

S.N.Seih (with him M.A. Asiz), for the appellant, A 
ed that unless authorised so to do, by the Articles of Association, 
or by a special resolution of the share-holders, a Director of a 

* S, A. No. 1644 ef 1922, 
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clvit, company could not enter into any contract with the company. 
1924 He relied upòn 
Dien 3 Transvale Land Co. v. New Belgium Land Co., [1914] 2 
anp Co. LID. Ch., ae at 496 and 502. ; 
v. He also cited 
MATHURA 


PRASAD. Brey v. lord, [1896] A. C., 44 at si 
: . and referred to ‘Lindlay on Company’s Act’ (6th edition), p.419. 
The same view of law had been taken in India. He further 
cited 

Rama Swami Iyer v. The Madras Times ete, Co. Ltd., 
‘I, L. R., 38 Mad, got. : 
hat was the converse case. There the Articles did authorise 
the Directors to enter into contracts with the Company. But at 
page 993 the general law had been clearly laid down by BAkz- 

WELL, J. : 


He also referred to Buckland’s Indian Company’s Act 
(2nd edition), p. 103 where the rule and the reason for the 
rule were also given. 


In the present case neither had any such provision been 
made in the Articles of Association nor had any special resolu- 
tion been passed by the share-holders. 


[DALAL J.—The lower appellate court says it is not a con- 
tract, if is a promise to remunerate. ] 


That came to the same thing. By section 2 of the Indian 
Contract Act every promise was an agreement, and a contract, 
if enforceable by law. In the present case it was a nudam 
paeium, an unenforceable contract. 


Then again a company being merely a juristic person, must 
of necessity act through agents, and if the agents were not those 
authorised to: bind the company or the agents exceeded their 
authority, the company could not be bound by their acts. In 
the present case the meeting of the Board of Directors that 
passed the resolution was without quorum, inasmuch as the 

“quorum was made up by cofinting the plaintiff as well; but 
that was ineffectual inlaw. The quorum required by law was 
-_ ` a quorum made up of Directors competent to vote and act. ‘The 
plaintiff being interested in the contract could not vote upon it. 
He referred to section 91 B, Indian Company’s Act. He could 
not, therefore, be counted in forming the quorum, He also 
referred to 

Greymouth Point Elizabeth Ry. und Coul Co, Lid., |1904] 

1 Ch, 32. 

Ramaswumi lyer v. Madras Times elc, 1. L. R., 38 Mad,, 

991- : 
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The resolution was ultra vires and not binding on the Com- CIVIL, 
pany. Lastly, the contract was without consideration. The 1924, 


plaintiff being a Director of the Company, was bound to do — 
everything that fell within the scope and object of the Com- Renca 
pany. What the plaintif had been found to have done w DATAY 
all within the scope and object of the defendant-Com MATHURA 
did nothing more than he was already under a ie, to an PRASAD: 
Therefore no consideration passed from the plaintiff to the 
defendant-Company. Plaintiff was trying to enforce a gratuitous 

promise which he could not do under the law. 


U. S. Bajpai, for the respondent, contended that the plaintiff 
worked beyond his duties; that if somebody other than the 
plaintiff had been employed to do the work, he would have been 
entitled to remuneration. What difference did it make to the 
defendant if that ‘some other happened to be the plaintiff. In i 
equity the plaintiff was entitled to his remuneration. 


S. N. Seih, for the appellant, was not called upon to cent 
The judgment of the Court was -delivered by 


Mukerji, J.—This small case presents an interesting ques- Mukerji, J. 
tion of law. 


The respondent to this appeal was the plaintiff in the court 
of first instance. He sued for recovery, inter alia, of a sum of - 
Rs. 551. He was one of the Directots of the defendant-Com- 
pany who are now appealing in this Court. In paragraph 2 of 
the plaint, the respondent says : 


“The defendant-company was constituted promoter and 
managing agent of the National Transport Service Company’ 
Ltd. In this capacity, the defendant-company entrusted this 
work to the plaintiff that he should select other directors for 
the said company and perform all the work in connection with 

- the registration and promotion of the said company. As regards 
remuneration for this work, it was settled that the defendant- 
company would pay Rs. ss1 to the plaintiff besides travelling 
allowance,” 

It is for recovery of this sum of Rs. 551 and for recovery 


of some other sums, with which we are no longer concerned,e » 
that the suit was brought. 


Numerous grounds of defence were set out and, among 
these, one was to the effect that the plaintiff himself being a m 
Director of the defendant-Company, it was his duty to perform 
the work of the Company and he could not, therefore, get any 
remuneration beyond what was sanctioned by the Articles of 
Association. ‘The learned Judge, in hearing the appeal, did not 
frame express issues as to whether the work, for doing which 
the plaintiff claimed remuncration over and above the remuner- 
ation fixed by the Articles of Association, was or was not 
within the scope ef the business of the Company. But he 
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remarked that the plaintiff was asked to do a work which was 
not within the scope of his general duties and he did it.. We 
dg not feel bound by this so-called finding of the learned Judge. 
We have already mentioned, that the plaintiff himself admitted 
that the Company took it upon themselves to promote another 
company and it was to perform the duties in connection with 
the promotion of this new company that the remunerations are 
claimed. 


The proposition of law that a Director of a company is oe 
entitled to any remuneration, beyond what has been sanctioned 
by the Articles of Association, for doing an act which would 
be his duty as a Director to do, has not yet been questioned by 
the learned counsel for the respondent. This is a clear pro- 
position of law. The Directors are agents of the company, viz: 
all the share-holders who constitute the company, and, there- 
fore, stand in the same position as an agent to the principal. 
Further, they stand in special fiduciary relations to the share- 


-holders. “Ihe case might be slightly different if there were 


one agent and one principal, The share-holders leave all the 
business of the company in the hands of the Directors, and itis, 
therefore, highly incumbent, on the Directors that they act 
without raising the slightest suspicion of dishonesty. - On the 
facts, it is clear that the plaintiff is claiming remuneration for 
doing something which it’ was the duty of the Directors to de. 
We find, in the evidence of Jagannath Prasad Diksbit, that one 
of the purposes for which the company was formed was the 
promotion of other-companies. The plaintiff cannot, in our 
opinion, claim anything over and above what has been fixed 
as the remuneration by the Articles of Association and the 
claim was, therefore, not maintainable. Other points raised 
do not require decision. 


We allow the appeal, modify the decrees of the courts below 
and dismiss the claim as regards the sum of Rs. 55r, with 
proportionate costs. The costs in this Court will include: 
counsel’s fees on the higher scale. 


aS. N. S. Appeal allowed. 
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MAHADEO PRASAD (Defendant) ” 

VETSUS 7 

ANANDI LAL ann oruers (Plaintiffs).* « 
‘Transfer of Property Act, section roo—Charge—W ketier enforce- 

` able against subsequent transferees for value wilhout notice. 
The general rule is that where the owner of property creates 
successive rights by different transactions entered into at 
different times, the rights will, in the absence of special 
circumstances, take effect in order of priority. ‘Section 40 of 
the Transfer of Property Act, which protects a transferée for 
value without notice, refers only to contractual rights and not to 
interests created in land. A charge created by act of parties 
or Operation of law can be enforced against transferees for 
value without notice. Aaina v. Bachchi, 1. L. R., 28 All, 655, 
approved. 

SECOND APPEAL from a decree of R. L. Yorxe Esg., 
‘District Judge of Allahabad, confirming a decree of MAULVI 
Farip-up-DIN AHMAD Kuan, Munsif of Allahabad (West). 

M. L. Agarwala, for the appellant. 

Kailas Nath Katju and S. S. Sastry, for the respondents. 

The judgment of the Court was delivered by 

DANIELS, J.—The question of law which is raised in this 
appeal is whether acharge which does not amount to a mort- 
gage can be enforced against a transferee for value without 
notice of the charge. The court below, relying on the decision 
in Maina v. Bachchi (1) has held that it can. The appellant 
‘contests this proposition. The plaintiff-respondent supports it, 
but in addition contends that on the finding of fact of the 
court below the question does not really arise. He relies also 
on the fact that the appellant’s title was acquired at execution 
-sale and not by private conveyance. 

The property in dispute consists of a half share in three 
houses Nos.. 29, 45 and 66, situated in the city of Allahabad., 
The plaintiff, Anandi Lal, was at the institution of the suit the 
holder of a decree for Rs. 704-9-0 against the first defendant, 
Sham Lal, and seeks to enforce his decree by the sale of these 
houses. The houses originally belonged to the plaintiff and 
his cousin, Kalyan Chand, in equal shares. One Sheo Nath 
obtained a decree against Kalyan Chand and attached his half 
share in the houses. before judgment on sth I’ebruary, 1918. 
‘The suit was finally decreed on 13th June, 1918 on the basis of 
a compromise which provided that the amount decreed in favour 
l * S, A. No, 1594 of 1922. 

(r) [1906] I. L. R., 28 All, 655. 
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of Sheo Nath should constitute a charge on the property already 
under attachment. As an additional precaution the decree was 
registered. The rights of the decrce-holder were purchased 
by the plaintiff, Anandi Lal, who proceeded to put the decree 
in execution. The houses were put up to sale and purchased by 
one Badri Prasad, but the sale was set aside dn the application 
of Sham Lal, and the plaintiff has in consequence brought the 
present suit to establish his right to have the half share in the 
houses attached and sold under his decree. 


The claim of the appellant arises out of proceedings taken 
by Bulaki, another creditor of Kalyan Chand, who brought a 
suit, No. 189 of 1918, against the latter and obtained a decree 
on 30th April, 1918. Before judgment Bulaki got an in- 
junction, on 21st January, 1918, from the Small Cause Court 
restraining the judgment-debtor from transferring the property. 
It is said by the learned District Judge that the issue of this 
injunction was ‘1/tra vires, and it has not been relied on in 
argument in this Court. In execution of this decree, Kalyan 
Chand’s interest in the houses was attached and brought to sale 
and was ultimately purchased by Sham Lal on 22nd March, 
1919. Sham Lal got possession of the property on 27th March, 
1920. Te subsequently sold his rights to the appellant, Mahadeo 
Prasad. The latter was added as a defendant after the institu- 
tion of the suit. The question for decision is whether Sham 
Lal’s purchase was or was not sttbject to the charge created by 


the decree of 13th June, 1918, in Sheo Nath’s case, the benefit 


of which has now passed to the plaintiff. 


According to the definition in section 3 of the Transfer of 
Property Act, a person is said to have notice of a fact, not only 
when he actually knows it but when he could have been aware 
of it but for wilful abstention from such inquiry or search as 
he ought to have made. Now in this case the purchaser, Sham 
Lal, knew that a previous suit had been filed against Kalyan 
Chand for he had actually been summoned as a witness in that 
suit. He was summoned for the very day ‘on which the com- 
promise decree was passed. As he professes not to know 
whether he attended the cotfrt or not (a fact which he could 
not possibly have forgotten), the probability is that he really 
was there. In any case he knew enough to make it incumbent 
on him to ascertain, before buying the property, what had- 
happened in the previous suit and whether the creditor having 
got his decree had taken any steps against the property which 
would affect the title of a subsequent purchaser. This is 
substantially what the District Judge finds, though he has put 
his finding in the somewhat indefinite form that the facts 
“strongly suggest” that Sham Lal knew more about the pro- 
ceedings in the former case than he is now prepared to admit, 
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The learned Judge further points out that the ER by 
registering his decree, had done everything possible to give 
notice to any one who might contemplate buying the decree. Ọn 
the findings of the District Judge it must be held that there Was 
sufficient to put the original defendant, Sham Lal, on enquiry, 
and that, if he had made any enquiry, he could not have failed 
to leari the true state of the case. He must, therefore, be held 
to have had notice of the plaintiffs charge within the meaning 
of the definition in section 3 of the Act. 


This really concludes the case. But we may say that we 
are not disposed to differ from Sir Henry Ricwarps’ view, 
in Maina v. Bachchi (‘), that the position of a charge-holder, 
under the Transfer of Property Act, is stronger than that of a 
person holding a merely equitable charge under English law, 
and that though there may be cases in which a mere equitable 
claim will not be enforced against „bona fide transferees for 
value without notice, yet 


‘it is much too broad a proposition to state that in all cases 
where by act of parties or operation of Jaw, immovable 
property of one person is made security for payment of money 
to another and the transaction does not amount to a mortgage, 
the security will not be enforced even against such transferees.” 


The general rule is that where the owner of property creates 
successive rights by different transactions entered into at different 
times, the rights will, in the absence of special circumstances, 
take effect in order of priority. On the other hand, section 40 
of the Transfer of Property Act lays down that a right arising 
out of contract and not amounting to an interest or an easement, 
cannot be enforced against a transferee for value without 
notice. In this case the right was not a merely contractual 
right but an obligation embodied in a decree. IU is also to be 
remembered that Sham Lal was an execution purchaser who- 
bought the interest of the judgment-debtor as it stocd on the 
date of the decree. There are two Calcutta judgments, Royzuddi 
Sheik v. Kali Nath Mookerjee (°) and Akhoy Kumar Banerjee 
v. Corporation of Calcutta (3), both delivered by Mr. Justice 
MOookeERJEE, which lay down in gencral terms that a charges 
cannot be cnforced against a transferce for value without 
notice. But in neither of these cases did the decision actually 
turn on this question. In the earlier case the document relied 
on as creating a charge was held to be invalid and in the later 
case the later transferee was found to have had notice of the 
charge. For the reasons given, we dismiss the appeal with 
costs including in this Court fees on tHe higher scale. 

Appeal dismissed. 
(1) Penis: L. R., 28 All, 655. 
(2) [1906] I. L. R., 33 Cal., 985. 
(3) ee LL R., 42 Cal., 625. 
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` KANHAIYA LAL (Plaintif) 
versus 
» GAURA AND ANOTHER (Defendants). 7 


Warsa, A. Hindu Law—Mitakshara— Family properiy— Partition among grand- 
C. J. 


SULAIMAN, J. 


Sulaiman, J. 


sons— Whether grand-mother entitled lo a share. 

The widow of a Hindu owner of certain property is entitled 
to a share when a partition takes place after the owner’s death 
among his grandsons, even though the owner’s own son is also 

„dead. 

Where the Mitakshara is silent or when its text is doubtful, 
other books of authority may be properly relied upon. 

Sheo Dayal Tewaree v, Judoonath Tewaree, 9 W. R., 61, 
Puddum Mookhee Dassee v, Rayee Monee Dossec, [1869] 12 
W. R.,-409, Sibbosoondery Dabiav. Bussoomutty Dabia, [1881] 
I. L. R., 7 Cal., 191, Badri Roy v. Bhugwat Narain Dobey, 
[1882] I-L. R.,8 Cal, 649, Sorolah Dossee v. Bhoobun Mohun 
Neoghy, [1888] I. L. R., 15 Cal., 292, Purua Chandra Chakra- 
varir v. Sarojini Debi, [t904] I. L. R., 31 Cal, 1065, Radha 
Kishen Man v. Bachhaman, [1880] I. L. R., 3 All, 118, Sheo ` 
Narain v. Janki Prasad, [1912] L L. R., 34 All, sos,-Har 
Naruin v. Bishambhar Nath, [1915] I. L. R., ‘38 All, 83, 
Vithal Ramkrishna v. Prahlad Ramkrishna, [rors] ILL. R, 39 
Bom., 373, Girdiiari Lall Roy v. The Bengal Government, 12 
M. I. A., 448 and Sheo Narain v. Janki Prasad, [1912] I. L. 
R., 34 All., 505, referred to and discussed. 


APPEAL under section 10 of the Letlers Patent from a judg- 
ment of Mr. Justice Goxur, Prasan, confirming a decree of 
K. A. H. Sams Eso., District Judge of Aligarh, who modified 
a decree of Mautvi Ati Ausar, Subordinate Judge. 


Peary Lal Banerji, for the appellant. 
Surendro Nath Sen, for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—The only question which arises in this appeal 
is whether a grand-mother gefs a share in the family property 
om a partition between her grand-sons only, One Nainsukh 
Das was the owner of the property in question. On his death 
he left a widow, Musammat Gaura, defendant, and a son Chunni 
Lal. Chunni Lal has since died leaving a widow Musammat 
Har Kuat, and two sons, Kanhaiya Lal and Makhan Lal. The 
point for consideration is. whether in a partition between 
Kanhaiya Lal and Makhan Lal, Musammat Gaura gets any share 
in the property which originally belonged to her deceased 
husband, Nainsukh Das. 


* L. P, A. No, 73 of 1923. 
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The trial court as well as the lower appellate court came to civil, 
the conclusion that she was entitled to a share under the Mitak- 1924 


shara law. That view has been affirmed by a learned Judgeeof — 


this Court, who himself is well acquainted with the provisions ETE 
of the Hindu law. v 
GAURA, 


The question raised in this appeal is, howeversn rot a very 
easy one to decide, and it is, therefore, necessary to consider Sulomon, J. 
the authorities in some detail. 


Taking the case law first, it may be stated that A case of 
-Sheo Dyal Tewaree v. Judoonath Tcwarec (') is no authority 
in support of the defendants’ contention. The text of the 
Mitakshara quoted at page 62 by Mirrer, J. was paraphrased 
as meaning: * the mother or grand-mother, as the case may be, 
is enlitled to a share when sons or grand-sons divide the family 
estate between themselves”. The point, however, did not at all 
‘arise in the case, and it was only conceded for the sake of 
“argument that the giand-mother was entitled to a share. 


In the case of Puddum Mookhee Dossee v. Rayee Monce 
Dossee (*) and subsequently in the case of Rayee Monce 
Dossce v. Puddum Mookhee Dossee (3), the rule was laid down 
that on a partition between the sons after the death of the 
father, the grand-mother was not entitled to a share. No clear 
authority had. been cited before the learned Judges, and the 
case also was one under the Dayabhaga law. 


In the case of Sibbosoondery Dabia v. Bussoomutly Dabia (4) 
and in the case of Badri Roy v. Bhugwat Narain Dobey (5), 
it was held that a grand-mother was entitled toa share. But 
both these cases were under the Dayabhaga law, and were cases 
of a partition not exclusively amongst grand-sons, but one to 
which the son also was a party. - 


In the case of Sorolah Dossce v. Bhoobun Afohun Neoghy (8), 
it was merely held that the mother was en:itled to a share. 

In the case of Purna Chandra Chakravarti v. Sarojini 
Debi (7), Henverson, J , after an exhaustive review of numerous 
authorities, came to the conclusion that the grand-mother was 
entitled toa share. Referring tê the case in 12 W. R., 409, he* 
remarked ;— X į 

“that as the report of the case was not clear, he sent for the ~ 
record, and from that it appeared that the partition was 

` apparently a partition between the widows representing their 

respective husbands, and that it was not á partition among 
grand-sons, but rather in the nature of a partition among sons”, 
G) gW., Ry 6i. (2) [1869] 12 W. R., 409. 

(3) [t1870] 13 W. R; 66.” (4) [:88:] 1. L. RS 7 Cal, 197, 

(5) [1882] I. L. R., 8 Cal., 649. . 
(6) [1888] I. L. R., rg Cal., 292. i 
(7) [1904] I. I. Rọ 31 Cal, 1o65, > 
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The case before HeNDERson, J. was one in which a grand-son 


“was suing for a partition of the property left by his grand- 


f2ther, the plaintiff’s own father being dead. It was held that 
the widow of the grand-father was enlitled toa share. Had 
not the,case been one under the Dayabhaga Jaw, it would have 
been direcély in point. 

On the other hand, in the case of Radha Kishen Alan v, 
Bachhaman ('), which has been subscquently followed in the 
Full Bench case of Sheo Narain v. Janki Prasad (?), it was 
laid down that upon a partition between a father and his sons— 
that is, when the father is alive—the grand-mother (that is the 
father’s mother) does not get a share in the case of a family 
governed by the Benares School of the Mitakshara law. It is 
to be noted that the present case adniittedly is not one of a 
partition during the life-time of the father. i 


In the case of Har Narain v. Bishambhar Nath ('), it was. 
merely decided that a step-mother is entitled to a share just as 
much as a natural mother. 


‘In the case of Vithal Ramkrishna v. Prahlsd Ramkrishna ($), 
which was in fact a case under the Mitaksldra law, it was held 
that a step-grand-mother was entitled to a share at a partition 
between her step-grand-sons exclusively, her own husband and 
her step-son being dead. Though the case was under the 
Mitakshara law, SHAH, J., who delivered the principal judgment 
in the case, came tothe conclusion that the Mitakshara was 
altogetlicr silent as to the right’ of the grand-mother. In that 
view he felt justified in invoking the aid of the Mayukha. - In 
consequence of this, it may be said that the case is not a clear 
authority on the point. 

This being the state of the judicial pronouncement, it is 
necessary to consider the texts themselves. It is well settled 
rule that in these Provinces the Mitakshara by Vijaneswara is 
of paramount authority. But the Mitakshara isa mere com- 
mentary on the Yajnavalkya, which is by no means an exhaust- 
ive work. Vijaneswara has made his commentary more 
comprehensive by quoting frém the institutes of other Rishis 
‘and Smriti writers as well. The Mitakshara being a commentary 
on an incomplete treatise, is itself on some points not exhaust- 
ive. Vijaneswara has himself pointed out that each of the 
Smriti writers was authoritative, and that the point not 
mentioned in one, can be supplied from the others. Similarly 
the Mitakshara is nol the only commentary which can be pro- 
perly received. Where the Mitakshara is silent or is doubtful, 
other books of authority can legitimately be referred to. As to 
the Viromitrodaya, their Lordships of the Privy Council, in the 
(1) [880] I. L. R., 3 AIL, 118. (2) [1912] 1. L. R.,34 All, 505, 
(3) |1915] L L. R., 38 All, 83. (4) [rots] I. L.R., 39 Bom., 373. 
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case of Girdhari Lali Roy v. The Bengai Government ('), 
remarked that it was slated by Mr. Colebrook and others to be 
a treatise of high authority at Benares, and was _ propegly 
receivable as an exposition of what may have been left doubtful 
by the Mitakshara, and declaratory of the law of the Benares 
School. But where the Mitakshara lays down a rule clearly, 
then, even though it contradicts other books of auth®rity, it has 
to be followed in these Provinces. 


It is, therefore, necessary to examine whether there is any- 
thing in the Mitakshara itself bearing on the question before us. 
‘The scheme of the first chapter of the Mitakshara is as follows :— 
Section I deals with certain genera! notions relating to in- 
heritance, partition and property. Section If deals with partition. 
Paragraph i quotes a text from the Yajnavalkya allowing a 
father to separate his sons af his pleasurc, either the eldest with 
the best share, or all with equal shares. Paragraphs 3, 4 and 5 
refer to'the unequal shares. Paragraph 7 states that there are 
four periods of partition, three in the life-time of the father, 
and one after his death. Paragraph 8 quotes a text from the 
Yajnavalkya: “If he make the allotments equal, his wives, to 
whom no separate property has been given by the husband or 
the father-in-law, must be rendercd partakers of like portions”. 
Paragraph 9 refers to the case when the father, by his own 
choice, makes all his sons partakers of equal portions. It is not 
necessary to refer to the other paragraphs. Section III deals 
with the case of partition at the fourth period, namely, the 
partition after the father’s decease. A text of the Yajnavalkya 
1s quoted :— Let sons divide equally both the effects and the 
debts, after their two' parents”. In this section it is pointed 
out that though Manu had authorised an #negual distribution, 
such an act was abhorred by the world. Section IV deals with 
effects not liable to partition, with which we are not concerned. 
Section V deals with. the equal rights of father and son in 
property ancestral, Paragraph 1 begins by saying:—The dis- 
tribution of the paternal estate among sons has been shown; the 
author next propounds a special rule concerning the division of 
the grand-father’s effects by grand-sons.” Paragraph 7 expressly 
states that the text of the Yajnavalkya quoted in section II 
paragraph 1 relates to property acquired by the father himself. 


It would, therefore, look as if section IL was dealing with 
the partition of the property which belonged to the father him- 
self, and not one which had belonged to the deceased grand- 
father. Whether the text of the Yajnavalkya quoted in section 
II paragraph 8 referred to the self-acquired property of the 
. father only, and not the ancestral property in his hands, is a 


point on which it is unnecessary in this case to express an° 


(1) [ ° ] 1a M L A. 448 at 466, 
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opinion. -In the Full Bench case of Sheo Narain v: Janki 
Prasad ('), it was certainly assumed that the text applied to 
bath ancestral and sclf-acquired properties, and was the only 
text applicable when the partilion was to be effected after the 
life-time of the father himself. 


Section, VI deals with the rights of a posthumous son and 
of one born after the partition, and with such rights we are not 
concerned if the present case. 


Section VII paragraphs 1 and 2 are as follows :— 


Paragraph 1:—‘‘ When a distribution is made during the 
life of the father, participation of his wives, equally with his 
sons, has been directed. (Jf he make the allotments cqual, his 
wives must be rendered partakers of like portions). ‘The 
author now proceeds to declare their equal participation, when 
the separation takes place after the demise of the father: 


„Of heirs dividing after the death of the father, let the mother 
also take an equal share” 


Paragraph 2:—“ Of hess separating ater the decease of 
the father, the mother shall take a share equal to that of a son; 
provided no separate property had been given to her. But, if 
any had been received by her, she is entitled to half a share, as 
will be explained”. ` 


In‘our opinion the word “father” used in the Yajnavalkya, 
as well as in the Mitakshara quoted above, does not only mean 
the deceased father of the sons who are partitioning the pro- 
perty. It may very well also, mean the father who owned the 
property, and who is now dead. Similarly the word “ mother” 
need not mean only the mother- of the sons partitioning the 
property. (Certainly it does not mean only their natural mother, 
as the step-mother has been held to be entitled to a share). It 
may just as well mean the wife of the father who owned the 
property, and who is now dead. On this interpretation, it would 
tollow that if certain property belonged to the deceased owner, 
then his wife would be entitled to a share when the partition of 
fhat property between the heirs fakes place after his death. As 
to who the heirs are, has to be gathered from section V, under 
whieh the sons and grand-sons take equal shares in the grand- 
father’s effects. ° 


In the present case Nainsukh Das was the original owner 
of the property. Partition has taken place after his death. It 
so happens that bis son Chunni Lal is also dead, but the heirs 
of Nainsukh Dasare his grand-sons Kanhaiya Lal and Makhan 
Lal. -Jna partition between them, the widow of Nainsukh Das 


, is entitled to a share. Yajnivalkya’s text is: “Of heirs dividing 


(1) [t912] L L. R, 34 All, 505. 
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after the death of the father, let the mother also take an cqual 
share’. When the original owner was Nainsukh Das, and the 
property has come down from him, there is no reason whyghe 
should not be included in the expression “father”, and his wife 
in the expression ‘“‘ mother”. It is noteworthy that in the text 
from the Yajnavalkya last quoted, the words are not“‘of scns 
dividing after the death of the father ”, but the words are “of 
heirs etc”. According to this interpretation, it would follow 
that in a case of a partition after the death of the original 
owner, his widow, if alive, would be entitled to a share. It is 
contended strongly on behalf of the plaintiff that the logical 
result of this interpretation would be to hold that the Allahabad 
Full Bench case proceeded on a wrong interpretation. Our 
answer to this objection is that in that case a clear distinction 
was drawn between a partition during the life-time of the father— 
which admittedly is not the case here, as both the grand-father 
and the father are dead—and the case when a partition takes 
place after the death of the father. The Full Bench thought 
that the text applicable to the case before them was ihe text 
quoted in Chapter 1, section II, whereas admittedly that text 
cannot apply to the case before us. Here ihe case comes under 
section VII, and the only point which we have to consider is 
whether this section disallows a share to a grand-mother. We 
are of opinion that it is possible to interpret section VII, para- 
graphs T and 2, so as to give the widow of the owner a share 
when a partition takes place after his death among his grand- 
sons, even though the owner’s own son is also dead. 


As we have had no access to the original texts but have 
had to depend on translations only, it is not possible to say 
positively that this interpretation is necessarily correct. At the 
same time we are prepared to hold that there is nothing in 
section VII which expressly prohibits the grand mother from 
getting any share. . 


We- have already stated that where the Mitakshara is silent, 
or where its text is doubtful, other books of authority may be 
properly relied upon. The Viromitrodaya, which is a com- 
mentary on the Mitakshara, qudtes a text of Vyasa, another 
Smriti writer, namely “ihe sonless wives of the father-are 
declared equal partakers. Grand-mothers are also declared to 
be equal to mothers.” Having quoted this text, he proceeds to 
consider whether step-mothers are entitled to a share, but he 
does not coniment on the right of grand-mothers to an equal 
share with the mothers. It is contended by the learned Advocate 
for the plaintiff that the Viromitrodaya has simply quoted the 
text of Vyasa, but has not necessarily approved of it. Weare 
unable to accept this contention. Unfortunately the treatise of 
Vyasa is not available, and only passages from it are to be 
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avn, found quoted in various commentaries. It is, therefore, a matter 
t924 of some difficulty to interpret the text of Vyasa when isolated 
— from its content. The Allahabad Full Bench in the case referred 
ns to above when referring to this text of Vyasa, remarked :—“ it 
a must be borne in mind that Vyasa evidently 1efers to the case 
Gaura. of a partition between sons after the demise of the father, when 
the mo/het of those effecting the partition gets a share, and 
declares that grand-mothers being ‘equal to mothers’ are like 
the mother entitled to a share”. The learned Judges, however, 
expressed no definite opinion on the question, which has directly 
arisen in the present case, because that was not before them. 
We may also remark that the text of Vyasa has been quoted in 
the Dayabhaga and the Mayukha, and that under those systems 
of law, a grand-mother’s right to a share is recognised. Even 
é if, therefore, the Mitakshara is silent or doubtful, it is proper to 
suppletnent it by Vyasa’s text as quoted in the Viromitrodaya. 


We may also note that amongst modern Inglish commen- 
‘tators, the balance of authority is in favour of giving the 
grand- mother a share. Sir F. McNaughien, in his Considera- 
tions on Hindu Law, has stated that after consulting the Pan- 
dits, he assigned her a share, although her great-grand-sons 
may be the partitioners, provided some of her more immediate 
descendants are parties, or some one more immediate descend- 
ants, is a party to the partition. Shama Charan Sirkar has 
also assigned her a share, and Mayne in his Hindu law has 
` followed McNaughten. 


In West and Buhler’s Hindu law, 4th edition, page -712, the 
paternal grand-mother and step-grand-mother have bcen given 
a share. 


Ghose in his Hindu law, part 1, page 298, has allowed a 
share to the grand-mother both under the Mitakshara and the 
Dayabhaga law, and has thought that there was little justification 
for a divergerice of opinion. i 

It is unnecessary to quote later text-book writers whose 
opinions are based on the previous rulings and authorities. 

e e We are, therefore, of opinion that the view taken bythe 
learned Judge of this Court, and the courts below, must be 


Z affirmed. 


The appeal accordingly fails and is hereby dismissed with 
costs including in this Court fees on the higher scale. 


«1 ppeal dismissed. 


Sulaiman, J. 
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BADRI PRASAD (Plaintiff) - ` * 
versus l i 


G. I. P. RAILWAY -(Defendant).* `. 


. . 
Jnd Railways Aci section 77—“Loss”—By whom—Notice; 
. then unnecessary— Commencement of period for giving notice. 


Under section 77 of the Indian Railways Act,. notice to 
the Railway authorities is necessary only where the claim‘is 
for compensation for loss, destruction or deterioration of 
the goods delivered for carriage. Loss must be los’ -by 
the Railway and not merely to the owner, Where the goods 
are not proved to have been lost and the plaintiff’s allegation 
is that they are. being withheld by the Railway authorities 
or.their servants, no notice is netessary. Period of six months 

_.. for giving notice begins to run from the date when the consign- 
ment is delivered to the Railway for carriage, and not from 
.the date of its delivery by the Railway at destination to the 
owner, 


-SECOND APPEAL from a decree of P, C. AcarwaL Eso., 
Subordinate Judge of Agra, reversing a decree of Babu ALAKH 
Murari, Munsif. 


‘Kailas Nath Katju, for the appellant. 
Ladli Prasad Zutsht, for the respondent. 
The judgment of the Court was delivered by 


Dart, J.—The plaintiff, Lala Badri Prasad, delivered accord- 
ing to. his statement 5 packages to the Railway Company at 
Dholpur for being booked to Agra to be carried in the brake 
van.. This was done on igth April, 1920. On 22nd October, 
1920 he drew the attention of the railway authorities that these 
5:packages had not been delivered to him. This notice was 
given to the Railway Company three days more than six months 
from the date of delivery of the luggage. On tgth November, 
1920, only 4 packages were made over by the company’ to the 
‘plaintiff and out of one`uf these ft is alleged that certain articles® 
of the plaintiff were stolen during transit. On 28th February, 
1920 he gave a notice to the company of his claim for the value 
of the one package not delivered to him and of the: articles 
missing from a package which was d«livered tohim ina damaged 
‘condition. 


He instituted a suit for the recovery of Rs. 516 with the 
following details: Rs. 431, price of goods contained in the 
missing package and Rs. 85, price of articles found short in 
one out of the four packages returned to him by the company. 
_ * SA. No, 113 of 1923. Í 
FA. 113 B, , 
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As regards the missing package the plea in para 2 of the plaint 

was that it was withheld by the railway company. The reply 

ok the company was that only four packages were delivered by 

the plaintiff to the company and no fifth package was received 

by the company. 


In thes first court one of the’ pleas was that notice within 
time had not been given by the plaintiff to the company as 
required by section 77 of the Railways Act No. 9 of 1890 and 
that, therefore, the plaintiff was not entitled to compensation 
for his loss. The first court of the Munsif of Agra held that 
the period of six months for a notice begins to run from the 
date‘on which delivery of packages is made by the company to 
the .consignor. The learned Munsif, therefore, decreed the suit 
holding that the-missing package was worth Rs. 431 and the 
value of the pilfered goods Rs. 85. On -appeal.by the railway 
company the learned Subordinate Judge as an appellate court 
held that notice was not given within time and further that 
notice’ was necessary under the circumstances of the present 
case. 


In this second appeal two points were argued by the learned 


counsel for the plaintiff (1) that as regards. the package which ` 


was not delivered and withheld by the company no noticé was 
necessary and (2) that time for the giving of a notite by a 
consignor to the railway company begins to run from the. date 
of the delivery of goods by the company to the consignor as 
held by the first court. 


In my opinion the first argument is correct but not the 
Second, „Under section 77 a notice is essential when a consignor 
desires compensation “ for the loss, destruction or deterioration 
‘of animals ` or goods delivered to be carricd” by the company. 
The question is whether the claim in the present suit is based 
‘on loss, destruction or deterioration of the package which was 
“not délivered. In the plaint it was specifically alleged by the 
plaintiff that the package was withheld by the company. -The 
company itself did not ‘plead any loss or destruction of this 


- package but alleged’ ‘that no guclr package was delivered’ to “it. 


This. allegation of the company has been found to be false by 
both the subordinate courts. The | company has not éexplained 
what became of this missing package. A learned ‘Judge of this 
Court, Mr. Justice LINDSAY; approved of a Bench ruling in 


‘Changa Mal v. Bengal and North-Western Railway Company (1), 


where it was held that the word loss in section 77 of the 
Railways Act. means loss, by the railway and not simply loss to 
the: owner:. Secretary of State for India in Council,y. Jiwan 
and Abdullah (?). On behalf of the respondent another-Runjab 
ruling, Hills, Sawyers & Co. Ltd. v. The Secretary of State for 


(1) [1897] P. R., 23. (2) 1. L. R., 45 All, 389, 
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Indis- (1), was quoted. In this.Court that. ruling bas becn 
dissented ftom in Hast Indian -Railway Company v. Kishan 
Lal (°). When the burden of notice is laid on the consignar, 
the words of the section must be strictly construed. Unless the 
railway company alleges and proves that the package has been 
lost, no notice would be necessary only onthe ground that there 
had been loss to the consignor whatever may have happened 


to the package while in the custody of the railway company. - 


The facts of the Madras case quoted-on behalf of the respond- 
ent were different. In the Afadras and Southern Mahratta 
Railway Co. v. Haridoss, Banmalidoss (*), it was known that 
the railway company delivered the package to a ‘person who 
was not the consignee but claimed to be entitled to it. In such 
a case it may be said that there was loss to the company. Where 
goods have been delivere1 inadvertently to the wrong person 
by the railway company, the case would be different from the 
present where the railway company denies receipt of a package. 
It is obvious that this enactment of the giving of a notice is 
intended to enable a railway company to make enquiry promptly. 
Where, however, the railway company denies receipt of a parcel, 
there- can be no occasion for any inquiry as to what has 
happened to that parcel in transit. The presents case-cis, there- 
fore, distinguishable from the one reported in the Madras Law 
Reports. As no notice was necessary, the plaintiff’s suit must 
succeed for Rs. 431. 


As regards compensation for pilfered goods, the plaintiff’s 
learned counsel admitted that a notice was necessary. His 
-contention was that the time of six months commenced from 
the date of delivery of the damaged parcel by the company to 
the consignor.’ In my opinion the words of the section are 
clearly against such an interpretation. They are “within six 
months fromthe date of the delivery of the animals or goods 
for carriage by railway”. Where there is loss or destruction 
there will be no delivery by the company to the consignor and 
tlc words would not be applicable. In their ordinary inter- 
pretatio also the words cnact that the date of the notice must 
be within six months of the d&te of the consignment. It was” 
asked how a consignor was to know of loss, destruction and 
deterioration until he received some intimation from the con.- 
pany or there had been delivery of a damaged parcel by the 
company to him. In my opinion the consignor should take 
action immediately the delivery is delayed and such action must 
be within -six months of the delivery of the goods to the com- 
pany. This short time is fixed in order to warn the responsible 
officials of the company and enable them to make an inquiry 


when an inquiry would be possible and would be likely tosbe . 


(x). I. L. R., 2 Lahore, 133. 
(2) EL. R, 45 All, 530. (3) LL R, 41 Mad., 891, 
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. fruitful.. The suit as retards price of pilfered goods is baried 


under the provisions of section 77 of the Railways Act. 


*In the result I set aside the decree of the lower appellate 
court and decree the plaintiff's suit for the amount of Rs. 431 
with proportionate costs of all the courts. DESE 

$ Appeal allowed. 


SUKURWA (Defendant) 
versus 
NAZIR AHMAD (Plaintiff).* 


Land Revenue Aci (Local II of 1901), sections 48, ae and 86— 
Recovery of cesses from tenants— Zemindar’s suit—Recording 
of cesses by an officer—When cess rendered invalid—Cesses not 
generally or specially sanctioned by Local Government —Effect of. 

Where, in a Zemindar’s suit for recovery of cesses from his 
tenants, no revision of records had been notified by the Local 

` Government, as required by the provision of section 48 of the 
` Land . Revenue Act, nor was a Record Officer appointed by the 
said Government, and the Assistant Record Officer recorded 
‘the cesses payable by tenants on account of the occupation of 
“land, keld, that the Assistant Record Officer had no authority 
to make any record as would make a cess valid under the pro- 

--; visions of section 56 of the Land Revenue Act. 

The sanction of settlement operations, by a Local: Caves 
ment, does not include-such a definite sanction as is required 
by section 86 of the U. P. Land Revenue Act. 

Where the | cesses, otber than those referred to in section 56, 

_ were recorded by an Assistant Settlement Officer with the 
powers of .a Settlement Officer under section 231, ina Tahsil 
which was under settlement and in charge of a Settlement 
‘Officer, held, that those cesses were neither generally nor spe- 
cially - sanctioned by the Local Government and, therefor, the 
cess was hot recoverable under section’ 86 either. 

- SECOND ‘Arega from a decree of L. Jounstton Eso., Dis- 

trict Judge of Pilibhit, modifying a decree of PANDIY LAKSHMI 

Datt Josuri, Munsif. 


Iqbal Ahmad, for the appellant 
“Sir Tej Bahadur Sapru and Kailas Nath Katju, fot the res- 
pondent. 
: The judgment of the Court was delivered by 


Datat, J.—This is a second -appeal from a decree passed 
by the District Judge of Pilibhit reversing a decree of the 
Munsif of that place. There are several connected appeals 
and this order will govern them all. The suit was filed in 
the Civil Court for the recovery of cesses by a zamindar from’ 
tenants. Every suit referred to a separate tenant. It was 


* S.A. No. 1618 of 1922. 
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said that these cesses were customaly dues payable by these 
agricultural tenants in addition to rent and that the zamindar 
was entitled to recover them under section 56 or 86 ofdhe 
Land Revenue Act. ‘the appellant’s counsel argued that ces$es 
could be recovered only if they were held to be payable under 
those two sections and not otherwise, and his contention was 
that the cesses recorded by the Assistant Record Officer or 
Assistant Settlement Officer, Munshi Harbishan Dayal, did not 
comply with the provisions of either section. We shall examine 
the provisions of each section separately. l 

Taking up section 56 first, cesses which are payable by 
tenants on account of the occupation of land and other cesses 
shall be recorded by the Record Officer under the appellations 
by which they are known, and no cesses not so recorded shall be 
recoverable in any Civil or Revenue Court. It was stated on 
behalf of the plaintiff that these cesses were recorded by the 
Assistant Record Officer, Munshi Harbishan Dayal, in the 
dasturdehi prepared under his supervision. The beginning of 
chapter 4, relating to revision of maps and records, first lays 
down in section 48 that if the Local Government thinks that, in 
any district or other local area, a general or partial revision of 
the records, or a re-survey, or both, should be made, it shall 
publish a notification to that effect. In the present case no such 
notification was published by the Local Government.- The powers 
of an Assistant Record Officer are defined in section 50. The 
appointment of an Assistant Record Officer is directed in section 
49 which gives the Local Government the power to appoint a 
Record Officer and as many Assistant Record Officers as it may 
‘seem fit. In the tahsil of Pilibhit within which the lands held 
by the defendants, agricultural tenants, are situated, no Record 
Officer was appointed in or about the year 1914. Munshi Harbi- 
shan Dayal was appointed as Assistant Record Officer. Under 
séction’ 230 an Assistant Record Officer is granted all or any 
of the powers conferred by the Act on Record Officers subject 
to the control of the Record Officer. It is apparent that when 
no Record Officer was appointed, the Assistant Record Officer 
-canmot exercise any power conferred on the Record Officer? 
Section 56 grants the powers of recording cesses to a Regord 
Officer only, and an Assistant Record Officer can exercise that 
power under section 230, subject to the control of the Record 
Officer. Under the circumstances, two facts are wanting here. 
There was no révision of records notified by the Local Govern- 
ment, and no Record Officer was appointed by it. Munshi 
IIarbishan Dayal had, therefore, no authority to make any 
record such as would make a cess valid under the provisions of 
section 56 of the Land Revenue Act. 


Next we turn to the provisions of section 86. Clause 1 of 
that section enacts that the list of all cesses, other than those 
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civi, referred to in section 5ő levied in accordance, with village 
1924 custom, shall, if generally or specially sanctioned by the Local 
S Gavernment, be recorded by the Settlement Officer, and no 
UKURWA 


i cesses not so recorded shail be recoverable in any Civil or 

Nazir Revenue Court. Munshi Harbishan Dayal was appointed Assist- 

Auman ant Settlement Officer, and there was also a Settlement Officer 

Dalal 3. fOr the tahsil of Pilibhit. There was also a notification declar- 

i ing this particular tahsil to be under settlement. The general 

or special sanction of the Local Government is, however, want- 

ing in this. The learned counsel for the respondent argued 

that the general sanction of settlement operations included a 

general sanction of all these cesses. We are not prepared to 

hold that the sanction of a settlement operation would include 

such a definite sanction as is required by section 86. In our 

i opinion these cesses, if recorded by Munshi Harbishan Dayal 

as Assistant Settlement Officer with the powers of a Settlement 

Officer under section 231, were neither generally nor specially 

. sanctioned by the Local Government. ‘lhe cess is, therefore, 
not recoverable under section 86 either. 

A similar opinion to the one we are giving here was held 
by a Bench of this Court in Second Appeal No. 159 of 1917. 
In that case the provisions of section 86 only were considered. 
The relevant part of the judgment runs as follows :— 

“ We consider that it lay upon the plaintiff to show that the 
cesses he claimed had been geuerally or specially sanctioned 
by the Local Government.......... It is contended that inas- 
much as these cesses were recorded in the settlement, they must 
have been taken to have been generally sanctioned. We cannot 
agree with this contention, We hold that no sanction was ever 
given as contemplated by section 86.”’ 

The position here is the same. The case to which we have 
referred related to land situated in pargana Pilibhit as here. 

In the result we decree this appeal and dismiss the plaintiff's 
suit with costs of all the courts including counsel’s fees here 
on the higher scale. The objection by way of appeal requires 
no order as the appeal has been decrecd. 








. > ° l Appeal allowed, 
CTvit, ROSHAN LAL anb anotuur (Plaintiffs) 
foz versus 
CHAUDHRI BASHIR AHMAD 
June, 16, ~ AND ANOTUER (Defendanis).* 
Moxeryr, J Limitulion dct (1X of 7508), Section 25— Starting poini — Calcula- 
Dara, J. tion of —Stipulation—Greyorian calendar. 


If the starting point of limitation is to be calculated as so 
many months or so many years from a particular date, that 


* F. A. No. 464 of 1921. 
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point must ‘be calculated according to the Gregorian Face 
On the other hand, if the starting point is otherwise fixed by 
the stipulation itself, the court cannot apply section 2g of the 
Limitation Act. : 4 
Where a bond contained a written agreement to the effect 


that the principal amount would be payable to the creditor 


within three years and that interest would be paijgl every six 
months according to the Hindi calendar including the inter- 
calary month till the payment of the entire amount, held, that 
the intention of the person executing the said bond was that 
the interest should be payable at.the expiry of six months 
according to the Hindi calendar, that is to say, on a particular 
daté and not at the expiry of “six months °’ which under sec- 
tion 2g of the Limitation Act would mean six months under the 
Gregorian calendar. Rango Bujaji v. Babaji, 1. L. R., 6 Bom., 
83, - Lalif-un-nisa v.- Dhan Kunwar, 1. L. R, 24 Cal » 382, 
Dwarka Prasad v. Raja Ram, 13 A. L. J. R., 486 and South 
British Fire and Marine Insurance Co. v. Brojo Nath Shaha, 
L L. R., a6 Cal., 516, referred io. 


First ene from a decree of Banu Tirtoxi Narn, 
Subordinate Jirdge of Allahabad. 


Gulsari Lal and Surendro Nath Sen, for the appellants, 
Iqbal. Ahmad and Mukhtar Ahmad, for the respondents. 


The judgment of the Court was delivered by 

Moxkerjl, J.—This question for determination in this appeal 
is whether the suit was rightly dismissed by the court below 
on the ground of limitation. 


The suit was ‘brought on foot of a bond executed on the 
roth of July, 1908. The principal amount was payable in the 
course of three years. But it was also stipulated that interest 
would be'paid every six months according to the Hindi calendar, 
and if any such interest (payable every six months) should 
remain unpaid, the mortgagee would be entitled to enforce his 
bond without wailing for the three years time.. lt is common 
ground that no'interest was paid by the mortgagor. It is also 
‘common ground that if six: months, according to the Hindi 
calendar, be added to the date of the bond, the starting point 
of “limitation would: be some time before the 10th of January} 


1909, the date on which the suit was actually filed. On the qther . 


hand, if six months, according to the Gregorian calendar, be 
taken from thedate of the bond as the starting point of limita- 
` tion, the suit would be just’ within time. The question is what 
course should be adopted to find out the starting point of 
limitation. 

‘The learned counsel tie: the appellants had taken his stand 
on section 25 of the Limitation Act and has referred us to two 
cases, viz: Rango Bujaji v. Babaji (') and Latif-un-nisa v, 

GY L L. R3 6 Bom,, 83. 
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Dhan Kunwar (1). The court below has referred to the case 
of Dwarka Prasad v. Raja Ram c). We have carefully’ gone 
through these cases -and are of opinion that it is really a matter 
of interpretation in every case. The true principle seefiis to be 
this.. If the starting point is to be calculated, as so ‘many 
months or so many years from a particular date, that point 
must’ be calculated according to the Gregorian calendar. On 
the other hand, if the starting point is otherwise fixed.by the 
stipulation itself, the court cannot apply section 25 of the 
Limitation Act. In the case of South British T'ire and Mariite 
Insurance Co. v. Brojo Nath Shaha (8), their Lordships of the 
Calcutta High Court had to interpret a policy of insurance and 
they held that lunar months were meant and not calendar months. 
It is, therefore, really a matter of interpretation in every case. 

Coming to the facts of this case, we find in the bond itseli 
the following expressions :— 


“I, therefore, covenant and give in writing that I shall pay 
the principal to the said creditor within three years and shall 
continue to pay interest on the entire amount at VAYA per cent 
per mensem according to Hindi months including the inter- 
calary month till the payment ‘of the entire amount due there- 
under.....% sIf God’ forbid. na... or if six monthly 
interest be not: paid, the sad. creditor shall, under :all the cir- 
cumstances, i have power. to realise the whole of the principal &e.” 

We. have read and re-read: the document and we have also 
consulted the original document in Urdu charactér.. It seems 
clear to us that the parties meant that interest would be-paid 
every six ‘Hindi months without dividing the year in which there 
is an intercalary month, into the two periods of 6 and 7 months. 
This view of the stipulation has been taken'by the plaintiff 
himself in the account appended to the plaint. There interest 
has ,been calculated every six Hindi months. In the first two 
six months the calculation is from Asarh to Pus and Pus to 
Asarh. But in the third period, which contained apparently 
an intercalary month, the six months are composed not of seven 
months, -Asarh to Pus, but exactly six months, Asarh to’ Aghan. 
The intention, therefore, was that the interest should be payable 
at the expiry of. six months according to the Hindi calendar, 
that*is to say, on a particular date aud not at the expiry of “ six 
moriths ” which under section 25.0f the Limitation Act woud 
mean six months under the Gregorian calendar. `` 

`The decree of the court below seems to be right and we 
heréby dismiss the appeal with costs which will include counsel’s 
fees in, this court on the iia scale. 

= SEN ‘Appeal dismissed. 

a I, L. R.; 24 Cal, 382. ` 7 i 
(2) ` [1915] 13 A. L. J. R., 486. 
(3) ELL. R, 36 Cab, 516, - 
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BAKHA SINGH anp oruers (Plaintiffs) 
versus 
RAM NARAIN SINGH anp orHers (Defendgnts).* 


Adverse possession—Acquisition of title by—Possession as mort- 
gagee—Setling up adverse litle. 

A person who lawfully comes into possession of land as a 
mortgagee cannot, by setting during the continuance of such 
relation any title adverse to that of the mortgagor inconsistent 
with the real legal relation between them, and that however 
notoriously and to the knowledge of the other party, acquire 
by the operation of the law of adverse possession a title as 
owner or any other title inconsistent with that under which he 
was let into possession, Sheshamma Shettati v. Chickaya, 
I. L. R., 25 Mad., 507, Kunwar Sen v. Darbart Lal, I. L. R, 
35 All, 411 and 'Khairaj Mal v. Daim, I. L. R., 32 Cal., 276, 
referred to. 

SECOND APPEAL from a decree of MAULVI AL! AUSAT, 
Subordinate Judge of Jaunpur, confirming a decree of BARU 
Banwari LaL, Munsif of Shahganj. | 


Uma Shankar Bajpai, for the appellants. 


Surendro Nath Sen and Haribans Sahai, for the respond- 
ents. 


The judgment of the Court was delivered by 


Kanwatya Lat, J.—The suit which has given rise to this 
appeal was brought by the plaintiffs-appellants for the redemp- 
tion of three mortgages of different dates and comprising some 
common and some separate properties. The first mortgage was 
effected by Sakaldip Singh and Ghazi Mal in favour of Naurang 
Singh and Ujagar Singh on the roth of June, 1865 and the 
period fixed for redemption was 8 years. The second mortgage 
was effected by way of a saripeshgi lease by Sakaldip Singh, 
Subh Karan Singh and Prayag Singh on the roth of February, 
1869, in favour of the same mortgagees for a period of 10 
years.. The third mortgage was made by Binda Singh in favour 
of the.same mortgagees on the 31st of March, 1870. 


: On the 26th of July, 1869, Sakaldip Singh and Prayag 
Singh sold their interests in the equity of. redemption to Bhawani 
Din. Singh, Thakur Prasad Singh and Dawan Singh and left a 
portion of the sale consideration for the satisfaction of the 
first two mortgages. Bhawani Din Singh was the uncle and 
Thakur Prasad Singh was the nephew of the mortgagees. 
Dawan Singh is said to have been the brother of the wife of 


Ujagar Singh, and it is common ground that his name was 
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fictitiously entered in the sale-deed. Whether the vendees paid 
the money left with them for the satisfaction of the prior 
martgages to the prior mortgagees is not clear, On the 17th 
of June, 1872 Binda Singh sold his interest in the equity of 
redemption to Bhawani Din Singh and Thakur Prasad Singh 
and left'a portion of the sale consideration for the payment of 
the third mortgage above referred to, but whether the vendees 
paid the money to the prior mortgagees is not clear. 


The plaintiffs claimed to be the legal representatives of 
Thakur Prasad Singh, and, as such, they sued for the redemp- 
tion of half the properties sold by the above deeds of sale 
alleging that the interest of Bhawani Din Singh, the owner of 
the other half of the equity of redemption, had passed to 
Naurang Singh, the predecessor-in-title of the defendants Nos. 
1 to 5 and that Naurang Singh and the defendants Nos. 1 to . 
5 had in their capacity as the owners of the other half of the 
equity of redemption got the mortgaged property redeemed 
from Ujagar Singh or his heirs to the extent of the interest of 
Ujagar Singh in the said mortgages. The suit was contested 
by the defendants Nos. 1 to 5 on various grounds. . In order 
to understand the nature of their defence, it will be necessary 
to refer to the pedigree appended to the judgment of the lower 
appellate court, showing that one Subansa Singh had two sons, 
Pheran Singh and Dayal Singh. Pheran Singh was the father 
of Naurang Singh and Ujagar Singh, the mortgagees. Dayal 
Singh was the father of Bhawani Din Singh, one of the pur- 
chasers of the equity of redemption. Thakur Prasad Singh, 
the other purchaser, was the son of Sarabjit Singh, a brother of 
Naurang Singh and Ujagar Singh. The defendants Nos. 1 to 


- 5 denied that the plaintiffs had any 1ight to sue and pleaded 


that the name of Ujagar Singh was fictitiously entered in the 
mortgage deed, that he had never been in possession of the 


_ mortgaged property and that the sale deed in favour of Thakur 


Prasad Singh, Bhawani Din Singh and Dawan Singh was 
similarly fictitious. Their contention really was that Naurang 
Singh had taken the mortgages in question with his own funds 


“and had got the name of his brother, Ujagar Singh, fictitiously 


entered in the deeds, that the real purchaser of the equity of 
redemption from the original owners was Naurang Singh 
himself and that neither Thakur Prasad Singh nor Dawan Singh 
nor Bhawani Din Singh had paid any portion of the considera- 
tion or obtained possession of any portion of the property in 
dispute. In other words, they set up Naurang Singh’s exclusive 
title as a mortgagee and then as a vendee and there-after by 
reason of his adverse possession for a period of more than 12 
years. ; 

It is admitted in the written statement that there had 
been a separation in the family of the parties in the time of 
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4 
Pheran Singh and Dayal Singh and that the sons of Pheran 
Singh had also separated after the death of Pheran Singh, but 
it is nowhere asserted that the mortgages in question had been 
obtained by Naurang Singh and Ujagar Singh as members of 
a joint Hindu family or that the sales aforesaid had been 
obtained by Thakur Prasad Singh, and Bhawani ,Din Singh 
for the benefit of the said family in satisfaction of the said 
mortgages. 

The court of first instance found that the defendants had 
failed to establish that the name of Ujagar Singh was entered 
fictiliously in the deeds of mortgage and that the names of 
Thakur Prasad Singh and Bhawani Din Singh were fictittously 
entered in the deeds of sale. It also found that every fact and 
document were consistent with the theory of the co-ownership 
of Thakur Prasad Singh and Naurang Singh after the disputed 
sales, and as an explanation for the exclusive possession of 
Naurang Singh, it suggested that the mortgages and sales were 
taken for the benefit of the joint family comprising the two 
mortgagees and Thakur Prasad Singh, that the sales had thus 
the effect of extinguishing the mortgages and that by some 
arrangement Naurang Singh had becomie the exclusive possessor 
of the disputed properties. It then proceeded to find that 
Naurang Singh had been in adverse possession of the properties 
in question for more than 12 years prior to the suit and that 
the claim was barred by limitation. 


The lower appellate court upheld those findings. It pointed 
out that an attempt was made in 1902 by Naurang Singh to set 
up his own exclusive title and seck the removal of the name of 
Thakur Prasad Singh from the revenue papers but without 
success. It also pointed out that on the death of Thakur Prasad 
Singh, his son, Bakha Singh, one of the plaintiffs to the present 
suit, applied for the entry of his name in place of Thakur 
Prasad Singh, and his application was opposed by Naurang 
Singh on the same ground and that though the application of 
Bakha Singh was allowed, the name of Naurang Singh con- 
tinued throughout entered as that of the person in actual pos-, 
session of the property. From that fact the lower appellate 
court concluded that the exclusive title of Naurang Singh and 
his heirs by adverse possession for more than 12 years had been 
established beyond dispute. 

In effect the court below further held that the mortgages in 
question had ceased to subsist and that no suit for redemption 
was maintainable. 

It is conceded that unless the mortgages were paid or that 
some other event had happened to put an end to the equity of 
redemption, a suit for redemption would be maintainable if 
brought within 60 years from the date when the right to 
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redeem accrues. The contesting defendants did not set up any- 
where in the pleadings that the mortgages in question had been 
redeemed except in so far that they alleged that Naurang Singh 
was really the sole mortgagee and sole purchaser of the equity 
of redemption. The courts below, however, found that the 
entire fdmily owned the mortgages, including the two mort- 
gagees, Naurang Singh and Ujagar Singh, and that the entire - 
family had purchased the equity of redemption. It is noticeable, 
however, that one of the mortgagors, namely, Ghazi Mal, had 
not joined in the sales and his interest in the equity of redemp- 
tion still remains unaffected. It is further noticeable that 
neither party set up inits pleadings anything suggesting that 
all the descendants of Pheran Singh, the father of Naurang 
Singh and Ujagar Singh, were the owners of the mortgagee 
rights or had purchased the equity of redemption of the per- 
sons who had effected the sales. On the other hand, one of 
the purchasers was Bhawani Din Singh, the son of Dayal Singh, 
who was admitted in the written statement to have been separ- 
ate from Pheran Singh. The effect of the purchases could 
not in the circumstances have been to extinguish the mortgages 
or to vest the rights of the mortgagors in the mortgagees 
except to a limited extent. The courts below have dismissed 
the claim of the plaintiffs on a ground which was not set up in 
the written statement, namely, that the mortgages and the pur- 
chases had been made by the joint family, and the very basis 
on which the courts below have proceeded cannot, therefore, be 
sustained. 

A mortgagee is not ina position to deny the right of the 
mortgagors or their successors-in-interest to redeem the mort- 
gage so long as the equity of redemption subsists, and as pointed 
out in Sheshamma Shetiati v. Chickaya Hegade (') a person 
who lawfully comes into possession of land as a mortgagee 
cannot by setting up during the continuance of such relation 
any title adverse to that of the mortgagor inconsistent with the 
real legal relation between them, and that however notoriously 
and to the knowledge of the other party—acquire, by the opera- 


“tion of the law of adverse pos8cssion a title as owner or any 


other title inconsistent with that under which he was let into 
possession. In Kunwar Sen v. Darbari Lal (°) and in Khairaj 
Mal v. Daim (8) the same rule was enforced. 


It is not, therefore, open to Naurang Singh and his succes- 
sors-in-interest to set up an adverse title so long as the right 
of the plaintiffs to redeem the mortgages subsists and is not 
barred by limitation. The orders passed in the mutation pro- 


(1) L L. R., 28 Mat., 507 at gin 
(2) ILL R, 35 All, 411. 
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ceedings did not operate to extinguish the title of the faintifts. 
In fact the orders referred to upheld or allowed the entry of 
the names of Thakur Prasad Singh and his son, Bikha Singh, 
in the revenue papers and the possession of Naurang Singh, 
which appears to have continued in spite of the entries of their 
names, can only be attributed to the title which he possessed 
as a mortgagee of the whole of the mortgaged pr6perties till 
redemption was effected in due course of law. 


The appeal, in these circumstances, must be allowed and 
the case remanded to the lower appellate court with a direction 
to reinstate the appeal to its original number and to dispose of 
it after deciding the other points involved in the case in the 
maoner provided by the law: The costs here and hitherto will 
abide the result. The costs in this court will include fees on 
the higher scale. 

Appeal allowed. 


HIRDEY NARAIN RAI (Plaintif) 
Versus 
JAGDISH NARAIN RAI AND anotruER (Defendants).* 
Agra Tenancy Act, section 202—Revenue Court—Case referred to— 
Decision —Appeal—District Judge, entertained by—Jurisdiction, 
question of. 

In asuit for possession, the Subordinate Judge directed the 
appellant to obtain a declaration from the Revenue Court as 
to his status asa tenant. The respondents being dissatisfied 
with the decision of the Revenue Court lodged an appeal 
before the District Judge who ultimately dismissed the suit of 
the appellant as instituted in the Revenue Court. Held, that 
the District Judge had no jurisdiction to hear the appeal 
from the decision of the Revenue Court. 

Srconp APPEAL from/a decree of J. Auisop Eso., District 
Judge of Ghazipur, reversing a decree of Panpit RAGHU- 
NANDAN UPADHIYA, Assistant Collector, first class. ° 


M. L. Agarwala, for the appellant. . 

B. E. O’Conor, for the respondents. 

The following judgment was delivered by 

Muxerji, J.—This appeal arises under the following cir- 
cumstances i— . 

The respondents who are two in number, namely, Jagdish 
Narain Rai and Musammat Kesha Kunwar, brought a suit in 


avu, 
19A 


BAKHA 
SINGH 


v. 
Ram 
NARAIN 
SINGH, 


Kanhaiya 
Lal, J. 


CIVIL 
1924 
June, 19. 


MUKERJI, J: 


Mukeri, J. 


the Civil Court against the appellant, Ilirdey Narain Rai, for » 


* S, A, No. 81 of 1923. 


civil 
to24 
Hiurpey 
NaritnRat 


v., 
Jacpisu 


Narain RAL 


Mukerji. J 


910 HIGH COURT [AL J. R. 


possessi n and mesne profits on the allegation that the parties 
were joint owners of the plots in suit and the share of the 
plaintiffs, namely, the present respondents, was two-thirds: The 
appellant pleaded that he was, apart from the question of the 
title being found in the parties, the sole tenant of the. entire 
land in suit, and, therefore, he was not liable to be ejected, his 
possession being lawful. The respondents case was that the 
lands werc the khudkasht of the parties and the entry of the 
appellant’s name as a tenant in the village papers was a ficti- 
tious one. In accordance with the provisions of section 202 of 
the Agra Tenancy Act, the learned Subordinate Judge referred 
the appellant to the Revenue Court. The suit out of which 
the present appeal has arisen was accordingly instituted by 
the appellant in the Revenue Court. The respondents pleaded 
there that the entry in favour of the appellant as a tenant was 
fictitious, and that if there was a tenancy, both the parties were 
entitled to it. They further took the plea that the Revenue 
Court had no jurisdiction to entertain the suit. ‘The learned 
Assistant Collector held that he had jurisdiction, the case having 
been referred to him by the Subordinate Judge. He further 
held that the appellant was an occupancy tenant of the lands 
holding under the entire body of proprietors. 


The respondents being dissatisfied with the decree of the 
Assistant Collector, lodged an appeal before the learned Distriet 
Judge. There it was contended for the appellant that the 
appeal lay to the Commissioner and not to the District Judge. 
The learned District Judge held that he had jurisdiction to hear 
the appeal, and, accordingly, entertained the appeal, and in the 
result dismissed the suit of the appellant as instituted i in the 
Revenue Court. 


In this appeal only one point has been urged, namely, the 
learned District Judge had no jurisdiction to entertain the 
appeal, and the entertainment of the appeal by the District 
Judge was entirely against the entire scheme on which section 
202 of the Tenancy Act has been based. 


I think this contention of the learned counsel for the appel- 
lant is sound. Before proceeding further I may point out the 
anomaly that would arise by the learned District Judge enter- 
taining the appeal. The.original suit before the learned°Sub- 
ordinate Judge is still pending. It will have to be decided 
(assuming that there was no appeal to this Court) according to 
the decision of the learned District Judge. Then there would 
be an appeal to the District Judge. Thus the learned District 
Judge would be hearing two appeals from different Courts on 
the same subject. 

The learned counsel for the respondents relied on section 
177 (f) of the Tenancy Act and contended that an appeal did 
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lie to the District Judge under that provision of law. But it 
was with the object of settling questions of jurisdiction that 
the provisions of Chapter XIV of the Tenancy Act were enacted, 
and there is no force in this contention. 


It we assume, as we must assume for the present, that the 
` learned Subordinate Judge was right in directing the appellant 
to obtain a declaration from the Revenue Court as to his status 
as a tenant, the only Court to which an appeal would lie from 
the decision of the Revenue Court would be a superior Revenue 
Court, namely, the Court of the Commissioner. This is expressly 
laid down in section 202 of the Tenancy Act itself. It says in 
clause (2) that the Civil Court would dispose of the suit in 
accordance with the final decision of the Revenue Court of 
first instance or appeal, as ihe case may be. Clearly it was 
never contemplated that once a case has been properly referred 
to the Revenue Court, an appeal from the Revenue Court would 
come to the Civil Court. 


If, however, it be the case that the learned Subordinate 
Judge was wrong in referring the appellant to the Revenue 
Court, the question can be raised again by way of appeal against 
the decree that will be passed by the learned Subordinate Judge 
in accordance with the decision of the Revenue Court. That 
remedy, if necessary, against a wrong decision of the Civil 
Court as to the applicability or otherwise of section 202 of the 
Tenancy Act is still open. 

-In my opinion the learned District Judge was in error in 
assuming jurisdiction. I, accordingly, allow the appeal, set 
aside the decree of the Court below and direct the learned 
District Judge to return the memorandum of appeal (when 
the record is received in his Court) to -the respondents for 
presentation to the proper Court. The respondents will, at all 
events, pay the costs.of the appellant in the District Judge’s 
Couct and in this Court. ° 


Appeal aliowed. 
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BISHEN SAHAI (Defendant) ° 
k VEYSHS 
CHHOTEY LAL anp orneErs (Plaintiffs).* 

Court Fees Act, Art. L, Sch. I—Cross-objection, court-fees on— 
Must be on the valie of the subject-matter and not on five 
times the land revenue. : 

On a cross-objection claiming possession of immovable 
property, the court-fee is payable ad valorem on the value 
ef the property and not on five times the land revenue there- 

* Stamp. Ref. jn F, A. No, 158 of 1924, 
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` . 
on. Ishdat Tewari v. Tameshwar Tewari, I. L, R., 45 All, 
537, followed. 


a STAMP REFERENCE. 
Surendro Nath Sen, for the appellant. 
Durga Prasad, for the respondents. 
The following judgment was delivered by 
Danitts, J.—The question for decision in this reference is 


. whether, in the case of a cross-objection claiming possession of 


an immovable property, the court-fee is payable ad valorem on 
the value of the property or should be calculated on five times 
the land revenue in accordance with section 7 (V). Asis well 
known, the word “ cross-objection”’ was introduced in the 
Court Fees Act for the first time by Act V of 1908. It appears 
in Article t of First Schedule which relates to ad valorem fees. 
lt was decided in 1917 by TUDBALL, J., in Lakhan Singh v. 
Ram Kishan Das (1), thatan ad valorem fee is payable on a 
cross-objection even when the relief claimed by it is of a declara- 
tory nature which would come under Article 17 of Schedule II. 
The reason is that Article 1, Schedule 1 makes all plaints, 
appeals and cross-objections chargeable with an ad valorem fee 
unless otherwise provided ior in the Act. Plaints and memo- 
randums of appeal of a declaratory nature are otherwise pro- 
vided for in Article 17 of Schedule II; cross-objections are 
not. The appellant’s counsel seeks to distinguish this ruling 
because in section 7 appeals are not separately mentioned. He 
argue’, therefore, that the word “ suits ” in section 7 must be 
held to include cross-objections as well as appeals. ‘This argu- 
ment is historically unsound. Appeals have always been valued 
in accordance with section 7, whereas, until Act V of 1908, 
cross-objections paid a court-fee of Rs. 2 only as applications. 
The point now raised appears to be precisely covered by the 
ruling of Piccert, J., in Ishdat Tiwari v. Tameshwar Tiwari(*). 
In that case a decree had been given to the plaintiffs for the 
possession of property to the value of Rs. 100 and the cross- 
objections were directed against this portion of the decree. The 
‘argument raised on behalf of the objector was that court-fee 
was payable on five times the land revenue, but Mr. Justicr 
Piccort held that it must be paid ad valorem on the value of 
the subject-matter. I accordingly hold that the office report is 
correct and that the objector must pay an ad valorem fee. I 
allow himtwo months’ time within which to make good the 
deficiency. 


Reference answered, 
.(1) [1917] I. L. R., 40 All, 93 
(2) I. L. R, 45 All, 537. 
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In THE MATTER or LACHHMAN © cw, 
DASS NARAIN DASS OF CAWNPORE, 1924 
Income-Tax Act of 1922, section 4, cl. 3—Registered partnership— Soars 
Part of profils devoted to charitable purposes—Whether exempt Merd 
from income-iax. WALER, A 


Under a deed of partnership registered under section 2 (14) Rives J. 
of the Income-Tax Act, it was provided that the partners were a 
four persons holding shares in different proportions and-one of 
such partners was a temple in Muttra. In substance, it was a 
dedication by three active members of the firm of a'shàre of 
the profits of their business to charitable purposes, On an 
assessment, it was urged that the amount of profits allocated 
to charity was not taxable being devoted to religious or charit- 
able purposes. Held, that this income was not derived from 
property held under trust or other legal obligation wholly for 
religious or charitable purposes and was not exempt from assess- 
ment under cl. 4 of séction 3. 7 


.-: Rererence from the Commissioner of Income-tax, U. P., 
under section 66 of the Indian Income-Tax Act 1922. 
- The following is the Order of Reference :— 
This is a case of reference to the High Court under section 
66 of the Indian Income-tax Act, 1922, at the instance of the 
firm of Lachhman Das Narain Dass of Cawnpore regarding 
their assessment to income-tax for the year 1923-24. 
2. The firm was assessed by the Income-tax Officer, Cawn- 
pore, the heads of income coming under assessment being (a) 
business and (b) property. They appealed against the assess- 
ment and the appeal was heard by the Assistant Commissioner 
of Income-tax, Cawnpore. 
3- The firm purports to consist of four partners:— 
(1) Madan Gopal to the extent of seven annas in the rupee, 


(2) Benarsi Das to the extent of three annas in the rupee, 
(3) Kunji Lal to the extent of three annas in the rupee, and 


(4) a‘‘charity account” tq the extent of three annas in the, | 
rupee, ; 
4. The Income-tax Officer refused to regard the foutth 
- partner as a partner at all and treated the whole ofthe income 
of the firm as having accrued to the other three partners. The 
Income-tax Officer also (1) rejected the books so far as con- 
cerned the ledger accounts relating to the manufacture of oil 
from mahua seed (gullu) and rape seed (sarson), (2) disallowed 
certain items, and (3) included certain profits from cotton 
contracts among the profits which he assessed. 
5. In its appeal against the assessment the firm urged “ (1) . 
', that the Income-tax Officer erred in law as well as.on facts 
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in disallowing the charity portion and in not holding it to be 
an irrevocable trust, and (2) that the lower court was not 
justified under the law in dividing the whole profits into 13 
parts only,” Tt further challenged the decision of the Income- 
tax Officer regarding the rejection of the books, the disallow- 
ance of.the items in question, and the inclusion of the profits 
from eotton contracts. The appeal was rejected. A reference 
is now demanded to the High Court on the same points. ‘The 
petition isa long one but at the first hearing before me Mr. 
Boys, Barrister-at-Law, who represented the firm, ignored seve- 
ral matters and asked that the reference should be on the 


`- following points which may be stated as follows :— 


+ (1) (a) that the so-called charity partnership has been 


_ wrongly ignored that the Assistant Commissioner of Income-tax 


has erred in holding that the charity account was not an irre- 
vocable trust, 


(b) that the amount of interest paid on the funds of the 
charity account was wrongly disallowed, (2) that the Income- 
tax Officer was not entitled to reject a portion of the books of 
the firm and to frame his own estimate of the income relating 
to the account of mahua seed and rape seed, (3) that the 
following sums were wrongly disallowed :— 

(1) Rs. 1,000 spent at Jodhpur in connection with the 
business of the firm, 


(ii) a loss of Rs, 2,263 incurred in connection with a brick- 


` kiln, and (4) that profits arising from cotton contracts were 


wrongly included when certain losses on similar transactions 
in the’ preceding year had been disallowed, I deal with these 


- points seriatim. 


6. A copy of the partnership agreement executed between 
Madan Gopal, Benarsi Das and Kunji Lal is attached to this 
reference. It appears that these three persons are related to 
each other although they are separate. ‘They are the authors 


, of the trust and’are also the trustees, Their shares are, as 
. already stated, seven annas, three annas respectively, while the 
: remaining three annas have been allotted for the purpose of 

charity, ‘There are no separate trustees, but it is claimed that 
` the whole of the profits of the charity share must be made 
~ -- over, whether in-cash (that is, by expenditure on “charity ’’) 


or by credit entry or partly by each method, Exactly as in the 
casé of a Bank making a payment which it has-to- make to 
a customer. The effect is that, after expenditure is met, the 
balance is carried to a reserve account in the name of the fourth 
partner on which interest is charged and against which any 


- losses are debited if, and when, they arise. 


7, ‘The point in issue, and the one referred for the décision 
of the High Court, is whether the firm as constituted under the 
partnership deed is a firm for the purpose of the Income-tax 
Act. Except for existence of the deed, the position is exactly 


. the same as in any other firm where the proprietors consider 


it a duty incumbent on them to distribute a portion of their 
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profits in charity. The three secular partners in tie concern 
have constituted themselves as trustees for the fourth partner. 
They can assign for the use of that partner, so to speak, as 
much or as little as they please. If they dissolve the partfer- 
ship and divide the assets, the so-called charity account has 
no status whatsoever for recovering anything which may have 
been set aside on its behalf. No capital has begn put in the 
business by the non-working partner, and in the event of losses 
in any year, the latter only shares in them through the creation 
of a so-called reserve account. The whole arrangement is one 
for securing as between partners an allocation of a definite 
portion of the income for purposes of charity; and the firm, 
as it purports to be constituted, has no genuine existence. It 
really consists of the three working partners and no other and 
the main principle laid down in section 239 of the Indian 
Contracts Act which defines a partnership as ‘'the relation 
which subsists between persons who have agreed to combine 
their property, labour or skill in some business, and to share 
the profits thereof between them” does not exist, 


- 8, Great stress has been laid before me on the point thate a 
trust has been created, Even granting that point, the trust is 
no more than an illusory trust, It cannot be said that it is 
effective if the three trustees agree to take no action, and it is 
well-known that trusts in India are somewhat lightly regarded. 

9. In my opinion, therefore, the assessing and the appellate 
authorities acted correctly in refusing to recognise the fourth 
partner and in bringing all the profits to charge in accordance 
with the respective interest in the firm of the three working 
partners, 


to, Subsidiary to the foregoing, and dependent on the find 
ing of the’ High Court regarding it, is the point named in 
paragraph 5 (1) (b) above, namely, whether interest on the 
sum to the credit of “charity” in the firm has been properly 
disallowed, 


1x. With reference to the remaining points on which a 
reference is demanded, I am unable to state the case for the 
reason that, in my opinion, no question of law arises. If the 
High Court directs that a case be stated, I will do so at length, 
but I may briefly give my reasons for the view which I hold, 


12. The Income-tax Officer examined the books at length 
and was of opinion that the profits derived from mahua Seed 
and rape seed were not correctly disclosed. He gave the rea- 
sons for his decision and also recorded further evidence under 
the orders of the appellate authority, After considering that 
evidence the Assistant Commissioner upheld the Income-tax 
Officer. I have been into this question at length (hearing the 
case for a second time in Cawnpore) and consider that the 
books do not properly disclose the profits which were made, 
It is possible to deal with such a case in several ways but the 
method followed by the Income-tax Officer and explained in 
his assessment memorandum is very reasonable. The question 
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is one of accountaucy and the accuracy of books, that is to 
say, it is a question of fact. 


13. After full discussion with the assessee, the demand for 


“reference regarding the item of Rs, 1,000 named in paragraph § 


(3) (+) above is not pressed. 


14. ‘The question of loss from the brick-kiln-item (3) tii) 
of ‘pafagraph 5 is also a question of accountancy. No separate 
revenue and capital accounts having been maintained’ and, 
although it is claimed that the whole venture resulted in a loss, 
it is impossible to find out whether the loss was incurred on the 
capital account or the revenue account, Here again no ques- 
tion of law arises. 


15. The last point relates to the cotton contracts, I have 


-examined the books at length and find that the contracts in 


question were genuine business of which the profits were pro- 
perly taken into account. In the preceding year losses on 
similar transactions were allowed, while certain losses arising 
from contracts of a wagering nature were disallowed, Here 
again no question of law arises. In this connection, however, 
the assessee claims that if the profits from such contracts are 
assessed in the current year, then the appellate court should 
have allowed under section 35 of the Act the losses incurred in 
similar contracts last year, I have already stated that the losses 
arising from genuine contracts in the preceding year were duly 
allowed and that only the losses on wagering contracts were dis- 
allowed, so that the contention of the petitioner is not correct. 


_ At the same time it may be noted that the manner in which 
the assessee put forward his request under section 35 was con- 
fused. That section provides that an Income-tax Officer may, 
at any time within one year from the date of any demand made 
upon an assessee, on his own motion, rectify any mistake 


‘apparent from the record in the assessment, and shall within 


the like period rectify any such mistake which has been brought 
to his notlce by such assessee. The proper person then to 
receive such au application was the person vested with the po- 
wers of an Income-Tax Officer and not an appellate authority, 
It happens, however, that in the preceding year the assessment 
was made by the Assistant Commissioner of Income-tax who 
exercised the powers of Income-tax Officer for this purpose and 
the appellate authority wa$ the Income-tax Commissioner. If, 
therefore, the assessee desired the Assistant Commissioner to 
apply section 35, he should have done this by way of a sepa- 
rate proceeding and not by the insertion of a paragraph in 
an appeal under section 30. The Assistant Commissioner in 
dealing with the matter did not draw a clear line between his 
functions as the appellate authority in the case immediately 
before him and his functions as the assessing officer of the 
preceding year, but obviously, intending to at in the latter 


„capacity, he declined to take up the matter. If the assessee 


was aggrieved at this decision, he should have appealed to the 
Commissioner so that there might be an appellate order on 
which to claim a refetence to the High Court, Apart, then, 
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from the merits of the case which have been discussedgno claim 
for a reference on this point can arise because no appellate 
order has been passed. 


Peary Lal Banerji, for the applicant. ¢ 
Lalit Mohan Banerji, for the Crown. 


The judgment of the Court was delivered by 


WatsH, A. C. J.—This is a case stated by the Pncome-Tax 
Commissioner on a question of principle raised by a firm carring 
on business‘ in Cawnpore in these Provinces. The business 
carried on by the firm is that of an oil mill, which includes 
buildings and other premises and machinery, and is of course 
carried on by them for profit. It is an ordinary trading business 
as defined in section 2 (4) of the Income-tax Act: ‘Business 
includes any trade, commerce or manufacture, or any adventure 
or concern in the nature of trade, commerce or manufacture”, 
The firm is a registered firm under the Income-Tax Act. For 
reasons, which it- is not necessary to specify, the -Income-Tax 
‘Act of 1922 erlables a firm to register its business. A registered 
firm, as provided by section 2 (14), “means a firm constituted 
under an instrument of partnership specifying the individual 
shares of the partners of which the prescribed particulars have 
been registered with the Income-Tax Officer in the prescribed 
manner.” Certain advantages accrue to the members of a firm 
so registered, upon’ which we need not nowAlwell. This firm 
was registered on the 9th of January, 1923, and the shares of 
the respective partners—if it is right to describe each of them 
as a member of the firm-—were divided in the-following way :— 
Madan Gopal, the head of the firm, had seven annas in the 
rupee, Benarsi-Das -had- three annas, Kunji Lal had three annas, 
and a charitable or religious object under the name of Radhe 
Ballabb, a temple’in Muttra, had three annas.: In substance, 
ofcourse, that was merely a dedication by the three active mem- 
bers of the firm of 3-16ths of the profits of their business to 
charitable purposes. As a matter of fact, the 3-16ths is derived 
from the profits made in carrying on the business. ‘here is 
no reason in the- world ‘why a firm should not divide 15-16ths 
of its profits to charitable or pther public purposes, receiving 
J-16th only for its own personal enjoyment. The result would 
be the sanie. The proportion so allotted would still be a‘pro- 
portion of the profits made by the business. That is not seriously 
denied, The objection taken by the firm is that the 3-16ths of 
their profits, which have been thus allocated to charity in their 
partnership deed, is not liable to taxation on the ground ‘that 
it is exempt as being devoted to religious or charitable purposes, 
Upon that point the Income-Tax Commissioner, who decided 
against them, has stated a case to this Court. The Income- 
Tax Commissioner has given reasons for his decision against 
the trading firm which we do not think it necessary to discuss, 
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It mayħon another occasion, be necessary to decide whether 
all or any of his reasons are sound, and we think it better that 
we should not, without further argument, express any opinion 
upon the views so expressed. In our view the contention of 
the applicants raises a broader and more important question. 
The question is, whether the class of income, of which 3-16ths 
in this case is undoubtedly devoted to charity, is within the 
exemption, or can by any stretch of language be brought within 
the exemption at all, The exemption relied upon by the appli- 
cant is contained in section 4 (3). It runs as follows :—‘ This 
Act shall not apply to the following classes of income :— 


(14) “ Any income derived from property held under trust or 
other legal obligation wholly for religious or charitable purposes, 
and in the case of property so held in part only for such purposes, 
the income applied, or finally set apart for application thereto.” 


In our view income derived from profits made by a trading 
concern in business, is not income derived from property held 
under trust. The provision in the deed in question is merely 
an allocation of the proportionate part of the profits to religious 
purposes. The exemption deals with a totally different subject- 
matter. In most countries, in a manner with which we in India 
are familiar, Government has, within certain limits, exempted 
from the ordinary liabilities to contribute to public revenue, 
endowed property set apart by pious people, or held under pious 
trusts for purposes which are wholly religious or charitable, or 
in the case of properties which are only partly so held, that part 
alone which is applied by the trust or the instrument creating it 
to religious or charitable purposes is granted an exemption, and 
the language used in section 4 (3) (i) is, in our opinion, appro- 
priate to an-exemption of that kind and to no other. It is 
impossible to hold, having regard to the terminology used in 
this Act, that the profits of a trading concern are in any sense 
derived from property held under a trust or a legal obligation 
for religious purposes. That view is strengthened by a perusal 
of sections 9 and 10, in which the Legislature has demarcated 
the boundary line between property strictly so called, ”and a 
Business, and has laid down -the circumstances under which 
income-tax is payable upon property and payable upon profits 
derived from a business. In our view it is sufficient for the 
purposes of this case, without deciding any question raised in 
the Income-Tax Commissioner’s decision, that we should hold, 
as we do, that the profits for which it is sought to claim 
exemption in this case, do not come within the exemption clause. 


Therefore the case must be decided against the applicants 
who will pay the appropriate costs in such a case to the Income- 
Tax Commissioner. The applicants must pay the amount 
certified being the same as that paid to their own Barrister. 
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KHUB LAL anv otHERs (Opposite-partics) ‘ phd 
versus : 1924 
BISHAMBHAR SAHAI AND OTHERS (Applicarts).* June, 17. 


Arbitration—Without intervention of court—Omission by arbitrator 
to decide some matters submitted—Renders award invalid— ; 
` Defect cured if omission due io consent of parties, express or .Ryvas, J. 
implied or to impossibility—Arbitrator—Examination of, asa 
witness—What questions relevant—Cannot be examined as to 
the reasons for his decision—Hxamination should be by couri— 
Commission not io be issued. i 


In an arbitration without the intervention ofthe court, the 
arbitrator derives his authority only from the consent of the 
parties, and from the moment he goes outside that consent, 
either by omitting to decide something submitted to him, or 
by deciding something not submitted tohim, he ceases to be 
clothed with the legal authority from which alone he derives 
his jurisdiction. An omission, whether deliberate or by an 
oversight, on the part of the arbitrator, without the consent 
of the parties, to decide something really material is sufficient 
to destroy the award, But if in the course of events which have 
happened since he took upon him his office, it has become 
impossible, or no longer desirable, either in the view of the 
arbitrator or in the view of the parties themselves, to decide 
any one or another of the points originally submitted, and the 
_ parties themselves realize that the arbitrator should disregard 
z that point, the defect which would otherwise invalidate the 

award, ceases to be a defect. The consent of the parties 
for such a purpose may take various forms: an expressed with- 
drawal, a mutual understanding not to submit the necessary 
materials, a mutual recognition by the parties that a condition 
‘of things exists which makes a decision impossible, or a 
diplomatic silence with regard to a mutual understanding. 


An arbitrator is not in the position of an ordinary witness, 
and the Judge ought to exercise the severest possible control 
and circumspection over his examination. He may be examined 
upon the course of procedurg which he has adopted, the mates 
rial which he has utilised for arriving at his decision, and 
all matters affecting the award itself, that is to say, the draw- 
ing up of the award on paper and so forth, Questions attempt- bd 
ing to get to the materials of his decision, to get to the back 
of his- mind and to examine him as to why and how he 
arrived at a particular decision, should be immediately disallow- 
ed. O’ Rourke v. The Commissioner for Railways, 15 A. C., 

371 at 377, referred to. 


A commission should never be issued for the examination 
of an arbitrator, and his statement should be recorded by the , 
Judge himself, 


* F. A. F, O, No. 162 of 1923. 


Warsa, A, 
C. 


CIVIL 
—_— 


1924 


— 


Kaus Lar, 
o. 
BSHAM- 
BHAR 
Sanar 


Walsh ,A. 
CT. 


920 -HIGH COURT [A, L J. R. 


` 
First APPEAL from an order of Mirza Napir Husain 
SAwEB, Subordinate Judge of Aligarh: 


> Iqbal Ahmad and Baleshwari Prasad, for the appellants. 


Sir Tej Bahadur Sapru, Gulgart Lal and Uma Shankar 
Bajpat, for the respondents. By An 


The judgment of the Court was delivered by 


Wats, A. C. J.—This is in many ways a lamentable speci- 
men of the abuse of a valuable and simple piece of machinery 
which has been provided by the legislature, to enable people, if 
they wish to avoid Law Courts, to settle their disputes in a 
friendly way with the assistance of friends and members of 
their own brotherhood. That is not to say that the legal aspect 
of the questions which have been argued before us have not 
been admirably handled, but nobody acquainted with this litiga- 
tion, or listening to such parts of the case as have been relevant 
to the argument before us, can have the slightest doubt that 
the two main parties to this arbitration proceeding, namely 
Khub Lal and Bishambhar Sahai, were well advised to seek the 
assistance of three arbitrators to adjudicate upon their con- 
troversy ; that they succeeded in obtaining apparently gratuitously 
able, conscientious and bonest arbitrators and that in the main 
it would be difficult in the whole history of arbitration to find 
work which had been better done. It is heart-breaking (except 
to those who regard quarelling with members of their own 
family and litigating in the law courts as an existence in itself) 
to find that one of these parties, after all this labour and 
expenditure of time, and usefulness and hard honest work, 
should be so lost to any sense of decency, as to try and upset 
the whole arrangement. It does not follow that he is not-entitled 
to succeed. Unfortunately it has been only tuo truly said of 
the law that from time to time under its protection knavery 
flourishes, but- we are glad to say that the attack upon the 
arbitrators in this case, and the childish objections which have 
been raised to this admirable award, have entirely broken down. 
But the matters in dispute were substantial, and the variety of 
tiems, which had to be dealt with, was considerable. How long 
the arbitration proceedings actually lasted, it is impossible to 
say. But it would be equally impossible tc conduct such an 
arbitration from beginning to end without exposing the pro- 
ceedings to attacks, which at any rate in the hands of an able 
advocate can be made to look formidable, until they have been 
pulverized by the respondents on the other side, and there were, 
when this appeal was opened before us, a certain number of 
formidable points which were worthy of consideration in the 
way.they were presented by Mr. Iqbal Ahmad. The appeal 
comes before us in a way which is not unfamiliar. The Judge, 
or the Arbitrator, has not yet been invented who is able to 
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l ‘ 
satisfy both parties in a difficult and complicated controversy. 
He will probably never -be found in our day, and therefore 
when this award was published, it was almost certain thate one 
-or other of the parties would be dissatisfied. It would not 
perhaps be a violent presumption to assume that the party, Khub 
Lal, who is dissatisfied in this case, has not done guite so well 
as he hoped. Possibly -he hoped that the other party to the 
award would be the one to be dissatisfied. But being apparently 
dissatisfied, and not willing to accept the decision of the Arbi- 
trators, he indirectly forced his opponent to take the necessary 
proceedings under paragraphs 20 and 21 of the second schedule 
of the Code to have the award filed as a decree and made finally 
binding upon the branches of the family. Then of course his 
batteries opened fire and the usual string of objections were 
filed in the court below—ioo numerous and sorne of them too 
trifling to set out in detail here—and a very thorough enquiry 
was held in the court below into the proceedings of the. Arbi- 
trators, who, as a matter of course, were charged with misqon- 
duct—apparently they would not be real arbitrators if they did 
not lay themselves open to suspicion—and various other technical 
points were raised. A great deal of evidence was taken, in- 
cluding the evidence of a well-known and highly respected vakil 
of this Court who happened to be the Umpire, and the evidence 
of oheof his colleagues. To this matter we will refer again in 
a tmhoment. . But the learned Judge before whom the matter 
came, after apparently a most painstaking hearing, wrote an 
admirably clear and comprehensive judgment dismissing the 
objections and ordering the award to be filed. Thereupon the 
usual appeal was filed in this Court. The memorandum .of 
appeal shows that the proceedings in the court below had been 
in substance an appeal ‘from the Arbitrators’ decision, and that 
an attempt was being made also in this Court by way of appeal 
from the court below, to continue the appeal from the Arbi- 
trators. As an example of the kind of attack which was being 
made'upon the proceedings, it is interesting to note that the 6th 
ground asks this Court to set aside the award upon the ground 
that Mr. Panna Lal, Vakil, High Court, was suffering from%™ 
defective memory with regard to something which he had decided: 
about somebody or another’s house, a matter which he must 
have desired to forget as soon as possible and now had nothing 
to do with for several months. If a defective memory is to be 
ground for setting aside legal proceedings, there would be very 
few decrees which would ever achieve absolute finality. This 
attack ‘upon an arbitrator for defective memory has a bearing 
upon something which we will have to say hereafter. But out 
of these numerically heavy attacks which have been made upon 
the proceedings of the arbitrators and on their conduct, one or 
two points have emerged in the skilful handing by Mr. Iqbal 
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Ahmad th this Court which deserve to be dealt with by us and 
which necessitated our calling upon Sir Tej Bahadur Sapru to 
put, his client’s view of the matter, more out of respect for the 
points that were raised, than for any legal difficulty which they 
created. A detailed and to some extent microscopic examination 
of the property which was dealt with by the arbitrators, and of 
the proceedings of the arbitrators, and of the award does’ 
disclose that certain matters, which were originally intended to 
be disposed of by the arbitrators, have been ignored or omitted 
from the award, or as it is sometimes said, left undetermined. 
Now in this case the agreement between the lawyers on either 
side about the principles is so complete, that it is hardly neces- 
sary to refer to authorities. It is agreed, on the one hand, that 
if an arbitrator chooses to undertake the decision of a variety 
of matters with the consent of parties, and he deliberately, or 
by an oversight, without the consent of the parties, omits from 
his decision anything really material, it is sufficient to destroy 
the award. The reason for that is obvious. We are. discussing, 
be ‘it observed, an arbitration without the intervention of the 
court. The tribunal derives its authority only from the consent 
of the parties and from the moment when it goes outside that 
consent, either by omitting to decide what they have submitted 
to him, or by deciding something which they have not submitted 
to him, he ceases to be clothed with the legal authority from 
which alone he derives his jurisdiction. About that there has 
been no controversy before us. Similarly there has been no 
controversy with regard toa corollary which follows. If in 
the course of events which have happened since he took upon 
him his office, it has. become impossible, or no longer desirable, 
either in the view of the arbitrator or in the view of the parties 
themselves, to decide any one or another of the points originally 
submitted, and the parties themselves realise that the arbitrator 
should disregard that point, the defect which would otherwise 
invalidate the award, ceases to be a defect. ‘To take a simple 
illustration, if the matter in dispute were an elephant which 
had died (a thing which really happens I think to elephants) in 
the course of a dispute, it would be absurd to suppose that an 
award could be upset merely because an arbitrator failed to 
divide among the parties the elephant which was dead and 
buried before the award was issued. It is not necessary, as 
we have said, to go through the authorities which Sir Tej 
Bahadur Sapru rightly cited from the English and Indian 
reports establishing this proposition. There are several items 
in this case which the arbitrators have left undetermined. The 
learned Judge, with regard to those of any importance, has 
found that that was done with the consent of the parties. There 
“was abundant evidence upon which he could come to that con- 
clusion, and we see no reason to interfere with it. The consent 


at 
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for such a purpose may take various forms: an expressed with- 
drawal, a mutual understanding not to submit the necessary 
materials, a mutual recognition by the parties that a conditjon 
of things exists which makes a decision impossible, or a diplo- 
matic silence with regard to a mutual understanding. Almost 
every one of these illustrations exists here. Two admirable 
illustrations occur in this particular case, one which Was pressed 
upon us by Mr. Iqbal Ahmad, and one which was not. It so 
happened that in this wealthy family there were implements 
ot accessories connected with indigo factories, which were 
scattered, difficult to value, impossible to divide, and altogether 
a troublesome item to handle. Whether the objection.came 
from the arbitrators themselves, all of whom were lawyers, and 
who, as they were giving their services freely at great sacrifice 
to themselves, could hardly be expected to make the necessary 
journeys and to undertake the burdensome task of collecting, 
assessing, dividing and apportioning these factory implements, 
or whether the parties themselves anticipated the objection 
which was certain to come sooner or later from the arbitrators, 
by a kind of tacit understanding, which is only to be expected 
of reasonable business men, the arbitrators were given to 
understand that the factory implements were in themselves so 
trivial, or, at any rate, the dispute with regard to them so 
minute, that they need not trouble their heads about them. 


Nobody we imagine was better pleased by this decision than. 


‘ the arbitrators themselves, except possibly the Subordinate 


Judge who might be asked to hear an appeal on the question 
as to whether these implements had been fairly divided. Another 
illustration is what we have described as the diplomatic tacit 
ufderstanding. There was an unfortunate skeleton in the family 
cupboard. Skeletons in cupboards may be perfectly innocuous, 

but sometimes, when they are galvanized into activity, they 
may become extremely troublesome, and this skéJetion appeared 
to belong to the latter class. There was a house which has 
been left severely alone by the arbitrators. The evidence is 
clear that the arbitrators were given to understand that no de- 
cision could be arrived at withe regard to this house without 
opening the door of the cupboard, and letting the skeleton out, 
and it was agreed by one of those tacit diplomatic understand- 
ings, which are so much more frequent in real life than in 
legal agreements, that the cupboard should be kept closed, and 
that nothing should be said about the house, and nothing was 
said about the house. That point is clearly covered by the 
principle’ relied upon by Sir Tej Bahadur Sapru, namely a point 
left undetermined by the consent of parties, and if there is one 
thing about which Khub Lal is to be congratulated in this case, 
it is that he preferred it should be left undetermined. Another 
formidable point raised by Mr. Iqbal Ahmad was the question 
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of the tio villages, which certainly gave us a great deal of 


trouble. In substance what has been done about these two 
villages is this. Strictly speaking it was the duty of the: arbi- 
trafbrs to divide these villages as they were in the zamindari 
held in common and recorded in the revenue papers of a tahsil 
which remained undivided, and although with regard to the 
property relating thereto the parties approved of the agreement 
which the arbitrators adopted and although the arbitrators were, 
prepared, and indeed carried out a declaration of right as to the 
rateable shares of both parties corresponding to the type of ` 
declaration contemplated by Order 20, rule 18, the view of Mr. 
Panna Lal, Umpire, as expressed in the box, was that it was 
practically impossible—if not absolutely impossible—and there is 
no difference between practical and absolute impossibility so far 
as an arbitrator in a matter of this kind is concerned—to go over 
the ground and to make the necessary partition by metes and 
bounds. Therefore they did what they could, and did not at- 
tempt to do what they realised they could not, and by way of 
explanation or possible justification of the excellence of their 
decision, Sir Tej Bahadur Sapru has produced in ‘Court for our 
inspection the result of the partition which has actually been 
carried out by the revenue authorities with all their experience 
and knowledge, leaving us to draw a lurid picture of what would 
have happened if Mr. Panna Lal and his colleagues had even 
endeavoured to do the same thing their failure to do which, Mr. 
Iqbal Ahmad suggests, has invalidated these proceedings. ~It is 
difficult to see how anybody would have profited by that pro- 
ceeding. We think that Sir Tej Bahadur Sapru has put the 
proper construction on these proceedings. Mr. Iqbal Ahmad’s 
contention naturally made was that there was no clear evidence 
of consent by the parties to the omission. Sir Tej Bahadur 
Sapru’s answer is, that he does not suggest that this was a point 
left undetermined by the consent of the parties. Rather was it 
a point which has been decided in the only way in which it was 
humanly possible for the arbitrators to decide. One or two 
other points, which would have been of great interest, were 
gaised by Mr. Iqbal Ahmad, but we have come to the conclusion 
that his client is prevented from raising them in this Court as 
they were not properly raised in the court below. This much 


“suffices for the disposal of this appeal, but it leaves two matters 


untouched which we feel we cannot entirely ignore: (1) a 
simple and pleasant task, (2) the other not so pleasant and 
somewhat difficult. The first task is this, that we think we 
ought to express our admiration for the way in which this 
arbitration proceeding has been carried out as well as for the 
way in which it has been handled by the Judge in the court 


* below, and by the gentlemen who have discussed it before us 


during the last two days. Ihave some experience of agree- 
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‘ments of reference, and Iam bound to say that I havé seldom CIVIL 
seen one which seemed to me more admirable, than that which 1925 
Mr. Panna Lal prepared for the parties in this arbitration. —, 
I have no experience of large arbitration proceedings, but we Kuus Lat 
both of us feel that in this matter all the arbitrators must ice Suis 
have devoted themselves with extraordinary industry, and on BHAR 
the whole with. unparralelled success to the preparation ofa Saar 
clear document which should successfully record the rights of Walsh; A 
the parties for all time, and in spite of Khub Lal’s dissatisfaction, 

“we think both partics ought to be grateful to the arbitrators 
for the way in which they have done their work. In our view 
the learned Judge has handled the matter in the court below 
with one exception admirably. The exception is this, and’after 
what has been said before us in argument, we think we ought 
not to pass the matter over without some observation. Asa 
matter of policy it is obvious that if arbitration is for the 
general benefit of the community in India, it can only become 
so by being put in the hands of men of position and ability, 
and if it is to become, as we are afraid it has toa large extent, 
a recognised practice the moment an award is completed to 
start an unjustifiable attack upon the personal character and 
conduct of those who have only been doing their best to please 
the parties, and to drag them before a court of law, to cross- 
examine them as witnesses, and have offensive suggestions flung 
at them, the thing will become so unpopular as to be almost 
impracticable. But it is not merely asa matter of policy that 
we would mention it. As a matter of law it should be clearly 
understood by the courts below that an arbitrator is not in the 
position of an ordinary witness. All those concerned in this 
case recognise that a great deal of the examination to which 
Mr. Panna Lal was submitted as Umpire was quite unjustifiable. 
The Judge could not stop it because Mr. Panna Lal’s evidence 
was taken on commission. But if the principles governing the 
competence of arbitrators are clearly understoou, it is obvious 
that a Judge ought never to issue a commission to an arbi- 
trator. We are not prepared to go the length of Sir Tej 
Bahadur Sapru’s suggestion thap a Judge ought not to summon 
an arbitrator without an affidavit as to what he is required to 
say, but he certainly ought not to submit an arbitrator to a 
roving commission by way of examination by the parties . 
uncontrolled by the Judge himself. Assuming without deciding 
that a Judge cannot refuse the issue of a summons to an arbi- 
trator, when the arbitrator appears before him, the Judge ought to 
exercise the severest possible control and circumspection over the 
examination. ‘The practice of calling arbitrators indiscriminately 
as though they were witnesses to the issues of fact, is not only an’ 
unreasonable burden upon the arbitrators and certain to lead 
to a great deal of irrelevant evidence, but it also tends 
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unfortuħately to lead the Judge unconscientiously into a kind of 
re-hearing of the arbitration. Nothing can be worse than that, 
because there is no appeal from an arbitrator, and a Judge 
ought, from the first severely to discountenance any proceeding 
which attempts to take that form. But more than that, he 
ought to. exercise a severe control over the interrogatories or 
examination of the arbitrator when summoned. An arbitrator 
is a judictal person in respect of the matter of which he has 
been appointed. He is entitled to the respect and consideration 
due to a person occupying that position, and his evidence ought 
to be confined strictly to the points which are in the eyes of 
the law material as coming from him. That is to say, any 
question of fact upon some evidence, or allegation tending to 
establish or disprove his own misconduct, may no doubt be put 
to him if he is charged with misconduct. So with regard to Mr. 
Iqbal Ahmad’s contention in this case, his failure to decide the 
points submitted to him. So too with regard to the withdrawal 
by the parties of points originally subinitted, bearing this in 
mind that Sir Tej Bahadur Sapru was right when he argued 
that where an arbitrator finds as a fact that a party did with- 
draw or did agree to certain things, that isa finding of fact 
which a court of law cannot go behind. In short an arbitrator 
may be examined upon the course of procedure which he has 
adopted, the material which he has utilised in arriving at his 
decision, and all matters affecting the award itself, that is to 
say, the drawing up of the award, the piece of paper and so 
forth. The slightest attempt to get to the materials of his 
decision, to get to the back of his mind, and to examine him as 
to why and how he arrived ata particular decision, should be 
immediately and ruthlessly excluded as undesirable. We think 
this view is fully supported by a dictum to be found quoted in 
the judgment of Lorn Watson, in the case of O’Rourke v. The 
Commissioner for Ratlways:(')quoted from a judgment of EARL 
Cairns in a prévious authority in the House of Lords: “He (i.e. 
the arbitrator or umpire) was properly asked what had been the 
course which the argument before him had taken—what claims 
were made and what claims werg admitted; so that we. might be 
put in possession of the history of the litigation before the umpire 
up to the time when he proceeded to makehis award. But there 
it appears to me the right of asking questions of the umpire 
ceased.” In our view that is a short and comprehensive state- 
ment of the liability of an arbitrator to be questioned in the 
presence of or by the court with regard to matters affecting the 
award, and we trust that Judges before whom this direction of 
ours may come on a future occasion, will adhere to that prin- 
ciple. Strangely enough the learned Judge, for whom one has 
* great sympathy, had clearly in his mind, supported by authority, 


(1) 15 A.C, 371 at 377. . 
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the rule that a Judge has no business in an application of this 
kind to sit in judgment on the decision of the arbitrators. But 
nonetheless in a long passage, a portion of which precedes his 
correct declaration of the law, and a portion of which follows 
closely upon it, the learned Judge was engaged in an analysis 
of the accounts and the decision of the arbitrators upon the 
accounts, which we are satisfied must have caused him hours 
of work. : 

The appeal must be dismissed with costs including in this 
Court fees on the higher scale. 


Inasmuch as Mr. Iqbal Ahmad has pressed upon us with 


great earnestnéss his objection to the way in which the arbitra- 
tors dealt with a specific piece of property which had originally 
been in this family and indeed still belonged to the family, in 
one sense though undoubtedly impressed with a trust, either 
expressly or impliedly, created by the deceased head of the 
family, we will add a word or two about it although we are 
bound to say that it was not open to Mr. Iqbal Ahmad to 
argue it here. We agree with Sir Tej Bahadur Sapru’s cons- 
truction of the decision of the arbitrators, that it was not a 
new disposition of the property, but merely a temporary and no 
doubt admirable arrangement for the provisional treatment of 
the property. One way of putting it is that it was not, as sug- 
gested by Mr. Iqbal Ahmad’s client, an alienation at all. Nor 
is there the slightest foundation for the suggestion of an impro- 
priety on the part of the arbitrators, with the consent of the 
parties, to take part in the general administration and the 
provisional working of this property through a ccmmittee to 
which they belonged. Mr. Iqbal Ahmad pressed upon us that as 
representing the minors, the grand-children of Khub Lal, who 
could not speak for themselves, he was entitled to object 
to this part òf the decision,’ although Khub Lal himself could 
not, being sui juris. We recognise that it is somewhat unusual, 
and perhaps hard on Mr. Iqbal Ahmad, that we should'rule 
him estopped from raising the point, because he had not raised 
it adequately in the court below, and at the same time we should 
‘decide against the point in the course of observation in our 
judgment. But we would merely add this, in regard to the 
interest of the minors, that in our opinion, though it is not 
necessary for us’ to arrive at any decision on ihe point, the 
guardian having been properly appointed and the minor pro- 
perly represented in this proceeding, and the guardian having 


been a party to the award both in his own capacity and as’ 


guardian, the award must be binding upon the minors for the 
time being through their guardian, and they cannot be heard to 
‘raise any objection which might be open to them as minors on 
the ground that their interests as infants have not been properly 
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looked “after until they reach majority, and raise it in the or- 
dinary way, and when, if ever, they do so, they will doubtless be 
reminded—if they are not at.that stage already keenly conscious 
of the fact themselves—that the arrangement which was arrived 
at was one which received the unanimous and almost enthusiastic 
approval gf all those who were sit juris and who were best able 
to judge what was best in the general interest of the family 
and of the minors themselves, and also the approval of the Judge 
before whom the matter came originally and of the court of 
appeal. 

Application rejected. 


DWARKA DAS (Decrec-Holder) 
versus 


MUHAMMAD ASHFAQULLAII (Judgment-Debtor).* 


Civil Procedure Code, Or. XXI» Rule 16—Application for execu- 
tion by assignee of decree—Cranted after notice lo judgment- 

* debtor—Order operates as res judicata. 
Where on an application by an assignee of decree for substi, 
tution of his name on the record and execution in his fayour, an 
. order granting the application, whether e+ parte or otherwise, 
is made after notice to the judgment-debtor, the judgment- 
debtor cannot, so long as that order stands, go behind it and 
question the right of the -assignee to execute the decree ina 
subsequent proceeding. i T TS 
_ Execution SECOND APPEAL from a decree of Banu’ Bary 
Nara Das, Second Additional District Judge of Gorakhpur, 
reversing a decree of Banu Jocinpro Natm CHAUDHRI, Sub- 

ordinate Judge. 


Shiva Prasad Sinha, for the appellant. 

Ajodhia Nath, for the respondent. 

The following judgments were delivered :— 

DALAL, J.—The Kayastha Bank had a decree against Ashfaq- 
ullah. Babu Dwarka.Das applied for execution on 2nd November, 
1918 for the first time on the ground that the decree had been 


° transferred to him by the Manager of the Bank, acting on behalf 


of. the Bank, on 6th September, 1918. On 3rd February, 1919 
Dwarka Das’s name was substituted. On 4th February, 1919 
he applied for execution and this application was struck off. 
Another application was made on 12th April, 1920 with the 
same result, On 16th June, 1920 he applied again, and during 
the pendency of this application, Ashfaqullah paid Rs. 400 on’ 
18th January, 1921 and at the same time prayed that the money 
might not be paid to the decree-holder as he desired to object 
to the transfer in favour of this decree-holder, Dwarka Das. 
The execution application, however, was‘dismissed after part 
* Ex. S. A. No. 1779 of 1923. 
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satisfaction without any direction that the money méy not be evir 
paid to the decree-holder. On 26th October, 1922 another 1924 
application for execution was filed by Dwarka Das whereupon —— 
Ashfaqullah objected that the Manager bad no right to transfer Duss 
the decree on behalf of the Bank and that the transfer being v. 
made in consideration of a personal debt due by the’ Manager sa Groin 
to Dwarka Das, was not valid. The trial court of the Subordinate San 
Judge, dismissed this objection on 17th March, 1923 on the — 
ground that it was too late for Ashfaqullah io raise such an Palal, J. 
objection after so many previous applications for execution. 
Practically it held that the question as to the validity of the 

transfer was res judicata. In appeal the learned Judge disagreed 

with this finding and further held that the manager was not 

entitled to make the transfer on behalf of the Bank and that 

the transfer had not been subsequently ratified by the Bank. . 

In our opinion the question of law was correctly decided by 

the trial couri. We are supported in this opinion by Division 

Bench rulings of this Court in Mumtas Ahmad v. Sri Ram (*) 

and Taj Singh v. Jagan Lal (?). The provisions of section 11 

of the Code of Civil Procedure are not expressly made applicable 

to execution proceedings, but the principles are applicable and 
_if a point has been directly or by implication decided in any 
particular execution proceeding, the point cannot be raised sub- 

sequently. The lower appellate court has quoted in favour of 

its opinion a judgment of a single Judge of this court in Kalian 

Singh v. Jagan Prasad (3) which was confirmed by a Division 

Bench in Letters Patent Appeal as reported at p. 828 of the 

same volume. There, however, the question was one of the 

amount due on the decree and that question had not been 
specifically decided at any time by the execution court. In the 

present case, as we have seen, Dwarka Das applied on 2nd 
November, 1918 under Order-21, rule 16 for the substitution of 

his name. Such a substitution could not be made without in- 

timation to the judgment-debtor and the decrce is not executed 

until the court has heard the objection, if any, by the judgment- 

debtor. The presumption will be that the court proceeded accord- 

ing to law and that notice was igsued to Ashfaqullah. A definite  . 
order of substitution of name was passed by the executing court. 

If the order was passed ex parte, it was open to Ashfaqullah to - 
have it set aside. Further, on 18th January, 1921 Ashfaqullah 
applied to the court that the money deposited by him may not be 
paid to the decree-holder on the ground that the decree-holder 
was not a rightful transferee. This application was not granted. 
- This also amounted to a finding that Dwarka Das wasa transferee 
who can execute the decree. Under the circumstances we are 
of opinion that the principle of res judicata will apply here. 

(1) [x9r3] 11.4. L. J. R., 815. (2) [z916] r4 A. L. J. R, 370. 

(3) [r914] 13 A. L. J. R., 162. 
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The appeal succeeds on this point otherwise we would have 
remanded it to the lower appellate court. The learned Judge 
of-that court has proceeded on evidence which is not on the 
record when he decided the issue of fact. He has referred to 
certain memorandum and Articles of Association and a power 
of attorney which documents or copies thereof are not on the 
file. As to“consideration also he is in error that the transferee 
Dwarka Das was bound to prove the validity of the considera- 
tion paid by him. As, however, we have held that Dwarka Das 
can execute the decree and as the point is now res judicata, we 
shall not discuss the question of authority of the Manager of 
the Bank to make the transfer. 


Mukerji, J.—I agree with my learned brother that the 
objection of the judgment-debtor could not be entertained. I 
wish only to add that having regard to the entire scheme of 
Order 21, rule 16 of the Code of Civil Procedure, it was in- 
cumbent on the judgment-debtor, when he received the notice 
of, the application for execution made by the assignee of the 
decree-holder, to have come forward and raised any objection 
that he may have had to the execution of the decree by the 
assignee. An execution proceeding is always a lengthy one and 
various applications can be made within the course of 12 years, 
It is, therefore, necessary to decide, where there is a transfer by 
the decree-holder, whether the transferee is entitled to execute 
the decree or not. If after, say, nine years of execution the 
judgment-debtor should come forward and say that the trans- 
feree had no right to execute the decree, the result would be 
simply disastrous. The law, therefore, insists on the assignee’s 
application for execution not being proceeded with until the 
judgment-debtor has been served with a notice and he has had 
an opportunity to raise objections if he has any. If it be the 
case that the judgment-debtor had no intimation of the original 
application, it: was his duty to come forward and make an 
application to set aside the order for executing tbe decree. So 
long as the order for execution of the decree stands, having 
been passed after notice to the judgment-debtor, it does not lie 
in his mouth to come forward and say, in the teeth of the order, 
thate the decree-holder has no right to execute the decree. The 
authorities directly on the point are all one way’ and some of 
the cases have been cited in his judgment by my learned brother. 
I agree in the order proposed. 


By tHE Court.—We set aside the decree of the lower appel- 
late court and restore the order of the trial court dismissing 
the objection of the judgment-debtor with costs including fees 
here on the higher scale. We direct that execution proceedings 
do continue in the trial court as from date 17th March, 1923. 

Appeal allowed, 
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Decree for possession—Conditional on payment of money—Money LORD Saa 
poid by one inierested in the property—Payment enures for LORD 
benefit of all—Decree legally satisfied—Money cannot be BLANES- 


withdrawn by depositor. _ BURGH, MR. 
y dep AMEER ALI, 


The widow of a Mohammadan acting for herself and as LORD 
guardian of her minor children sold certain property of her SALVESEN. 
husband to the appellant. The children subsequently sued for 
recovery of their share of the property from the vendee and a 
decree for possession was passed in their favour on condition 
of their paying to the vendee a certain sum within a specified 
period, in default the suit was to stand dismissed. Pending 
the litigation one of the plaintiffs mortgaged his share to 4 and 
subsequently contracted to sell it to the respondent. Later on, 
at the suit of the respondent, that contract was specifically 
enforced. Meanwhile with a,view to protect the property, the 
mortgagee deposited in court the sum mentioned in the decree 
for payment to the appellant within the time allowed by-the 
decree, Later on after the-expiry of such time, the mortgagee 
ahd the appellant came to terms; the appellant purported to pay 
off the mortgage partly by allowing the mortgagee to withdraw 
the sum deposited by him and partly by paying to the mort- 
gageee a further sum in cash, and the mortgagee thereupon 
applied for withdrawal of the money. The respondent objected 
to such withdrawal and the High Court held that money having 
once been paid by the mortgagee into court, the condition of 
the decree should be deemed to have been satisfied. But inas- 
much as the mortgagee had been allowed under an erroneous order 
of the First Court to withdraw the money, the High Court granted 
further time to the respondent to pay the money intocourt. Held 
by the Privy Council that thesHigh Court was right. The mort; 
gagee having once paid the money, had no right to withdraw it 
and thus defeat the subsequently-acquired interests of other 
péople in the property. - 

APPEAL from the High Court of Judicature at Bombay. 

Sir G. Lowndes, K. C. and E. B. Raikes, for the appellant, _ 
A. M. Dunne, K. C. and G. M. Nair, for the respondent. ' 
The following judgment was delivered by 


Lord SALvgsgn.—'This is an appeal from a decree of the Cried 
High Court of Bombay of the 22nd September, 1920, which * 90% 


* P, C. A. No. 81 of 1922, 
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set aside an order of the Subordinate Judge of Thana, dated 
the 5th October, 1918. 


“The appellant derives such title as he has to the raped in 
dispute from the widow of Balabhai, a Mohammedan resident in 
Bombay. , When she sold the property, the widow professed 
to act for herself and as guardian of her minor children. The 
transaction was, however, challenged by Banemiya, the only son 
of Balabhai then surviving, and by others representing the rest 
of the family, by a suit raised in 1914 in the Thana Court, in 
which they claimed that the sale by the widow should be set 
aside in so far as the shares of the son and daughters were 
concerned. In that suit, which ultimately came to depend 
before the High Court of Bombay, Banemiya and his co-plaint- 
iffs, on the 26th February, 1918, obtained a decree against the 
appellant which is thus expressed :-— 

“ The plaintiffs will have six months within which to pay 
their share, t.e., 10/16th of the Rs. 1250 and the Rs, 1200, with 

. added interest as directed in the lower Court’s judgment.” 

“ If within six months the plaintiffs pay the sums due froin 
them they are to recover possession of the land in suit. But if 
within that time the plaintiffs do not pay the sums due from 
them then the suit to stand dismissed with costs.” 


Prior to the date of this decree Banemiya had, on the 2tst 
July, 1915, mortgaged his share of the property to one, Dattatra- 
ya R. Gandhi, for Rs. 2000. On the 15th September, 1916, he 
had sold a 5 annas share to Narayan, a brother of Gandhi, 
who in turn transferred it to one Motilal Ratansi. Subsequent 
to the decree Baneiniya contracted, on the roth June, i918, to 
sell to the respondent all his remaining interest in the property 
and undertook to obtain an assignment in his favour of the right, 
title and interest of the heirs of his sister who had died. By 
these transactions Banemiya, for himself and the other plaintiffs 
(assuming he was authorised to act for them), deprived himself 
of all interest in the conditional decree of the 26th February, 
1918. In these circumstances the mortgagee, Dattatraya R. 
Gandhi, realising that the security which he held over the pro- . 
perty would become valueless if the condition specified in the 
decree was not purified, on the 22nd August, 1918, or four days 
before the money fell to be paid, presented an application in 
which on the narrative that Banemiya had failed to pay the sum 
required and that he estimated the sum at less than Rs. 4000, 
prayed that the said amount might be ordered to be received 
for payment to the appellant according tothe High Court decree 
and paid to him. The money was duly deposited in Court and a 
notice to this effect was signed by Mr. R., B. Gogte, Sub-Judge. 


No question has been raised as to the sufficiency of the amount 
to satisfy the appellant’s claim nor is it open to doubt that the 
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appellant would have been entitled to uplift the whdle sum of 
Rs. 4000 or as much of it as represented the Rs. 1250 and 
Rs. 1200 with added interest which formed a first charge.on 
the shares of Banemiya and his sister. : 


The appellant, however, made no application for payment 
tohim of the sum deposited. Instead of doing so he entered 
into an agreement dated the 3rd October, 1918, with the two 
brothers Gandhi, the substance of which was that in considera- 
tion of Rs. 5000 paid by the appellant to them, they agreed to 
withdraw the application under which the Rs. 4000 had been 
deposited and to claim the return of the said sum to the 
depositor. In terms of this agreement, an application in 
the name of Gandhi was duly lodged on qth October, 1918, 
in the Court of the First Class Sub-Judge at Thana. The 
application prayed for the return of the deposit made by him on 
the ostensible ground that as the amount of his mortgage had 
been repaid, there was now no possibility of his being involved 
in loss. The application was opposed by the respondent. He 
maintained that the payment made by Gandhi had fulfilled the 
condition in the decree, and offered to pay the amount of 
Rs. 4000 tothe appellant on the footing that such payment 
should be treated as equivalent to the payment made by Gandhi. 
The Sub-Judge overruled the respondent’s contentions and 
allowed Gandhi to take back the money and it was, in fact, 
uplifted by him. The respondent thereupon appealed to the 
High Court, which set aside the order granting leave to Gandhi 
to take -back his money and allowed respondent an opportunity 
of paying the money within a specified short period such 
payment to be-treated as within the period of six months 
allowed by the decree of the 26th February, 1918. 


Various contentions were put forward by the appellant in 
support of his appeal from this order : (1) He contended that on 
a sound construction of the decree the sum that was provided 
to be paid by the plaintiffs in that suit fell to be paid to the 
appellant and that a deposit in Court did not satisfy the condi- 
tion in the decree. Their Lordships are clearly of opinion that 
while the condition would have been satisfied by a payment fo 
the appellant in person, which he accepted, it was equally 
satisfied by a payment into Court, and that the latter was, in the 
circumstances, the appropriate mode of satisfying the condition. 
(2) It was contended that a deposit made by another thana 
party to the suit did not satisfy the condition, and that the 
mortgagee, who was not a party, had no right in a question with 
the appellant to make the deposit. Their Lordships agree with 
the learned Judges of the High Court in rejecting this argument 
for the reasons they state. They are further of opinion that 
the mortgagee had an absolute right in the protection of his 
own property to make the deposit and so prevent his security 
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from becéming valueless. To the extent of the value of his 
mortgage granted by the plaintiffs in his favour he had acquired 
their rights, and the mortgage deed expressly authorises him to 
charge on the mortgaged property any expenses which the 
mortgagee might be required to make for his protection. 


(3) Lastly, it was contended that the mortgagee had an 
absolute right to withdraw the deposit. If no other interests 
were in question but those of the mortgagee and the appellant, 
this would no doubt have been the case. Butit cannot be over- 
looked that the real object of the application for the withdrawal 
was to defeat the claims of the respondent who was the only 
other person that had an interest in the condition expressed in the 
decree being satisfied. Their Lordships think that the benefit of 
the deposit having been made before the expiry of the time limit 
necessarily inured to all parties having an interest in the con- 
dition being purified. The legitimate interest of the appellant 
was to obtain payment of the sums to which he was preferably 
entitled and this was secured to him by the deposit. Just as 
the plaintiffs’ suit would have stood dismissed if the deposit 
had not been made, so equally the decree provided that if the 
sums in question were paid the plaintiffs were to recover posses- 
sion of the land in suit. The respondent in virtue of the 
agreement of the roth June, 1918, of which he subsequently 
obtained a decree of specific implement, is now in right of 
this decree and entitled to enforce it against the appellant. 
As, however, the money deposited by Dattatraya had been 
actually uplifted by him before the order of the High Court was 
made, the condition which the Court imposed on the respondent 
appeared to be the only method by which the position which had 
been inverted by the appellant’s action could be restored so as 
to do justice between the parties. Their Lordships are accord- 
ingly of opinion that the decision of the High Court was right 
and they will humbly advise His Majesty that the appeal should 
be dismissed with costs. 


A ppeal dismissed. 
e T. L. Wilson & Co.—Solicitors for the appellant. 


Ashurst, Morris, Crisp & Co.—Solicitors for the respondent, 
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(2) If he'is the father and the reversioners are the sons, he 
may, by incurring debt, so long asit is not for ay immoral 
purpose, lay the estate open to be taken in execution proceed- 

‘ing upon a’ decree for payment of that debt, f 

(3) If he purports to burden the estate by mortgage, tben 
unless that mortgage is to discharge an antecedent debt, it 
would not bind the estate, 

(4) Antecedent debt means antecedent in fact as well as in 
time, that is to say, that the debt mpst be trulye independent 
and not part of the transaction impeached, . 

(5) There is no rule that this result is affected by , the ques- 
tion whether the father, who contracted the debt or budens 
the estate, is alive or dead. : 

Sahu Ram Chandra v. Bhup Singh, I, L. R., 39 All, 437; 15 
A. L. J. R., 437, explained. Vinjamampatt Peda Venkanna v, 
Vadlamannali Sreenivasa Deekshatulu, I. L. R., 41 Mad., 136. 
Armugham Chetty v. Muthu Kundan, 1. L. R., 42 Mad., 711, 
Badri Prasud v. Madan Lal, I. L. R, xg All, 75, Govind 
Krishna Gujar v. Sakharam Narayan, I. L. R., 28 Bom., 383 
and Ramasami Nadan v. Ulaganatha Goundan, I. L. R., 22 
Mad., 49, approved. 

APPEAL from the High Court of Judicature at Allahabad. 
L. DeGruyther, K. C. and B. Dube, for the appellant. 

The appeal was heard exparte. 

The following judgment was delivered by 


Lord Dungpin.—The facts in this case may be very shortly 
stated. On the 4th March, 1908, Sita Ram granted a mortgage 
fears. 11,000 in favour of Raja Narain Brij Rai and Jagdish 
Narain Rai. The mortgage was secured on ancestral and joint 
property of which Sita Ram was at that time manager, the 
other members of,the joint family being his two sons, minors. 
In 1912 the mortgagees brought a suit on the mortgage and 
obtained a decree e.v-parte. In 1913 the present suit was raised 
by the mother on behalf of her two minor sons (the elder has 
since become major) to have it declared that the mortgage was 
not binding on them and that the decree granted was so far 
as they were concerned null and void. 


The mortgage in suit bears to have been executed in order to 
pay off two prior mortgages onthe same property of date tlfe 
t2th December, 1905, and the roth June, 1907, respectivély. 

In the suit the plaintiffs cited the two mortgagees and their 
father Sita Ram, who had granted the mortgage. Sita Ram 
did not appear to defend. Jagdish Narain Rai made over his 
intetest to his brother Raja Narain Brij Rai, who appeared to 
defend and pleaded that the mortgage in question having been 
granted to pay off an antecedent debt of the plaintifi’s father, 
it was binding on the estate. 


The Subordinate Judge found as facts. 
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(1) That the property was ancestral and joint. 

(2) What the money raised under the mortgage was to the 
extent of Rs. 10,265 employed in paying off the earlier mort- 
gages. ' 

` 

(3) That the sons had not been properly represented when 
the ev-parte decree of fo12 was granted. 


He then found in law that the plaintiffs’ sons were not 
bound by the decree of 1912, and he accordingly set aside the 
decree of 1912 so far as the sons were concerned; he made no 
further declaration. ‘The defendant appealed. The learned 
Appeal Judges affirmed the findings of fact of the Subordinate 
Judge with the variation that they found that the whole 
Rs, rr,000 had been employed in paying off the earlier mort- 
gages; but in view of what had been said by this Board in the 
case of Sahu Ram Chandra x. Bhup Singh (1), decided after 
the date of the judgment under appeal, they remitted to the 
Subordinate Judge to find whether the earlier mortgages were 
incurred to discharge obligations not only previously incurrred 
but incurred wholly irrespective of the joint family property. 
The learned Subordinate Judge set out additional evidence as 
to the two earlier mortgages. On this evidence being taken 
up by the learned Judges of the Court of Appeal, they came to 
the conclusion that it was impossible to say for what precise 
purpose the money raised by the two earlier morligages had 
been used, or that the debt then incurred was incurred wholiy 
irrespective of the family property. ‘They accordingly dismiss- 
ed the appeal. Appeal was then taken to the King in Council. 

The defendant admits that the cx parte decree is not binding 
on the minors in respect that they were not properly represented, 
but contends that there ought to have been a declaration that 
under the circumstances the property became bound and is liable 
to be taken in execution. 

In the case of Sahu Ram Chandra v. Bhup Singh the 
suit was brought upon a mortgage 27 years old for Rs. 200, and 
Rs. 15,000 was demanded in respect of the principal and accrued 
interest. It was pleaded that the Rs. 200 had been borrowed 
for family necessity, but this contcntion was negatived in fact. 
Tt was, therefore, a simple case of a debt having been cons- 
titubed by way of mortgage on the family estate by the father 
manager and been allowed to swell to gigantic proportions, no 
money having been paid thereon. ‘Ihe creditors had put forward 
the universal proposition that if debt was found to incumber the 
estate, it was necessary for the other members of the family who 
wished to affirm its non-cfficiency to prove that it was incurred 
for immoral purposes. If they failed to do so, then the incum- 
brance must stand without further question, This view was 


(1) 44 IL A. 127. 
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is purchaser of the hills as just mentioned. The présent suit, 
however, the result of which if favourable to the appellants, 
would upset the compromise and sale just enumerated, pas 
reference to another and a prior agreement alleged to have been 
concluded at an anterior date. 


The alleged agreement, specific performance af which is 
asked in this suit, is said to have been made during the regime 
of the first Manager, Mr. Chandra Ghosh, and though not, of 
course, made with the Raja, was (so it is contended) such an 
agreement as would bind him and his encumbered estate. 


The Raja Ran Bahadur Singh himself, although a nominal 
respondent in the appeal, was not represented before the Board. 


The agreement consists of a series of letters, the most im- 
portant of which are dated 25th, 26th and 30th November, 
1908; the last of these bears to be an acceptance of certain 
modified terms of agreement as set forth in the letter of the 
26th November. It bears tobe fora permanent lease of the 
whole hill which “will be granted to the Digambar Jains súb- 
ject to the terms and conditions and reservations hereinafter 
contained so that the hill may be protected from everything 
repugnant or opposed to the feelings or religious tenets of the 
Jains. A premium is to be paid of Rs. 50,000, and an annual 
sum of Rs. 12,000 by way of rent.” Various other provisions 
were made with reference to timber, minerals, village rights; 
etc. The remarkable feature of the transaction is that it is 
not a transaction with the person vested in the management of 
the property, namely the Manager, but is with the servants and 
officials of the Lieutenant-Governor of Bengal. 


The facts have been stated in both the judgments of the 
Court below with much clearness and care. The following 
description of these sacred hills is taken from the judgment of 
the High Court :— s 


“ The range of hills known as Paresh Nath Hill lies in the 
Hazaribagh District and runs roughly from East to West. It 
has a central range about,a mile and a quarter long with 
outlying spurs a part of which is Government property. THe 
greater part of the hill, however, is claimed as part of the 
Palgunj Zamindari. For many years this hill has been an object 
of adoration by the Jains who hold an Ekrarnama from the 
father of the present Raja of Palgunj agreeing to grant them 
such lands on the hill as they may need for the purpose of 
building temples. Indeed at one time they went so far as to 
claim the hill as their own under Sanads granted by Akbar and 
Ahmad Shah. These, however, were found by the Calcutta 
High Court to have been spurious documents. A number of 
temples have in the past been erected along the crest of the 
central range and many pilgrims resort there for worship and in 
the course of time the Jains have come to regard the locality 
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as asacred adjunct to the performance of their religious observ- 
ances and keenly resent its use or occupation by others for 
+ purposes which are repugnant to their religious views and which 
they regard rightly or wrongly as an interference with their 
vested rights.” f 
There were in the hills many interests, legal, customary and 
religious, which had to be considered. Some leaseholders had 
already vested interests therein: The Sontal tribes claimed a 
right of hunting wild animals over the whole range. The 
Zemindar of Nowagarh had a claim to the property of the 
southern slopes of the hill as part of his Zemindary. Certain 
rights. had been granted by way of lease toa Mr. Boddam, 
under which the lessee had made tea-gardens and erected a 
piggery. As the taking of life was a violation of the religious 
feelings and beliefs of ihe Jains, this establishment tended to 
be provocative of confusion and disorder. 


In 1907, the Governor-General of India had approved ofa 
sckeme for opening a sanatorium and residential buildings for 
Europenas on the western spur of the central slopes of the 
range. ‘The crest of the central range is dotted over with small 
temples, or tonks, which the Jains are allowed to enter and 
there to worship the “ charans ” or footprints of the saints in 
whose honour the tonks had been erected. Much had to be 
done by way of demarcation of boundaries as well as an adjust- 
ment of rights. 

It was in these circumstances, after the Government approval 
of the erection of a sanatorium, that the hill was visited by the 
Lieutenant-Governor of Bengal, Sir Andrew Fraser. Follow- 
ing upon his visit, there took place the correspondence which has 
been referred to, the governing object of which no doubt was 
to have the hill taken in lease by the Jains from those in right 
of it by law. The principal of these was the Raja already 
mentioned, the Zamindar of Palgunj. His estate, as stated, 
was under a Manager appointed by virtue of the Chota Nagpur 
Encumbered Estates Act. l 


e Itis important now to consider what are the position, legal 
statys and rights of such a Manager in law. Under Section 2 
of the Act VI of 1876, called “ The Chota Nagpur Encumbered 
Estates Act, 1876,” it is provided that when the holder of 
immovable property isa minor or of unsound mind, or when 
his property has been attached in execution of a decree“of a 
Civil Court, then, upon application, the Commissioner may, with 
the previous consent of the Lieutenant-Governor, “ appoint an 
officer (hereinafter called the Manager) and vest in him the 

. management of the whole or any portion of the property.” 
Section 3 declares the effect of the order and is important. It 
provides in particular :— 
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the term. “antecedent ” debt represents a more or less desperate 
attempt to reconcile the conflicting principles. For after all, if 
looked at straight in the face, what position could be more 
anomalous than this. A father who is manager, borrows a, like 
sum from A and B. To A he gives a mortgage on the family 
estate, containing a personal covenant. To B he gives a simple 
acknowledgment of loan. B sues and gets a decree; on this 
decree execution can follow and the estate can þe taken. A, 
suing upon his mortgage, cannot recover. It seems to' have 
been felt that iz the debt for which a mortgage was given was 
in any proper sense antecedent, then it so to speak escaped the 
direct infringement of the principle that the father manager 
could not burden the estate except for necessity. i 


_ %Insuch a matter as the present it is above all things neces- 
. sary stare decisis, not to unsettle what has been settled by a 
long course of decisions. Their Lordships entirely agree with 
the views of the learned Caixr Justice in the Full Bench 
Madras case. They think that the case of Sahu Ram must not be 
taken to decide more than what was necessary for the judgment, 
namely, that the incurring of the debt was there the creation of 
the mortgage itself and that there was there no antecedency 
either in time or in fact. Moreover, if proper attention is paid 
to the word “incurred,” they think that it will be seen to be a 
proper interpretation of the sentence which has caused th 
doubts. 


There are, however, some observations in Sahu Rams case 
which are not necessary for the judgment but which’ their 
Lordships are bound to say that they do not think can be 
supported. Founding upon them the learned counsel in this 
case argued in the Court below that no liability of the sons, 
based on the pious obligation to pay a father’s debt, could be 
made available to the creditor while the father was still alive. 
Here again, if the point was open, there would be much to be 
said in favour of a position which seems consonant with com- 
mon sense. But their Lordships are satisfied that a long train 
of authorities have settled the question. Instances of sale being 
permitted when the father for whose debt the sale was made was 
still alive may be found in the tases reportcd.as follows:— ° 

TI. A., 321; 4I. A.,.247; (1) r3 L A. 1; (2) 15I. Æ, 00; 
(8) 16 I. A., 1; (4) 17 I. A., 11; (5) 44 I. A. 1. 7 

It is true that the point was not actually taken so far as 
appears in any of these cases, but when a long series of cases 
extending over a long period of time when parties were re- 
presented by eminent counsel are decided in a way where if a 


(1) I. L. R., 3 Cal, 198. 2) I. L. R., 13 Cal, 21. 
(3) L L- R., 1s Cal, 717. 4) L L. R., 32 Mad., 142 
© (5) LL. R, 17 Cal, 584. 
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plea which was evident had been taken and upheld, the decision 
would have been the other way, there arises an irresistible con- 
clusion that the: plea was not taken because it was felt to be 
bad. The plea, however, was actually taken in Badri: Prasad v. 
Madan Lal, 15 All., 75, see page 79, and was rejected by a Full 
Bench. In:Govind Krishna Gujar v. Sakharam Narayan, 28 
Bombay, 383, at page 389, CHANDAVARKAR, J. says:— 

“ Theflaw is now well established that under the Hindu law 
the pious obligation of a son to pay his father’s debts exists 
whether the father is alive or dead.” 

The point was again taken and negatived in Ramasami Nadan 
v. Ulaganatha Goundan, 22 Madras, 49, see at page 63. 


Their Lordships may sum up the propositions which they 
would wish tolay downas the result of these authorities as 
follows :— 


(1) The managing coparcener of a joint undivided estate 
cannot alienate or burden . the estate qua manager except for 
purposes of necessity; , 


«{2) Ifheisthe father and the reversionaries are the sons, 
he may, by incurring debt so long as itis not for an immoral 
purpose, lay the estate open to be taken in execution procecding 
upona decree for payment of that debt. 


(3) If he purports to burden, the estate by mortgage, then 
unless that mortgage is to ct an antecedent debt, it would 
not bind the estate. 


(4) Antecedent debt means antecedent in fact « as well as in 
time, that is to say, that the debt must be truly independent and 
not part of the transaction impeached. 


(5) There is no rule that this result is affected by the ques- 
tion whether the father, who contr acted the debt or burdens the 
estate, is alive or dead. . 

Applying these propositions to the present case, thelr Lord- 
ships consider that the present mortgage was raised in order to 
pay an antecedent debt, namely, the two older mortgages and 
consequently binds the estate. 

The result will be that thg appeal will be allowed and the 
décrees of the Courts below set aside with costs and a declara- 
tion made that the mortgage of the 4th March, 1908, affects 
the estate which may be brought to sale. 

Their Lordships will advise His Majesty accordingly. 

The respondents will pay the costs of the appeal. 

Appeal allowed. 

Douglas Grant.—Solicitor for the appellant. 


[Compare Chet Ram v. Ram Singh, P. C., (1922) I. L. R, 
44 All, 368; 213, L. J. R, 114. 
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“ We hereby accept the terms modified as above provided that 
a short agreement embodying these terms be prepared and 
executed by (1) the Deputy Commissioner or such other officers, 
representing the Court of Wards as is authorised to assign gach 
agreement, (2) the Raja of Palgunj, and (3) ourselves as 
representing the Digambari Jains.” 


On this, three points have to be noted: (1) In the negotia.. 
tions reference is made to officers representing the Court of 
Wards. That, of course, is a mistake in terms; but it is a 
recognition that the property is under management other than 
that of.the owner and that a public official is in control of it. 


.. (2) No agreement, embodying the terms, was ever prepared. 
Certain communications passed with solicitors, and a‘draft 
lease was attempted, but the negotiations with regard to that 
broke down. 


- (3) As to the provision that an agreement was to be pre- 
pared and executed by the three persons there named, none of 
them ever executed such an agreement, and in particular the 
Manager of the Encumbered Estate, not only never did so, fut 
he declined to give his assent to carrying out of any transaction 
upon the lines indicated. T 


In view of what has been already said as to the position 
and rights of the Manager under the Encumbered Estates Act, 
it will be manifest that the letters founded upon as an agree- 
ment in respect of which specific performance should be asked, 
did not constitute any agreement with the one person who, by 
law, could be a contracting party with regard to the estate under 
his charge, and, therefore, that upon that ground neither he nor 
anyone authorised by him, or entitled to act in his name, having 
entered into the alleged agreement, the ground of action for 
specific performance fails. 


But their Lordships, out of respect for the High Court who 
have investigated the whole complex subject with much care, 
do not wish to indicate any dissent from the opinions of the 
learned Judges on the assumption that the above proviso would 
have been a condition precedent. They will assume for the 
moment that this alleged contract was entered into with a persoh 
entitled so to do. On that assumption they are of opivion, 
agreeing with that of the learned Judges, that the proviso did 
constitute quite clearly a condition precedent. To take the 
consent of the Manager and the adhibition of his authority by 
his signature to the transaction—to take that point alone, it 
seems beyond question that it was most natural and proper, 
and indeed necessary, that that agent should be personally 
satisfied, and after investigation, should personally approve of 
the merits of the transaction, under which he was to dispose of 
a most important part of the real estate committed to his charge. 


Lord Shaw. 
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It is further clear that in such circumstances it would be a 
misuse of language to describe his signing the contract and 
becoming bound as Manager and in that capacity dominus of 
thésestate, asa mere provision of a formal character and of a 
purely executory nature, The Manager’s consent, authority, and 
signature-went to'the root of the alleged bargain which had been 
come to. Ia a very full and strong sense the proviso cited was 
a condition precedent to the transaction. 


The cases upon the subject are legion and one citation very 
properly noted in the judgment of Muxuick, J. may be here 
repeated, namely that made from the judgment of Lorp PARKER 
(as he afterwards was) in the case of Von Hatefeldit W ildenburg 
v. Alexander (') :— l ' ' 

“Tt appears to be well settled by the authorities ” says that 
learned Judge “that if the documents or letters relied on as 
constituting a contract contemplate the execution of a further 
contract between the parties, it is a question of construction 
whether the execution of the further contract is a condition or 

e term of the bargain; or whether it is a mere expression of the 
desire of the parties as to the manner in which the transaction 
already agreed to will in fact go through. In the former case 
there is no enforceable contract either because the condition is 
unfulfilled or because the law does not recognise a contract to 
enter into a contract. In the latter case there is a binding 
contract and the reference to the more formal document may be 
ignored.” . 


Their Lordships revert to the question only again to note, 


however, ‘that the proviso is, in their opinion, much more than 
a condition precedent. 


This is a negotiation carried on by a civil officer who is not 
the owner of the ground‘and who is not acting either as master 
or principal of the person who is the owner of the ground. 
Accordingly, specific performance of any contract so entered 
into is an impossibility in law because the owner of .the ground 
and the person in titulo dominii, namely the Manager, is no 
party to the contract which is asked to be specifically enforced. 
‘That is an end of the case in its legal aspect.’ 


But their Lordships think it right to add that on a matter 
of fact they see no reason to differ from the judgment of the 
High Court where it is stated :— 


“Tt must be borne in mind that the Manager in whom the 
estate was vested at the date of the agreement was Babu Krishna 
Chandra Ghosh; this gentleman was no party to the agreement 
and so far as the evidence goes there is nothing to show that he 
was even consulted during the negotiations and before the 
agreement was entered into.” 


(1) [1912] L. R, r Ch, 284. 
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Further, it is permissible to think that if the Ménager had 
been applied to he would have made just such enquiries as were 
made later by the Settlement Officer, Mr. Reid, when he.Wwas 
asked to report upon difficulties which emerged with regard to 
carrying the projected policy forward. Mr. Reid narrates the 
conflict of opinion and otherwise between this Sitambari Society 
of the Jains and the Digambari Society. He refers to the 
litigation that has occurred, to the intrusions which have been 
made upon the hill, as already alluded to in this judgment, and to 
the conflict of title with regard to certain portions of it ; and 
he concludes by stating in effect and quite frankly that he thinks 
the proposed lease is inadvisable and illegal. He then adds 
these observations :— 

“The Digambar Society would proceed to erect new tonks 
some of them, possibly adjacent to the already existing tonks 
which are managed by the Sitambars. The Sitambars would of 
course object, and would fall back on their rights, under the 
agreement of 1872. ‘To enforce their legal rights, they would 
no doubt resort to violence, and very likely the site of every 
proposed new tonk would be the scene of a riot of greater or 
lesser magnitude, I understand that il is not the local authorities 
-but the local Government who proposed to sanction the lease of 
the hill to the Digambari Jains. In that case the latter authority 
would be put in the extremely invidious position of having 
sanctioned an agreement, the result of which must necessarily 
be rioting, possibly of a serious character. With this prospect 
in view, if there is any duubt of the legality of the proposed 
lease, it is evidently one which cannot be carried through.” 

This citation has only been made to indicate the serious 
responsibility that would have rested upon the Manager in be- 
coming a party to such a transaction and the necessity for his 
personally acting with much circumspection. It is not for this 
Board to express .any opinion whatsoever upon the conflicting 
points of policy or otherwise appearing in these discussions, but 
the futility of the attempt made on legal grounds in the present 
suit to have specific performance of the bargain not made with 
the Manager at all, is now obvioys. 


The judgments of the Courts below are accordingly affirmed. 


There are not further points to which it may be necessary 
briefly to allude. The negotiations canvassed in this information 
took place during the regime of Manager No. 1, and in accord- 
ance with the opinion of the Board confirming that of the High 
Court no concluded agreement as the result thereof was ever 
arrived at. During the regime of Manager No. 2 a compromise 
was entered into of certain conflicting rights and this com- 


promise was recorded and decree passed in accordance therewith , 


on the 24th February, 1909. Accordingly, the attempted bargain 
in the first regime came to nothing: the compromise in the 
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second revime resulted in a transfer of the-hill to the respondent | 
No. 2 and that bargain was duly confirmed by the Court... 


° “It must be taken that the compromise entered into with the 
Manager of the Palgunj Estate in Appeal No. gst of ror4 and 
the conveyance made in pursuance thereof are binding on the 
Raja of Palgunjand his estate to the same extent as if the 
latter had been himself the contracting party.” 


These are the words taken from the judgment of Mutick, J. 
and their Lordships are of opinion that it was an undoubtedly 
sound conclusion to be drawn as in these words :— 

“ There was, therefore, an implied obligation on the transferor 
fot to derogate from the grant.” 


The Board is of opinion that the correct course was ‘alten 


‘upon this point of the compromise of the suit and upon the 


attempt of the Raja of Palgunj to interpose on the subject. 

The last question raised is as to what is to become of the 
Rs. 50,000 which was transmitted in the form of a cheque for 
Rs. 50,000 on the Bank of Bengal by Pundit Mohan Krishna 
Dhar dated the 3rd November, 1908, per a letter from him to 
the Private Secretary of the Lieutenant-Governor.. The dis- 
posal of that remittance still stands upon the footing set out 
in the letter of the 6th September, roto, by Mr. Gourlay, the 
officiating Secretary to the Government of Bengal, to Messrs. 
Morgan & Co. printed on page 15 of the Record. This letter 
concludes in the following terms :— 

“I am, therefore, to request that you will be so good as to 
inform your clients that the arrangement proposed in November, 
1908, has fallen through and that the Accountant-General, 
Bengal, has been asked to refund them with interest at 4 per 
cent, (the Bank rate of fixed deposits), the sum of Rs. g0,000 
which they had paid as premium, 

The right to ingather that sum still stands: upon that- ietie: 
and the monéy will no doubt be repaid upon demand by the 
proper authority accordingly. 


Their Lordships will humbly advise His Majesty that the 
appeal be dismissed with costs. 


` - Appeal dismissed. 
J. Page Thomas.—Solicitor for the appellants. 
Ranken Ford & Chester.—Solicitors for the respondents, 
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ld 
HIGH COURT. : 
GANGA DEI (Plaintiff) civiu 
versus ` ` 1924 
SUKHDEO PRASAD (Defendant).* V June, 24. 


Court Fees Act (VII of 1870), section: (IV) c—Suit fora DANIELS, J. 
. declaration with consequential relief—Court-fee, valuation of. 
Where the wife of a lunatic sued, as manager of her hus- 
band’s property, for a declaration that a deed of gift executed 
by the said lunatic, in favour of the defendant, was null and 
ə void, and for the recovery of the property conveyed by the 
deed, held, that the suit was clearly one for a declaration with 
consequential relief and, therefore, the court-fee was payable 
under section 7 (1V) (c) of the Court Fees Act (VII of 1870), 
Rup Narain v. Bishwa. Nath, [1923] I. L. R., 44 AIL, 629, 
followed. ; 
STAMP REFERENCE under the Court Fees Act. 
The facts appear from the following Office Report :— 
The plaintiff of the suit, out of which this appeal has arisen, 
alleging herself to be acertificated guardian for the management 
of the estate of her husband, who she alleges is a lunatic and 
who has executed a deed of gift in favour of the defendant, 
asked for the following reliefs :— . 
(a) That it may be declared that the deed of gift dated the 
13th September, 1918 and registered on the 9th October, 1918, 
executed by Tribeni Prasad alias Beni Prasad, in favour of 
Sukhdeo Prasad, defendant, is quite invalid and void and that 
the defendant has thereby acquired no right in the property 
mentioned in the deed of gift. 
(b) The actual possession over the culturable land, men- 
tioned in the deed of gift and specified in schedule B below 
may be awarded to the plaintiff, as manager for Tribeni Prasad 
who is of unsound mind as against the defendant. 
(c) That Rs. 483-7 specified below which the defendant 
has realized on account of thé -hypothecation bond dated thé $ 
16th September, 1911, executed by Ranjit Singh in favoyr of 
Beni Prasad alias Tribeni Prasad, who is of unsound mind, e 
may be awarded to the plaintiff as manager for Tribeni 
Prasad aforesaid, with future interest. 
Relief (a) being for cancellation of the deed of gift in ques- 
tion and the relief (b) being for possession over the property 
involved in the same deed are for purposes of payment of court- 
fee to be taken together—one being a declaration and the other 
- a consequential relief. It being so, the principle of the ruling 
of this Hon’ble Court reported in 20 A. L. J. R., at page 587, ° 
* Stamp Ref. in F. A, No, 212 of 1922, 
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applies with full force to this case. This ruling lays down 
that‘ when a relief for cancellation of a deed is coupled with 
that of possession over the property concerned, the court-fee 
payable on the plaint will be ad valorem on the valuation of 
the property in suit. Thus the plaint was liable to be charged 
with an ad valorem court-fee on the value of the suit. 


A5 to the valuation of the suit, the plaintiff in paragraph 11 
of the*plaint gave five thousand rupees (5,000) as value of 
the suit, for purposes of jurisdiction and paid Rs. ro on relief 
(a), for declaration Rs. 21 on relief (b) calculated on five 
times the Government revenue of the property in suit amounting 
to Rs. 272 and Rs. 2-4 on Rs, 25-4 being the market value of 
some other property and Rs, 36-12 on the relief (c) which is 
valued at Rs. 483-7. In all a court-fee of Rs. 70 was paid on 
the plaint. The defendant took exception in para 13 of his 
written statement to this valuation. Thereupon the trial court 
framed an issue on the subject and found that the correct 
valuation of the suit was Rs. 5,260. Therefore the court-fec 
is to be charged ad valorem on this amount which comes to 
Rs, 295, Deducting Rs, 7o already paid, there is a deficiency 
of Rs, 225 payable by plaintiff-appellant for the Lower Court. 


Her claim having. been dismissed by the Lower Court, the 
plaintiff comes up to this court in this F. A. valuing it at 
Rs, 5,260 but paying Rs. yo only, the same court-fee as was paid 
on the plaint. For the reasons set forth above, the memoran 
dum of appeal to this court is deficiently stamped by Rs, 22s. 


The result is that the deficiency payable by the plaintiff- 
appellant for the Lower Court and for this court is Rs, 4g0. 


The following is the objection to the report of the Stamp 


Reporter under chapter 111, rule 10 of the High Court Rules :— 


The suit was by the wife of the Junatic who is a certificated 
_guardian for setting aside the deed of gift executed by the 
lunatic, Tribeni Pershad, in favour of Sukhdeo Pershad, on 
13th September, 1918 and for recovery of possession of the 
property, the subject-matter of the gift. There is no dispute 
as to the payment of court-fees on the relief for cancellation of 
the gift deed embodied in (a) of para 12 of the plaint (see 
Art: 17, Cl. iii and Karan Khan v. Darju .Singh, 1. L.R, & 
All, 331) but the difficulty is caused by reason of the con- 
sequential reliefs prayed for in clauses (b) and (c) of the said 


« para 12 of the plaint at p. 3 of the paper-book. ‘The relief (b) 


prays for recovery of the land which is assessed to Government 
revenue and which is not separately assessed. In support of my 
allegation I rely on the columns 7 & 8 of schedule B attached 
to the plaint (see pp. 7-8 of the paper-book). ‘The value of 
the possessory suit of such lands is governed by section 7, 
para V. clauses b & d of the Court Fees Act, i. e. valuation of 
the land assessed ‘to Government revenue will be g times such 
amount of the Government revenue and in the case of the land 
which is not separately assessed to Government revenue. the 
valuation depends upon the market value of such land. "The 
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valuation of such. land of the former class unde: clfise (b) of CIVIL 
Para V of the section 7 of the Court Fees Act is Rs. 272-11-6 ~~ 
(see p. 8 of the paper-book) and the ‘ad valorem court-fee 1984 
payable thereon is Rs. 21. I submit that the court-fee paid GANGA DE! 


on this part of the relief is, therefore, sufficient. v. 
SUKHDEO 


As to the land that is not separately assessed to Government ‘PRASAD. 

revenue, the market value as required under cle (d) of para 
V of section 7 of the Court-Fees Act is Rs. 25-4-0 (sce p. 8 of 
the paper-book) ; the ad valorem court-fee payable thercon is, 
therefore, Rs. 2-4-0. There will be no separate valuation of 
the house situate in zamindari as it comes under the term 
‘appurtenances’ in line 21 of the gift deed at p. 34 of the paper- 
book (see Abu Hasan v. Ramzan Ali, 1. L. R., 4 All., 381). 


As to the valuation of relief (c) I submit that the plaintiff 
has valued.it for the amount which she wants to realise from the 
defendant; the mortgage bond may be for any amount whatso- $ 
ever; she has nothing to do with it. The defendant has realised 
only Rs, 425-0-o and Rs, 483-7-0 inclusive of interest is due 
to her. She sues the defendant for the recovery of this amount. 
The ad valorem fee payable thereon is Rs. 36-12-09. ° 


I submit that the amount of court-fee paid on all the reliefs 
is sufficient; in view of cl. c of para IV of section 7 read with 
Art: 17, cl. iii, the fixed fee paid on cancellation of the gift 
deed is redundant and is, therefore, excessive. 


The office has made a confusion between the valuation made 
for the purposes of jurisdiction and that made for the purpose 
of payment of court-fee, ‘For the purposes òf jurisdiction, it 
is Rs, g,ooo. See para 11 of the plaint at p. 2 of the paper 
book. It is objected to by the defendant in para tr of the 
written statement at p. 10 of the paper-book, The defendant 
explains it fully in para 13 of the additional pleas at p. 10 of 
the paper-book. ‘I'he court below framed the following issue 
at p. 25 of the paper-book:— 


“Is the valuation put by the plaintiff for the purposes of 
jurisdiction correct?” ae 


The Court decides the issue in the following language al p. 
25 of the paper-book:—“ ‘i'hg plaintiff has valued her claim for 
the purposes of jurisdiction at Rs. 5,oo0o. I think that it is nôt . 
. right in doing so. The zamindari property in suit is yorth ° 
Rs. 3,000 and the bond in question is of Rs. 2,600. ‘The S 
correct valuation should be Rs, 5,260. I, therefore, hold that 
the valuation of the suit for purposes of jurisdiclion is 
Rs. 5,260. “It cannot, by any stretch of language, be con- 
tended that the decision of the court below relates to the valua- 
tion for the purposes of court-fees. I rely on the very ruling, 
Rupnarain v. Bishwanath Singh, 20 A. L. J. R, 587, which 
has been wrongly applizd by the office. When there is a clear 
provision in the Court Fees Act, I do not understand how the 
_ office can demand a court-fee on the valuation which is for 
the purposes of jurisdiction. , 
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Th taxing judge, at p. 589 of the above ruling, says: ‘It 
seems to me clearly against the intention of the, Legislature 
that in a suit (oreappeal) where the question in issue is pos- 
session of land so assessed to revenue, the valuation of the 
property for purposes of court-fee assessment should be other- 
wise-than under section 7 (V) or (b) of the Court-Fees Act.” 


For the above reasons, I submit that the court-fee paid is 
more than sufficient and the office report is, therefore, not 
accepted by me as correct. 


The following is the answer to the objection :— 


The learned counsel for appellant has taken great pains in 
giving a little history of the case and the mode how the valua- 
tion of the suit for purposes of jurisdiction was arrived at 
although all the requisite information was given by me in the 
deficiency report and there was no dispute ‘regarding those 
points. In spite of his endeavour to show that the court-fee 
paid in the case was sufficient, he has to admit (and he did in 
fact admit) that the difficulty is caused by the reason of con- 
sequential reliefs sought for. Then he proceeds toexplain how 
the court-fee on each prayer was paid. This explanation has 
also nothing to do with the real issue involved in the case. 
The chief point in this case is whether according to the ruling 
reported in 20 A. L. J. R., at page 587, there is or is nota 
deficiency in the court-fee, 


I find that there is; for the obvious reason that the suit is 
not for a declaration only or for possession only. Had it been 
a suit for possession not coupled with a prayer for declaration, 
the court-fee payable would have been computed on five or ten 
times Government revenue, But as the suit embraces two 
reliefs, one for declaration and the other for possession, the 
relief for possession is always held as consequential relief. 
Hence the suit is for a declaratory relief where consequential 
relief is prayed and is thus liable to be charged with an ad 
valorem court-fee. 


He contends that Rs. 5,260 is the valuation for purposes of 
jurisdiction of the court and it has nothing to do with the pay- 
ment of court-fee. As to it, I would invite your attention to 
section 8 of the Suits Valuation Act (VII of 1887) and submit 
that the suit having been one to obtain a declaratory decree 

„Where consequential relief is prayed, is governed by section 7, 
clause 4, para a of the Court Fees Act (VII of 1870) which 
is also admitted by the learned counsel. It being so, the value 
as determinable for the computation of court-fees and the value 
for purposes of jurisdiction, will be the same. 


No confusion is made between the valuation for purposes of 
jurisdiction and that for payment of court-fee. ‘The position 
is quite clear. The learned counsel is trying to establish that 
the court fee paid on each prayer taken separately is adequate, 
and, therefore, he lays stress on the valuation for purposes of 
jurisdiction to be taken into consideration quite separately 
from that for payment of court-fee, I have explained above 
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the nature of the suit and also that it requires an 4d valorem CIVIL 
court-fee on the jurisdictional value, Under the circumstances es 
his contention can hold no water at all, . 124 


In the case reported in 20 A. L. J. R., 587, it was held that PANSA DEI 
having asked for cancellation of sale-deed, the plaintiff was EURHDEO 
‘. liable to pay ad valorcm fee on the value of the whole estate PRASAD. 
sold unless his plaint was amended. He refers*to a solitary 
sentence in that case but carefully avoids to say whether the 
facts of the case are or are not distinguishable from those of 
the case before you. I do not think he can draw a line between 
the principles of these two cases. In the very next sentence 
inthe said ruling, His Lordships observed that the plaint had 
been so worded that it fell. within the purview of settion 7 
(iv) (c). 
The following. is the Taxing Officer’s report to the Taxing z 
Judge :— 
The main facts of the case have been clearly stated in: the 
report of the Stamp Reporter and are admitted by the counsel 
for the appellants. . 


The point at issue is whether the suit for the purpose of 
valuation in connection with the court-fees to be paid, falls 
within clause IV (c) or clause V (b) of section 7 of the Court 
Fees Act. 


Two cases have been quoted, namely, Tika Ram and others 
v. Salig Ram and others, 18 A L. J. R., 902, and Rup Narain 
and others v. Bishwa Nath Singh and others, 20 À. L. J. R., 
587. Both the learned Judges in these cases refer to 3 P. L. J.. 
448, where it was ruled that in a suit for a declaration that 
the sale was invalid and for restoration of possession, the 
plaintiff must pay an ad valorem court-fee on the value of the 
whole estate sold, and was not entitled to calculate an ad va- 
lorem duty on ro times the Government revenue; and both agree 
that in that case the cancellation of the sale-deed in question 
was absolutely essential as precedent to the granting of the 
relief of possession. But in 18 A. L. J. R., 903, Tuppatt, J. 
held that in that case and in most others of the same kind, the 
relief of declaration prayed for in ordinary suils for possession 
of property was unnecessary gnd that in such suits the court-fee 
should be paid on ~five times the Government revenue. It s 
is to be noted that in this case the Hon’ble Judge points out 
that “as a matter of actual fact, the plaintiffs did ask in their > 
plaint that the sale-deed be declared null and void as against 
them ” but he states towards the end of his judgmént that “in 
the present case the plaintiffs were not bound to pray for a 
declaration with a consequential relief’’, On these grounds 
he finds that the feé should be and was rightly paid on five 
times the Government revenue. 


In the second case quoted, 20 A. L. J. R., 587, the facts 
were practically the same. The plaintiff entered in his plaint 
a prayer for the relief of a declaration that the sale-deed in 
question was null and void. In this cae the learned Judge 
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(Pictors, J.) felt the same difficulty, He states “it seems 

to me clearly against the intention of the legislature that in a 

+ suit or appeal where the question in issue is the possession of 
land so assessed to revenue, the valuation of the property for 
purposes of court-fee assessment should be otherwise than 
under section 7 (V) (a) or (b) of the Court Fees Act.”.....+ 
“The difficulty remains that the plaint has been so worded 
that it falls within the purview of section 7 (IV) (r)”. And he 
holds that unless the plaintiff can be permitted to amend the 
plaint or the statement of “the amount at which the relief. 
sought is valued’’, that the suit must for purposes of valuation 
of the court-fees fall under section 7 (IV) (c). 
* In the case under consideration a declaration is the first 
relief sought in the plaint, and however unnecessary it may 
have been to enter it, possession thus becomes a consequential 
relief, 

There would appear, however. to be a difference of opinion 
between the two learned Judges of this Court and I accordingly 
refer the decision of the issuc in the present case to the ` 
Hon’ble Taxing Judge. a 
Mohan Lal Sandal, for the appellant. 

Peary Lal Banerji, for the respondent. 
The following judgment was delivered by 


Daniets, J.—This is a reference under the Court Fees Act. 
The plaintiff-appellant, Musammat Ganga Dei, is the wife of 
Beni Prasad alias Tirbeni Parshad. The latter has heen ad- 
judged a lunatic and the plaintiff sues as manager of his pro- 
perty. Previous to his being adjudged a lunatic but while the 
proceedings were pending, Tirbeni Prasad executed a deed of 
gift in favour of the defendants, and they have taken posses- 
sion of the property thereunder. ‘Ihe plaintiff alleges that 
Tirbeni Prasad was a lunatic at the time when this deed of gift 
was executed and she has brought the suit for the following 
reliefs :— . 


` (a) that it may be declared that the deed of gift executed 
by Tirbeni Prasad in favour,of the defendant is invalid and 
void and that the defendant has thereby acquired no right in 
the property mentioned in the decd, ` 


(b) for actual possession of the land conveyed by the 
deed, and 


(c) for the recovery of the amount which the defendant 
has recovered under the deed. 

The court below has found that 'Tirbeni Prasad was of 
sound mind when he executed the deed and has dismissed the 
suit. “The plaintiff bas preferred a first appeal from this deg- 
ree. The question to be decided is whether the suit is one for 
a declaration with. consequential relief on which court-fee is 


e 
e 


VoL. XXIL] - HIGH COURT 951 


payable under section 7 (IV) (c) of the Court Foes Act or 
whether it can be treated as a. suit for possession under sec- 
tion 7 (V}. Now the suit as framed is clearly one fos a 
declaration with consequential relief. It is, therefore, beside 
the mark to suggést that the suit might have been framed so 
as to ask for different reliefs, or, in other words, that it might 
have been framed purely as a suit for possession. Whe plaintiff 
has to pay court-fees on the relief which she seeks to obtain 
by the suit. The relief which she claims being a declaration 
that the deed of gift is invalid against her with consequential 
relief of possession of the property conveyed by the deed, the 
fee is payable under section 7 (IV) (c). As to this I.agree 
with the remarks of Piccort, J. in Rup Narain v. Bishwa 
Nath ('). The appellant must, therefore, make good the 
deficiency in court-fee in this Court and in the court below in 
accordance with the office report. T allow her two months’ time 
to do this. If the court-fee is not made good within the time 
allowed, the appeal will be laid before a Bench for orders as 
being nS Mea stamped. 

Reference answered. 


(1) [1923] I. L. R., 44 All, 629 
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NAYAK VAJESINGJI JORAVARSINGJI 
2 AND OTHERS (Plaintiffs) 
Versus 
THE SECRETARY OF STATE FOR INDIA 
IN COUNCIL (Defendant).* 


Act of State—Cession of territory—Pre-existing rights of inhabil- 
ants—Only valid if recognised by new sovereign. 


When a territory is acquired by a Sovereign State for the 
first time,.that is an Act of State. The acquisition may be by 
conquest or by cession following on a treaty or by occupation 
-of territory hitherto unoccupigd by a recognised ruler. In al] 
such cases any inhabitant of the territory can only make good 
in the Municipal Courts established by the new Sovereign such 

* rights as that Sovereign has through his officers recognised. 
Such rights as he had under the rule of predecessors avail him 
nothing. Even if in a treaty of cession it is stipulated that 
certain inhabitants should enjoy certain rights, that does not 
give a title fo these inhabitants to enforce these stipulations 
in the Municipal Courts. A treaty can only be enforced by the 
contracting parties thereto. Secretary of State for India v. 
Bai Rajbai, 42 1. A., 229; Secretary of State for India v. 
Kamachee Boye Sahiba,7 M.T.A., 476; Cook v. Sprigg, 

-. [1899] App. Cas., 572. ; 

©  -* P, C. A, No. 116 of 1922, 
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CONSALIDAYED APPEALS from the High Court of Judicature 
at Bombay. f 
«A.M. Dunne, K. C. and I. M. Parikh, for the appellants. 
Sir G. R. Lowndes, R. C. and K. Brown, for the res- 
pondent, , Pons ie 
The follpwing judgment was delivered by 


Lorp Dunepin.—In these consolidated appeals the three 
Naiks of Tanda, Chandwana and Katwada respectively, sue the 
Indian Government fora declaration that they are proprietors 
of the whole lands in the Talukas belonging to them and that 
they are not bound to accept a lease of the same in the terms 
offered to them by the Government in 1907. ‘They admit that 
they are bound to pay a jammiabundi or revenue contribution 
but contend that there the right of the Government of India 
ends. ‘Their demand was refused by the District Judge and 
his judgment was confirmed on appeal by the High Court. 


, The lands in question are situated in the Panch Mahals and, 
previously to 1860, were in the domain of Scindia of- Gwalior. 
Oa December 12th of that year Scindia ceded this territory 
to the British Government by a treaty of which Article 3 is as 
follows :— 

“The Maharaja transfers to the British Government in full 
Sovereignty the whole of His Highness’ possession in the Panch 
Mahals and to the south of the river Narbada also Paragna 
Kumghar on the Betwa river on the following conditions :— 

‘ist. That for the lands transferred by His Highness, the 

British Government shall give in. exchange lands of 
equal value calculated on both sides on the present 
gross revenue, 

“3rd, That each Government shall respect the conditions of 

existing leases until their expiry, and that in order 
„that this may be made clear to all concerned, each 
Government shal! give to its new subjects leases for 
the same terms of years and on the-same conditions 
as those which they at present enjoy. 
< “ath, That each Government shall give to its new subjects 
‘Sanads’ in perpetuity for the rent-free Jands—the 
° Jageers the perquisites and the hereditary claims 
(4. e , ‘Huks and Watans’) which they enjoy at 
present under the other Government.” 


Their Lordships will have occasion presently to enquire into 
the circumstances of an earlier date, but, for the moment, they 
pause at this date because what happencd in 1860 determines 
the law of the case. This law was most clearly laid down in 
the judgment of the Board delivered by Lorp ATKINSON in the 
case of Secretary of State for India v. Bai Bajbai, 42 I,A., 
229. Their Lordships do not propose to repeat what was there 
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said. It was no new law that Lorn ATKINSON laid down. The 
“same had been held in the case of Secretary of State for India v. 
Kamachce Boye Sahiba (1) and Cook v. Sprigg (°). But a 
summary of the matter is this; when a territory is acquired by a 
sovereign state for the first time, that is an Act of State. It matters 
not how the acquisition has been brought about. It may be by 
conquest, it may-be by cession following on treaty,sit may be by 
occupation of territory hitherto unoccupied by a recognised ruler. 
In all cases the result is the same. Any inhabitant of the territory 
can only make good in the municipal Courts established by the 
new sovereign such rights as that sovereign has, through his 
officers, recognised. Such rights as he had under the rule of 
predecessors avail him nothing. Nay more, even if in a treaty 
of cession it is stipulated that certain inhabitants should enjoy 
certain rights, that does not give a title to these inhabitants to 
enforce these stipulations in the municipal Courts. The right 
to enforce remains only with the High Contracting Parties. 
This is made quite clear by Lorp ATKINSON at page 268, when, 
citing the Pongoland case of Cook v. Sprigg (supra), he says: 
“Tt was held that the annexation of territory made an Act 
of State and that any obligation assured under the treaty with 
the ceding State either to the sovereign or the individuals is 
not one which municipal Courts are authorised to enforce.” 
Their Lordships have thought it necessary so far to repeat what 
has been said before because the appellants’ counsel sought to 
make two points. He said that Act of State had not been 
pleaded before the Judge of first instance and ought not to 
be given effect to now. Their Lordships think that at least 
the appellants themselves recognised the true situation when, 
in paragraph 6 of the plaint, they say: “after the advent 
of the British rule the ancestors of the plaintiff used to be 
treated as proprietors of the estates in the same way as the 
other Talukdars in the Panch Mahals.” But in truth no plea 
‘specifically using the words “Act of State” is required. If 
there existed a right, either admitted or that could be established 
by decree of Court, and that right it was alleged was taken by 
an Act of State, it would be necessary so specifically to plead, 
but that is not the situation. The moment that cession is 
admitted, the appellants necessarily become petitioners and have 
the onus cast on them of showing the acts of acknowledgment, 
which give them the right they wish to be declared. The other 
point was that, in virtue of certain general declarations, the 
appellants, became entitled to enforce the treaty. The general 
declarations will be subsequently examined. If they give a 
right of themselves well and ‘good, but they can never have the 
effect of altering the law as above stated; that is to say, of 
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right to force the conditions of the same in a municipal 
Court. X 


"The whole object accordingly of enquiry is to see whether, 
after cession, the British Government has conferred or acknow- 
ledged as existing the proprietary right which the appellants 
claimed. Thg appellants first sought to prove that under Scindia 
they were proprietors. The defender retorted that they were 
merely farmers of reveriue. Certain documents were produced 
out of the Gwalior repositories and controversy was raised as to 


_whether they were genuine or had been tampered .with. Their ' 


Lordships, for the reasons of law above stated, think it quite 
unnecéssary to consider this question because their view of what 
was the tenure under Scindia has no bearing on the question. 
The view of the officials of the Government as to that would 
influence them to make up their minds as to what title should be 
given or recognised, but even then, as far as their Lordships are 
concerned, it is what they did after investigation, not what they 
theught at investigation, that is matter of moment. 


The first touch between the Government of India and these 
people did indeed precede the cession. In 1850-51, owing to 
frontier troubles, it was thought expedient that a lease of all this 
territory should be granted to the company, who thereupon 
managed the territory, respecting the rights of the inhabitants 
as they found them. As a matter of fact the ancestors of the 
appellants at that time were the holders of pottas for an 
unexpired term, these pottas having been granted by Scindia 
and payments were under them made payable to the company. 
Their Lordships will at once, in order to show that they have 
not been swayed by any contrary contention, make the concession 
that the mere fact that the document of title held Ly the appel- 
lants is called a potta, and that they executed a kabulyat in 
similar terms is not conclusive of the question of whether they 
were mere leaseholders, i. e., farmers of revenue, or were true 
proprietors paying a jammabundi to the overlord. The teim 
potta might quite appropriately be used for the instrument fixing 
guch jammabundi. The term of the existing pottas expired in 
1859, and in February 1860 Captain Buckle, who was in charge 
for the Government (who had by this time succeeded the Com- 
pany), granted, on the part of the Government of Scindia, three 
pottas to the appellants for a period of three years from 1860 
to 1863. One of these pottas may be taken as a sample. The 
jaymmabundi for each year is fixed at Rs. 5,617-5-3. This 
was made up of Rs. 5,000 for the “ jammabundi revenue,” 
Rs. 217-2-5 for a balance and Rs. 600 a debt due to Jamadar 
Satarkhan. This last was an old debt due by the Naik which 
the Government was making him pay. Clause 2 provides for 
the Naik finding security from a banker, a proceeding unneces- 
sary if the land could have been attached, but quite necessary 
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if the lessee was not proprietor but merely a farmer @ revenue. 
Then there is a clause binding the Naik at the terminatién of 
the potta to “ hand over” the villages to the Government. ° 


In 1860, in December, as already stated, came the cession. 
Immediately after the cession the Government set itself to 
enquire what were the estates transferred and what were the 
tenures of their new subjects. This was necessary, first of all, 
because as land of equal value elsewhere was to be ceded to 
Scindia, it was necessary to note the exact value of what had 

” been taken over, and also because undoubtedly the Government 
wished to give effect to the terms of the treaty above quoted 


and in particular to the fourth head of the 3rd Clause. Atcord- -> 


ingly Captain Buckle, who was in charge, was told to make 
enquiries and furnish exact lists giving particulars of extant 
leases, also the names of all Jaghirdheers and their tenures and 
all charitable and rent-free holdings. Buckle made a report and 
in this report he enters the appellants as mere leascholders and 
not as Jaghirdheers holding proprietary interests. No doubt 
this was, so to speak, behind the backs of the appellants but it is 
significant as being the foundation of the action which followed. 
The pottas which had been granted expired in 1863, consequently 
they had to be renewed. The Government officers proposed 
some increase of rent. In the meantime some outsiders made 
offers to take leases of the 3 Talukas for a rent preposterously 
higher than anything hitherto received. The Naiks had got 
wind of this and made representation to the Government in 


August, 1863. Their prayer is worded “As Government had . 


been taking care of us they will be graciously pleased to grant 
us a potta to do which they are quite competent.” 


The Government came to the conclusion that they would not 
accept the outsiders’ offer in view of the long time that the Naiks 
had had possession and renewed on the same terms. In 1868 the 
question came up again. There was a long enquiry by the 
Government as to the precise position of the Naiks. Asan 
interim arrangement a lease was granted on the old terms to 
endure till the survey. This ase also provided for handing 
back the villages at the expiry of the period. The enquiry 
dragged on for some years, but in 1876 the Government came 
to a decision that the Naiks were not entitled to hereditary 
rights, but might be continued as leaseholders so long as they 
behaved themselves. This determination was conveycd to the 
Naiks by letter of 12th June, 1876, which contains the following 
passage ;:— 

“It appears that under the old rule the Pottas (leases) of 


these villages were also given several times to other people, 


besides these Naiks, and from this it appears that their status 
may not be of hereditary Talukdars ; but for about the last fifty 
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years the vahivat (management) has been smoothly carried on 
by the houses (families) of the three Naiks under their res- 

*, pective Pattas and Meherban Propert Saheb and Major Voice 

Saheb have expressed their opinions that the management under 

the Patta may continue with the Naiks so long as they properly 

take care of ihe villages. Hence this question is decided 
accordifgly, The Pattas of the three Talukas are to be con- 
tinued till the survey takes place. The Survey Department has 
taken the trigonometrical Survey of the three Talukas and it 
may be suitable to fix the amounts of the Pattas, keeping in 
view the trigonometrical measurements at the time of the Survey. 

No hereditary right of the Naiks is admitted in the preparation 

of the Pattas.” 
` In 1881, the survey having been introduced, the Government 

cdme to a resolution as to what leases should be granted. They 
were to be on a sliding scale calculated on the survey assessment 
and allowing the Naiks azo percent. margin. ‘This proposal 
must have been communicated to the Naiks, though there is no 
disect evidence to that effect, for in 1883 there is a petition from 
the Naiks complaining of the proposal as calculated to impoverish 
them; complaining of the taking away of the forest land, and 
offering as evidence of right a document granted in Scindia’s 
time. This petition was refused in 1883 and the refusal com- 
municated to the Naiks. In 1887 the question of the forest land 
arose in an acute form. The Naiks petitioned against the taking 
of the forest land by the Government. In the petition they 

really sought to re-open the whole question. Thus, in Article 7 

of the petition of 31st October, 1887, they say as follows :— 

“9, If our right is considered by the Government as specially 
that of Ijardar mentioned above, it is a great mistake; we have 
tbe right of ownership over our village, which is handed down 
from generations; we had been recovering and we have been 
recovering the Jamabandi tax, Vaje (payment in kind), etc., 
from our villages in any manner we like. Also we gave (land) 
to others free from-any tax; we had been and have been giving 
as a loyal subject to the late and present Government a certain 
amount as Chauth in lieu of remaining under their protection.” 

* This petition was considered, was not sanctioned, and a 

reply sent in the negative on April 26th, 1888. Under the 

Forestry Acts the Naiks could have appealed against this order, 

but did not do so. l 

In 1902 thẹ Naiks again sought to raise the whole question 
by sending a memorial to the Government, in which they went 
over the whole ground again and claimed to have proprietary 
rights. This was sent to headquarters, when a report from the 

Under-Secretary, inter alia, said as follows :— 

“4. The question as to the proprietary rights of these Naiks 
in their villages. was fully inquired into and decided in the year 
1880, and we aré of opinion that no valid reason has now been 
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shown for re-opening it after so long an interval of¥time. We 
are also of opinion that as the status of the memorialists is 
that of mere leaseholders, holding their leases at the pleasure 
of Government, their claims to the sole proprietary title im the 
forests within the limits of their villages cannot be admitted, 
And the final determination of the Government was conveyed 
in a resolution of 13th December, 1902 :—, s- 

“The evidence collected by Mr. Beyts ciearly showed that 
‘these Naiks never acquired the position of Talukdars, but that 
they were merely leaseholders, and in paragraph x of Govern- 
ment Resolution No, 2,783, dated grst May, 1880 (copy ap- 
pended), the following orders were passed by this Government.” 


In 1904 there was a final report from the Government officials 
as to the leases, which, as already noticed, had not actually been 
granted. By this time there had been complaints of what the 
Naiks had been doing, and some of the officials were anxious 
that no new leases should be granted to the Naiks, but that the 
whole villages should be made kasla. The Government, however, 
determined that the’ Naiks should have another chance, and 
the leases were.offered, upon which they took the present pro- 
ceedings. 

It is abundantly clear from what has been above set forth 
that, although the Government officials took great pains to deter- 
mine -what was the position cf the Naiks, they came to the con- 
clusion.that their rights were not those of hereditary proprietors. 
To say that is, in view of the law as laid down above, to say 
enough; but their Lordships will notice what has been urged on 
the other side. It is pointed out that the Naiks have been in 
the saddle for along time. This is true, and it is to this fact 
that they held their position as leaseholders at all. But for that 
löng possession the villages would have been made kasla as 
others had been. 

Then it is said that, by the terms of certain proclamations, 
the Government acknowledged the right. The proclamations in 
1852, when there was merely a transference for administration 
purposes, are neither here nor’ there. When we come io the 
cession the proclamation referred to is in these terms :— , 

“I wish to let you know in time that the laws of the British 
Empire will be in force from the rst of May next in the Panch 
Mahals. 

“9, It has hitherto been the practice to reserve Civil suits 
against the lands or houses for arbitration, 

“3, That can no longer be the case; asuit once filed canno 
be withdrawn unless by the consent of the complainant and the 
law will be enforced. j ; ; . 

“4. Asa friend of all your ancient houses I wish to warn 
you beforehand against debt. If you wish to-prescrve your 
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pres@nt position, you should avoid it as the most unfortunate 
«thing which can happen to you,” 

. Then follows a list of names, among which are persons who 
hate had acknowledged to them a real proprietary right, and in 
this list occurs the names of Katwada, Chandwana and Tanda. 
There is also, especially in the Naiks’ petition, reference made 
to proclam&tions made at the time of the Darbar. There are 
two answers to be made to an argument founded onsuch docu- 
ments. The first is that a mere general statement that existing 
rights would be upheld could never prevail against exact deter- 
minations such as have been above set forth. The second is 
that any statement in general terms that rights will be respected 
must necessarily mean as these rights are on investigation deter- 
mined by the Government officials. To suppose that by such 
general statements in a proclamation the Government renounced 
their right to acknowledge what they thought right and conferr- 
ed on a municipal Court the right to adjudicate as upon rights 
which existed before cession, is, in their Lordships’ opinion, to 
niisapprehend the law as above set forth. It was also urged 
that the Government had recognised certain free grants which 
had been made in the past by the Naiks. This is true. But 
the Government had directed a special head of inquiry to be 
made as to free grants. ‘The wish not to disturb persons whose 
tenure had been, de facto, free was a generous policy. But to 
infer from this generosity that the Government was admitting 


‘that the grants had originally been properly made and that 


from that admission flowed the further admission that the 
Naiks were true proprietors is to make a mere inference over- 


ride a direct statement. One other matter may be noticed. The 
Naiks’ susceptibilities seem to have been aroused by the term 


“ Tjardars ” being used as to them, and requested that the term 
“ Talukdars’’ should be used. The Government reply is as 
follows :-— 


“In reply to his petition. dated 26th September, 1898, to the 
address of Government, Naik Ratansing Pratapsing of Tanda in 
the Dohad Taluka of the Panch Mahals District, is informed 

° that Government have no dbjcction to his being addressed as 
' Talukdar’ instead of a ‘ Patadar’ in official communications, 
*but it should be distinctly understood that this concession will 
not in any way affect the orders passed by Government in May, 
1880, regarding the tenure of the Petitioner’s holding.” 


Now, the resolution of 1880 referred to was the foundation 
of the proposals as to the 10 per cent. margin, which, denying 
the proprietary rights of the Naiks, was objected to by the 
petition which was refused in 1883. 


I'or these reaspns their Lordships are satisfied that this 
appeal must be dismissed with costs, and they will humbly advise 
His Majesty accordingly. 


o . 


` 
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Their Lordships feel bound to call attention to the state of 
the record. In the teeth of directions issued from the office no 
trouble whatsoever had been taken with the arrangement of the 
record, and it came before their Lordships in quite a disgracéful 
state of confusion. Had the appellants been successful their 
Lordships would not have hesitated to disallow in toto the 
solicitors’ fee for perusing the record. 


Appeal dismissed. 
T. L. Wilson & Co.—Solicitors for the appellants. 
The Solicitor, India Office.—Solicitor for the respondent. 





RAI RADHA KISHUN anp orHeErs (Defendants) 
CeCTSUS 7 
JAG SAHU ann orHers (Plaintiffs).* . 
Hindu Law—lVidow, mortgage by—Suit, against reversioner— 
General plea of want of legal necessity—Jurisdiclion io reduce 
rate of interest. 

In a suit to enforce a mortgage granted by a Hindu widow. a 
general’ plea of want of legal necessity includes the denial 
of the existence of a necessity for borrowing money at the 
stipulated rate of interest and on such general plea the defend- 
ant is entitled to question the propriety or the reasonableness 
of the rate of interest charged. Evidence on the lender's part 
that the money could not in the circumstances have been 
raised at less interest would ordinarily shift the onus primarily 
resting upon him, but where there is no evidence and the in- 
terest charged is far in excess of commercial rates, the lender 
does not discharge the burden of proof, 


APPEAL from the High Court of Judicature at Patna. 

K. Brown, for the appellants. 

‘A, M. Dunne, K. C. and T. B. W. Ramsay, for the respond- 
ants. 

The following judgment was da by 

Lorn Dunepin.—The present action was brought to enforce 
a mortgage on the family estate which had been executed by a 
purdanashin lady, now deceased, who had had a widow’s right 
in the said estate. The mortgage bore to be for Rs. 775 with 
compound interest. at 24 per cent. and half-yearly rests. The 
Subordinate Judge held that the mortgage was enforceable only 
as to Rs. 329. Necessity as to the remainder not having been 
proved, he decreed for Rs. 329 as principal and for interest 
at only 24 per cent. simple. This brought out the interest at ° 

* P, C. A. No. 51 of 1923, . 
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Rs. 117842-9. The\High Court agreed as to-the principal but 
held that compound interest should be charged, which brought 
oyt the total sum at Rs. 18,548-11-4. 

*The view of the learned Subordinate Judge is concisely 
espesa in his finding on the 5th issue. He says :— 


“Issue No. 5.—The amount covered by both the handnotes 
(Ext. Pand 2 (a) ) carried interest at 2 per cent, per month; 
The bond in suit was executed only a month. or so after the 
execution of these handnotes and there is absolutely no evidence 
adduced by the plaintiff to show that pressure for. repayment 
of the amounts due on them was so great as to compel Bachu 
Kuar to agree to pay compound interest at 2 per cent. with six- 
monthly rest. Compound interest at this rate seems to be very 
high and the extent of its exorbitancy can be well gauged by 
the fact that Rs. 775 has run to Rs. 14,500 from October, 1902, 
to November, 1915. To make the defendants liable .for such 
exorbitant interest the plaintiffs were bound to prove that 
Bachu Kuar could not get money at a lower rate but this they 
have not done (6 C. L. Journal, p. 462). I would, therefore, 

* allow simple interest at 24 per cent. per year as stipulated for 
by the notes (Ext: I and 2). 


The learned Judges of the High Court reversed because, in 
their opinion, there was no specific statement in the defendants’ 
pleading raising the question of the necessity for the rate of 
interest and that, therefore, the Subordinate Judge was wrong 
in going into the matter. 


This point has, in their Lordships’ view, been clearly decided 
by the Board. Turning to the pleadings in this case the defend- 
ants, in their written statement, allege as follows :— 


“ The bond sued upon is entirely illegal and without passing 
of consideration and is without legal necessity.” 


Now, in the case of Nazir Begam v. Rao Raghunath 
Singh (+), the judgment of the Board is as follows, at p. 148 :— 


“In the written statement applied on behalf of the defend 
ants one of the points taken was that the property mortgaged 
was ancestral property and that there was no legal necessity to 
execute the document sued upon, In the view which the High 
Court took of this plea, a view from which théir Lordships see 
no reason to differ, it made it open for the defendants to 
contend that though the necessity for borrowing the principal 
sum was accepted, there was no necessity to borrow on the very 
onerous terms of this mortgage. This line of defence being 
thus open to the defendants; the pleas laid down by this Board 
in Rajah Hurronath Roy Bahadoor v..Rundhir Singh andi in 
Nand Ram v. Bhapal Singh apply.” 


This makes clear two points. First thata plea in general 
terms opens the defence that there was no necessity-to borrow 
at the high rate-of interest and, second, that the onus of show- 


ev (1) 46L A., 145. 


* 
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ing there was necessity lies on the lender. But there is further 
and subsequent authority. In the case of Munna Lal? 20th 
July, 1919, not reported, the passage just cited is repeated and 
affirmed and, lastly, in the case of Ram Bujhawan Prosad 
Singh v. Nathu Ram, (7) there is this passage :— . 

“Tt is not possible to say, after the decision of the Board 
in the case of Nazir Begam already referred to, that a plea of 
no legal necessity for a loan and that the property is not at all 
liable for the payment of the amount claimed does not open the 
door for a defendant to say that the rate of interest is excessive 
and place on the plaintiff the onus of proving that the rate of 
interest is not excessive, having regard to all the circumstances 
which prevailed when the loan was made,” 

In view of these authorities their Lordships cannot consider 
the question as still open. A plea in general terms as here 
raises the question and the question being raised the onus is on 
the lender to prove that the necessity included borrowing on 
such terms. As in all questions of onus, a certain amount 
of evidence may cause the onus to shift, and evidence onthe 
lender’s part that the money. could not, in the circumstances, 
have been raised at less interest would suffice to shift the onus 
so that, if the defendant led no evidence to controvert that 
statement, the lender would prevail. But when there is no 
evidence and it is evident on the face of the document that the 
interest charged is far in excess of commercial rates, then 
undoubtedly the lender has not discharged his task. For these 
reasons their Lordships are of opinion that the judgment of 
the High Court cannot be supported on the grounds given. 


The plaintiffs’ counsel urged that if this view should prevail 
the judgment of the Subordinate Judge should not be restored 
simpliciter but the case should be remitted for further enquiry 
and he called attention to the fact that certain evidence proffered 
was refused by the Subordinate Judge as unnecessary and that 
a petition to the High Court for allowance of this evidence 
was not dealt with as, in view of the finding of the High Court, 
it became unnecessary to deal with it. 


Now, the evidence in question consisted of the production 


of two bonds granted by the same widow borrowing at a high. 


rate of interest and decree obtained on one of the bonds, and 
the tender of a witness to speak to the execution of one of the 
bonds. Their Lordships do not think that a remit is necessary. 
Evidence simply that on one other occasion the widow had 
borrowed at high interest is not in any way conclusive as of 
what she might have done on the occasion in question, and as 
no other evidence was tendered, their Lordships think that the 
Subordinate Judge was justified in saying, as he did, that 
“there is no evidence adduced by the plaintiffs to show that 
(1) sol A, i4. ° 
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` 
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CIVIL pressure far repayment of the amounts due on them was so 


1954 great"as to compel Bachu Kuar to agree to pay compound i in- 
— terest at 24 per cent. with a six-monthly rest.” - 
RAI RADHA 


KISHUN ` Their Lordships will, therefore, humbly advise His Majesty 

EA that the appeal-should be allowed and the decree of the Súbor- 

Jac Sanu. dinate Judge restored, the appellants to have their costs here 
Lord and in the Courts below. 

Anca The petition of the respondents for the admission of further ` 

evidence will be formally dismissed with costs. `- 
Appeal aliowcd, 
Hss S. L. Polak.—Solicitor for the appellants. 


Barrow, Rogers & Nevill.—Solicitors for the respondents. 





CIVIL -KENCHAVA KOM SANYELLAPPA HOSMANI 
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Vint versus f 
2 Pud GIRIMALLAPPA CHANNAPPA SOMA- 
LORD z 7 * 
T SAGAR (Plaintiff). 
LORD ever EP E PEPE of murdered person—Murderer 
PHILLIMORE __. disqualified from inherilance—Bandhus -of equal degree—Pre- 
c con. "ferential right of-males over females, 
SIE JON _ Principles ‘of’ equity, justice and good conscience wholly 
j disqualify a'murderer from succeeding to the estate of the 
murdered. person nor can any title be claimed through the 
murderer.. He should be treated as non-existent and not as 
one who forms the stock for a fresh line of descent, ` There 
being no.clear rule of Hindu law on the subject, the above rule 
applies to Hindus also. Between Bandhus of equal nearness 
to the propositus, male members of the family are to be preferr- 
edto females, in Madras and Bombay where certain female 
Bandhus are also allowed to inherit. 
: . ÅFPEAL from the High Coutt of Judicature at Bombay. 
° “E. B. Raikes, for the appellants. 
° ` he other side was not represented. 
. The following judgment was delivered by 
Lord ' Lord PHILLIMORg.— This case involves some questions of 


Phillimore, importance, The parties are all relations, descendants of one 
Hanmanna. He had three children—a daughter, Basava, whose 
son Girimallappa Channappa Somasagar isthe plaintiff and 
present respondent;-ason Vadakappa who had two daughters, 
` Kenchava and Cangaia: -who are the defendants and present, 


*.P.C, A. No, yoo of 1922. 
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appellants—and a son Hanmappa—of whom more¢hereafter. CIVIL 
The third child of Ilanmanna was another son, Ramanna, Since toed 
deceased. Ramanna married Chanbasava; they had no children, — 
but they adopted as a son, Parappa. He died a month after KENCHAVA 


Kom SAN- 
Ramanna. Thereupon, his adoptive mother Chanbasava suc- YELLAPPA 


ceeded to the property for the ordinary Hindu woman's estate, HOSMANI 








-and upon her death, descent would have to be traced to isis 
Parappa as the propositus; and Hanmappa, if he survived LAPPA 
Chanbasava, would be the natural heir to Parappa. Noe 
The relationships can be illustrated on a genealogical table, 
thus :— Pre 
. hillimore, 
HANMANNA, 
| ae a 
| | . 
Vadakappa. . Basava. Ramanna: Died 1911-12, 
i ; | ==Chanbasava 


| (Murdered 1914). 
l x 
| 





| | Parappa (adopted son, 
A died one month 
Kenchava Gangava Girimallapa after Ramanna), 
(Deft. 1). (Deft. 2). (Plaintiff). 
= Ningappa. 
-(Deft. 3) 
Hanmappa 


(Murderer of Chanbasava 
and transported for life). 


In 1914, Hanmappa had a quarrel with his aunt Chanbasava 
and murdered her. He was tried and sentenced to transport- 
ation for life. The matter to be determined in this case is 
who, in these circumstances—the Hindu woman’s estate of 
Chanbasava having been brought to an end—is to succeed as 
heir to Parappa’s property. 


The defendants, Kenchava aad oe the ee of 
Parappa’s uncle, obtained possession. Thereupon, the plaintiff, 
as son of Parappa’s aunt, sued claiming to have a better title. 
The defendants being in possession—while averring their better 
title—also rely as they are entitled to do, upon the contention 
that the real title is in or through the murderer Hanmappa. 


The case therefore raises three questions— 
Can the murderer succeed? l 
If not, can title be claimed through him? ye 


Tf not,—and he is to be wiped out altogether—who.: are 
the heirs of Parappa? 


ne 
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And tę this last question there are three possible answers: 
The *three cousins may be entitled equally; or the daughters of 
the uncle may succeed alone; or the son of the aunt niay succeed 
alotfe. 


As to the first two questions, the Subordinate Judge held 
that the matter was provided for by Ilindu law, and that this 
law disqualfied a murderer from succeeding to an estate, the 
succession to which he had accelerated by killing the woman 
who had a previous interest during her life. But in compliance, 
as he considered, with a decision of the Iligh Court of Madras, 
he held that nevertheless the murderer did take the legal estate, 
though he was disqualified from having any beneficial interest. 
He further held that this disqualification was not confined to a 
personal disqualification of the murderer, but wiped him out 
from the line of descent, so that the heirship to the propositus 
Parappa is to be traced directly and not through him. 


The High Court came to the same conclusions, that is to 
say that the murderer had no title, and that the heirship was not 
to be traced through him, but on a somewhat different line of 
reasoning. The learned Judges thought that there was no 
Hindu law which governed the matter,so that they had to 
have recourse in obedience to the Bombay Regulation of 1827, 
No. 4, section 26, to the principles of equity, justice and good 
conscience. And-while thinking it immaterial whether the 
murderer had the legal estate vested in him or not because “in 
either case he must for the purpose of the inheritance be treated 
as if he were dead when the inheritance opened and as not being 
a fresh stock of descent,” they thought it * simpler to say that 
the exclusion extends to the legal as well as beneficial estate.” 


Before this Board, it has been contended that the matter is 
governed by Hindu law, and that the Hindu law makes no pro- 


. 


vision disqualifying a murderer from succeeding to the estate of . 


his victim and therefore it must be taken that according to this 
law he can succeed, and he being alive, the plaintiff has no title., 


. Their Lordships do not take this view. There is much to 
be said for the argument of the Subordinate Judge that the 
printiples of jurisprudence which can be traced in Hindu law, 
would warrant an iafcrence that according to that law a man 
cannot take advantage of his own wrong, and that if- this case 
had come under consideration by the Hindu sages, they would 
have determined it against the murdercr. But it is unnecessary 
so to decide, because the alternative is between the Hindu law 
being as above stated or being for this purpose non-existent, 
and in this latter case the High Court have rightly decided that 


* the principles of equity, justice and good conscience exclude the 


murderer. 
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The English law on this subject is based upon prynciple and 
is well settled. .It is‘ true that the reported decisions have*been 
in cases where the murderer was a devisee or legatee under 
the will of the murdered person, and that Jores, J., in’ Re 
Houghton (') thought ita matter for consideration whether 
the same rule would apply in the case of an intestacy, and 
cited a decision of a Court in the U. S. A. by Which it was 
held that the provisions of the Statute of Distributions were 
paramount and forbade the consideration of any disqualification. 
But the actual decision of Joyce, J. was rested upon another 
ground anda quite satisfactory one; and their Lordships are 
unable to follow the reasoning of the learned American judge. 
“Statutes regulating heirship or descent, or giving force to wills 
and to the devises contained in ‘wills should be read as not 
intended to affect paramount questions of public policy or depart 
from well-settled principles of jurisprudence. 


In their Lordships’ view it was rightly held by the two 
Courts below that the murderer was disqualified ; and with 
regard to the question whether he is disqualified wholly or only 
as to the beneficial interest which the Subordinate Judge discuss- 
ed, founding upon the distinction between the beneficial and 
legal estate which was made by the Subordinate Judge and by 
the High Court of Madras in the case of y edanayaga M udaliar 
v. Vedammal (*#), their Lordships reject, as did the High 
Court here, any such distinction. ; The theory of legal and 
equitable estates is no part of Hindu law and should not be 
introduced into discussion. 


The second question to be decided is whether title can be 
claimed through the murderer. If this were so, the defendants 
as the murderer’s sisters, would take precedence of the plaintiff, 
his cousin, In this matter also, their Lordships are of opinion 
that the Courts below were right. The murderer should be 
treated as non-existent and not as one who forms the stock for 
afresh Jine of descent. It may be pointed out that this view 

was also taken in the Madras case just cited. 


as contended that a different ruling was to be extracted 
m the decision of the Bombay High Court in Gangu v. 
Chandrabhagabai (3). This is not so. In that case, the Wife 
of a murderer was held entitled to succeed to the estate of 
the murdered man; but that was not because the wife deduced 
title through her husband, but because of the principle of 
Hindu family Jaw that a wife becomes a member of her 
husband’s gotra, an actual relation of her husband s relations 
in her own rigbt, as it is called in Hindu law a gotraja-sapinda. 
The decision therefore has no bearing on the Present case. 

(1) [r915] 2 Ch., 173. (2) [1904] I. L. R., 27 Mad., gor, 
(3) [t907] I. L. R, 32 Bom, 275. 
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It remains to be determined whether as between the appel- 
lants*and the respondent—all three being first cousins of the 
propositus—any distinction is to be made by reason of their sex 
or the sex of their parents. The Subordinate Judge thought 
that there was no distinction to be made between bandhus of 
equal nearness, and that all took equally, and so he gave to the 
plaintiff a tltrd of the property. 


Both parties appealed to the High Court, which held that 
as between bandhus of equal nearness to the propositus, male 
metubers of the family were preferred to female, and gave 
judgment that the plaintiff should take the whole. 


The case against this decision has been very fully argued 
before their Lordships by counsel for the defendants-appellants. 
Ele brought a number of authorities before their Lordships for 
review, all of which have been considered. 


In the result, however, for the purposes of this case, the 
matter can be brought into a short compass. Both the Sub- 
ordinate Judge and the High Court agreed—indeed the Sub- 
ordinate Judge said it was conceded in argument on both sides— 
that the plaintiff and the defendants are bandhus (bhinna gotra 
sapindas) of an equal degree being sapindas within four degrees 
of the common ancestor. This being so, no reason is shown in 
their Lordships’ opinion why the defendants as daughters of the 
deceased father’s brother should take in preference to the plaint- 
iff who is the son of the deceased father’s sister. So far again, 
both courts are ij agreement, and their Lordships are in agrec. 
ment with both caurts. That leaves to be determined the point 
on which the two courts differ, the Subordinate Judge having 
held that all three should share alike, and the High Court having 
given preference to the plaintiff as being a male. 


Now it was decided by the High Court of Madras in 1889, 
in the case ef Narasimma v. Afangammal (1), that a father’s 
sister was postponed to a mother’s brother by reason of the 
general preference given among bandhus to male over female 
heirs. ‘Chis decision was quoted without disapproval by their 
Lordships on this Board in the case of Vedachela Mudalliar v. 
Subramania Mudalliar (°). 


But the High Court of Bombay in 1902 in the case of 
Saguna v. Sadashiv (3), came to the conclusion that however 
this might be in Madras it was diflerent in Bombay. The 
Judges gave preference to the father’s half-sister over the 
mother’s brother, and did not follow the case of Narasimma v. 
Mangammal (!) which was quoted to them. And it was upon 

(3) a l. L. R., 13 Mad,, 10. 
(2)* [1921] 48 I. A. at 360. 
(3) eat L. R., 26 Bom.; 710. 
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this decision of the High Court of Bombay that dhe main 
argument of counsel for the appellants was founded. 


When analysed, bowever, the decision of the Bombay Coytt 
comes to this only. ‘There may or may not bea preference 
among bandhus of males over females, if they are otherwise in 
the same position, but there is a prior and paramount enquiry 
whether they are bandhus on the father’s side or on the mother’s 
side—those on the father’s side having the precedence. 


The question of priority as between atma bandhus ex parte 
paterna and those ev parte materna has been the subject of much 
discussion—the latest word on the subject being found in Yeda- 
chela Mudaliar v. Subramania Mudaliar (?), which decided 
in 1921, that as between pitrubandhus and matru bandhus, the 
preference given to the former is settled. 


The case now before their Lordships is not affected however 
by these considerations, as both sets of claimants are related on 
the father’s side. 


_ In 1908, the High Court of Madras in Rajah Venkuta 
Narashime v. Rajah Surenani (7), again decided that in that 
Presidency a male bandhu is entitled to preference over a female 
bandhu, even though the latter is nearer in degree. Saguna v. 
Sadashiv was not referred to in the judgment, but it Iwas 
unnecessary because there was no contest between maternal and 
paternal bandhus. 


Then in Balkrishna v. Ramkrishna (8); decided in 1920 by 
the High Court of Bombay—consisting of the same Judges 
who decided the case now under appeal the authority of Rajah 
Venkata Narashima v. Raja Surenani was followed. The prin- 
ciple that among bandhus the male is entitled to preference over 
the female—even though the latter is nearer in degree—was 
accepted as being law for the Bombay Presidency as much as 
for the Madras Presidency; and preference was given toa 
mother’s sister’s son over a brother’s daughter. In that parti- 

éular case the actual decision would appead to conflict with 

Saguna v. Sadashiv, because it epparently ignored the supposed, 
prior and paramount claim of paternal over maternal bandhus; 
and it would seem that for some unaccountable reason, (Sa- 
guna v. Sadashiv was not cited to the Court. Whenever there- 
fore the two conflicting principles of preference of the paternal 
over the maternal line and preference of the male over the 
female sex, in the Presidency of Bombay, have to be weighed, 
the Court which weighs them will have to choose between these 
two decisions of the High Court. 

(t) [1921] 48 1. A., 349. 

(2) [1908] I. L. R., 31 Mad., 321 

(3) 1920] I L. R., 45 Bom., 353. 
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CIVIL But itgwill be seen from this summary that there is no case 
cen in the Bombay Presidency, which decides that some preference 
xo is not to be given to male bandhus over female. And there is 


KENCHAVA no’ doubt, indeed -the learned counsel for the appellants did not 
aN contend that there was any doubt, that throughout the rest of 
Hosman: India, preference for the male would be certain. 
Y. o . EÈ 
GIRIMAL- This being so, their Lordships are of opinion that the case 
LAPPA — was rightly decided by the High Court of Bombay, and that this 


SOMASAGAR. appeal should be dismissed, and they will humbly advise His 


= Majesty accordingly. 
pailiimore Appeal dismissed. 


7 L. Wilson.—Solicitor for the appellants. 


= 
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ete wersus 
Tune, 26. HITENDRA SINGH anp oruers (Judgment-debiors).* 
LORD SHAW aes f ; 
LORD Consent order appointing Receiver—IVhen can party go behind con- 
BLANES- sent—Order-on interlocutory proceedings—Res judicata, when. 
BURGH, MR. . : 
AMEER ALI. ‘The respondents were holders of Babuana grants from the 


Darbhanga Raj and were largely indebted to the appellant and 

other creditors. The appellant had taken out execution of 

certain mortgage decrees obtained by him against the: respond- 

ents. During the execution proceedings by consent, it was 

agreed that a receiver of the entire properties of the respondents 

/ was to be appointed, He was to manage the propertics, 
realise their rents and after paying certain maintenance allow- 

ances tothe respondents, apply the rest of the income towards 

the payment of the debts in certain order. The appellant 

subsequently wanted to resile from his consent and applied for 

. b the discharge of the receivèr and the sale of the property, 
This application was dismissed. Later on he renewed it. Meld, 

* by the Privy Council, that the first order though not passed 
° in a former suit, operated as res judicata between the parties. 
Further, that the receiver having carried out his duties faith- 
fully, the appellant could not go back upon the consent once 
given by him. Where a consent order of this description is 
once made, it remains binding upon the parties unless adminis- 
tration thereunder is of such a character as either amounts to 
malfeasance or has been proved by experience to be in sub- 
stance so protracted and imperfect as to be futile, Ram Kirpal 
Shakul v. Mt. Rup-Kunwari, 1, L. R., 6 All, 269, referred to, 


* P.C. A. No. 71 of 1923. 
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‘Consonpatep ArrgaLs from the High Court of Judigature 
at Patna. . i 


L de’Gruyther, K. C. and A. Majid, for the appellant. e 
Sir G. R. Lowndes and B. Dube, for the respondents. 

The following judgment was delivered by ` 

Lord Sxaw.—These are two consolidated appeals from one 
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judgment.and two decrees of the High Court of Judicature at HITENDRA 
SINGH. 


partly reversed a judgment and decree dated 4th August, 1919, Zom! Shaw. 


"Patna, dated the 31st March, 1921. They partly affirmed and 


of the Subordinate Judge at Darbhanga. 


Thè appellant is the Raja of Darbhanga. ‘he respondents 
.are:members of the junior branch of the Raja’s family. As 
sich, they are in possession and enjoyment of certain babuana 
immoveable properties, which were the subject of a babuana 
. grant made by the head of the family many years ago. Certain 
mortgages were granted to the appellant as well as to certain 
persons outside of the family, and there were mortgage and 
money decrees existing against the respondents to such an 
amount that it was thought expedicnt that a Receiver of the 
mortgaged properties should be appointed. 2 

Upon the 2nd February, 1910, the judgment-debtors accord- 
ingly filed a petition for the appointment of a Receiver. On 
‘the 12th of the same month the appellant, the Raja, by his 
application consented to the appointment. Following upon these 
proceedings, the Subordinate Judge of Darbhanga, on the oth 
April, 1910, made an order appointing a Receiver, and, on the 
‘t4th of the month, a Receiver was appointed on six months’ 
probation. 


The terms of the appointment and its scope, together with 
the terms of the consent of the Raja appellant, will be presently 
referred to, but it is convenient to note certain subsequent dates 
of the proceedings. It appears from these sufficiently evident 
that, upon various important occasions in the history of these 
transactions, the Raja, having first consented to the appointment 
and administration by a Receiver, endeavoured to resile there- 
from by various applications to the Court. 7 


The appointment of the Receiver having been made in April, 
1910, the Raja, so early as September following, applied for 
the discharge of the Receiver. In February, 1911, his appli- 
cation, having been considered, was dismissed. He appealed in 
April, made an affidavit in May, and upon the 7th June, 1911, 
the High Court made the consent decree, the purport and scope 
of which are now in issue. 

The appellant, notwithstanding the corfsent decree of the* 
yth June, 1911, still continued to make applications to the Court 
substantially to destroy the administrationship of the Receiver, 

KAI. I22R. č. . 
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one of his objects being to compel sales of certain property 
aftermentioned. On the 25th July, 1914, he applied for the 
discharge of the Receiver to the Subordinate Judge. ‘The whole 
case was considered, and the Subordinate Judge dismissed the 
application on the 6th July, 1915. No appeal was lodged against 
this dismissal, and the judgment became final. 

On the 26th January, 1917, the Raja made a further applica- 
tion to the Subordinate Judge in the same sense, to discharge 
the Receiver and generally for the same objects as before. In 
April the Subordinate Judge dismissed his application, and. on 
the zoth June, 1918, the High Court dismissed his appeal. 

The ink was hardly dry on this decision of- the High Court 


` till the Raja made his present application of the 23rd July, 1918, 


again for the same purpose and on the same grounds, On the 
4th August, 1919, the Subordinate Judge made a decree partly 
allowing the Raja’s claim, but upon the 31st March, 1921, the 
claim was dismissed by the High Court. It is this claim which 
has been strenuously argued at their Lordships’ Bar, 


Their Lordships are happy to record that, notwithstanding 
this protracted period of litigation at the instance of the Maha- 
raja, for the purpose of destroying the receivership, the ad- 
ministration of the Receiver has proceeded steadily and to the 
satisfaction of the Court below, and with apparently great 
advantage to the interests of this family estate. The Board 
does not enter upon details, but, speaking generally, may observe 
that there is no suggestion made, or apparently possible, of 
any kind of maladministration; that a scheme approved by the 
‘Court under which the accounts of the estate have been regular- 
ly submitted to and approved by the Court, has been worked 
out most capably; and this with, in the opinion of their Lord- 
ships, satisfactory and notable success. 


In the course of the proceedings of the Court below, a view 
was expressed on the topic of rcs judicata, which, it was argued, 
was too absolute in its terms and would, it was urged, exclude 
the appellant too completely fyom all remedy open to him as a 
judgment creditor. Consequently—and this appeared to their 
Lordships to be the substance of the complaint of the appellant 
—the previous pronouncements were, it was argued, really to 
the effect that the Receiver, in his administration, was precluded 
from all power of selling, even if good occasion or opportunity 
arose, any part of the estate under mortgage, and was tied up 
to freeing the properties from mortgage debt out of annual 
income alone. If these reasons be the true reasons for the 
appeal, then the appeal may be at least intelligible. They will 
be presently dealt. with. But they did not affect the substance 
of the difference between the parties, nor did they, in the judg- 
ment of the Board enter into the substance of the determination 
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of the rights of parties contained in the decree of the High 
Court under appeal. 


It is now important to determine the point and scope of , the 
consent given by the Raja to the receivership. On the rath 
February, 1910, it was in these terms :— 

“That your petitioner bas no objection to tha agovidunent 
of a Receiver as prayed for by the applicants, and submits 
that a proper and representative man be nominated for the 
purpose,’ 

The Receiver was appointed accordingly. It is noticeable 
that the petition for the appointment, after setting out that 
several decrees of the Maharaja Bahadur have been executed 
and some of the properties attached and advertised for sale, 
and objections lodged, goes on to state that “if some kind of 
arrangement be made the amount due ‘inder all the decrees 
which will be considered as legally due may be made up gra- 
dually” ; and the prayer-of the petition is “that a Receiver may 
be appointed by the Court for the entire estate of your peti- 
tioners and the legal debts may be paid gradually trough the 
Receiver.” 


It was to this appointment “as prayed for-by the applicants” 
that the appellant consented, and administration by a Receiver 
‘was accordingly begun. 


It is now necessary, however, to record with precision the 
actual terms of the appointment, in so far as the Receiver’s 
powers are concerned; as contained in the order of the Subordi- 
nate Judge of Darbhanga on the r4th April, 1910. ; These 
terms are as follows :— 


“r, He shall have all "such powers as to bringing and de- 
fending suits and for the realisation, management, protection, 
preservation and improvements of the property, the collection 
of the rents and profits thereof, the application and disposal 
of such suits and property, and the execution of documents as 

_the owners themselves have, ; 

“2, He shall get 2 per cent, upon his collection ag his 
remuneration, which shall no? exceed Rs. 300 per month, ° 

‘3. Hae shall furnish security to the extent of Rs. 19,000 

_ and shall duly account for what he shall receive in respect of 
the property. 

“a4. He shall submit his accounts in court every month. 

“p, He shall pay Rs, 10 per cent, on the collection, but it 
will not exceed Rs. 1,200, for the maintenance of the Babu; 
Rs. 250 to each of the four brothers; Rs. go to each of the 
sons of Amarendra Babu, and Rs. 100 to the widow of Jibendra, 
per month. 


“6. He shall be responsible fur any loss occasioned to the 
property by his wilful default or gross negligence.” 
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. No oljection’ has been suggested to the effect that the 
Recéiver has acted in any. respect improperly in regard to ac- 
counts, security of payments, etc. The administration has been 
cortect, 

_ The real question is as to the ambit of the Receiver’s pò- 
wers. On the 7th June, 1911, this order was varied in these 
terms, and d consent order was pronounced in these terms :— 


“ By consent of parties the order of the Court below is varied 
in the manner following, namely, the Government Revenue and 


sih Cesses and other- outgoings, as-per scheme framed by. Court 


and the budget of the Receiver, are to be paid first, and then 
the decrees which ‘do dot carry any interest, and then the dec- 
‘rées which carry interest: This orderis made subject’ to` the 
payment of allowances to the judgment-debtor. There will be 
“no order as to the | costs of this Court. ule Receiver a 
continue as before.” 
Having heard full argument, the Board is of ‘opinion ‘ni 
ihis consent order of 7th June, 1911, did not abolish or-abfo- 
gate, the powers contained in the decree of 14th April, Torö 
These- tįwò-orders must be read together; In particular, ‘under ` 
the terms “realisation, management, protection,” etc:; of the 
properties, a power of sale is not taken away from but is:still 
Vested in the Receiver, And if, for instance, such a’ power öf 
sale had been exercised in good faith and in the interests of 
the estate, with the sanction of the Court, such a transaction 
could not have been challenged as ultra vires. 


$ But the proposition of the appellant is a very differ re one, 


It‘is- not -that the power to sell may be exercised, but that, 


although even contrary to the Receiver’s own ideas of prudence 
or advantage,. it -must be exercised; and that, if: it is not 
‘exercised at once or promptly, then the basis of the receivership 
has-gone and it ought to be declared at an end. It is further 
‘suggested that it was only upon such a footing that the appel- 
‘lant tonsented to the receivership being sct up. 


This last contention may be disposed of at once. Fortunate- 


dy, i in the course of the proceedings, which culminated in the 
consent order in June, ‘rgti, the Raja filed an affidavit. The 


‘Raja’s understanding of the circumstances is made fairly clear 
‘by a petition for revision presented by him on 3rd apri IQII. 
His understanding of the position is thus narrated :— 


. ‘3, “That on the 2nd February, 1910, the deniers: applied 
‘to the Subordinate Judge that a Receiver might be appointed 
_’ over their attathed properties and that such Receiver, instead 
a of sélling the properties, might manage them and from the rents 

~ “and profits after deduction of management expenses and after 

payment of some small allowances to the debtors for their 
maintenance, might- “Pay ve the decree debis accorditig to the 
decrees: ? -i e- As, ` ; 
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It seems in these circumstances vain to deny that, in con- 
senting to the Receivership, and being~a party to fhe coysent 
arder as to administration, the scheme of the latter, a scheme 
which has throughout received the sanction and approval ofsthe 
Court, was substantially this :. (1) The property under the 
babuana grant was, if possible, to be held together ; (2) allow- 
ances: were to be made from the revenue year by year to the 
babuana holders 5 (3) the .outside creditors should, from the 
, revenue, be paid off and their decrees extinguished ; and (4) 
lastly, with regard to the appellant’s decrees, which amounted 
to very large sums and which were of two kinds, namely, 
decrees, not: bearing interest (amounting to between 8 and ġ 
lakhs of rupees), and decrees, bearing interest, the balance and 
revenue should be applied first to the extinction of the former; 
and that thereafter the interest-bearing decrecs were to be ex- 
‘tinguished. It is, in the opinion of the Board, quite clear that 
this scheme of administration would take a good many years 
to complete, that this was perfectly well known io the Maha- 
rajab, and that the throwing of latge blocks of property om to 
the market was not the mode. of administration. which was 
desired, but that the gradual extinction of debt out of revenue 
was, if it proved feasible, to be preferred. 


This schenié has worked well :. (1) Allowances of consi- 
derable amounts suitable to the station of the members of this 
important family have been made ; (2) the debts of all the 
mortgage holders other than the appellant—that is to say, of all 
the-outside creditors, have been entirely wiped off ; (3) with 
regard to the. debts due to the appellant, the Receiver has ad- 
dressed himself with vigour to the extinction of those in priority 
to the interest-bearing debts. (4) It appears also to be an ad- 
mitted fact that, when the suit was brought on the 26th Jan- 
wary; 1917, the management of the Receiver from his appoint- 
ment in 1910 till the end of 1916 had been so successful as to 
pay off over 4 lakhs of rupees ; while (5) from one of the 
statements lodged in the case, it is further apparent that in the 
next two.years a sum of nearly, 14 lakhs has been paid off. This 
statement, without entering upon details, appears to represent 
the financial results with. general accuracy. 


. -The Board express no surprise at the reluctance-of the High 
Court -to-interfere with an administration of this character:: 
and, apart from the law of thecase, which will be presently 
referred to, at their having arrived at a conclusion that to 
abolish the receivership and to permit the appellant to bring the 
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properties to sale under execution, would probably accomplish ` 


the destruction of the babuana grants as such and the defeat of 
the object for which the consent order was obtained. ‘The° 
Board, further, sces no reason to throw doubt upon tbe opinion 


974 PRIVY COUNCIL [a. L. J. R 

CIVIL of the Receiver that acceleration in freeing the properties from 
1924 debts will progressively’ be made. 

shane * Enough has been said to indicate that, in the view of their 


DHIRAJ SIR Lordships, no case has been made out for either permitting the 
RAMESH- appellant as execution creditor to proceed with the sale of the 
WAR SINGH 
BaHapuR babuana properties under his decrees, nor for imposing the duty 
v of immediate realisation of these properties upon the Receiver. 
HITENDRA , 
SINGH. - It may seem, accordingly, unnecessary to deal with the . 
Lord Shaw. Protracted argument that was presented on the doctrine of res 
judicata. Their Lordships are in substantial agreement with the 
following passage in the opinion of Das, J. when delivering mg 


judgment of the High Court of 31st March, 1921 :— 


“ The present application is an application by the decree- 
holder for an order that ‘ he may be allowed to proceed with 
the sale of the properties mortgaged in execution of his mort- 
gage decree and with the execution of his decrees generally ’ 
and for the discharge of. the Receiver. ‘That was identically 

$ * his application which resulted in the consent order on the 7th 
June, 1911, ‘That, again, was his application which resulted i in 
the order passed on the 6th July, 1916. I do not for a moment 
doubt that the consent order or the order passed by the Court 
on the 6th July, 1916, will not stand in the.way of the decree- 
holder, if the judgment-debtors depart from the terms of the 
consent order ; but there is no suggestion that the terms of the 
consent order are not scrupulously adhered to, The only sug- 
gestion is that it will take many years, under the present 
a scheme, to satisfy the decree held by the decree-holder. That 
argument, in my view, is not admissible, since the decree-holder 
must presumably have taken that argument into consideration 
when he first consented to the appointment-of the Receiver, 
and then to the order passed on the 7th June, igri.” 


‘It was strongly urged that a rigorous construction’ must be 
given to the provisions of the Civil Procedure Code and that 
the language of Section XI of the Code of 1908 could not be 
applied to the present suit as it did not fall within the statutory 
words, “ Any suit or issue in which the matter directly and 

+ substantially in issue has been directly and user in issue 
e in a former suit between the same parties, .....and has been 
. heard and finally decided by such Court.” It seems extremely 
doubtful whether there is any distinction whatsoever between 
the present and the former suits. But, in the construction of 
this section, as was the case also in the construction of Section 
13 of the Code of Civil Procedure of 1877, it has been long 
S recognised that the principle laid down by Sır BARNES Peacock 
in Ram Kirpul Shukul v. Mussuimat Rup Kuari (1) is correct, 
. when the learned Judge said :— 


(1) uml A, 37: 
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“ The question, if the term ‘ res judicata’ was mtended, as 
it doubtless was, and was understood by the Full Benth, to 
refer to a matter decided by a Court of competent jurisdiction 
in a former suit, was irrelevant and inapplicable to the ĉase. 
The matter decided by Mr. Probyn was not decided in a former 

“> | suit, but in a proceeding of which the application in which the 
- orders reversed by the High Court were made wasemerely a con- 
tinuation. It was as binding between the parties and those 
claiming under them as an interlocutory judgment in a suit is 


binding upon the parties in every proceeding in that suit, or as - 


a final judgment in a suit is binding upon them in carrying the 

judgment into execution. ‘Ihe binding force of such a judgment 

depends not ‘upon Section 13, Act X of 1877, but upon general 

principles of law. If it were not binding there would be no end 

to litigation.” aE 
And recently before this Board in Hook v. Administrator- 
General of Bengal (t) that rule was re-affirmed. 


There can be no real doubt that, in the course of the judg- 
ment in this case, two radical issues were definitely settled. 
First, that extinction of debt was part of the scheme which-was 
to be gradually operative, and, secondly, that the appellant, 
under the consent order, was bound to this gradual procedure. 
Their Lordships accordingly assent to the judgment of the High 
Court in the passage above cited. That pronouncement, in 
their Lordships’ opinion, was not made nor must it be taken in 
a sense which absolutely precludes, should proper occasion arise, 
asale of the mortgaged properties by the Receiver. If the 
pronouncement has such a meaning or effect, then, in the ppnion 
of the Board, it is erroneous. 


Upon the topic of consent orders their Lordships think that 
the principle to be applied is as follows :— 


Where a consentoorder is obtained, it always remains open 
to challenge administration thereunder which, is of such a 
character as either amounts to malfeasance, and accordingly 
_ releases the consenter, or, secondly, has been proved by experi- 
ve to be in substance so protracted and imperfect as to be 
utile. ° 


In the view of the Board both malfeasance and futility are 
negatived in the present case. It is unhappily true that, not- 
withstanding the sensible rule laid down by Sir Barnes Peacock 
as to interlecutory orders, there has not, in this case, been the 
end of litigation such as he might have forecast. Probably, 
however, that end may now be in view and the Receiver may be 
left to work out the salvation of the property. 

Their Lordships, however, take the opportunity of again 
referring to the subject of realisation by salesin the present case 
of any of the properties under mortgage. Such a realisation is 

(1) 48L A, 187. © 
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not, jn thè opinion of.the Board, ultra vires but ‘intra vires of 
the Receiver. He may decline, as he has done in-the past, to 
put, the properties to sale, and it is for him to consider carefully 
the result of putting blocks of property on the market. But if, 
in his view, a sale would be, in certain conjunctures of .circums- 


tances, of advantage, then he might, with the necessary sanction, 


well exercise his power of sale accordingly. 


Their Lordships will humbly advise His Majesty that the 
appeals should be disallowed with costs. 


Appeal dimissi, 
Sandersons & Orr Dignams: —Solicitors for the appellant, 


Į Vaikis & Huur —Solicitors for the respondents. 
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HIGH COURT. k 
i . . CIVIL 
MANGA (Plaintiff) — 
. versus À` eet 
CHANGA MAL, (Défendant),* July, & 
KANHAIYA 


Limitation Aci (IX of 1908), Articles 36 and‘49—Order of attach- LAL, J. 
ment—Subsequent dismissal of  sutt--Compensation, swit for— 
Wrongful seszure, ‘question of. E 


In defendant’s suit for the recovery of money due ona pro- 
missory note, alleged to have been executed by the plaintiff, 
certain moveable property, belonging to the latter, was attached 
in pursuance of an order of attachment made on insufficient 
grounds. Subsequently, the suit against the plaintiff was dis- _ 
missed on appeal. Two years after the date of attachment, 
the plaintiff sued for compensation for the loss of profits dnd 
the loss. of a bullock who had died during the pendency of the 
said attachment, The Lower Courts, applying Article 29 of the 
Indian Limitation Act, dismissed the suit as barred by limi- 
tation. 

Held, that Article 29 applied to a suit for compensation for 
wrongful seizure of moveable property. There was no wrongful 
seizure in this case on the day on which attachment was made 
and either article 36 or article 49 would apply. Whichever article 
applied, the suit was within time. Ram Narain v. Umrao 
Singh, I. L. R., 29 All, 615, Damaraju Narasimha Rao v. 
Thudinada Gangaraju, 1. L. R.,31 Mad., 431, Manavikraman v, 
Avisilan Koya, I. L. R., 19 Mad., 8o, ‘Sokkalingam Chetty v. 
Krishnaswami Ayyar, 38 M. L. J., ’ 324, Madras Steam Navi- 
gation Co, Ltd. v. Shalimar Works Lid., I. L. R., 42 Cal., 85, 
Ram Narain v. Brij Banke Lal, I. L. R., 39 All, 322, Suraj. 
mal Chunnilal v. Manekchand Kapurchand, 6'Bom. L. R., 704 
and Arjun Biswas v. Abdul Biswas, 64 I. C., 513, referred 
to and explained, 

Seconp APPEAL from a decree of BABU ZORAWAR SINGH, 
Additional Subordinate Judge of Banda, confirming a decree of 
Basu Ram Ucran LaL Srivastava, Munsif. 


K. N. Laghaie, for the appellant. 
Uma Shankar Bajpai, for the respondent. 
The following judgment was delivered by 


Kanuaiya Lat, J.—This appeal arises out of a claim for Xankaiya 
compensation caused by the wrongful seizure and detention tal, J. 
of certain moveable property attached before judgment; during 
the pendency of a suit instituted by the defendant against the ° 

* S. A. No. 357 of 1923. , 
XXII 123 B. 
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plaintiff, for the recovery of money due on a promissory note 
alleged to have been executed by the latter. The attachment 
was made on the 14th July, 1919. Among the property 
attiched were some carts and a pair of bullocks, one of which 
died during the pendency of the attachment. 


The present plaintiff-denied having éxecuted the promissory 
note. The suit was detreed by the court which made the 
attachment but dismisstd on appeal. ‘fhe plaintiff, whose 
property was attached, claims compensation for the loss of 
profits, and the loss of one bullock, and also for the mental 
distress and loss of reputation. The suit was filed on the 
14th “July, 1921. The courts below, applying article 29 of the 
Indian Limitation Act, held that it was barred by limitation. 
That view-is clearly unsustainable. 


Article 29 applies to a suit for compensation for wrongful 
seizure of moveable property under a legal process. There 
was no wrongful seizure in this case on the day on which the 
attachment was made. The order of attachment may have 
been passed on insufficient grounds ; but the attachment, which 
was made in pursuance of that order, could not be regarded 
as illegal, because the property attached was the property of 
the then defendant. The subsequent dismissal of the suit had 
the effect of making the detention of the attached property 
wrongful, and if the detention could be treated as a continuing 
wrong, section 23 of the Indian Limitation Act would, even 
if Article 29 were applicable, bring the suit within time. But 
if the seizure itself was, in the circumstances in which it was 
made, not wrongful, the detention of the property seized, 
while the fate of the suit was still uncertain, could hardly be 
treated as wrongful. ~ 


Order 39, rule 9 of the Code of Civil Procedure provides 
that an attachment made before judgment abates when the 


‘suit. is dismissed. -The right of the present plaintiff to the 


restoration of thé property attached, therefore, arose on that 
date, and under Article 49 of the Indian Limitation Act the 
present suit is within time. That Article provides a limitation 
of three years for compensation for wrongfully taking or 
detaining a specific moveable property from the date when 
the property is wrongfully taken or when the detainer’s 
possession becomes unlawful. The detention in this case was 
made by the court at the instance of the present defendant; 
and the defendant is responsible for the consequences. ‘The 
detention became unlawful when the claim of the plaintiff was 
dismissed on the 15th March, 1921. Article-36 cannot apply, 
because it is a residuary article, only applicable. where no other 
article providing for such a suit is available, : 
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The decision in Ram Narain v. Umrao Singh (W) and the 
decision in Damaraju Narasimha Rao v. Thadinada Génga- 
rajit (*) are inapplicable, because the property there attached 
belonged to a third party against whom the seizure was Wrong 
ful on the very date it was made. 


In Manavikraman v. Avisilan Koya (8) it was held, in 
somewhat similar circumstances, that Article 49 was applicable. 
In fact, as pointed out in Sokkalingam Chetty v. Krisinaswami 
Ayyar (t), the foundation of the claim is that the defendant 
procured a seizure of the property under a perfectly legal 
process but by a misrepresentation to the court that the money 
claimed was due by the then defendant. Article 29 is’ appli- 
cable only to those cases in which the seizure is intrinsically 
wrongful or perhaps to cases, such as'the Madras Steam 
Navigatign Co. Lid. v. Shalimar Works Ltd. (5). where the 
seizure is made without jurisdiction. In Ram Narain v. Brij 
Banke Lal (6), where a quantity of grain was attached before 
judgmént in the possession of the defendant, on which a third 
party successfully claimed his lien for the unpaid purchase 
money, it was held that neither Article 29 nor Article 36 of the 
Indian Limitation Act was applicable. In Surajmal Chunnilal v. 
Manekchand Kapurchand (7) Article 36 read with section 23 
of that Act was applied. In Arjun Biswas v. Abdul Biswas (8) 
Article 29 was similarly held to be inapplicable. The damage 
caused by the attachment complained of would have ‘Been 
riegligible but for the continuance of the attachment and the 
detention of the property attached awaiting the final determina- 
tion of the suit. The complaint of the plaintiff is that the 
attachment led to the loss of profits and the death of one of the 
animals attached and whether Article 49 or Article 36 read 
with section 23 is applied, the suit is within time. 


The appeal is, therefore, allowed and the decree of the court 
below set aside and the suit-remanded to the court of first 
instance with a direction to re-instate it under its original 
number and to dispose of it after determining the other points 
involved there in the manner fequired by law. The costs hege 
‘and hitherto will abide the result. 

l ia alidwed, 


(i) [1907] L L, R., 29 ALL, 615. 
(2) fx908] I L. R, 3r Mad., 431. 
. (3) [1895] I. L. R., 19 Mad., 80. 
(4) "38 M. L, Jo 324. 
` (5) [oial I. L. R., 42 Cal., 85 
(6) [1917] L L. R., 39 All., 322. 
(7) [1903] 6 Bom. L. R, 704 ` 
(8) Pe 64.1.C., 513. a a 
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-  GAJADHAR PANDE and otuers (Plaintiffs) 
; versus ` 
JADUBIR PANDE AND ANOTHER (Defendants).* 
Hindu Law z-Joint family—Mortgage debt by father—Not for 
ee legal necessily—Mortgage decree —Pro- 
perty sold in execution of—When sale cunnot be set aside. 

A father of a joint Hindu family governed by.the Mitak- 
shara borrowed money ona mortgage of the family property 
without any legal necessity nor for the payment of any antece- 
dent debt. The mortgagee subsequently obtained a decree on the 
mortgage without impleading the sons of the mortgagor in the 
suit and brought the property to sale in execution of the decree 
and purchased it himself and afterwards sold it to third par- 
ties. On a suit by the sons for recovery of the property, on 
the ground that the mortgage had been made without legal 
necessity and was not binding upon them, held, that property 

e having once passed out of the family, the sons could not get’ 
it back without showing that the mortgage debt was tainted 
with immorality. In such cases there was no’ distinction 
between mortgage debts and simple money debts. Brij Narain 
Rai v. Mangla Prasad, 21 A. L. J. R., 934, followed and 
ex plained. 

APFEAL under section 10 of the Letters Patent from a judg- 
ment of Mr. Justice Kanuaiya Lat, reversing a decree of 
A. G. P. PuLLAN Eso., District Judge of Benares, who con- 
firmed a.decree of Mautvi Munammap Owais KARNEY, 
Munsif. 


Harnandan Prasad, for the appellants. 
Kumuda Prasad, for the respondents. 
The following judgments were delivered +=- 


SuLaiman,-J.—The facts of, the case are that a portion of 
plot No. 44 belonged toa joint Hindu family consisting of 
Salik Pande and his sons, Ram Jag and Gajadhar. The father 
was the manager and Gajadhar was a minor. On the 2nd of 
July, 1890, the father and his son, Ram Jag, made a simple 
mortgage of the property in favour of Jagannath. Subse- 
quently, on the 31st of January, 1900, the father and some 
other co-sharers mortgaged the entire plot with possession to 
one Mangru. In 1903 Jagannath filed a suit for sale on the 
basis of his mortgage deed, and obtained a decree for sale 
against the mortgagors alone. To that suit Gajadhar was not 
made a party. The property was sold in execution of the 
decree and was purchased by the decree-holder himself. The 

e decree-holder subsequently sold the share purchased by him to 
Jadubir Pande, who got mutation of names effected in his favour. 


*L, P. A. No. 132 of 1923. 


VoL. xx] ` HIGH ‘COURT 981 


It is, however, a fact that inasmuch as the plotén question CIVIL 
was in the possession of the subsequent mortgagee, Jddubir ioa 
Pande could not have obtained actual ånd effective possession ooo 
over the property. Gajadhar and other minor members of his eel 
family brought this suit for a declaration that the execution 7. 
sale, the auction-purcbase and the transfer to Jadubir were not JaDUBIR 
binding on them inasmuch as the mortgage of T8g0 had been PANPE. 
executed without any legal necessity. There was no allegation Sulaiman, J. 
that the debt had been tainted with any illegality or immorality. 
The’court below decreed the claim. On appeal, å learned Judge 
of this Court bas dismissed the suit. He came to the conclu- 
sion that when the property had been sold in auction in exe- 
cution of a decree against the father, then it was not open to 
his sons and grandsons to have the sale set aside on the mere 
“ground that the debt on the basis of which the decree 
had been ‘obtained had been without any legal necessity 
or not in lieu of any antecedent debt. It was further necessary 
for the plaintiffs to éstablish that that debt had been tainted 
with illegality or immorality. This was the view expressed by 
one of us in the case of Ram Chander v. Muhammad Nur ('), 
and is quite in conformity with the latest pronouncement of their 
Lordships of the Privy Council in the case of Brij Narain v. 
Mangia Prasad (°). In that case their Lordships entirely 
agreed with the view of the learned Cuirr Justices, in the Full 
Bench Madras case of Armugham Chetty v. Muthu Koundan (), 
where it had been held by him that an independent debt, neither 
immoral nor illegal, contracted by a father on the security of 
the joint family estate, antecedent to a mortgage sued on, could 
be treated as an antecedent debt so as to support a charge on the 
sons’ shares also to the extent of the sums secured om the prior 
mortgage. ‘That finding drew no distinction between a secured 
debt and a simple money debt. On the other hand, that was a 
case expressly of a mortgage debt. Their Lordships of the 
Privy Council at page 139 in 51 Indian Appeals laid down 
certain propositions as the result of the authorities referred to by 
them. he second proposition stands as follows :— 

‘ ‘‘Tf he is the father and the other members are the sons, he 
may by incurring debt, so long as it is not for an immoral pur- 
pose, lay the estate open to be taken in’ execution proceeding e 
upon a decree in payment of that debt.” 

It is obvious that if the word ‘debt’ in this proposition 
includes both a mortgage debt and a simple money debt, the 
appellants’ contention cannot prevail, because the father, having 
incurred the mortgage debt in question which was not for an 
immoral purpose, did lay the estate open to be taken in execution 

(r) [1923] 21 A. L. J. R., 485. = : 
(2) [1916] sr I. A., 129: 21 A. L. J. R., 934. 
a (3) [toro] I. L. R., 42 Mad., 711." 
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of the moagtgage decree passed for the payment of that debt. 
The Yearned vakil for the appellants, however, contends before 
us that the word ‘debt’ there only means a simple money debt 
and’ not a mortgage debt, and relies on the wording of the 
proposition No. 5 where it is stated that there is no rule that 
the result is affected by the question whether the father, who 
contracted tife debt or burdens the estate, is alive or dead. In 
our opinion this argument cannot be accepted. Their Lordships 
in the proposition No. 5 were clearly referring to all the 
previous contingencies. and had, therefore, to use both the 
expressions. 


It tis not necessary for us to consider what logical results 
would follow from this interpretation of the second proposition. 
The propositions have been laid down recently in order to settle 
further disputes, and we are bound to accept them as they 
stand. Iam, therefore, clearly of opinion that it is not open 
to the present plaintiffs to have the decree, the auction-sale and 
the subsequent transfer set aside, specially when rights of a 
third party have come in without establishing that the secured 


debt had been tainted with illegality or immorality. The mere 


fact that they were no parties to the litigation or that the debt 
was not incurred for legal necessity or in lieu of an antecedent 
debt, is no ground for setting aside ihe decree and the subse- 
quent sale, 


Mukerji, J.~-I entirely agree. I wish to say just a few 
words having regard to the importance of the question involved. 
The two propositions, viz: a father cannot borrow money on 
the security of the joint family property without establishing 
the case of legal necessity, and lie can allow the very property 
to be sold in satisfaction of a debt of his own, not incurred for 
family necessity, if the debt be not secured on any family pro- 
perty, would appear to be contradictory on principle. Yet there 
can be no doubt that such is the Anglo-Hindu law established 
beyond all possible controversy. The pure Hindu law did not 
regard a lvan secured on a mortgage as different froma loan 
without such security. It prohibited a sale or gift of family 
properly only without justification. Under Anglo-Indian law a 
morbgage became to be regarded as an alienation and hence the 

rule of Hindu law against an alienation by the father was 
applied. This will probably cxplain the contradictory nature 
of the two rules. It would follow from these two propositions, 
which are undoubtedly correct, that where a debt is incurred 
on the security of the family property and to realise the debt 
the property is sold, the result is the same as if the family 
property bad been sold in execution of a simple money decree 
obtained against the father fora debt purely personal to him- 
self. Such being the case, we can easily sce why their Lordships 
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of the Privy Council did not make any mention of a case where CIVIL 
property is sold out of the family in execution of a mostgage 1824 
decree obtained against the father alone. If they were not of — 


opinion that the word ‘debts’in proposition No. 2 at p.e13g GAJADHAR 
(L. R, 51 I. A.) did not include both a simple debt and a FANDE 
secured debt, they would certainly have said something, what- JapurIR 
ever it might be, as regards a debt secured by mortgage, where PANY: 
a decree had been passed on foot of it and the decree had been sysaiman, J. 
executed effectually by sale. I entirely agree that the proposi- 

tions of law have been clearly laid down for the purpose of 

guidance of the courts in India by their Lordships of the Privy 

Council, and we ought loyally to administer them as gaod law 

till the propositions are re-considered (if ever) and a contrary 

opinion is expressed. 


By tHE Court.—The order of the Court is that the appeal 
is dismissed with costs. 


r 
z 


Appeal dismissed, 
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K. SWAMINATHA AYYAR AND ANOTITER (Plaintiffs).* June, 19. 


Civii Procedure Code, section 92—Person having interest in q LORD SHAW, 
trusi—What means—Descendants in female line of the founder LORD 
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of a trust—Are persons interested therein. BURGH, SIR 


JOHN EDGE. 


VAIDYANATHA AYYAR AND Anotnr (Defendants) ai 


A suit under section 92 of the Civil Procedure Code can only 
be brought by two or more persons having an interest in the 
trust and it cannot be said that a bare remote possibility that 
a Hindu may desire to resort to a particular temple in any . 
part of India gives him a right to maintain a suit under section 
gz. Rania Chandra Aiyar v. Parameswaran Unni, 1.1. R.,°42 ' 

Mad., 368, approved. The descendants in female line pf the . 
founder of a trust have a sufficient interest therein to enable œ» 
them to maintain a suit under section 92. a 


Consormpatep APPEALS from'the High Court of Judicature 
at Madras. 


W. H. Upjohn, K. C. and A. Majid, for the appellants. 
L. de Gruyther, K. C., B. Dube and K. V. L. Narasimham, 
for the respondents. ° ° 
* P, C, A. No. 63 of 1922, 
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The following judgment was delivered by 


e 

Sir Jonn Epcx.—These are consolidated appeals by defend- 
ants in a suit, No. 1 of 1916, from two decrees, dated the 13th 
Notember, 1919, of the High Court at Madras, which affirmed 
with a trifling - variation as to some property claimed, a pre- 
liminary decree, dated the 15th April, oie. and a final decree, 
dated the 36th September, 1918, of the Subordinate Judge of 
Kumbakonam. 


The suit relates to a chatram, also called a choultry, at Kum- 
bakonam, and property alleged to be endowed property of the 
chatram. The chatram is now known as Kalyanarama ‘Ayyar’s 
chatram. Formerly it was known as Rajappa Ayyar’s chatram. 
Two Brahmins were the plaintiffs. Since the suit was in 
appeal in the High Court, one of the plaintiffs died; his legal 
representative is now on the record and is one of the res- 
pondents. 

The plaintiffs on the 13th November, 1916, brought this suit 
and claimed a declaration that the chatram was.a public charit- 
able institution having the properties mentioned in Schedule B 
of the plaint and seven-ninths of the properties mentioned in 
Schedules C to F as endowments; a declaration that the defend- 
ants are not lawfully appointed trustees and are not entitled to 
any right to the management and administration of the institu- 
tion or in the properties belonging to it; that the defendants be 
removed from the office;.that fit and proper persons be appointed 
trustees for the administration of the trust and that the chatram 
and the properties belonging to it be vested in them; that a 
scheme for the administration of the trust be settled; and other 
reliefs. ‘The case of the plaintiffs was that the chatram was a 
public chatram, which had been founded and dedicated to the 
public more than 60 years before suit as a charitable institution 
for the convenience of travellers as a halting place and for the 
feeding of poor’Brahmins resorting to it. The plaintiffs had 
obtained under section 92 of the Code of Civil Procedure, 1908, 
the consent in writing of the Advocate-General to their in- 
stitution of the suit. ° 

The defendants denied that the plaintiffs were persons who 
had ån interest in the trust within the meaning of section 92 of 

„the Code of Civil Procedure, 1908. They alleged that the 
chatram was a private chatram, and they denied that it had ever 
been dedicated to the public, and that it had ever been endowed 
with any of the properties claimed as endowments; they pleaded 
that they had been duly appointed trustees, and other matters 
which are immaterial if they had not been duly appointed as 

, trustees. i 

The learned Subordinate Judge who tried the suit recorded 
oral and documentary evidence, and he found that the plaintiffs 


‘e ` 
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having obtained the consent in writing of the Advocate-General 
‘were persons who were entitled to institute the suit; that the 
chatram had.been dedicated to the public and had been ‘endowed 
as alleged in the plaint; that the defendants were not duly 
appointed trustees, and decided that a scheme for the manage- 
ment of the trust should be framed; and he framed a scheme 
:for the management of the. trust. The learned Jitiges of the 
High Court on appeal.concurred with the findings of the Sub- 
ordinate Judge ‘except that they found that a small portion of 
the property claimed as endowment was not endowed property 
and with that. variation as to the endowed property affirmed by 
their decrees the decrees of the Subordinate Judge, and dismissed 
‘the appeals to. their. Court.. From those decrees of the High 
Court these consolidated appeals have been brought. 


Mr. Upjokn; who” appeared for the appellants, in his very 
able and .exhatistive argument in support of these consolidated 
appeals, took and relied upon four points only. They were (1) 
‘that’ ‘the .plaintiffs were not persons who had an interest in the 
‘charitablé trust within the meaning of section 92 of the Code of 
Civil Procedure, 1908, and consequently had no locus standi to 
‘institute this suit;-(2) that the chatram was not proved to bea 
public trust; (3) that the court below had misconstrued- the will 
‘of Swaminatha Ayyar of the 7th November, 1881; and (4)_that 
‘the first defendan had been properly appointed a trustee and 
-there was no ground for removing him from his office as trustee 
of the charity. Their Lordships will deal with these pom in 
He order in which they were argued by Mr. Upjohn.. 


Mr. “‘Upjohn’s first point was that assuming for the purpose 
only: of his argument that-the chatram had been dedicated to the 
“public with a trust created for public purposes of a charitable 
nature, the suit would not lie if the plaintiffs had not within the 
‘meaning of section 92 of the Code of Civil Procedure, 1908, an 
interest in the trust. That is a perfectly sound argument. The 
„consent in writing of the Advocate-General to the institution of 
‘the suit by the plaintiffs would not bring the suit within the 
meaning of section 92 of the Code of Civil Procedure. 1908, 
ünless the plaintiff had an interest in the trust. Mr. Upjohn 
“contended that the plaintiffs had no interest in the trust within 
the meaning of section 92. The question is had the plaintiffs 
“atl interest in the trust within the meaning of.the section?’ They 
were descendants in female lines of Rajappa Ayyar and his 
‘son, Kalyanarama Ayyar, one of whom, probably the former, 
founded and dedicated to the public the chatram as a charitable 
“institution, and are of the founder’s kin. The chatram ‘was at 
first known as Rajappa‘Ayyar’s chatram and was: subsequently - 
known as Kalyanarama Ayyar’s chatram, 
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On thg 22nd August, 1864 the five sons of Kalyanarama 
Ayy&r executed a partition deed in which the chatram and the 
lands then belonging to it, from which the income of the chatram 
was derived, were mentioned. The lands belonging to the 
chatram were excepted from the partition, but it was agreed 
that the five brothers should manage the chatram lands accord- 
ing to the ‘order of seniority. It is obvious that the chatram 
must have been endowed with these larids before the date of 
that deed of partition. Mr. Upjohn contended that “ an interest 
in the trust ” to be within section 92 of the Code of Civil Pro- 
cédure, 1908, must be some special interest and not merely a 
Sentimental interest, and he referred to the dictum of Lorp 


Epon, L. C., in Re the Master Governors and Trustees of the 


Bedford Charity (1) in which in a reference to Sir Samuel 
Romilly’s Act (52 Geo. 3, c. 101), which authorised persons 
other than the Law Officers to present petitions to the Court 
in certain matters of public charities, Lorn Epon said: 

“The Act, indeed, authorises ‘any two or more persons’ to 
present a petition; but I conceive that those words must be 
understood to mean persons having an interest,” 

which earlier at page 518 Lord Epon interpreted as meaning 
“a direct interest in the charity.” 


Mr. Upjohn also referred to the observations of Lorp ELDON, 
L. C., in The Corporation of Ludlow &c. v. Greenhouse and 
others (*). It may be that the dictum of Lorv Expon in the 


Bedford Charity case caused those who were responsible for 


the drafting of section 539 of the Code of Civil Procedure of 
1877 (Act X of 1877) to draft that section as giving a right in 
cases of`a breach of a trust created for public charitable pur- 
poses to “two or more persons having a direct interest in the 


‘trust,” and who had obtained the consent of the Advocate. 


General, to institute a suit under that section. It must, however, 
have subsequehtly appeared to the Governor-General of India 
in Council that the limitation of a “ direct ” interest was not 
expedient in India, and it was enacted by section 44 of the 
Civil Procedure Amendment “Act, 1888, which amended the 


‘procedure then in force, “ That in section 539, for the words 


having a direct interest the words having an interest shall be 
substituted.” 


It may be that Courrs Trorvrer, J. was correct in stating, in 


‘Ramachandra Aiyar v. Parameswaran Unni (8), that it was in 


consequence of the decision in Jan Aliv. Ram Nath Mundul (4) 
that the change in the law was made by omitting the word 


“direct.” In that case the High Court at Calcutta had held 


(1) 2S, Ch. R, 618. (2) 1B.R.„N, S., 17. 
(3) an T. L. R., 42 Mad., 395. 
(4), [1881] I. L. R., 8 Çal., 32. 
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that the plaintiffs there, two Mubammadans who jived in a 
village and worshipped regularly at the village mosque, hati no 
direct interest in the mosque. Their Lordships would have 

considered that Muhammadans who worshipped regularly in the 
mosque of the village had a direct interest in the trust relating 
to the mosque. . But so that they may not be misunderstood 

as to the meaning of ‘interest’ in section 92 of the Code of 

Civil Procedure, 1908, they think it advisable to say that public 

“Hindu Temples are prima facie to be taken,” as SIR JOHN 

Waris, C. J., said in Ramachandra Aiyar v. Parameswaran 

Unni, supra , at page 368, “ to be dedicated for the use of all 

Hindus resorting to them.” They agree with Sır Joun WALLIS 

that the bare possibility, however remote, that a Hindu might 

desire to resort to a particular temple gives him an interest in 

the trust appears to defeat the object with which the Legislature 

inserted these words in the section. “That object was to 

prevent people interfering by virtue of the section. (section 92) 

in the administration of charitable trusts merely in the interests 

of.others and without-any real interest of their own.” . In the 

present case their Lordships are of opinion that the fact that 

the pldintiffs are descendants although only in female lines of 

the founder of the chatram gave them an interest in the proper: 
administration of the trust sufficient to enable them to maintain 

this suit, although they themselves may never find it necessary 

to use the-chatram as a;rest house or to obtain food there.’ 


As to the second point argued by Mr. Upjohn, it is sufficient 
‘to say that there are concurrent findings that the chatram was 
a publi¢ trust, and their. Lordships may add they also find that 
the chatram is a public trust. T 

As to third point argued by Mr. Upjohn, that the courts 
below misconstrued the will of Swaminatha Ayyar of the 7th 
November, 1881, that contention if well founded would show 
that the gift of some of the property to the chatram which each 
court has found to belong to the chatram was a void gift within 
the decision of the Board in Runchordas Vandrawandas v. 
Pavatibhai (1). The’ testator‘was one of the five sons qf 
_Kalyanarama Ayyar. It is not necessary to set out the transla- 
tion of the whole of his will; the contention turns orr the 
meaning of part of the will. 


_ After referring to the partition of 22nd. August, 1894, be- 
tween him and his brothers and some other matters, the testator’s 
will as translated continues, so far as is material, as follows :— 


“The arrangement which I make regarding the -aforesaid 
properties is this.—After my decease’ my properties and my 
estate shall he managed with all rights by my divided brothers ° 


(1) 261A, 71 
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—K. Venkataranga Ayyar and K. Suryanarayana Ayyar as 

“executors. The incomes from the villages and gardens, shall 
. be divided into 3 portions and 2 portions, thereof sha]! be 
e given to my wife, and the said house and the Ethiradi. manai, 
(manai in front of it) be given to her for her occupation ; and 
with the remaining one portion, the debts due by me and. the 
debts contracted by me and K. Venkataranga `Ayyar on the 
security of our family properties shall be discharged. After 
the said two kinds of debts are discharged, the said executors 
shall with. the said one-third portion of the said income maké 
annadhanam “(feed. poor people) in our family. choultry in 
` Perumbandi now under the management of K. Venkatatanga 
Ayyar. My wife shall take all the aforesaid ‘moveable: pro- 
perties and enjoy them according to her pleasure, and if she 
dies leaving any moveable properties, they shall be used by the 
said executors themselves for the said feeding charity.. After 
my wife’s decease, 2 out of 3 portions of the intome enjoyed 
by her shall be utilised for the charity and the remaining I out 
of the 3 shares, and the dwelling house and manai in front, 
shall be taken by K; Venkataranga Ayyar and K. Suryanardyaha 
“Ayyar and their posterity. The other- dayadis have no right 
whatever.” i D 


` Their Lordships assume the words “ the charity ” in the 
“translation arethe correct rendering of the vernacular which 
they are informed is in Tamil. If those words are the correct 
tendering of the vernacular, they plainly referto the chatram 
charity which had immediately’ ‘before been indicated and the 
gift-was not void for uncertainty. . The original will was before 


the learned. Subordinate Judge who tried the suit and who 


understood ‘Tamil. ° This is what he said as ‘to that: PR a) ane 
‘rr4. “It is‘ next’ contended that this giit of a ‘ard sial in 
the łrd share to a ‘ Dharmam’ was invalid, and the decision in 
I. L. R., XXX Madras series 340 was relied upoan.. A perysal 
_ of Swaminatha Ayyar’s will indicates to my mind that the 
“ Dharmam” he intended to create in respect of the 3rd share 
zin the grd share was the Dharmam to which he gave £ rd share 
in the income: and_that the gift of 2rd are of a rd. share, is 


«© not void for uncertainty. 


tg. It was lastly contended that it was ‘not open'to this 
Court to construe the terms of Swaminatha Ayyar’s will, in so 
far as they relate to the charity : but it appears to me that it is 
open to this Court to see what interest the charity has in 
Swaminatha Ayyar’s properties. I therefore find that the 
chatram has a 7/gth share in the income from the C te F 
schedule properties undèr Swaminatha Ayyar’s will.” 

This is what the learned Judges of the High Court- sii on 
that subject :— 


"As regards'2 of the income of the properties god to the 
wife which the Will directs to be utilised for dharmam on her 
death, it is argded that the reference there is not to this choultry 
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but to charity generally. The learned Subordinate Judge has | CIVIL 
held that the word ‘Dharmam’ refers to this chdultry and we eae 
think. he is right in that construction. In that view of the Da 
Will the choultry becomes entitled under Exhibit C to 7/9 of  VaipYa- 


' the income of the properties.” aa 
YY. 
. Their Lordships hold that the will was not misunderstood os 
by either of the Courts. s ie Swani 


qo As to the fourth and last point argued by Mr. Upjohn that AYYAR. 
the first defendant, Vaidyanatha Ayyar, had been properly et 
appointed .a trustee of the chatram and ought not to have been jsi i 
removed, it is necessary to see what the appointment in fact ` 
was. His appointment was made by the roth and 11th para- 
graphs of the will of Suri Ayyar, probate of which was granted 
on the'17th July, 1915. Suri Ayyar was the last survivor of 
the five brothers who were the sons of Kalyanarama Ayyar. . 
The roth and the 11th paragraphs of the will, as translated, 
were as follows :— 
“to. The choultry mentioned in paragraph 3 aforesaid and 
the entire properties attached thereto shall be in the mafage- 
ment of the aforementioned R, Vaidyanatha Ayyar. The 
Brahmin feeding and the Dwadasi Kattalai of the said choultry 
shall be conducted on a scale not inferior to what is being 
conducted now. 
11. After the abovementioned Vaidyanatha Ayyar, his younger 
’ brother the said R, Narayanasami Ayyar and after him, my 
-friend Jayakrishna chariar residing in Melakkaveri Achari 
Agraharam shall look after the management of the said choultry 
and of the entire properties attached thereto,” 


Turning. to the 3rd paragraph of the will it will be seen 
«what were the properties for the management of which Vaidya- 
‘natha ‘Ayyar was appointed. That 3rd paragraph is, as trans- 
lated, as follows :— 

“3. Besides the abovesaid properties there are in Kumba- 


‘konam Town to the northern side of the Cauveri, my family 
. choultry, the buildings attached thereto, lands, grounds, bandy 


pettai etc., properties. These belong to me and are in my ; 
possession and’ enjoymeut.* 
Suri Ayyar was appointing Vaidyanatha Ayyar manager á 


of properties which he falsely alleged belonged; to himšelf as 
proprietor, and was not appointing him as a trustee of proper- 
ties which were already trust properties. Suri Ayyar as the 
‘last suryivor of the descendants in the male line of the founder 
of the chatram possibly had a right to appoint a tru8tee of the 
charity. See Boidyo Gauranga Sahu v. Sudert Maia (1). But 
that was not what he was professing to do. He was professing 
to appoint a manager of property which he falsely alleged to 
be his own private property, and in the opinion of the Subordi* 
(1) [1916] I. L, R., 40 Mad., 612, 
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nate Judge his object’ was to afford a monthly income for the 
daughter of his late concubine and her children. 


-After Mr. Upjohn had concluded his arguments in support 
of fbe appeals, his junior counsel addressed the Board ona 
subject which Mr. Upjohn had not referred to and contended 
that some small portions of the properties did not belong to the 
trust, but théy had been concurrently dealt with in the decrees 
of the Trial Judge and the High Court as the properties of 
the charitable trust, and the attention of their Lordships was 
not directed to any evidence sufficient to justify the contention. 
_ Their Lordships will humbly advise His Majesty that these 
consolidated appeals should be dismissed with costs. f 

- Appeal dismissed. 

D. Grani.—Solicitor for the appellants. : 

‘Hy. S. H. Polak.—Solicitor for the respondents. Ree 





LACHMI NARAIN MARWARY ann oruers (Defendants) 
; Versus 
BALMAKUND MARWARY AND ANOTHER (Plainitffs)*. 
Civil Procedure Code, Or. 20, r. 18—Preliminary decree for porti- 
tion—Non-appearance of plaintif at date fixed for further 
proceedings—Suit dismissed for want of prosecution—Order of 
dismissal without jurtsdiciton. = ; 


In a suit for partition between a Hindu brother against his 
other: brothers ‘a preliminary decree was passed by the appel- 
late court by consent of parties and the case was remitted to 
the trial court for taking further steps for effecting a partition 
in accordance with the consent decree, Thereafter, on the day 
fixed for hearing by the trial court for further proceedings, the 
plaintiff did not appear and the judge” dismissed the suit for 
want of further prosecutiou. Held by the Privy Council that 
this order was made without jurisdiction and the High Court 
had acted rightly ‘in setting it aside on revision under section 

e «rg of the Code of Civil Seeds Where a preliminary 
decree has once been made ina suit, it cannot be dismissed 
unless the decree is reversed in appeal, On the making of the 

_ decree the parties acquire rights and incur liabilities which are 
fixed until and unless the decree is varied or set aside; After - 
a preliminary decree it is open to any party to a suit to whose 
interest it is that further proceeding be taken ‘to initiate the 
supplementary proceedings. 


- APPEAL from the High Court of Judicature at Patna. 
E. B. Raikes, for the appellants. n 
B. Dube, for the respondents. 
n 7 * P.C A No. 4 of 1923. ,, i 
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The following judgment was delivered by ` CIVIL 

Lord PurLiimor’.—This is a suit for partition * brought in shai 
1913 by the youngest of a family of brothers against two of DEN 
his brothers and the children of a third brother. ene 


The eldest brother of all was omitted from the suit because ™48WARY 
it was suggested that he was already separate ig estate. The BALMAKUND 
original defendants, however, disputed this; and he was at their MARWARY. 


— 


instance made a defendant party. Tord 


At the hearing the Subordinate Judge took the view that he 7/###ore. 
was separate and dismissed him from the suit. 


Appeal was thereupon taken to the High Court at Patna, 
and ultimately the following consent decree was made :— 


‘*It is agreed by-all the parties that if the property which 
is now in possession of Shew Narayan Marwari is brought into 
the hotch-pot, they, will accept a partition on any terms that 
the Court shall direct, 

These appeals are accordingly dismissed in terms of. the 
following Order :— 

The whole property will be divided into four equal shares, 
of which the plaintiff will get one. Shew Narayan Marwari, 
however, will be entitled to retain the property which is 
now in his possession on payment in cash of any amount 
by which his share will be found by the lower Court to exceed 
the value of one-fourth share of the whole property, In the 
event of the property now in possession of Shew Narayan being , 
found to be less than the value of one-fourth share of the 
whole property, he will be entitled to receive an amount by 
which this property is found less than the value of one-fourth 
share, 

Each party will bear its own costs throughout, 

Patna, 26th June, 1919.” 


The suit was thereupon remitted to the Subordinate Judge 
in order that the necessary steps for effecting the partition of 
the undivided property into fourths and that the valuation of 
the eldest brother’s share might be taken. 


After decree it is open to any party to a suit, to whose 
interest itis that further proceedings be taken, to initiate the 
supplementary proceedings; but in the ordinary case it is the” ° 
plaintiff who moves. 

The Subordinate Judge accordingly fixed a day for hearing 
the parties and. gave them notice. But when the day came 
neither the plaintiff nor his pleader appeared. The defendants, 
or some of them, were represented, but took no steps; and the 
Judge, after waiting all day, made the following order :— A 


‘*y.rz-19, I have been waiting for plaintiff and his pleaders 
till 4-20 p.m,, but no one appeared on repeated calls, Defend- 
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ant ig, present, The suit is dismissed for want of further 
prosecutions,” 


This was an unfortunate order. 


Ît appears from a subsequent judgment delivered by the 
learned Judge that it was rather made in terrorem, and in the 
expectation that the plaintiff after this sharp reminder would 
put himself in order by applying within the prescribed period 
of thirty days to have the order set aside, submitting to the 
necessary consequence of having to pay the costs thrown away 
by reason of his neglect. f 


The plaintiff, however, was again dilatory, and his pleader 
does not seem to have been well versed in the procedure, with 
the result that no such application was made in time, and re- 
course had to be had to the High Court; and even then the first 
application was irregular. . f 


The High Court was, however, fortunately in the interests 
of business and of justice, able to mould the application into 
onê for the exercise of its powers of revision under section 115 
of the Code of Civil Procedure, 1908. Thereupon the High 
Court decided that the case came both under paragraph (a) and 
under paragraph (c) of that section; and that the Subordinate 
Judge had exercised a jurisdiction not vested in him by law 
and had acted in the exercise of his jurisdiction with material 
irregularity; and they set aside the order of the Subordinate 
Judge and ordered the case to be restored to his file; but they 
made the plaintiff pay the defendants’ costs. 


It is from this order that the present appeal is brought by 
the defendants other than the eldest brother. ' 


Their Lordships must express their surprise that there 
should be any such appeal. The parties had agreed that there 
should be partition, and would naturally wish that the partition 
should be completed, and that any obstacle which the dilatoriness 
or neglect of one of them had interposed should be removed. 
It was nearly -seven years since the suit had been begun. ‘The 
erring brothers had been chasterfed and made to pay their costs; 
ahd it is difficult to discover that they had any grievance. 


But as the matter has been presented to their Lordships, it 
must be decided. And their Lordships think that the decision 
of the High Court should be affirmed. 


Their Lordships do not think it necessary to determine that 
the case came under paragraph (c) of Section 115. But they 


-think that the order which he made was one which he had not 
jurisdiction to make. 


It was based, as he subsequently explained, upon Ordér 
XVII, Rule 2. The Order is one headed: “ Adjournments,” and 
‘Rule 2 is as follows\— rte 
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" Where on any day to which the hearing of, the suit is 
adjourned the parties or any of them fail to appear, the Court 


may proceed to dispose of the suit in one of the modes directed’ 


in that behalf by Order IX or make such other Order as it 
thinks fit,” 

Rule 3 of Order IX enables the Court to dismiss the suit 
when neither party appears; and Rute 8 of Order IX directs the 
Court, when the defendant appears and the plaintiff does not 
appear, to dismiss the suit, unless the defendant admits the 
plaintiff’s claim or some part of it. 


In the opinion of the Judges of the High Court, Order XVII, 
Rule 2 did not apply, because in this case it was “ never intended 
that there should be a hearing of the suit in the ordinary sense 
of the word, but merely some interlocutory matter decided be- 
tween the parties as to the future conduct of the suit.” 


In their view the “hearing” mentioned in this rule only 
occurs when the Judge is taking. the evidence or hearing argu- 
ments or otherwise coming to the final adjudication of the suit, 
with perhaps one extension to the occasion when issues are to 
be settled; and was not meant to extend to occasions when in- 
terlocutory orders were being sought. 


Their Lordships do not think it necessary to determine 
whether the word “ hearing ” should or should not have this 
particular limitation; because they think that the decision can 
be supported on another ground. After a decree has once been 
made in a suit, the suit cannot be dismissed unless the decree is 
reversed on appeal. The parties have, on the making of the 
decree, acquired rights or incurred liabilities which are fixed, 
unless or until the decree is varied or set aside. After.a decree 
any party can (as already stated) apply to have it enforced. 

_ The Subordinate Judge seems to have felt this, for he 
observed :— 


“This Court has no jurisdiction to nullify the consent decree 
passed by the Honourable High Court, and the object of 
dismissal was not to discharge or vacate appellate decree. The 
decree is certainly in existence, but the plaintiff i is not entitled 
to further relief in the present litigation.” 


In the first part of these observations the learned Judge 
seems to be qualifying his order as useless. By the second part 
he puts the plaintiff into an intolerable position, not able to go 
on with his suit, and yet not in a position to bring a fresh suit. 
Their Lordships are fully sensible of the necessity of leaving 
the Judges in India with ample power of discipline, and means 
to check neglect and-delay. If, for instanee, the Subordinate 
Judge had made an order adjourning the proceedings sine die, 
with liberty to the ‘plaintiff to restore the syit to the list on 
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payment gf all costs and court-fees (if any) thrown ‘away, it 
would have been a perfectly proper order. 

But, for the reasons which have been given, the case. did not 
come under Order XVII, Rule 2, and the order made was made 
without jurisdiction, and was rightly set aside by the High 
Court, and this appeal shoyld be dismissed with costs. 


Their Lordships will humbly recommend His Majesty ac- 


cordingly, 


Appeal dismissed. 
Watkins & Htunter.—Solicitors for the appellants. - 
Barrow, Rogers & Nevill.—Solicitors for the respondents. 
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‘HIGH COURT. 


WAJIR ALI KHAN (Decree-holder) 
versus 
PURAN SINGH AND OTHERS (Judgment-debtors).* 


Pre-emption—Joint pre-emptors’ claim decreed—Appeal by vendee 
—Death of one of the plaintiff-respondent—Vendee’s appeal 
decreed—Abatement, question of—Decree nullity—Joint pay- 
ment of consideration money—Effect of on rights of parties. 


Where, in a pre-emption suit, the vendee appealed against a 
decree allowing the joint claim of four co-plaintiff pré-emptors, 
and the appeal was decreed in ignorance of the fact that one 
of the respondents was dead, and the suit was dismissed, held, 
that the whole appeal had abated and the appellate decree was 
a nullity in its entirety against all the plaintiffs. 

The fact that the consideration money had been paid by all 
the pre-emptors jointly without specification of shares in terms 
of the decree of the court of first instance, in the said court, before 
the appeal was heard, did not affect the rights of the parties. 
Imdad Ali v. Jagan Lal, 1.%, R., 17 All., 478, Sripat. Narain 
Rai v. Tirbeni Misra, a A, L. J. R.,.327, Ambika Prasad v. 
Jhinak Singh, 21 A. L. J. R., 91, Sardart Lal v. Ram Lal, I. 
L. R., 1 Lahore, 225 ‘and Tej Narain Sahu v. Dal Ram Sahu, 
ILL. R., 1 Patna, 699, referred to and discussed, 


Execution First APPEAL froma decree of BABU KasHI 
‘Nats, Subordinate Judge of Bulandshahr. 
S. Abu Ali, Iqbal Ahmad and Mukhtar Ahmad, for the 
appellant. 
. Peary Lal Banerji and Kailas Nath Katju, for the respond- 
ents. 


. 


.* Ex, F. A. No. 202 of 1923, 


vok. xxu.} HIGH COURT 995 


The following Referring Orders were made :— CIVIL 
Mukerji, J.—This appeal is connected with the Execution 1824 
First Appeal No. 281 of 1923. They have arisen under the — 
following circumstances :— ° namn An 
Four persons, Puran Singh, Lekhraj Singh, Amar Singh and v 


Pirthi Singh, instituted a suit for pre-emption against Wajid PURAN 
Ali Khan who had purchased a property and who is the appel- „SINGH, 
lant in Appeal No. 202 of 1923. The suit succeeded in the 

court of {irst instance and a decree was made in favour of the 
plaintiffs on 2oth February, 1921. The consideration money 

was directed to be paid within one month of the decree be- 

coming final and was actually deposited in court on 2and 

June, 1921. : Wajid -Ali filed an appeal to this Court on goth 

March, 1921. Amar Singh died pending the appeal on 12th 
January, 1922. The First Appeal in this Court was heard in 
ignorance of the fact that Amar Singh was dead, and a decree j 
was made on 18th January, 1923 reversing the decree of the 

court of first instance, Before the appellate decree was made, 

the pre-emptors, on payment of the consideration money, had 
obtained delivery of possession over the pre-empted property. 

Wajid Ali, on his success in appeal, applied for restoration of 
possession, and it appears that by an ex parte order, He was 

restored to possession on the 2nd of February, 1923. Thereupon, 

the plaintiffs Puran Singh, Lekhraj Singh and Pirthi Singh and 

the representatives of the deceased plaintiff, Amar Singh, 

made an application, on the 16th of February, 1923, in the 

court of first instance, asking that they should be restored to 
possession. Their case was that Amar Singh having died pend- 

ing the appeal, the decree passed by the High Court was a 

nullity and, therefore, Wajid Ali got nothing by the decree 

made by the High Court in his favour. 


‘The court of first instance held that the sons of Amar Singh 
were entitled to keep possession of the entire property if the 
three surviving plaintiffs agreed that the entire consideration 
money might be taken as having becn deposited by the heirs 
of Amar Singh, i “ 


Wajid Ali, the-vendee, has appealed, his appeal being No. 202 

of 1923. In tbis appeal the three surviving plaintiffs filed a : 
cross-objection, but they dit not pay the court-fee payable gn 
the same, and their objection should be deemed to have been 
rejected. It appears that under the decisions of this ourt, 
under certain circumstances, it is cheaper to file an appeal than v 
to file a cross-objection, and accordingly the three surviving 
plaintiffs, Puran Singh and others, filed the appeal No, 284 

of 1923. : 


Mr. P. L. Banerji, appearing for the three surviving plaintiffs, 
tells us that his clients are willing to have the entire money 
credited as paid by Amar Singh, and that the order passed by 
the court below may be taken as effective, The case of the « 
surviving plaintiffs, however, is that the whole appellate’ decree 
is a-nullity and, therefore, the entire deeree made by the court 


f . 


96 HIGH COURT la L. j.k 


CIVIL of firs, instance should stand, giving all the four plaintiffs in 
=~ „the court of first instance the fruits of the decree, unhampered 
1924 by the decree made by the High Court. 

WAJID ALI * On behalf of Wajid Ali Khan it has been gonteaded that the 
KHAN result of not bringing on the record the heirs of Amar Singh was 
PURAN simply this that the decree of this Court reversing the decree of 
SINGH. the coum of first instance stood in respect of three-fourths of 

the property and was a nullity in respect of the share of Amar 
"Singh. 


It is common ground that the decision of the question raised 
between the parties depends on the effect of the provisions 
made in Order 22 of the Civil Procedure Code, The argument 
on behalf of the surviving plaintiffs is that if the fact that 
Amar Singh was dead had been brought to the notice of 
the High Court, the High Court would have been bound to 
declare that the whole appeal had abated and could not proceed 
to determine the appeal on its merits. The contention of 
Wajid Ali is that the abatement would have been declared with 
respect to the interest of the deceased Amar Singh alone and 

* not with respect to the interest of any of the remaining plaint- 
iffs-respondents, 


Order 22 rule 1 of the Civil Procedure Code declares that the 

death of a plaintiff or defendant shall not cause the suit to 

: abate if the right to sue survives. The expression “right to 
... sue” has not been defined anywhere in the Civil Procedure 
Code, but I take it that the expression means ‘a right to ask 

. for relief’ whether in the court of first instance or in the court 
of appeal. Rule 2 lays down that where there are more plaint- 
iffs or more defendants than one, and any of them dies, and 
the right to sue survives either in favour of the remaining 
plaintiff or plaintiffs or against the remaining defendant or 
defendants alone, an entry will be made by the court that a 
party is dead and it will proceed with the disposal of the case 
before it. Rule 3 says that where the sole plaintiff or sole 
surviving plaintiff or one of two or more plaintiffs dies and 
the right to sue survives in favour of the legal representatives 
as well, the legal representatives of the deceased plaintiff will 
be brought on the record. The penalty of not bringing the legal 
representative of the deceased plaintiff is specifically declared, 
and it is this, namely, the suit shall abate so far as the deceased 
bd plaintiff i is concerned. Rule 4 applies to the case of defendants, 
é * and provides that where the sole defendant or sole surviving 
defendant dies’ and the right to sue survives against the legal 

representative as well, the legal representative of the deceased 

shall be brought on the record. The penalty of not bringing 

the legal representative on the record would be that the suit 

would abate as against the deceased defendant. The provision 

as to defendants and plaintiffs is to be adapted to the case of 

an appeal as provided in rule 11 of the Order. The sum-total 

` of all the prowisions in rules x to 4 seems to me to be this: 

Where the right to sue survives in favour of or against the legal 

representative as well, and there are more parties than one, the 
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result of not bringing on the record of the legal representative 
of the deceased party is this and ihis only th&t the suit or 
appeal would abate as against the deceased party. It is no- 
where laid down in the Code of Civil Procedure, as re-engcted 
in 1908, that the. whole of. the appeal will fail if the legal 
representative of the deceased party be not brought on the 
record. The addition of the words ‘‘as far as the deceased 
plaintiff is concerned ” or the words "as against the deceased 
defendant’ to the Code of 1908 clearly indicates that the 
abatement can take effect as against the deceased party only, 
and the abatement shall not affect the entire. case before the 
court. The main point is whether the right to sue survives 
or not. If the right to sue does not survive, then and then 
alone the whole case may go. 


Where the language of law is simple and there is no ambigui- 
ty, itis not open to look to the reason of the rule. But there 
can be no doubt that the legislature acted on a well defined 
policy in altering the law in 1908. They expressly enacted 
(Order 1 rule g) that no suit should fail for misjoinder or 
non-joinder of parties, and directed the courts to decide the 
case as between parties onthe record. The same policy, i in 
my opinion, is responsible for the rule that only a part of the 
suit or appeal should abate and not the whole of it, 


Now, applying the rule of law as discussed above to:the facts 
to the present case, we find that when Amar Singh died he had 
already become entitled to a quarter share in the property sub- 
ject to the result of the appeal. Indeed, he had completed his 
title under the decree by deposit of the consideration money 
along with his co-plaintiffs. It goes without saying that the 
plaintiffs in a pre-emption suit claim under their individual 
titles, and in’ the present case, the four plaintiffs could have 
instituted four different suits, one for each plaintiff. In the 
case of their success, the court would have divided the pro- 
perty among the four plaintiffs. In that case, however, there 
would have béen this further provision that if one party failed 
to pay his share of the purchase-money, the other rival plaintiffs 
would be entitled to pay the same. Inthe present case the 
four plaintiffs agreed to take the property among themselves, 
and it must be taken tha each of the plaintiffs was entitled 
under the decree to a fourth share in the property. When, 
therefore, Amar Singh died, he was, subject to the result of the 
appeal, entitled to a fourth share in the property. *If the 
appellant, Wajid Ali Khan, wanted to contest the appeal as 
against Amar Singh’s legal representatives, he was bound to 
bring them on the record and to argue the appeal in their pre- 
sence. ‘The death of Amar Singhdid not result in the death of 
the ‘right to sue’, because Amar Singh had already obtained a 
decree in his favour. In a pre-emption suit when a plaintiff 
dies, the question whether his son or other legal representative 
tan be brought on the record or not depends on good many 
circumstances, Where, for example, a plaintiff claims a pre- 
ferential right of purchase over the vendce, on his death, his 
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son cannot be brought on the record unless he also in his per- 
sonal fight is entitled to pre-empt as against the vendee” sce 
Partab v. Daulat, [1913] 12 A. L. J. R., 18. But where a 
decree has already been passed and an interest in the property 
has been acquired, the question of the personal right of the 
legal representative of a deceased plaintiff, in a pre-emption 
appeal, does not arise. Anybody who would succeed to the pro- 
perty of the deceased would be entitled to be brought on the 
record, Thus it is perfectly clear that the ‘right to sue," so 
far as the appeal went, did survive not’ only against the surviv- 
ing plaintiffs respondents but also against the legal represent- 
ative ot the deceased plaintiff-respondent. The result of not 
bringing the legal representatives of Amar Singh on the record 
in appeal would simply be this that the appeal would abate as 
against Amar Singh, The appeal would continue to be good 
as against the surviving plaintiffs-respondents, In this view 
of the law the lega] representatives of Amar Singh would be 
entitled to take back possession with respect to one-fourth 
share of the property, and the application of the surviving 
plaintiffs would be liable to be dismissed for the decree of 
the High Court would not be a nullity but would be binding on 
the surviving plaintiff-respondents, 


Now I shall consider the authorities cited at the bar, The 
learned counsel for Puran Singh and others, the surviving 
plaintiffs, referred us to several cases. The first one is 
Imamuddin v. Sadabarat, [1910] 1. L. R,, 32 All, 30r. In 
this case the person who had did pending the appeal was one 
of the vendees, and it was held that, as his legal representative 
had not been brought on the record, the decree that was passed 
in appeal was nullity. In- the judgment it is expressly stated 
that it was admitted at the Bar that the suit was one in which 
the cause of action did not continue against the surviving 
defendants alone and it was necessary to bring on the record 
the representatives of the deceased-respondent. It is clear in 
that case that the suit being one for pre-emption, the plaintiffs 
could succeed, if at all, only with respect to the whole property. 
As one of the vendees was dead and his legal representative 
was not brought on the record, the decree, if held good, could 
have only resulted as being against a part only of the pre- 
empted property. That this is the effect of this ruling was 
recognized in the case of Ambika Prasad v, Jhanak Singh 
{x1922] 21 A. L. J. R, 91. At page 94 of the report occurs the 
following expression of opinion:—‘' It might, however, be 
argued on behalf of Ambika Prasad that the principle-unter- 
lying that decision (32 All., 201) does not apply to this appeal, 
inasmuch as the decree against the vendees could not- be split 
up as the shares of the vendees perhaps were not specified in 
the sale-deed”’. 


It may also be pointed out that the decision in 32 Allahabad 


depended on the interpretation of the law as it stood before 
the Code of 1908 was enacted. - 
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In the case before us, as I have already indicated, one of the 
four pre-emptors, who had definitely got each a fourth, share 
in the property, died and the case in 32 Allahabad, therefore, 
has no application. The rule that there cannot be pre-emption 
of a part of the property exists for the benefit of the vendee 
and cannot be used to his disadvantage. He may say ‘ well, 
if my appeal cannot succeed with respect to one-fourth share, 
let it succeed with respect to the rest three-foffrth share. In 
the case of Ambika Prasad v. Jhanak Singh it appears that 
only one of three plaintiffs filed an appeal, and he stated that 
he was filing the appeal not only on his own behalf but 
also on behalf of his co-plaifitiffs. These co-plaintiffs weré 
not made parties in the appeal. One of them, Hubedar, died 
pending the appeal. Thè appeal was decreed. by the High 
Court, When the successful plaintiffs-appellants tried to take 
possession, it was contended for the purchaser that the decree 
of the High Court was a nullity and could not be executed, 
This Court held, on the authority of a Calcutta case, Balram 
Pal v. Kanysha Majhi, [1919] 53 I. C., 548 that where one of 
several joint plaintiffs died and his legal representative was not 
brought on the record, the suit and the appeal must fait, I 
have looked through the Calcutta case, and I do not think that 
it can bear the weight of a broad proposition like this. It is 
clear, however, that in the case of Ambika ‘Prasad v. Jhanak 
Singh the decision did not turn on the peculiar incidents of a 
pre-emption case, 

As against these two cases cited by the learned counsel for 
the surviving plaintiffs, we have the case of [mded Ali v. 
Jagan Lal decided by two learned Judges of this Court, namely, 
Sir Joun Ence, C..J and Baneru, J., [1895] I. L. R., 17 All, 
478. In that case it was found that of two persons against 
whom a decree had been made, one had died before the decree 
was passed. It was held that the decree could be executed 
against the property of the person who was surviving but not 
against the property of the deceased person, This case was 
considered and approved of by Cuer Jusrice Ricnarps and 
BaneErJi, J, in the case of Sripat Narain Rat-v. Tribeni Misra, 
[1922] 16 A. L. J. R., 327. 

In this conflict'of authority, indeed, if there be any conflict 
at all, I would prefer to follow the cases of Imdad Ali v Jagan 
Lal, [1895] I. L. R., 17 All., 478 and Sripat Narain v. Tribeni 
Misra, [1922] 16 A. L. J. R., 327 to the case of Ambika Prasad 
v. Jhanak Singh, [1918] 21 A. L. J. R., ot, 

I need hardly pointout that my reading of the law is consist- 

vent with the rulings I propose to follow. 

The result is that I would modify the decree of the court 
below and restore Amar Singh’s legal representative to the 
possession of only one-quarter share in the pre-empted property 
and would dismiss the appeal No. 281 of 1923 of the surviving 

- plaintiffs, Puran Singh, Lekhraj Singh and Pirthi Singh. The 
cross-objection of Puran and others in Appeal No, 202 of r927 
must be rejected, 
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DaxaL, J.—Wajid Ali Khan was the purchaser ina pre-emp- 
tion sult brought by Puran Singh, Lekhraj Singh, Amir Singh 
and Pirthi Singh for pre-emption of a complete revénue paying 

mahal. A decree was passed on 28th February, 1921, jointly 
in favour of all the four plaintiffs without specification of 
shares conditional on their depositing Rs. 2,173 and odd for 
payment to Wajid Ali Khan. The following dates may be 
quoted in tabular form :— 


18th March, 1921.—Appeal to the High Court by Wajid Ali against 
the four plaintiffs. 


22nd June, 1921.~The plaintiffs deposited in Court amount as 
directed in the decree. 


30th June, 1921.—Plaintiffs took possession through Court. 
12th January, 1922.—Plaintiff Amar Singh died. 


18th January, 1923.—The decree of first Court reversed by the High 
Court. 


and February, 1923.— Wajid Ali restored to possession, 


On 16th February, 1923, the heirs of Amar Singh—his two sons 
—and the other plaintiffs applied to be put again in possession 
on the ground that the decree of the High Court having been 
passed after the death of Amar Singh and without his legal 
representatives being brought on the record, was a nullity, The 
lower court dismissed the objection of the three surviving 
plaintiffs but directed possession to be made over to Amar 
Singh’s sons “ provided the purchase money already deposited 
in court is consented to go to the opposite party by all the 
objectors”, 


Both Wajid Ali and the three surviving plaintiffs have appeal- 
ed separately. This is the appeal of Wajid Ali. Thẹ reason- 
ing of the lower Court does not satisfy me. The learned Judge 
held that the appeal against three out of four plaintiffs was 
competent and that the decree thereunder was binding on them. 
If so, Amar Singh’s sons can retain or receive back th of the 
property or property commensurate with Amar Singh’s share of 
the money deposited in Court according to agreement between 
the four pre-emptors. It is true, as observed by the lower court, 
that Amar Singh alone could have pre-empted the entire property 

, but he did not do so, noris it urged that he alone owned the 
money which was deposited in court. 


¢ In my opinion the correct reasoning here would be that the 
decree of this Court was a nullity because the appeal abated 
against ali the respondents and that, therefore, the pre-emption 
decree in favour of the original plaintiffs still operates. Pos- 
session was given to Wajid Ali wrongly. It may be mentioned 
that no plea of res judicata is set up on his behalf, 


Much stress was laid down by the learned counsel for the appel- 
lant on the change of phraseology in the Code of Civil Procedure 
1908. In my opinion the alteration has not changed the law 
on the subject. According to Order 22, rule 4, clause 1, where 
one of two or more defendants dies and the right to sue does 
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not survive against the surviving defendants alone (as here), 
the court shall upon application cause the legal representatives 
of the deceased defendant to be made parties, Clausé@ 3 of 
this rule lays down that in the absence of an application, the 
suit shall abate as against the deceased defendant. The words 
“as against the deceased defendant ” are new in the present 
Code, This means that the appeal abates primarily against 
the deceased respondent alone. The provision means that the 
appeal shall not abate as a whole necessarily as an invariable 
consequence of abatement against a respondent, At the same 
time, the provision does not lay down that in every case the 
appeal shall proceed against the other respondents. The point 
will have to be decided in every appeal whether the appeal 
abated as against the deceased unrepresented respondent only 
or as a whole, 


My opinion is that Wajid Ali’s appeal here abated as a whole. 
A vendeé cannot admit the right of one out of several pre- 
emptors to pre-empt a portion and appeal as to the right of the 
others. The rights of all pre-emptors were of equal degree and 
admission of the right of one amounted to an admission of the 
tight of all. Amar Singh may have had claims of his owh to 
the entire property which he would not be able to urge if he is 
not made a party to the appeal. Suppose Amar Singh alone 
had’ deposited the money as he was fully entitled to do under 
the decree and became entitled to possession of the .entire pro- 
perty. The purchaser by appealing against the others, who 

` did not want to press their claims, would deprive Amar Singh 
of the fruits of hig victory by depriving him of a hearing in 
the appellate Court. The decree in favour of the plaintiffs 
was joint, and not divisible. To my mind, the principles of 
the ruling in the case of Imamuddin v. Sadarath: Rai (LL. R., 
32 All., 301) apply here though the defendants in that case 
were purchasers and not pre-emptors. Here the interests of 
the pre-emptors are indivisible just as . those of the purchasers 
were indivisible in the case quoted. The decree can be execut- 
ed whole or not at all. On this ground the learned Judges 
rightly ‘distinguished a decree in a pre-emption suit froma 
decree such as the one under construction in Jmdad Ali v 
Jagan Lal, [1895] I. L. R., 17 All,, 478. ‘There the properties 
of two judgment- -debtors were divisible, ‘Ihe decree was passed 
against Mohamed Jalil and not Hamid-un-nissa for possession 
of property, while the lady had died prior to decree and her 
représentative-in-interest was not brought on the record.® This 
Court held that so far as the interests of the lady were concern- 

. ed, the decree was not enforceable. Presumably it was known 
to what extent the decree was passed against Abdul Jalil and 
to what extent against.the lady. In the present case the decree 
in favour of the four plaintiffs is indivisible. 


Ambika Prasad v. Jhanak Singh, [1922] 21 A-1. J, R., 93 was 
another ruling of this Court quoted on behalf of the respondent, 
T shall not rely upon it because- the reasening does not appear 
to me to be sound that one of several pre- emptors- in equal 
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degree cannot appeal with respect to the entire property. I 
should have thought that, taking the facts of the present case 
“for an example, if the plaintiffs had failed in the-first Court, 
any one of them could have appealed alone to pre-empt the 
entire property. i 

As in my opinion the decree of this Court of 18th January, 
1923 is inoperative, I would dismiss this appeal and decree 
appeal Ex. No: 281 of 1923, 

By THE Court.—As we are differing on a question of law, 
we refer the case to the Hon’ble the Acrinc Cuter Justice with 
the request that he may constitute a Bench for hearing the 
question under section 98 (2) proviso of the Civil Procedure 
Code. ‘The question is this :— 

(A) Where in a pre-emption suit, the vendee appeals 
against a decree allowing the claim of 4 plaintiffs-pre-emptors 
and the appeal is decreed in ignorance of the fact that one of 
the respondents was dead, and the suit is dismissed, whether 
the whole appeal abated and consequently the appellate decree 
is a nullity or whether the decree was operative as against the 
plaintiffs-respondents who survived ? 

B) Further, whether the fact that the consideration money 
had been paid by all the pre-emptors jointly without specifica- 
tion of shares in terms of the decree of the court of first ins- 
tance, in the said court, before the appeal was heard, will 
make any difference in the answer to be returned to the ques- 
tion (A)? 

The following is the answer given to the reference :— 


DantkLs, J.—This is a reference under section 98 of the 
Civil Procedure Code in consequence of a difference of opinion 
between Mr. Justice Muxerji and Mr. Justices Daraar. The 
question for decision. in the appeal was whether the failure of 
the appellant, Wajid Ali Khan, to implead the legal represent- 
atives of Amar Singh, plaintiff, in his First Appeal No. 119 of 
1921, to this Court involved the dismissal of his entire appeal 


or only its distnissal in respect of one-fourth share of the sub- 
ject-matter. Í 


The facts åre stated in the two referring orders. They are 
that four persons, Puran Singh, Lekhraj Singh, Amar Singh 
and Pirthi Singh filed a joint suit for pre-emption. Wajid Ali 
Khar, the vendee of the property under the sale impugned, was 
the sole defendant. The trial cotirt decreed the suit on 28th 
February, 1921 and gave a joint decree in favour of the plaint- 
iffs. On 18th March, 1921, Wajid Ali Khan appealed to this 
Court. In the meanwhile the decrée-holders deposited the pre- 
emption money and obtained possession of the property. 


On t2th January, 1922, Amar Singh died. No steps were 
taken to implead his legal representatives. This Court, nearly 


. a year later, in ignorance of Amar Singh’s death, allowed the 
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appeal and dismissed the suit. This was on 18th Jayuary, 1923. 
Wajid Ali Khan obtained an ex parte order restoring posstssion 
to him, but subsequently on the objection of the legal represent- 
atives of Amar Singh, this order was set aside and possegsion 
delivered to the legal representatives of Amar Singh. As be- 
tween the decree-holders there is a mutual agreement the effect 
of which is that it is immaterial whether possessidn is restored 
to all the decree-holders jointly or to the representatives of 
Amar Singh alone. Wajid Ali Khan appealed to this Court 
and contends that he should have been allowed to retain posses- 
sion of three-fourths of the property and ‘only the remaining 
one-fourth restored to the representatives of the deceased: The 
appeal came before a.Bench consisting of Mr. Justices Mu- 
KERJI and Mr. Justice DALAL. Mr. Justice MUKERJI was 
of opinion that this contention should prevail. Mr. Justicx 
Data considered that the order of the court below was correct. 
They have accordingly referred to us under section 98 of the 
Code of Civil Procedure the following two questions of law:— 


(A) Where in a pre-emption suit the vendee appeals against 
a decree allowing the claim of four plaintiff-pre-emptors, and 
the appeal is decreed in ignorance of the fact that one of the 
respondents was dead, and the suit is dismissed, whether the 
whole appeal had abated, and consequently the appellate decree 
was a nullity or whether the decree was operative as against the 
plaintiffs-respondents who survived? 


(B) Further, whether the fact that the consideration money 
had been paid by all the pre-emptors jointly without specification 
of shares in terms of the decree of the court of first instance, 
in the said court, before the appeal was heard, will make any 
difference in the answer to be returned to the question (A)? 


We agree with the view of Mr. Justice DALAL that the 
order of the court below should be upheld. „A reference has 
been made to the difference in language between Order 22 rule 4 
of the Code of Civil Procedure and the corresponding provi- 
sion of the Code of 1882. ‘The old Code said that the whole 
appeal should abate. The present Code says that it shall abate 
as against the deceased defendant or respondent. This does 
not mean that the appeal can in all cases succeed against the 
remaining respondents. Whether this is so depends entirely on 
whether the interest of the deceased respondent can be separat- 
ed from ‘that of the remaining respondents so that it. is 
possible to give a separate decree against the latter without 
affecting the interest of the legal representatives whom the 
appellant has failed to implead. When several persons have a 
joint interest in property, itis in general impossible to give a 
joint decreé for possession against some ‘of them when the 
decree declaring ine right of the othet jaint holders to retain 
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„posession has become final, otherwise the result would be two 
contfadictory decrees both of equal authority. Our, answer to 
the first question must depend, therefore, on whether the other 
thrée plaintiffs had a separate interest in the property which 
could be restored to Wajid Ali Khan without prejudice to the 
rights of Amar Singh’s representatives. Clearly they had not. 
The decree ‘was a joint decree; each plaintiff was given a joint 
‘interest in the entire property. It was open to any of the four 
to pay the entire pre-emption money if his co-plaintiffs failed 
todo so. To suggest that Amar Singh obtained by the decree 
‘a one-fourth share in the property which can be separated off 
from the share decreed in favour of his co-plaintiffs, is directly 
-contrary to the decree itself. The rulings relied on by Mr. 
Justice Muxegrji do not, in our opinion, affect the question at 
all. In Imdad Ali v. Jagan Lal (1), the report shows that the 
.judgment-debtor, whose representatives had not been impleaded, 
had a distinct and separate share in the property in suit, and 
this would naturally be the case as the parties were Muham- 
medans. The case of Sripat Narain Rai v. Tirbent Misra (°) 
‘merely decided that a decree against a dead man was a nullity, 
but expressly left open the question whether the decree could 
.be given effect to against the surviving defendants. On the 
other hand, Ambika Prasad v. Jhinak Singh (8) is a strong 
authority against the appellant. Other instances in which an 
appeal was held as wholly abated because the legal representatives 
of one of the joint decree-holders had not been impleaded are 
Sardari Lal v. Ram Lal (4) and Tej Narain Sahu v. Dal Ram 
Sahu (°). 

Our answer to the second question is that the rights of the 
parties are not affected by the fact that they jointly paid in the 
pre-emption money in accordance: with the decree of the trial 
court. The argument of the appellant is that they must be 
presumed to have paid in equal shares and, therefore, to have 
become tenants-in-common of one-fourth share of the property 
each.. Such a presumption could only be drawn as between the 
decree-holders in the absence df any evidence to the contrary, 
As-against the judgment-debtor the money was paid in jointly 
in purstiance of a joint decree. No party could have claimed 
to deposit a fourth share of the price separately; nor would he 
have acquired any rights by so doing. Moreover, the ordet of 
the trial court was that the money should be paid in within 
thirty days after the decree became final. In fact the decree 
never did become final because an appeal was filed. The pay- 

(1) [r89s] L L. R., 17 All, 478. 
(2) [1918] 16 A. L. J. R., 327. 
(3) [1922] 21 A. L. J. R, on. 
(4) LL. R., 2 Lahore, 225. 

(s) * [1922] I. L. R., x Patna, 699 


vol. xxu] HICH coURbe 1005 


tient was, therefore, only provisional, and the rights of the 
parties cannot be affected by it. Our answer to qufestion.(A), 
therefore, is that the whole appeal abated, and our answer to 
question (B) is that the payment into court of the pre-emption 
money by the decree-holders makes “no difference to the answer 
returned to question (A); 


[On receiving the answer to the reference,’ the original 
Bench made the following judgment :-—] 


This appeal owing to a difference of opinion between the 
Judges constituting this Bench was heard so far as the question 
of law was concerned by.two Hon’ble Judges of this Court and 
their opinion and the opition of one of us are that thedecree 
made by this Court on appeal in the pre-emption suit was a 
nullity. The result of that finding is that Wajid ‘Ali Khan 
must restore possession to all the four plaintiffs who made the 
application in the court below. The court below allowed the 
application of the heir of the deceased plaintiff, Amar Singh. 
But according to the decision of this Court now all the four 
plaintiffs ought to be restored to possession. The appeal of 
Wajid Ali, the vendee, therefore, fails and Appeal No. 202 of 
1923 is hereby dismissed with costs. 

Appeal dismissed, 





SRI NARAIN SINGH 
Versus 
EMPEROR turoucH RANDHIR SINGH." 


Criminal Procedure Code, section 195~Offence not cognizabie 
without complaint of public servant—Acctused charged with 
another offence for which no such complaint necessary—Ulti- 
mately convicted of offence for which complaint is necessary— 


. 


Conviction illegal. : 

When the Criminal Procedure Code provides that the court 
shall not take cognizance of certain offences without complaint 
from a public servant, it is not open to a Magistrate to ignore 
this provision and to convict an accused of one of such offenc- 
es on the ground that originally the accused had been charged 
with an offence for which no such complaint or previous sanc- 
tion was required and the offence of which the accused is 
ultimately convicted was only a minor form of the offence 
with which he was originally charged. 


O CRIMINAL REFERENCE by Basu KauresHar Nats Rat, 
Additional Sessions Judge of Mirzapur. 


The parties were not represented. 
The following is the Referring Order :— 
* Cr. Ref, No. 376 of rgeq, 
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This is a revision against an order sentencing the applicant 
to a fie of Rs, 30 under section 173 of the Indian Penal Code. 
‘The facts are that in execution of a rent decree of one Randhir 


Singh a warrant of arrest with a notice was issued against the 
e 


applicant, Sri Narain Singh. It is said that the applicant 
was arrested on the r2th of December, 1923 but was rescued 
by his son, Lal Parshad Singh, and brother Balmakund Singh. 
A report was made by the Chaprasis in the thana but they did 
not want any action to be taken by the police as they wanted 
to put the matter. before their officer for necessary actions, 
Accordingly no steps were taken by the police, and after wait- 
ing for some time, the decree-holder, Randhir Singh, filed a 
complaint on the and of January, 1924 against Sri Narain Singh, 
Lal Parshad Singh and Balmakund Singh under section 22g- 
109. Proceedings were started against Sri Narain Singh alone, 
‘The learned Magistrate found that the offence under section 
225 was not proved but convicted the applicant under section 
173 of the Indian Penal Code. Now the applicant comes here 
in revision, The first point, taken by him is that the learned 
Magistrate had no jurisdiction to take cognizance of the 
offence under section 173 of the Indian Penal Code except on 
the complaint in writing of the Chaprasis concerned or of some 
other public servant to whom they were subordinate, but as 
there was no such complaint, the learned Magistrate had no 
power to convict him under section 173, The second point is 
that there was no evidence whatsoever on the record to support 
the finding of the learned Magistrate that he, the applicant, 
did intentionally prevent the service of the notice and the 
warrant on himself. First about the first point, section 195 
of the Criminal Procedure Code says that no court shall take 
cognizance of any offence punishable under section 173-188 of 
the Indian Penal Code except on the complaint in writing of 
the public servant concerned or of some other public servant to 
whom he is subordinate. Here no complaint in writing had 
been made hy the Chaprasis or by the officer to whom they 
were subordinate and, therefore, the learned Magistrate had 
no jurisdiction to take cognizance of the offence under section 
173, but, on behalf of the opposite party, it is said that though 
the Magistrate had no jurisdiction to take cognizance of the 
offence under section 173 of the Indian Penal Code yet under 
section 238 of the Criminal Procedure Code he had every power 
to convict the applicant under section 173 of the Indian Penal 
Code when he had, on the complaint of Randhir Singh, taken 
cognizance of the offence under section 225 because the offence 
under section 173 of the Indian Penal Code wasa minor offence 
and on the facts proved the Magistrate had every power to 
convict the applicant of the minor offence. In short their 
point is that though without a complaint in writing of the 
Chaprasis or their superior officer the Magistrate had no juris- 
diction to take cognizance of: the offence under section 173 
yet he had every.power to convict the applicant under section 
173 as it was a minor offence of section 225 of which he had 
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already taken cognizance. But 1 do not agree with it. In my CRIMINAL 
opinion they are two different offences altogether. Stction aa 
173 applies to the prevention of the service of summons, notice iad 

or order; whereas sections 225 and 225B apply to resistance SRI NARAIN 
or obstruction to lawful apprehension etc. i.¢., to warrants of SINGH 
arrest etc. Sections 225 and 225B do not apply to summonses, 
notices and orders and in the same way section e173 does not 
apply to warrants of arrest etc. ‘They are two different and 
distinct offences and the offence under section 173 is not a 
minor offence of section 22s and, therefore, section 238 of the 
Criminal Procedure Code was not applicable and the conviction 
of the applicant under section 173 without a complaint as 
required by section 195 of the Criminal Procedure Code was 
quite illegal. Now taking for granted that section 173 was a 
minor offence of section 225 and section 238, Criminal Pro- 
cedure Code, was applicable, let us see if the conviction of the s 
applicant under section 173 was on the facts and evidence on 
the: record legal, This brings us to the. second ground of revi- 
sion. Under section 238, Criminal Procedure Code, a person 
can be convicted of a minor offence though not charged with 
it when he is charged with an offence consisting of several 
particulars and a combination of some only of which constitute 
a complete minor offence or when he is charged with an offence 
and the facts proved reduce it to a minor offence. Now let 
us see what the facts and evidence here were, In his complaint 
Randhir Singh had given four particulars: (1) that a warrant 
of arrest was issued, (2) that the applicant was arrested on the 
xath December, 1923, (3) that he was rescued by Lal Parshad 
Singh and Balmakund Singh and (4) that the applicant tore 
out the notice. The first three had nothing to do with sec- 
tion 173. The last was no offence at all. It was admitted by 
the prosecution witnesses that when. the notice was tendered 
to the applicant, he took it and it was only when the warrant 
was shown to him that he tore it out, But that, even if true, 
did not constitute an offence under section 173: He had‘taken 
the notice and it was some time after that he tore it out. The 
tearing out of the notice could not mean that he intentionally 
prevented the service of notice himself, And so itis clear 
that no combination of the particulars given in the complaint 
could constitute an offence under section 173. Now let us see 
if the fact proved constituted an offence under section 173, 
The only fact found by the learned Magistrate against the 
accused is given by him thus “there is no doubt as to the * 
accused’s presence at his house and to the fact that he did 
intentionally prevent. the service of the notice and the warrant 

on himself.” Section 173 has nothing to do with the resist- 
ance'or obstruction to the execution of a warrant of arrest. As 

a fact it was found by the Jearned Magistrate that the offence 
under section 225 was not proved. Now about the notice, 

The learned Magistrate did not state how the applicant prevent- 

ed the notice upon himself. He had taken* the notice when it ° 
was tendered to him and it was only when the warrant was 
shown to him that he tore it out but that vas no offence under 
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section 173, No other fact had been proved which could 
eonstitite an offence under section 173. I do not see how on 
the complaint filed by Randhir Singh and how on the facts 

«found proved by. the learned Magistrate it could be said that 
the applicant had intentionally prevented thé service of the 
notice upon himself, The only fact about the notice alleged 
by the cgmplainant and proved by the evidence on the record 
was that the applicant tore it out when the warrant was shown 
to him but as already remarked above that was no offence under 
section 173, For the reasons above l am of the opinion that 
the conviction of the applicant under section 173 of the Indian 

_ Penal Code was without jurisdiction and illegal and, therefore, 
should be set aside. : 

_ A copy of the above order will be sent to the learned Magis- 
trate for any explanation he may like to give, and on the receipt 
of the explanation, if any, the papers will be submitted to the 
Hon’ble High Court with the recommendation that the convic- 
tion of the applicant under section 173 of the Indian Penal 
Code be set aside and the fine refunded, 

-The following judgment was delivered by 


NEAVE, J.—This is a reference from the Additional Sessions 
Judge of Mirzapur asking this Court in revision to set aside 
the sentence passed under section 173 of the Indian Penal Code. 


It is not disputed that there was no complaint in writing 
made by the public servant concerned or by any public servant 
to whom he is subordinate as is required by section 195 of the 
Criminal Procedure Code before cognizance can be taken by a 
court of an offence under section 173. The learned Magistrate’s 
explanation is that, he took cognizance of an offence under 
section 225(b) of the Indian Penal Code and that having done 
so, he was entitled under section 238 of the Criminal Procedure 
Code to convict the accused under section. 173 of the Indian 
Penal Code which he regards as a minor offencé of the same 
character as that for which a penalty is provided under section 
235(b) of the Indian Penal Code. ; 


- It is clear that when the Code provides that the court shall 
not take cognizance of certain ‘offences without complaint from 
a public servant, itis not open to a Magistrate to ignore this 
prowsion by the device of instituting the case under another 
section of the Indian Penal Code. The conviction was clearly 
illegal. The reference is accepted and the conviction and sen- 
tence are set aside. The fine if paid will be refunded. 


Reference accepted, 
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HAR PRASAD (Plaintiff) 
versus 
KEWAL AnD otHeErs (Defendants).* 


Hindu Law—Marriage—Between members of a Superior and a 
lower grade of the same caste—Not illegal—Isstue legitimate— 
Entitled to inherit. 

A man may marry a woman of a lower class or grade within 
his caste and may by such a marriage fall into the class or 
grade to which his wife belongs, but in the absence of any 
clear and definite evidence to show that such a marriage would 
not be recognised as valid by the custom of the community 
to which either the husband or the wife belongs, neither he nor 
his issue can lose their right of inheritance in the family 
property. 

First APPEAL roma decree of MAULVI MUHAMMAD SHAFI, 

Subordinate Judge of Saharanpur. 


J. M. Banerji, for the appellant. 
`Nehal Chand, for the respondents. 
The judgment of the Court was delivered by 


Kanaatya Lat, J.—The dispute in this case relates to the 
property of two brothers, Dewan and Ranjit. Ranjit died, 
leaving a widow, Musammat Ganeshi, who died sometime in 
April, 1920. Dewan died about six or seven months prior to 
the suit. The plaintiff claims to be the son of Multan Singh, 
a brother of Dewan and Ranjit. The defendants claim to be 
the descendants of Bhai Singh, another brother of Dewan and 
Ranjit. The parties are Taga Brahmins. The family to which 
the plaintiff claims to belong used to reside in the village 
Jaranda. The allegation of the plaintiff was that his father, 
Multan Singh, had gone to live in the village Rohana and that 
in his absence Ranjit, Dewan and Bhai Singh got the family 
property entered in their names and that after the death of 
Multan Singh , when the plainttff claimeu his share in the family 
property by inheritance from his father, the defendants satisfied 
his claim by giving him a money compensation. His con.plaint 
was that on the death of Musammat Ganeshi, the widow of 
Ranjit, and that of Dewan, the defendants got the entire pro- 
perty belonging to the share of Ranjit and Dewan entered in 
their names to the exclusion of the plaintiff. The present suit 
was filed by him for the recovery of a half share of the pto: 
perty left by Ranjit and Dewan with mesne profits. 


The defence was that Laiq Ram and his sons were Taga | 
Brahmins of the Bisa class, that Multan Singh was not the son’ 


* F. A, No. 477 of 1921, 
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of Laiq Ram or brother of Bhai Singh, Dewan and Ranjit, that 


* Multan Singh belonged to the Dasa class of Taga Brahmins 


and was married in that community and that the plaintiff was 
not’ entitled to claim any share in the property of Ranjit or 
Dewan deceased. 

The court below found that -Multan Singh was one of the 
sons of Laiq Ram, that the plaintiff was the son of Multan 
Singh by a Dasa woman, whom Multan Singh had married, and 
that as no valid marriage could be effected between a Dasa and 
a Bisa, the plaintiff was not entitled to inherit any share in the 
estate of his uncles. 

We have examined the evidence adduced in the case and 
agree with the court below in finding that the plaintiff is the 
son of Multan Singh by a Dasa woman of Qutubpur, whom 
Multan Singh had married, and that Multan Singh was one of 
the sons of Laiq Ram who was a Taga Brahmin of the Bisa 
class. 

*The Taga Brahmins form an important cultivating and 
land-owning tribe confined almost altogether to the Upper Duab 
country and Rohilkhand. The Tagas claim to be of Brahmanical 
origin and aredivided into two sub-divisions, known as Bisas 
and Dasas or the ‘twenties’ and the ‘tens’, and one of the 
important differences between the custom they observe is that 
while the Dasas allow widow marriage, the Bisas prohibit it. 
According to Crooke, if a Bisa allows this objectionable practice, 
he falls at once into the Dasa grade. The Dasa and Bisa form 
two endogamous groups, and within thesé groups they follow 
the usual rules of Brahmanical exogamy, (Crookes’s Tribes 
and Castes, Vol. IV, p. 354). The Bisas consider themselves 
to be purer and higher in grade. The Dasas are considered 
to be men of lower grade and possibly of mixed blood. Accord- 
ing to the evidence, the Bisa Tagas do not smoke or interdine 
with the Dasa agas. The defendant, Tara Chand, states that 
there can be no marriage relations between them, and this is 
probably true, though none of, the witnesses produced by the 
defendants or those produced by the plaintiff were asked any 
question about it. There is nothing, however, to show that 
such’a marriage would be illegal. If aman who belongs to the 
Bisa grade marries a woman belonging to the Dasa class, the 
marriage may be considered reprehensible but would not be 
illegal. The only effect of such a marriage would be that the 
former and his children would no longer he treated as members 
of the Bisa community, or, in other words, they would be 
degraded and reduced to the position of Dasas among whom 


. they would have in future to intermarry. 


The evidence adduced shows that Multan Singh was married 
to the daughter of. Kanhaiya, a resident of Qutubpur. The 


plaintiff states that he was married to the sister of Chhaj ju of 
e 
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Qutubpur and that Chhajju `was a Bisa Taga, but no person 
belonging to the family of Chhajju or residing at Qutubpur has 
been produced. On the other hand, two witnesses who belong 
to Qutubpur have given evidence on behalf of the defendants 
and sworn that Multan Singh was married with the daughter of 
Kanhaiya, who belonged to the Dasa community. The evidence 
of Baldeo Singh goes to show that the plainfiff himself is 
married to the daughter of Ram Prasad who similarly belongs to 


the Dasa community. The court below assumes that a marriage . 


between a Dasa anda Bisa would be illegal, because the two 
could not smoke or dine together or inter-marry, but there is 
nothing to show that there is any custcm making such a marriage 
illegal or involve the forfeiture of all rights of inheritance. 


A man may marry a woman of a lower class or grade within 
bis caste and may, in a case like the present, by such a marriage 
fall into the class or grade to which his wife belongs, but in the 
absence Of any clear and definite evidence to show that such a 
marriage would not be recognised as valid by the custom of the 
community to which either the husband or the wife belongs, 
neither he nor his issue can lose their right of inheritance in the 
family property. No such evidence has been adduced in this 
case. Both the Dasas and the Bisas really are members of the 
same caste and community. The formér simply belong toa 
lower grade and are looked down upon by the latter and a 
marriage between persons belonging to these two different social 
orders cannot be‘ regarded as illegal. The claim of the plaintiff 
ought, therefore, to succeed. The appeal is accordingly allowed 
and the claim decreed with mesne profits from Kharif 1328 
Fasli till the recovery of possession which will be determined 
by the court below under order 20, rule 12 of the Code of Civil 
Procedure. The plaintiff will get his costs here and hitherto 
from the defendants-respondents who will bear their own costs 
throughout. . 


The counsel for the #ppellant will make good the deficiency 
of Rs. 36-6-6 due on account of translation and printing before 
the decree is prepared. ° 


Appeal allowed, 
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CIVIL ae HARIHAR PRASAD (Defendant) 
Tr versus 
— RAM DAUR (Plainttff).* 
Tuly, rn Hindu Law-sBandhu relationship—Nearest reversionary heir— 
KANHAIYA Whether plaintiff entitled to call himself —Husband’s property 
LAL, J. sold by widow—Piaintif. fourth in descent [rom common an- 
MUKERJI, J. cestor—Validity of sale impeached. 
A Father’s sister's son’s son is a heritable Bandhu under the 
Mitakshara. 


` Adit Narayan Singh v. Mahabir Prasad Tiwari, (P. c.) 
[1921] 19 A. L. J. R., 208, Ram Chandra Martand Waikar v. 
Vinayak Venkatesh Kothekar, (v.c.) [1914] 12 A. L. J. R. 
1281, Gêrdharilal v. The Government of Bengal, 10 W. R, 
(P:c.) 83 and, Shib Sahai Saraswati, [1915] 13 A. L. J. R., 
786, referred to, ` 
„Seconn Appear from a decree of A. G. P. Purran Esg., 
District Judge of Benares, reversing a decree of Maurvı Mu- 
HAMMAD Tagı Kuan, Additional Munsif. 


.. Harnandan Prasad, for the appellant. 
` N. C. Vaish, for the respondent. - 


- The following judgments were delivered :— 


Kanhaiya  . KKANHAIYA baL, J.—The dispute in this appeal relates to a 
Žal, J. fixed-rate tenancy belonging to one Sumera, who died leaving a 
widow, Musammat Parbati. The plaintiff claims to be the 
nearest heir of Sumera deceased. He denied that Musammat 
Parbati was lawfully married to Sumera; but the courts below 
found on that point against him. The fixed-rate tenancy in 
question has been sold by Musammat Parbati to Harihar Prasad, 
for a consideration of Rs. 300 on the 4th July, 1919, out of 
which only Rs. ,50 have been found to have been taken for legal 
necessity. i 
The main question for consideration in this appeal is whe- 
ther the plaintiff is the nearest reversionary heir of Sumera 
~ + deceased, and as such entitled to impeach the validity of the 
° sale. The court of first instance found against him, but the 
. lower appellate court held, relying on the pedigree proved in 
the case and on an admission of the contesting defendant him- 
self in a previous suit, that the plaintiff was the nearest Bandhu 
or reversionary heir of the deceased and entitled as such to 
protect his reversionary right. 

It appears from the pedigree that the common ancestor of 
the plaintiff and Sumera deceased was Kashi, who bad a son, 
Chikuri alias Hanuman, and a daughter Musammat Budhia. 
Sumera was the son of Hanuman. The plaintiff is the son of 

** 5. A, No. 68 of 1923 


VoL. XXIL] HIGH COUR 1013 


Gangu, the son of Musammat Budhia. ‘There is no nearer 
kinsman agnate or cognate shown to be alive in the family. 
The rule as to the succession of Bandhus, laid down in the 
Mitakshara, (Chapter 2, section 6, para 1) runs as follows :— 

‘* On the failure of agnates, the cognates are heirs. Cog- 
nates are of three kinds, related to the person himself, to his 
father, or to his mother, as is declared by the following text:— 

‘The sons of his own father’s sister, the sons of his own 
mother’s sister, and the sons of his maternal uncle, must be 
considered as his cognate kindred. ‘Ihe sons of his father’s 
paternal aunt, the sons of his father’s maternal aunt and the 
sons of his father’s maternal uncle must be deemed his father’s 
cognate kindred. The sons of his mother’s paternal aunt, 
the sons of his mother’s maternal aunt; and the sons of his 
mother’s maternal uncle must be reckoned his mother’s cognate 
kindred’. 

“ Here by reason of near affinity the cognate kindred of 
the deceased himself are his successors in the first instance; 
on failure of them his father’s cognate kindred, or if there be 
none, his mother’s cognate kindred. This must be understood 
to be the order of succession here intended ”’, 

The text above quoted is variously attributed to Vriddha 
Shaiatap or to Baudhayana. It defines and illustrates the 
different classes of Bandhus, who are capable of inheriting. It 
was not cited by the author of the Mitakshara for the purpose 
of giving an exhaustive enumeration of the Bandhus entitled 
to inherit, but only as an authority for or illustration of his 
proposition that there were three classes of Bandhus, namely 
Atma Bandhus or those related to the person himself, Pitri 
Bandhus or those related through his father, and Matri Ban- 
dhus or those related through his mother. Mitra Misra, the 
author of the Viramitrodaya, points out that the maternal 
uncle is recognized as an heir, but he is not mentioned there, 
and it would be anomalous if his sons are ingluded and he is 
not included. Balam Bhatta, a lady commentator on the Mitak- 
shara, suggests that the words “sons” includes daughters, and 
that the sisters and their sons are not excluded. 

In Girdharilal v. The Government of Bengal (), their 
Lordships of the Privy Council accordingly held that the enu- 
meration of Bandhus in the text is only illustrative and not 
exhaustive; and in Budha Singh v. Laliu Singh (*) and Adttya 
Narayan v. Mahabir Prasad (!), their Lordships declared that 
the word “sons” used there is used ina generic sense and 
includes a grandson. 

Manu declares (IX, 187) that the inheritance of a deceased 
Sapinda goes to the nearest of the Sapindas. He does not 

(1) 10W. R, (pc), 83. (2) [rors] L, Ru 42 I, A, 208," 

(3) [io2:1] L. R., 48 I. A., 86, 
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mention Bandhus specifically. But later writers have pointed 
out that Baadhus are also sapindas, though of a different Gotra. 
The sapinda relationship arises according tothe Mitakshara 
between people who are connected by particles of one body; 
but, as such, a relationship might exist in some remote degree 
ina very wide circle. ‘lhe author of the Mitakshara has dis~ 
cussed the limits within which such sapinda relationship exists 
in his dissertation on marriage, to which similar considerations 
are applicable. : 


Commenting on the text of Yagnyavalkya (I 52-53), requir- 
ing that a man should marry a girl who is not his sapinda, that 
is within seven and five degrees from the father and mother 
respectively, the author of the Mitakshara says :— 


“ She is called his sapinda who has (particles of) the body 
(of some ancestor etc.) in common (with him).. Non-sapinda 
means not his sapinda, Such aone (he should marry). The 
sapinda relationship arises between two people through their 
being connected by particles of one body. Thus the son stands 

e in sapinda relationship to his father, because of particles of 
his father’s body having entered (his), In like manner (stands 
the grandson in sapinda relationship) to his paternal grand- 
father and the rest, because through his father particles of his 
(grandfathers) body have entered (into his own). Just so 
(is the son a sapinda relation of) his mother, because particles 
of his mother’s body bave entered (into his), 


Likewise the grandson stands in sapinda relation to his 
maternal grandfather and the rest through his mother. So also 
(is the nephew) a sapinda relation of his maternal aunts and 
uncles and the rest, because particles of the same body (the 
paternal grandfather) have entered (into his and theirs) ; 
-.ikewise does be stand in (sapinda relationship) with paternal 
uncles and ‘aunts and the rest. So also the wife and the hus- 
band (are sapinda relations to each other) because they to- 
gether beget one body (the son). In like manner brother's 
wives also {ate sapinda relations to each other) because they 
produce one body (the son) with those (severally) who have 
sprung from one body, ‘Therefore one ought to know that 
wherever the word ‘‘sapinda’* is used, there exists (between 

- © the persons to whom it is applied) a connection with one body 
‘either immediately or by descent ”. 


Vignyaneshvar then proceeds to relate the theory that the 
sapinda relationship with maternal relations rests on the connec- 
tion arising from obsequial offerings, the exception as regards 
obitual impurity being otherwise explicable, and referring to the 
passage in the text “ beyond the fifth and the seventh from the 
mother’s side and the father’s side respectively” he observes :— 

‘On the mother’s side in the mother’s line, after the sth, 
. on the father’s stde in the father’s line, after the seventh fan- 
cestor), the sapinda relationship ceases, These two latter 
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words must be understood; and therefore the word ‘ sapinda ”, 
which on account of its (etymological) import, onu ia by 
having in common) particles (of one body) would apply to all 
men, is restricted in its signification, just as the word paxkaja 
(which etymologically means “growing in the mud ” and there- 
fore would apply to all plants growing in the mud, designates 
the lotus only and the like, and thus the sixth descendant 
beginning with the son and one’s self (counted) as the seventh 
(in each case) are sapinda relations ”. E 
The sapinda ‘relationship thus ceases beyond the fifth an- 
cestor from the mother’s side and beyond the seventh from the 
father’s side. The plaintiff isthe fourth in descent from the 
common ancestor, namely the grandfather of Sumera, ‘and as 
the nearest reversionary heir at the present time he is entitled 
to protect his reversionary right. 


The learned counsel for the appellant relies on the decision 
in Ramchandra Martand Waikar v. Vinayak Venkatesh Kolhe- 
har ("), but the general conclusion there arrived at, after a 
close examination of the authorities, was ° 


(a) that the sapinda relationship on which the heritable 
right of collaterals was founded ceased in the case 
of bhinna gotra sapindas with the fifth degree from 
the common ancestor ; and 

(b) that in order to entitle a man to succeed to the in- 
heritance of another, he must be so related to the 
latter that they would be sapindas of each other. 


But the common ancestor in the present instance was Kashi 
and the plaintiff is only fourth in degree from him. In Adit 
Narayan v. Mahabir Prasad Tiwari (*), the mother’s sister’s 
grandson was given preference to the son of the mother’s pa- 
ternal aunt; and the principle there laid down was that under 
the Mitakshara in preferring the nearer to the more remote 
class of Bandhus, reliance was not to be placed on the individual 
propinquity or on the efficacy of offerings to a deceased person, 
but the rule was that a Bandhu must, in order to be heritable 
in a female line, fall within the fifth degree from the common 
male ancestor and must beso related to the deceased person 
that they would be mutually sapindas of one another, i.e. where 
the Mitakshara applies, persons connected by particles of one body. 


Within the agnatic circle, sapindaship is always mutual. 
But among cognates or Bandhus the question of the mutuality 
of sapinda relationship is by no means easy of solution, special- 
ly where several females intervene, unless the principle of reli- 
' gious benefit, which the Mitakshara seeks to exclude, is intro- 
duced. But as regards the grandson of the father’s sister, 
there would be a common ancestor near enough to whom both’ 


(1) [rorg] 41 I. A., 290. (2) [1921] 48 I. A., 86 at gs. 
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he and the deceased, or one in the absence of the other, may 
have offered oblations, for Manu (IX, 186) says :— , 
“ To three (ancestors) must water be given (at their obse- 

e quies) ; for three isthe funeral cake ordained ; the fourth (in 

descent) is the a (of these oblations) ; the fifth has no 
concern with them”, | 

Professor ‘Rajkamar Sarvadhikari, applying the principle of 
religious benefit as a test of mutuality, treats the father’s sister’s 
grandson as within the heritable line (Sarvadhikari’s Hindu 
Law, 2nd edition, p. 637). Mr. Golapchandra Sircar excludes 
the principle of religious benefit and taking affinity by sapinda- 
ship according to the Mitakshara law as necessarily mutual, in- 
cludes him within the heritable line (Shastri’s Hindu law, 4th 
edition, pp. 74 and 294). 

The cross-objection as regards the extent of the legal neces- 
sity is futile. 

The appeal and the cross-objection must, therefore, fail and 
are dismissed with costs. 

Muxerjt, J—This appeal arises out of a suit instituted by 
a person calling himself the next reversioner to the estate of 
the Sumer deceased to obtain a-declaration that transfer of 
Sumer’s property made by his wife, Musammat Parbati, to one 
Harihar Prasad was not made for legal necessity and is not 
binding to the reversioner for the time being on the death of 
Musammat Parbati, 

The suit failed in the first instance, but it succeeded in the 
lower appellate court which found that the sale consideration was 
good and supported by legal necessity to the extent of Rs. 50. 

The appeal is by the defendant and his contention is two- 
fold : (1) the respondent, who claims as a Bandhu, has failed 
to prove that there was no male agnate within fourteen degrees 


` of Sumer living at the date of suit, and the second is that under 


the Hindu law, the respondent is not a Bandhu at all. The 
plaintiff-respondent, Ram Daur, has filed a cross-objection 
urging that no legal necessity had been established. 


To take the last point first, it appears that on this point both 
thfe courts were of the same opinion and they held that the sum 


' of Rg. 50 having been borrowed originally by Sumer, his wife 


was justified in paying it off, This point, therefore, is decided 
against the plaintiff-respondent, 


The first contention of the appellant has no weight: The 
learned District Judge finds that nobody has been able to even 
suggest that there is any closer relation than the plaintiff living. 


„Indeed, in a former’ suit instituted by one Sheo Nandan, who - 


is shown in the pedigree to be found in the plaint, the appellant 
*pointed out the present plaintiff’s father Gangu as a nearer 
reyersioner than Sheo Nandan. Both Sheo Nandan and Gangu 


e 
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claim thtough females and it is clear that if there had been a: 
male agnateof Sumer living, Gangu would not have been point- 
ed out as a nearer reversioner than Sheo Nandan. 


On point No. 2, there can be no doubt that the plaintiff-res- 
pondent is a Bandhu and is as such entitled to succeed to Sumer, 
if Musammat Parbati should now die. Among the-Bandhus 
expressly mentioned in the Mitakshara is a father’s sister’s son. 
‘It has been held by the Privy Council in the case of Adit Nara- 
yan Singh v. Mahabir Prasad Tiwari (1) that the word “sons” 
in the text includes grandsons. Thus by an express text of the 
law, the plaintiff, Ram Daur, is a Bandhu of the deceased him- 
self and as such is entitled to succeed. On behalf of the dppel- 
lant we were pressed with the Privy Council case of Ram Chan- 
dra Martand Waikar v. Vinayak Venkatesh Kothekar (2). It 
was contended that their Lordships of the Privy Council had held 
that a Bandhu in order to succeed must be within 5 degrees of 
the deceased counting both the deceased and the claimant. This 
contention, however, is not sound and the case is no authority 
for any such proposition. Where the claimant is related to 
the deceased through his father, 7 degrees have to be counted 
and not 5. It is only when the claimant is connected with the 
deceased through his mother that 5 degrces have to be counted. 
This was held by this Court in the case of Shib Sahat v. Sara- 
swati (8). In that case the claimant was 8th in degree and, 
therefore, lost his suit. The method of counting adopted in 
this case is open to objection. The counting is to be done 
from the common ancestor, as was held in the case of Adit 
Narayan Singh v. Mahabir Prasad (‘) by their Lordships of 
the Privy Council. Applying this test, the applicant is amply 
within 5 degrees from the common ancestor Kashi, and Sumer 
is well within 7 degrees of the same person. 

As for the test of mutuality, it also exists. For I have 
already shown that Gangu, the father of the claimant, was the 
father’s sister’s son-to the deceased and Sumer is Ram Daur’s 
Pitribandhu, being Gangu’s maternal uncle’s son. 

Parbati, the transferor, has not been served with notice of 
the appeal, having been impleaded as a respondent. But this 
does not affect the appeal. I hold that the respondent was 
rightly successful. 

I would dismiss both the appeal and the cross-objection. 

By tag Court.—The appeal and the cross-objection fail 
and are dismissed with costs including in this Court fees on the 
higher scale. The name of Musammat Parbati, who has not 
been served, will be removed from the record. 

Appeal dismissed. 


e (1) [1921] 19 A. L. J. R., 208. ; 
et [1914] 12 ALL. J. R., 1281. 
3) [1915] 13 A. L. J. R., 786, 

xxn, 128 R. ; 


a > ° 


CIVIL 


1924 

oe 
HARIHAR 
PRASAD 


A 
RAM DAUR 
Kanhatya 

al, 


è 
OWIL 


- 1924. 


` July,.24. 


MUKERJ}, J. 
“DALAL, J. 


Mukerft, J 


1018 * HIGH COURT [A LJ. BR 


SANWAL DAS anp otters (Defendants) 
versis a 
SAIYID ALI MAHDI ann orurrs (Plaintiffs).* 


Limitation. Act, section 19—Redemplion—Suit for—After expiry 
of 6o years from date of morigage —Ithether time-barred—Sub- 
morigage by mortgagees—List of propertics sold signed by . ae: 
sequent mortgagee—Acknowledgment, validity of > 

A mortgage by conditional sale was exectited in’ 1859, ‘In 
.Ig00 some ~of the mortgagees, made a simple sub-mortgage of 
‘part of their mortgagee rights in favour of two brothers, Sand 
K. In-1920 S and K brought the property to sale and S while 
signing the list-of properties to be sold mentioned that the 

_ property mortgaged in his favour was subject to the mortgage 
. of 1859. ‘Lhe property was eventually sold and purchased by 
S and K themselves. K having died, S and other members of 
his family were impleaded in a suit for patil ae of the 

* mortgage of 1859 for the first time in 1920 nearly two years 

after the institution of the suit, Held: 
-0 that S and K and other members of the joint Baii 
i being ‘sub-mortgagees, were necessary parties to the redemption 
‘-- ~ suit and as they were impleaded after the expiry of 60 years 
"+ “of-the date of the mortgagé; the suit against them, if there hdd 
` Been no-valid ackpowicdementy would have been barred by 

- time; k 

(2) that the aforesaid list of properties’ signed by S còn- 

EE stituted a-valid -acknowledgment binding on all members’ of the 

+- + joint family to which S belonged. 

-SECOND APPEAL from a decree of A. G. P. PODAR ESQ., 

District Judge of Benares, confirming a decree of Mautvi ALI 

Ausat, Subordinate Judge of Jaunpur. 


Kailas Nath “Katju, for the appellants. 
Peary Lal Banerji and Hyder Mehdi, for the respondents, 
The judgment of the Court was delivered by BH ay ates 


oe MUKERJI, J.—This appeal ‘raises two questions: first, whe- 
ther- having regard to the fact that the appellants were made 
parties to the suit for redemption after the expiry of sixty 
years from the date of the mortgage, the suit against them was 
time-barred, and, secondly, whether the statement of the pro- 


‘ perty sought to be sold, dated the 21st June, 1919, signed by 


Sanwal Das operated as an acknowledgment under section 19 
of the Limitation Act, and saved the suit from being time- 
barred. . 
` The facts briefly are these :—There was an ancient mortgage 
wee the 16th July, 1859 for Rs. 1,200. The suit to redeem 
. °° * S.A. No. 37 of 1923. 


Ss ki . 
VOL. XXIL] HIGH COURY® 1019 


the mortgage was brought on 29th January, 1918. The mort- 
gagees or some of them made a sub-mortgage of theif mortgagee 
rights with respect to a 7 annas 84 pies share on 19th Septem- 
ber, 1900 in favour of two persons, Sanwal Das and Kantpta 
Prasad. The sub-mortgage was a simple one. Sanwal Das 
and Kampta Prasad brought a decree for sale against 
théir mortgagors and brought the property to sfe and them- 
selves purchased on zoth March, 1920. Kampta Prasad -has 
since died. Sanwal Das, his brother, Baldeo Das, Kampta 
Prasad’s sons and other members of the family were impleaded 
in the suit for redemption by order dated the 23rd December, 
1920. ‘These are the parties who are the appellants before this 
Court. - Three of these contested the suit and. pleaded limitation 
among other matters. In answer to this plea of limitation, the 
plea of acknowledgment was taken and it was further urged 
that the actual sale having taken place pending the suit, the 
question of limitation does not arise. i 5 


As we have stated, there are two points for decision in th 
case.. On the first point it appears to us that the auction- 
purchase by the appellants can be referred only to the simple 
mortgage they obtained on 19th September, 1g00. It is not 
the case that. this auction-purchase took -place under a simple 
money decree and the right to the property accrued to the appel- 
lants for the first time at the date of the sale. They already 
had an interest in the property by the mortgage, simple though 
it was, dated the 19th September, 1900. We are, therefore, of 
opinion that the courts below were not right in holding that 
the suit was not barred against the appellants if there happened 
to be no acknowledgment, 

Coming to the second point, we think that the courts below 
were right in treating the statement of properties, /ard-i-Taliga, 
signed by Sanwal Das, as a sufficient -acknowledgment of the 


liability of the appellants to be redeemed. The mortgage in | 


suit, namely the mortgage of 1859, uses a rather’ peculiar. word 
which has become almost obsolete at this date, namely Baiul 
khayar in describing the nature of the mortgage. The document 
was a mortgage by conditional sale. The word that is generally 
used to denote a mortgage by conditional sale in the’ vernagular 
is baiul ufa or bai miadi. In the list of properties to be sold 


signed by Sanwal Das he described the property 7 anna’ 8 pies, 


share in the village Deokali as bain khayar. Clearlyghe men- 
tioned the very expression which Lad been used in the mortgage 
of 1859. We bave, therefore, not the least doubt in our minds 
that Sanwal Das in describing the property ‘mentioned that the 
property was subject to the very mortgage of 185% There is, 
therefore, no vagueness about the acknowledgment. 
The question now is whether Sanwal Das was authorised to 
make an acknowledgment on behalf of tlie family. We have 
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already stated that all the appellants who were in number were 
impleaded 4s subsequent transferees on account of the auction- 
purchase dated the 20th March, 1920. The purchase was made 
by only two persons, Sanwal Das and Kampta Prasad. It 
follows, as the lower appellate court finds, the family being a 
joint one, the purchase was made for the benefit of the entire 
family. San®al Das alone signed the list for himself and for 
his co-decree-holder and co-parcener, Kampta Prasad. Evidently 
he was acting on behalf of the family. Such is the finding of 
the court below. We hold, therefore, that there is a valid 
acknowledgment of the mortgage on behalf of the family by 
Sanwal Das. 


The result is that the appeal fails and it is hereby dismissed. 
with costs. 


Appeal dismissed. 


JANKI DASS GOBIND RAM (Petitioner) 
Versus 


i THE SECRETARY or STATE ror INDIA 1N 
. COUNCIL rturouvcu THE COLLECTOR or AGRA 
AND ANOTHER (Oppostte-Parties), * 
Railway Act (IX of 1890), section 72—Risk-Note Form (B)— 
Carrying goods off the ordinary route—Breach of contract— 
Damages, suit for—When lies. ° 
© A Railway Company is guilty of breach of contract if it 
carries goods, covered by Risk-Note Form B, off the route 
expressly or impliedly indicated by the terms of the contract, 
' and asuit for damages, due to delay and deterioration in ` 
carriage lies against it. 
L. & N.W. Railway Company v. Neilson, L. R., 2 A. C, 
263, Ram Ktshun v. The North-Wesiern Railway, [1922] 20 
A. L. J. R., 973 and Valli Muhammad Hamad v. The G. i. P, 
Ry. Co., [1922] I, L. R., 46°Bom., 830, referred to. 
Civi, Revision from an order of BABU SHEODARSHAN Diat, 
Judge of the Court of Small Causes at Agra. 
Kailas Nath Katju and Shiam Krishna Dar, for the ap- 
“plicañt. 


Lalit Mohan Banerji and Ladli Prasad Zutshi, for the oppo- 
site parties. 


The following judgment was delivered by 


Boys, J.—'This case raises an important question as to the 
` rights, and liabilittes of the public and of the Railways when 
; f * Civ. Rev. No. 74 of 1924) - 


Cd 


” 
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goods are despatched under an owner’s risk-note form B. Some 
timber was despatched on June 18th from Nimtoléa station on 
the Eastern Bengal Railway to the Jumna Bridge station at 
Agra for delivery to the plaintiff. Two Railways were .con- 
cerned, but it is agreed that for the purposes of this case they 
may be treated as one Company. I shall, therefore, speak 
of “the Company”. The usual period of tramsit would be 
about eight days and there is no question as to what the route 
should have been, 7. e. there is no suggestion of ordinarily 
alternative routes, ‘The goods were in fact sent by the Railway 
Company to Jubbulpore where by some further mistake they 
were delivered.there to the Military Authorities. On the 18th 
of September the timber was traced to Jubbulpur, recovered by 
the Company and re-booked to Jumna Bridge. On the 25th of 
September, it was delivered to the plaintiff after a Railway 
officer had assessed the damage at Rs. 350-6-0. The Company, 
however, refused to pay anything on the ground that the goods 
had been despatched under an “ Owner’s Risk-Note”, Form’B. 
The plaintiff, thereupon, sued the Company alleging lossedue 
to delay and deterioration, the consequence of the negligence 
and carelessness of the Company. 


The responsibility of the Company is governed by the Rail- 
way Act, No. IX of 1890, section 72. That section, subject 
to any provisions of the Act, imposes on the Company the 
responsibility of a bailee under sections 151, 152 and 161 of the 


Contract Act, No. IX of 1872. Under section 151 of the Con- 


tract Act the Company is bound to take such care of the goods 
asa man of ordinary prudence would take of his own goods. 
If it has taken that care, section 152 lays down that it is not, 
in the absence of a special contract, responsible for deterioration; 
and under section 161 if, by default of the Company, the goods 
are not delivered at the proper time, the Company is responsible 
for deterioration. So far as responsibility, is regulated by 
section 72 of the Railways Act, the common law of England 
and the Carriers Act (No. III of 1865) are inapplicable. 


If then the goods have deteriorated by failure of the Com- 
pany to deliver at the proper, time and that failure is due in’ its 
turn to ‘failure of the Company to use ordinary prudence, the 
Company is, in the absence of a special contract, responsible, 


Under section 76 it is sufficient for the plaintiff, apart at 
any rate from any special contract, to prove the deterioration; 
the burden of proof is not on him to show how it was caused. 


Here there is a special contract, the owner’s risk-note. It is 
not a special contract within the meaning of section 152 of the 
Contract Act, for it is not a contract increasing the responsibility 
of the Company and saddling it with responsibility even though 
it has used the due care required by section 151. It is a con- 
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tract purporting to limit its responsibility under sections 151 
and 161, such an agreement as is referred to in section 72 (2) 
of the Railways Act. The important words of the Risk-Note 
are iw * 
“ Whereas the consignment * * *is charged ata special 
reduced rate* * * 1, the undersigned, do in consideration 
of such lower charge, agree and undertake to hold* * * 
railway administration * * * over whose railways * * * 
the said goods may be carried in transit from Nimtolla station 
to Jumna Bridge station harmless and free from all responsibili- 
ty for any loss, damage, destruction or deterioration of or 
damage to, the said consignment, from any cause whatever 
except for the Joss * * * due to wilful neglect * * * or to 
theft * * * before, during and after transit over the said 
railway lines. ” 

No question of loss due to wilful neglect or theft has been 
raised before me. The plaintiff contends that this Form B did 
not exempt the Company from liability for damage suffered 
owing to his goods being sent, not from Nimtolla to Jumna 
Bridge by the ordinary route but from Nimtolla to Jubbulpur, 
a place off the ordinary route, and thence later to Jumna Bridge. 
It is not contended by the defendant Company that Jubbulpur 
is on the ordinary route or that it could possibly be considered 
to be onan alternative route; but simply that the Form “B 
absolves them provided they delivered the goods eventually at 
Jumna Bridge. This defence was accepted by the learned 
Judge of the Court of Small Causes and the plaintiff has come 
to this Court in revision. 


I will deal with the matter first as it presents itself to me 
independently of authority. The issue seems to me to be really 
simple. When a contract is entered into, the parties must 
respectively be held to be bound by the ordinary meaning of the 
words where the words are not proved to be used in some special 
sense. : 


For the Company it is contended that if they at some time 
or other eventually got these goods from Nimtolla to Jumna 
Bridge, irrespective of where they went in the course of their 
journey or how long they took, the Company is exempt. 


To’establish this defence the Company must show not only 
that this is the construction which they themselves put and which 
they intended should be put by consignors on the risk-note, but 
they must further establish that it is the reasonable construction 
which any ordinary intelligent person acquainted-with the English 
language must put upon it. As it appeared to me when reading 
this risk-note for the first, time, no one could fail to under- 
stand by it that the consignor’s agreement to make no claim gor 
certain cases of damage was limited by the understanding that 
he was holding the Company free from responsibility while 
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taking his goods from Nimtolla to Jumna Bridge by the or- 
dinary roufe. The words of the risk note could never to my 
mind be reasonably held to raise in the mind of an ordinary 
person any idea that his goods might be carried half round the 
world by the act of the Railway and that he would havé no 
claim for damage suffered provided that the goods eventually 
arrived at their destination. The words are plain “ over whose 
railways * * * the said goods may be carried iff transit from 
Nimtolla station to Jumna „Bridge ”. There is one ordinary 
transit route from Nimtolla to Jumna Bridge and not an infinite 
variety of routes spread all over India as the Company would 
have it. The words that I have just quoted are followed later 
by the words “ before, during and after transit.” 1 should 
not have considered it necessary tw mention this second refer- 
ence to “ transit” but that my attention was invited to it, 
though I was unable to appreciate the exact argument that it 
was intended to found thereon. There is no question here of 
any damage before the transit began or after it was completed. 
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Itis clear that the word “ transit’ can only have the same . 


meaning that it has when used earlier in the note and that the 
phrase “ during transit ” can only mean during transit on “ the 
route expressly or impliedly indicated ”, to quote the phrase 
used by Lorp ATKINSON (page 273) inthe case L. and N. W. 
Railway Company v. Neilson ('), to which I shall later refer. 
Here there is no question of damage during transit on such 
route. The damage resulted from departure from the route 
expressly or at least impliedly indicated. Apart altogether from 
authority. I am of opinion that in taking the goods off the 
ordinary route the Company went outside the terms of the con- 
tract and cannot found a claim for exemption on the terms of 
that contract. I should have no hesitation in setting aside the 
order of the Court of Small Causes and returning the case for 
decision of the other issues that arise. 


I will now turn to the authorities. The learned Judge of 
the Small Causes Court held the Company exempted from 
responsibility by the risk-note, holding that “the facts in this 
case are on all fours with the cate of Ram Kishun v. The North- 
Western Railway (*). It is true that the facts were much tHe 
same in that case, though there was in fact no wrongful hand- 
ing over of the goods to a third party between the despatch 
and the delivery such as occurred in the present case, which in 
itself might differentiate the case. A suit was brought against 
the Railway Company because of damages suffered owing to 
certain goods despatched from Umballa to Ballia having been 
carelessly carried by mistake to Bally. The learned Judges, 


3 Jr923] L. R., 2 A. C., 263. 
k [1922] 20 A, L, J. R., 973 
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CIVIL before whom the case came in this Court, decided against the 
Seah plaintiff. If the point which is now before me had been decid- 
t- ed. should, of course, be bound by the decision unless I 


JANKI DASS- referred the present case. They did not, however, decide the 
Gonn 2 poirft. ` It does not even appear that it was raised before them. 
It is true that it was said “ Under the terms of that risk-note, 
ar row the N. W. Railway Company would only be responsible in the 
stare For event of the™loss of the consignment * * * due to wilful 
INDIA IN neglect.” But the very next words show that the only point 
COUNCIL which, so far as appears from the judgment, was argued was 
Boys J. that “ deterioration ” was not the same as “loss.” In other 
words, the judgment only dealt with the second portion of this 
risk-note which makes the Company liable for the loss of a 
consignment due to wilful neglect or theft. i 
On the other hand, the point now before me was definite- 
ly raised and decided in a Bombay case, Valli Mukammad 
Hamad v. The G.I. P. Railway Company (°). That case 
does not appear to have been referred to in the Allahabad 
. case ; probably it had not then been published. The learned 
Judges of the Bombay High Court held, “ it seems obvious 
that the contract was to carry the goods by the nearest 
route”. By taking the goods by another route the Company 
“went outside the terms of the contract and could no longer 
rely on the protection afforded by the risk-note so as to be 
absolved from liability for the loss which occurred ”. The case 
for the plaintiff before me is, if possible, even more clear, for 
- it cannot even be suggested that Jubbulpur was on an alter- 
native route. i 
The only other case to which it will be necessary to refer, 
but one of very great importance, is that of The London and 
North-Western Railway Company v. Neilson (*), a decision of 
the House of Lords. In that case the House of Lords upheld 
an order of the Court of Appeal (3) affirming an order of the 
Divisional Court (4), which reversed a judgment of the County 
Court given in favour of the defendant-Railway. On behalf 
of the defendant-Company here, an endeavour has been made 
to distinguish that case from „the present. It is, therefore, 
.  mecessary to state the facts of itin some detail. Examined 
š carefully, I believe it will be found to be wholly applicable. A 
¿ Theatrical Company desired to move,with their belongings, 
including their theatrical costumes, from Llandudno to Bolton. 
The ordinary route, as was admitted, would be via Manchester. 
For the benefit of theatrical companies there existed a special * 
> [1922] I. L. R., 46 Bom., 83a. 
(2) [1922] L-R., 2 A. C., 263. 
(3) t K.B., 192. 
. (4)e 3 K. B. D., 213. ° 
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form of risk-note. Under ordinary circumstances Neilson’s 
Company, having more than ten tickets, were entitled te have 
their property placed in a sealed van which would travel along 
with them attached to their passenger train. Had the ¢ontract 
remained at this, it is clear there would have been no shadow 
of doubt that there was an expressly agreed route for the 
luggage to travel, i.e., the route along which thepassenger train 
would travel. I hold that in the case before me there is also a 
clearly agreed route, but if those had been the only facts in 
Neilson’s'case, the point would not have even been arguable. 
It was on the ground that in Neilson’s case the passenger route 
was expressly indicated that it was argued on behalf of the 
Railway here that that case was distinguishable, but that is not 
so. I have quoted above the ordinary Theatrical Company 
contract, but in the case of Neilson’s Theatrical Company there 
was a specific variation of the ordinary contract made with 
such theatrical companies. The plaintiff, Neilson, was informed 
beforehand by the Railway Company that it was impossible 
to send the van along with the passenger train in which’ the 
Theatrical Company would travel further than Manchester and 
that thence it would be forwarded later and would arrive at 
Bolton “ probably ” in time for their theatrical performance. 
It is, therefore, important to appreciate that in Netlson’s case 
the special condition of the ordinary theatrical risk-note (that 
the goods should travel with the passengers) only affected the 
route from Llandudno to Manchester, and that from Manchester 
to Bolton that condition did not apply, and so far as this second 
portion of the route was concerned upon which the trouble 
arose, the conditions were identical with those in the-present 
case. I have only quoted the portion of the conditions specially 
relating to theatrical companies in order to show that those 
special conditions .do not in the particular circumstances of 
Neilson’s contract differentiate that case from the present. The 
remaining conditions were those of the ordinary owner’s risk- 
note. The terms of the English Risk-Note in Netlson’s case 
will be found in the judgment, of Loro BUCKMASTER at pages 
266 and 268. A comparison will show that the English note 
differs from the Form B in this case in only two particulars. 
In the English Note the words “ in transit ” only occur afd are 
not followed by the names of the stations of despatch and 
destination. The insertion of those names in the Indian Risk- 
Note, if it makes any difference at all, makes the case stronger 
against the defendant-Railway here. The other point of differ- 
ence is that there do not occur in the English note the words 
“before, during and after transit”. I have already noted that 
these words do not add anything to the meaning of the word, 
“trånsit”. 
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Now briefly what happened in Neilson’s case was this. ‘The 
van accompanied the passenger train as agreed as far as 
Manchester. It was there cut off as agreed: It should have 
follewtd later to Bolton but by some accident the label on the 
van had become detached. Owing to this accident and the further 
careless reading of a telegram by a Railway servant, the latter 
did not know™what to do with the van. He, therefore, opened 
it and took out all the luggage. Some members of the thea- 
trical company knowing that their luggage was to proceed in a 
sealed van had not taken the trouble to relabel their own articles 
with the result that some had no labels and some had old labels. 
The articles with no labels the Railway servant placed in the 
Manchester Exchange Staticn Cloak Room and those which had 
labels he sent to various towns whose names were borne on the 
labels. The result “of course was that the theatrical company 
did not get their costumes in time for their performance and 
syed the Railway for damages. It may be noted that in Neil- 
son's case an endeavour was made by the plaintiff to show 
wilful neglect but this was held not to be established (page 
276). It would, in fact, be very difficult to establish. 


The House of Lords, upholding the two lower courts, held 
that the Railway Company was liable. Lorp BUCKMASTER 
(page 268) said :— i 
“ The exemption is from liability during the “ transit”, and 
when once the goods are diverted from that route the protec- 
tion ends’’; and again (page 269) “If the route be abandon- 
ed, whetber it was due to oversight, ignorance, accident or 
design, equaily the agreed transit is departed from, and the 
privileges the carrier enjoys by contract during that transit 
cease ” 
In quoting the English note, Loro BUCKMASTER put the 
words “the transit” in italics; and the above quotations make 
it perfectly clear that the breach of contract referred to was 
not in the breaking open of the van nor in the failure to send 
the luggage in company with the passengers from Manchester 
to Bolton, a condition of theecontract which had been speci- 
fieally waived by agreement between the parties, but in sending 
the goods off the ordinary route. That is what has happened 
in the present case. 
Lord ATKINSON said (page 273):—The special provision 
absolving the railway must be held 
“ to refer to the subject-matter of the contract and of that 
alone—namely the carriage of the goods from the point of 
departure to the destination named, by the route expressly or 
impliedly indicated”. 

, And again : 
“ As soon as the carrier deliberately deviates from -the stipu- 
lated route, he, carries the goods where the consignor never 
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agreed that they should be carried, and where he (the carrier) CIVIL 

by his special contract never agreed that he would carry them. ee 

So far from performing the duty to which the special protective bic 

provision applies, he abandons the attempt to perform it, ceases JANKI DASS 

to act in accordance with it, in fact violates it”. seve 
It may be incidentally noted that Lorp SUMNER held (page v 


277) that even taking the goods out of the sealed v&h and storing THE SECRE- 
them in the cloakroom of a station on the agreed route was a grate POR 
breach of the contract to take them by the agreéd route. ‘“Nei- INDIA IN 
ther on the findings nor on the printed contract did the route COUNCIL. 
from Llandudno to Bolton run through the Manchester Ex- Boys J. 
change cloakroom ”. With how much more force would this 

apply to actually delivering the goods to some third party, as in 

this case to the Military Authorities in Jubbulpur, and leaving 

them with them-for weeks. But even without this element i 
the case against the Railway is clear. On this question of 
“transit”, we find further in Halsbury’s Laws of England, 

Volume IV “Carriers” (page 7). “A carrier is bound to 

carry by his usual and customary roule and must not deviate 

therefrom unnecessarily’; and (at page 14) “the carrier is 

bound to carry the goods by the ordinary route by which he 

professes to carry, and is therefore liable for damages for delay 

caused by unnecessary deviation from that route ”. 


I hold that in fact there is no ambiguity about Form B on 
the only point which I have to decide; but if there were such 
ambiguity, it is certain that itis not the defendant-company 
who could avail themselves of it; and it could’ be said, as was 
said in Netlscn’s case by Loro BUCKMASTER at page 269 (in 
reference to the use of the word ‘‘misconveyance” in the 
English note), 

“ Were the appellant’s contention accepted it would amount, 
as counsel were compelled to concede, to reading the clause 
as one providing that the company should not be liable for 
loss or damage for any cause other than wilful negligence on 
the part of their servants * * * I decline to give to confused’ 
phrases in such a contract ae meaning which an ordinary man 


would be slow to realise ”. e . 
Luss, J., in the Divisional Court (1) commented R ° 
“A consignor may well content to bear the risk of loss or s 


delay while his goods are being carried a specified distance of. 
say twenty miles, but it is quite another thing to ask him to ' 
bear that risk while his goods are being carried a distance of 

perhaps five hundred miles through some mistake on the part 

of the Railway Company’s servants ”, 


No further authority is required for the well established 
proposition that limitation of the liability of the Company, if - 
they wish to plead it, must be in precise terms. í 

(1) 3 K. B. D., 213 at 282. 
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The result j is that, in my opinion, the route by ‘which the 
timber waf to travel was “ expressly indicated ”, af the very 
least “impliedly indicated ”, by the terms of the contract to be 
the ordinary route from Nimtolla to Jamna Bridge and that 
in taking the goods off that route the Conipany violated the 
contract and are not exempted by the owner's risk-note from 
liability.. I, Therefore, set aside the decree of the Court of’ 
Small Causes with costs on the higher scale against the defend- 
ant on this application in revision and return the case to the 
Court of Small Causes for the decision of the remaining points 
in issue. : 


Bo ages Application allowed. 
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DANIELS, J: Penal Code (Act XL, of 1869), section 402—Dacotty—Collecting 


Daniels, J. 


with object of committing—Accused living in different villages-— 
Possession of arms and antinunition—Alembers of one party. 


In a case where a number of persons were convicted under 
section 402 of the Indian Penal Code, it was found that the 
accused were residents of different villages and lived at a great 
distance from the village where they were caught. Two of 
them were captured after a long chase given by the villagers at a 
Gonsiderable distance from the said village and on one of them 
being searched, a portion of the same manual of bayonet train- 
ing was found in his possession which had been found in the 
possession of another accused who was a resident of a different 
district, Some of the accused also owned arms and ammuni- 
tion. It was a fact that armed dacoity had been very prevalent 
in the distriet in which the accused were arrested. 


_ Held, that taking all the circumstances into account, the only 

“reasonable conclusion was that the accused were members of 
(one party and that they had céllected for the purpose of com- 
“mitting dacoity. . 


e Queen-Empress v. Bholu, I. L, R., 23 All., 124, referred lo. 


CRIMINAL ApPgAL from an order of E. T. THURStON Eso., 
Sessions Judge of Budaun. 


The accused were not represented. 
Sankar Saran (Government Pleader), for the Crown. 
The following judgment was delivered by — 


DantELs, J.—The appellants, Bhola Singh, Nanhe, Jurri, 
‘Sardar, Likha Singlf and Ram Sahai, have been convicted ufder 
+> Cr. A. No. 421 of 1924, 
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section 402 of the Indian Penal Code of assembling for the CRIMINAL 
purpose gf committing dacoity and sentenecd to’seven*years’ 
rigorous imprisonment each, the maximum sentence permitted 
by the section. Two of the appellants, Bhola and Sardar, "have — BHOLA 
also been convicted under section 19(f) of the Arms Act and EMPEROR. 


given separate sentences of three years’ rigorous imprisonment 
each. - Daniels, J. 


On the afternoon of 8th March last three of the accused 
namely, Bhola, Nanhe and Ram Sahai, came to the village of 
Naigawan to the well for water. They were strangers to the 
village. Malkhan Singh, who was at his chaupal near by, be- 
came suspicious and noticed that Bhola had a pistol fastened 
round -his neck under his clothing. He and others of the 
villagers seized them and tied them up. Malkhan Singh had 
himself been in trouble with the police at one time and had 
possibly been asked by them to render assistance in appre- 
hending suspicious characters. Armed dacoity has been vtry 
prevalent in the Budaun district of recent years, and it appears 
that there had been twenty-seven armed dacoities between Ist 
January, 1924 and the date of this case. The chaukidar was at 
once sent off to give information at the thana. In the mean- 
time three other men were noticed running away towards 
the east. The villagers gave chase and brought back one of 
them, the accused Likha Singh. Another band of persons were 
found to be making off to the south. They were also pursued. 
After a time they separated. Two of them, the accused Jurri 
and Sardar, were captured after a chase of four miles and 
brought back to the village. At that time the Sub-Inspector 
had already arrived. At the time of his arrival he found four 
of the accused under arrest in the village. Jurri and Sardar 
were brought in while he was there. Sardar was searched and 
a quantity of shot and percussion caps found on him. Bhola 
had already been searched and a pistol, six ‘packets of gun- 
powder, five percussion cps and two packets of shot recovered 
from him. Bhola and Sardar come from widely separate vil- 
lages, indeed Sardar is a residént of the Shahjahanpur district, 
but different portions of the same manual of bayonet training ° 
were found in their respective possession. This facteis in 
itself very strong evidence that they were associated together ° 
and had not come to the village independently. 


e 
1924 





In addition to, the evidence of the capture and search of thie 
accused, there is the evidence of Tej Singh, who appears to 
have been examined by the police the same day. He deposes 
to seeing some fifteen men approaching the village’from the 
soyth that afternoon. Outside the village they split up int 
three bands. Three of them went directly into the village, 
while the other separated off to the east and west. Tej Singh 
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was too far off to identify them, but on coming into the village 
he found that four of the accused had already been gaught by 
the villagers. He told the villagers of the eight men who had 
separated from the others to the west, and this led to the pur- 
suit and capture of the two remaining accused, Jurri and 
Sardar. 

The only question in the case is whether the learned Judge 
was justified in concluding from this evidence that the accused 
were members of one party and that they had collected for the 
purpose of committing dacoity. It appears to me that when all 
the circumstances are taken into account, this is the only conclu- 
sion to‘which the court could reasonably come. The learned 
Judge has referred to the case of Quecn-Empress v. Bholu (1) 
which is in many respects similar. The accused are all residents 
of different villages and they mostly live at a great distance 
from the village where they were caught. The villages of 
Bhola and Nanhe are 18 miles distant, those of Ram Sahai and 
Likha four anda half miles distant, that of Jurri 15 miles 
distant, and Sardar is a resident of another district. They 
give a number of separate reasons, for the most part entirely 
improbable, to account for their being caught in the village of 
Naigawan. When the evidence of Tej Singh is considered in 
connection with what immediately followed, it is impossible to 
doubt that the accused were members of the party seen by Tej 
Singh which separated as it approached the village. Jurri and 
Sardar were captured after a long chase at a considerable 
distance from the village, but on Sardar being searched, a 
portion of the same manual was found in his possession, ano- 
ther part of which had already been recovered from the accused 
Bhola. The circumstances under which the accused were found 
and the possession of arms and ammunition by two of them 
fully justify the presumption that their object was the commis- 
sion of dacoity. . If they were there for some innocent purpose, 
it would be easy for them to displace the presumption against 
them by stating what the purpose was. Instead of doing this 
they denied all association. I, therefore, uphold the convictions 
ofall the accused. Ido not think, however, that the learned 
Judge,was justified in imposing the maximum sentence allowed 
by law. I accordingly reduce the sentences of all the accused 
under section 402 to five years’ rigorous imprisonment each, 
and the sentence on Sardar under section 19 of the Arms Act 
to two years’ rigorous imprisonment. As Bhola was in posses- 
sion of a pistol, the sentence passed on him under the Arms 
Act will remain unaltered. 

Appeal dismissed. ` 
e 


. (1) *[rg00] L L. R., 23 All, 124. 
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KACHAURI MAL KALYAN MAL, (Defendant) GIVIT 
. verSus g 1924 
WALI MUHAMMAD ABDUL LATIF (Plaintiff).* June, ar. 


Arbitration Act (IX of 1899), section 19—Referen€e to arbitration MUKERJI, J. 
—Legal proceedings—Stay order—Appeal to District Judge— DALAL, J. ` 
Whether competeni—Civil Procedure Code, section 104, appli- 
cability of, 

While a dispute arising among the members of a committee 
had been referred to arbitration, in compliance with the rules 
of the said committee, plaintiff instituted legal proceedings. 
‘The defendant applied under section 19 of the Arbitration Act 
(Act IX of 1899) for a stay of the suit pending the making of a 
the award. The Trial Court ordered a stay. On plaintiff’s 
appeal, the District Judge set aside the order. Held, that the 
appeal to the District Judge was competent under section »04 
of the Civil Procedure Code, Nainsukh Das Nagar Mal v. 
Gajanand Shyam Lal, [1920] 19 A. L. J. R., 132, followed? 

Civit Revision from an order of H. E. Horme Eso., Dis- 
trict Judge of Cawnpore. 

Narain Prasad Asthana, for the applicant. 

Kailas Nath Katju, for the opposite party. 

The judgment of the Court was delivered by 

Muxerji, J.—This is an application in revision asking this Mukerji, J- 
Court to set aside an order passed by the learned District Judge 
of Cawnpore on appeal. 

It appears that the parties to this application are members 
of a sugar committee. Under the rules framed by the committee 
to which the parties have committed themselves, all dispute 
arising among them should be referred to arbitration. A dispute 
arose and it was referred to arbitration. Ignoring this reference 
the plaintiff brought a suit in the court of the Subordinate Judge 
of Cawnpore. The defendant applied under section 19 of the 
Arbitration Act (Act IX of 1899) for a stay of the suit pending 
the making of the award. The court of first instance ordered 
a stay. The plaintiff appealed and the learned District -Judge 
has set aside the order. Itis contended before this Court by 
the defendant that the District Judge had no jurisdiction to 
entertain an appeal and that his order should be set aside. 


The Arbitration Act of 1899 does not provide for an ap; 
peal. It isa very short Act and by section 20 provision for 
framing rules has been made. It is common ground that this 
High Court has as yet made no rules on the points referred to, . 


* Civ. Rev, No. 57 of 1924. 
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in that section. Among other matters a rule was to be provided 
for “the stay of any suit or proceeding in contravention or 
submission to arbitration”. 5 


In ‘this Court the opposite party contends that an appeal 
lay under section 104 of the Civil -Procedure Code. The ques- 
tion is whether the provision as to arbitration as laid down in 
the Civil Proædure Code, and in schedule 2 of the Code has 
any application to proceedings under the Arbitration Act of 
1899. There is a case decided by a Division Bench of this 
Court, namely Nainsukh Das Nagar Mal v. Gajanand Shyam 
Lal (1), in which it was held that in the absence of any rules 
framed under section 20 in the Act of 1899, the provisions of 
the Civil Procedure Code should be applied. The ground given 
is that something had to be done and the application of the 
Civil Procedure Code was not inconsistent with the provisions 
of the Arhitration Act. We have every reason for following 
this precedent. We are prepared to follow this precedent on 
even larger grounds. Section 89 of the Civil Procedure Code 
says (omitting the first few words) “all reference to arbitration, 
whether by an order in a suit or otherwise, and all proceedings 
thereunder, shall be governed by the provisions contained in the 
second schedule”. z 


An exception is made in the following terms “ save in so 
far “as is otherwise provided by the Indian Arbitration Act, 
1899, or by any other law for the time being in force”. This 
would mean that unless the provisions of the Indian Arbi- 
tration Act, 1899, are contrary to any of the provisions of the 
second schedule, that schedule must apply to a reference made 
under the Arbitration Act of 1899. If that be the case, it 
would follow that the provisions of section 104 of the Code 
of Civil Procedure will apply, because the schedule 2 is governed 
by that section. There can be no force ina’‘contention that, 
while the second schedule may be applied the main provisions of - 
the Code by which orders passed under the second schedule are 
made appealable should not apply. We hold that the appeal to 
the District Judge was competent. 


_* We dismiss the application in revision with costs which will 
include counsel’s fees in this Court on the higher scale. 


Application dismissed. 
(1) [1o20] 19 A. L J. R., 132. 
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* 
BIKRAMAJIT RAI and otuers (Defendants). 
VErSUS 
MAHANTH DARSHAN DAS (Plaintiff).* 

Civil Procedure Code, Or. 22, r. 4 (3)—Death ofe defendant— 
Deceased’s representatives not made party to sust—Abatement, 
question of—A test. 

Where the interest of a deceased defendant-respondent could 
be distinguished and separated from othérs, then the appeal 
would abate as against the deceased defendant only, but where 

- no such determination was possible, it must abate against them 
all, (Or. 22, r. 4 (3), referred to.) 

Sheikh Dendoo v. Shaikh Sachoo, 72 1. C., 2, Sarat Kamini 
Dasi v, Chaitanya Chandra Prohoraj, 67 I. C, 290 and Kali 
Dayal Bhattacharjee v. Nogendra Nath Pakrashi, 30 C. L. J., 
217, referred to, . 

Sxconp APPEAL from a decree of Lar Gora, MUKRRJI 

Eso., District Judge of Azamgarh, reversing-a decree of 

Mautvi Saans Munir ALAM, Subordinate Judge. 


_M. L. Agarwala, for the appellants. 
Surendro Nath Sen, for the respondent, 
The following judgment was delivered by 


Nzavs, J.—This appeal arises out of a suit brought by 
Mahanth Darshan. Das for possession of certain property on 
the ground that it belonged to the math of which he had been 
duly elected Mahanth. The property in suit had been sold by 
one Musammat Subhagi to Gobind Rai and 5 other persons. 
Musammat Subhagi’s claim to the property was that it had been 
given to her by Sheoraj Das, a former Mahanth. 


The trial court found that the property belonged to the a 
and should not have been transferred by Shtoraj Das, but 
holding that the plaintiff had failed to prove his own due elec- 
tion as Mahant, dismissed his suit. 

Darshan Das appealed and’ made Musammat Subhagi aid 
all her transferees respondents. During the pendency of the 
appeal, Gobind Rai died. No application was made to have his 
legal representatives made parties to the suit and no notice was 
taken of his death in the lower appellate Court. 


The learned Judge found that Darshan Das had proved his 


title and decreed his suit against all the respondents including . 


Gobind Rai. 

Only one point has been argued in this Court. That is that 
the whole appeal had abated as against all the respondents and , 
the decree of the court below had become nufl and void, 

* S.A. No. 331 af 1923. + 
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Order 2g, rule 4 (3) provides that when no application is 
made” to cause the representative of a deceased defendant to be 
made a party, the suit shall abate as against the deceased defend- 
ant, and rule 11 of the same Order makes the order applicable 
to appeals. 


The appellants’ contention is that though the rule in question 
only provides that the appeal shall abate as against the deceased 
respondent, there are cases, such as the present one, in which 
it must abate as against all the respondents. The test is whe- 
ther the result of leaving the decree to stand would be to have 
two inconsistent or contradictory decrees relating to the same 
subject-matter. Where the interest of the respondents can be 
distinguished and separated, then the appeal wil! abate as against 
the deceased-respondent only, but where no such determination 
is possible, it'must abate against them all. Several rulings of 
the Calcutta High Court have been cited in support of this | 
proposition; in particular, Sheikh Dendoo v. Shaikh Sachoo ('), 
Sasat Kamini Dasi v. Chaitanya Chandra Prohoraj (°) and 
Kali Dayal Bhattacharjee v. Nagendra Nath Pakrashi (°). In 
the present case, the -sale-deed isa joint one in favour of six 
defendants. If the present appeal is not allowed, then there will be 
two decrees—both of them final—under one of which the right 
of Gobind Rai to any part of the property in suit has been 
denied while, in the other, it has been allowed. At the same 
time it will be impossible for any body to ascertain without a suit 
for partition over what part of the property this right extends. 


In my opinion this view is the correct one and must prevail, 
It has been taken by the Lahore High Court in Sirdari Lal v. 
Ram Lal (4), and the principle underlying it has been more 
than once affirmed by this Court in cases under section 368 of 
the former Code of Civil Procedure, e.g., Hem Kunwar v. 
Amba Prasad (5). In that Code the words “as against the 
deceased defendant ” did not find a place, but the courts gener- 
ally held that a distinction ought to be made between the case 
in which a suit on appeal could proceed in the absence of legal 
representatives and those in which it could not. It is clear that 
this isan instance of a case in which the absence of any 
representative of Gobind Rai makes it impossible that the lower 
appellate Court’s decree should be allowed to stand. 


The appeal is allowed, the decree of the court below is set 
aside and that of the court of first instance restored. The 
appellants will get their costs in both courts including in, this 
court fees on the higher scale. 


: Appeal allowed. 
(3) 721. C., 2 (2) 671. C., 290: ° 
(3) 30C. L. J217. (4) I. L. R., x Lahore, 225. 
(3) L L, R., 22 All, 430. 
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° à cè 

B. N. W. RAILWAY (Defendant) a8 ee 

versus wea 
MANORATH BHAGAT DHIAN RAM (Plainiiff).* July, 25. 


` Railwoy—Wilful neglect—Inference, when can be drawn—Constant SULAIMAN, J’. 
thefts—Necessary precautions not taken—Loss of goods— MUKERJI, J. 
Damages, suit for. 

_ Where in a suit for damages for loss of goods it was found 
that inspite of the fact that thefts from trains were constant, the 
defendant railway company did not lock the door of tHe wagon 
containing plaintiff’s goods nor took the necessary precautions 
against thefts, helid, that in the circumstances it could be in- 
ferred that a case of wilful neglect on the part of the servants 
of the Company has been established. East Indian Railway 
Company v. Nathmal Behari Lal, 15 A. L. J. R., 321, disting- 
uished. Bengal and North Western Railway Company v. Haji 
Mutsaddi, 7 A. L. J. R., 833, referred to. . 
Civit REVISION from an order of BABU SUDERSHAN DAYAL, 
Judge of the Court of Small Causes at Agra. 
Surendro Nath Sen, for the applicant. 
Kailas Nath Katju and Ladi Prasad Zuishi, for the oppo- 
site party. 
The following judgments were delivered :— 


SULAIMAN, J.—This is a civil revision from the decree of a Swaiman, J. 
learned Judge of the Court of Small Causes. 93 bags were 
despatched in one wagon from Turtipur to Agra in a goods 
train. When the train arrived at Magarwara station, it was 
reported to the Station Master that a door of the wagon was 
open. He resealed the door. When the train arrived at Cawn- 
pore, the contents of the- wagon were checked and it was dis- 
covered that five bags were missing. When’ the goods were 
despatched, they were placed in the wagon which had been fast- 
ened with a piece of twine and seals were put on the doors, 
but admittedly the doors were not locked. the learned Judge . 
of the Small Cause Court had before him evidence that thefts A 
were constant so much so that about 10 wagons with Broken 
seals were discovered every month, and that in spite of this 
circumstance, no precaution were taken to lock the wagons or ` 
to keep any extra watch on the trains or the stations. The 
learned Judge was not bound to bring on record the whole of 
the oral evidence which was tendered before him, nor was he 
bound to refer in his judgment to all the evidence that had 
beep produced before him. He has, however, referred to the, 
above-mentioned circumstances in the judgment, and has then 


* Civ. Rev. No. 26 of 1924. 
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recorded a gategorical finding that the five bags were lost and 
that it was proved that they were lost by the wilful neglect on 
the part of the Railway administration in not securing the 
wagon properly and the wilful neglect of its servants in not 
watching it properly. The learned Advocate for the applicant 
contends before us that the learned Judge of the court below 
was not justified in drawing this inference from the above 
circumstances. He urges that the question of wilful neglect is 
a mixed question of law and fact and thatit is open to this 
Court to go into the matter. It cannot be disputed that when a 
suit is instituted for damages for the loss of certain packages, 
the bufden lies on the plaintiff in the first instance to prove the 
wilful neglect or negligence on the part of the Railway adminis- 
tration. The court below has not placed the burden on the 
Company. It has, however, recorded a clear finding that that 
negligence has been established. Unless there was no evidence 
before the Judge to support the finding or unless the finding 
wag an impossible or a perverse one, it is unfair to interfere on 
the revision side. We are not even justified in assuming that 
there was no evidence before him other than what now appears 
on the record. 


Great reliance has been placed by the learned Advocate for 
the applicant on the case of Kast Indian Railway Company v. 
Nathmal Behari Lal (t). A reference to the facts as stated on 
page 321 would indicate that probably the court below had 
there laid the burden of proof on the Railway Company and 
held that the Company had failed to discharge that burden. 
Furthermore, it is to be noted that in that case it had been 
established that the examination of the seals had been continued 
at every station until the last but one before the arrival of the 
train at Cawnpore. The seals had been found intact all along 
except when the train arrived at Cawnpore. There was no 
finding that the door was found open. ‘The case also was one 
under risk-note H and not B. Having regard to these points 
one may be able to distinguish that case from the present case. 
Op the other hand, the case, Befigal and North Western Rail- 
way Company v. Haji Mutsaddi (°), does help the respondent. 
That» was a case of second appéal where apparently all the 
evidence had been brought on the record. The only two cir- 
cumstances pointed out by the court below to support a finding 
that the negligence had been established were that the carriages 
were not properly locked and that thefts were constant. The 
High Court in second appeal affirmed the finding of negligence 
and even expressed the view that the finding was justified. 


The learned Judge of the court below had before him all 
these circumstances and possibly other evidence also and°had 


(1) [1917] 15 AL LJ, R., 321. (2) [1910] 7 A. L. J. R., 833, 
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the case, Bengal and North Western Railway Company v. Haji 
Mutsaddt{1), brought to his notice. He has recdrded æ clear 
finding that the negligence was established. It is impossible 
to say that he was wrong. I would, therefore, dismiss *this 
application. 

MUKERJI,.J.—I agree that we should not.ipterfere in this 
revision. 


Two cases have been cited, one by the court below and one in 
this Court, and it has been contended on behalf of the applicant 
that the two cases are inconsistent and we ought to follow the 
later case, Hast Indian Railway Company v. Nathmal Behari 
Lal (7), in preference to the case Bengal and North Western 
Railway Company v. Haji Mutsaddi (*). 

In my opinion both the cases “were rightly decided, having 
regard to the facts found in those cases. The earlier case was 
decided on facts found by the lower appellate court as it was a 
case of second appeal. Inthe later case the learned Judges 
differed from the inference drawn by the Judge of the Small 
Cause Court, and on the facts found by the learned Judge of 
the Small Cause Court held that no case of wilful neglect had 
been established. 


If we take the findings of the learned Judge in this case, 
which, by. the by, may not be exhaustive, we find at least this 
fact established that thefts from trains were constant. They 
were being reported to the Station Master and according to one 
of the witnesses produced by the Railway Company themselves 
he found 10 cases of breaking of seals of goods wagons in the 
course of every month. It is clear, therefore, that the circums- 
tances were such as to put the Railway Company on their 
guard and induce them to arrange things in such a way that 
these constant thefts should become rare. In the circumstances, 
Iam prepared to infer with the court below that a case of 
wilful neglect on the part of the servants of the Company has 
been established. In this view I would uphold the decree of 
the court below. a 


By tae Court.—The order of the Court is that the appli- 


N 


cation in revision is dismissed with costs. Ma 
Application dismissed, 


(1) [1910] 7 A. L. J. R., 833. 
(2) [r917] 15 A. L. J. R., 321. 
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BAHAL KUAR (Defendant) 
wersus 
NARAIN SINGH (Plaintiff).* 
Court-Fees ct, section 5—Court’s power to decide disputed 
questions of court-fee--Vested in Taxing O ficer—Conditions—When 


reference to Taxing Judge necessary. 


The power of the Court to decide disputed questious of court- 
fee is vested inthe Taxing Officer, under section 5 of the 
Court-Fees Act, subject to his power to refer the matter to the 
Taxing Judge when a question of general importance arises. 
This authority extends to all such questions arising in the High 
Court, -whether the deficiency alleged is on the memorandum 

_ of appeal in this Court or on a plaint or memorandum of appea 
filed in the Court below, ` ; f 
* Stamp REFERENCE. 
Narain Prasad Asthana, for the appellant. 
The following judgment was delivered by 


Danis, J.—The relief asked for in this case was a dec- 
laration that the plaintiff was the owner of certain property and 
an injunction restraining the defendant, who claims the pro- 
perty, from interfering with the plaintiff's possession. ‘This is 
clearly a claim for a declaration with consequential relief. ‘The . 
right to obtain an injunction against the defendant flows from 
the declaration which the plaintiff seeks of his right to the pro- 
perty. If the plaintiff has that right, he is entitled to an injunc- 
-tion in consequence. If he has not that right, he is not entitled 
‘to an injunction. The Taxing Officer in fact felt no doubt on 
this point. The only reason that he has made this reference is 
that he was doubtful of his power under section 12 (ii) of the 
Court-Fees Act to decide that the plaint had been under-stamped 
in the Court below to the detriment of the revenue. Having 
regard to section 5 of the Act, I have no doubt that this power 
is vested in him. By that section the power of the court to 
decide disputed questions of court-fee is vested in the Taxing 
Officer subject to his power’ to refer the matter to the Taxing 
Judge when a question of general importance arises. This 
‘authority extends to all such questions arising in the High 
Court, whether the deficiency alleged is on the memorandum of 
appeal in this Court or ona plaint or memorandum of appeal 
filed in the court below. This is my answer to the reference. 
The appellant is allowed up to November 4th to make good the 
deficiency in court-fee. 

. a Reference answertd. 
* Stamp Ref. in F. A. No, 360 of 1924 
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: ° è 
SHIAM LAL (Judgment-debior) 
VETSUS 
KOERPAL, (Decree-holder).* 
Civil, Procedure Code, section 39—Decree transferred from one 

court to another—Application for execution—Certificate issued 


under section 41—Copy. of decree returned to original court— 
Jurisdiction, when ceases. 


The proper court to which an application for execution lies 
is the court to which a decree is transferred under section 39 
of the Civil Procedure Code until the court to which the decree 
is transferred issues a certificate under section 41,and returns 
the copy of the decree to the original court. After the issue 
of the certificate, the court to which the decree was transferred 
ceases to have jurisdiction. 


Maharaja of Bobbili v. Narasaraju Peda Baliara Simbulu 
Bahadur, [1916] I. L. R., 39 Mad., 640, (P. c.), referred to. 


SECOND AppEAL from a decree of E, Bennet Esg., Dis- 
trict Judge of Agra, confirming a decree of THAKUR NANDLAL 
SINGH, Munsif. 


Narain Prasad Asthana, for the appellant. 
Mohan Lal Sandal, for the respondent. 
The following judgment was delivered by 


Datat, J.—I am of opinion that the Subordinate Judge has 
-acted without jurisdiction in this mattér. A decree passed by 
the Court of Small Causes of Agra was transferred: for execu- 
tion, under section 39 of the, Civil Procedure Code, to the 
court of the Munsif of Agra. The Munsif took proceedings 
and finally dismissed the application for execution maintaining 
attachment of a house. The Munsif then certified the result 
of execution proceedings under section 41 to the court of Smati 
Causes. After this the appellant purchased the house. The 
decree-holder subsequently applied afresh to the court of*the 
Munsif for execution and the appellant objected. The Munsif 
held that the house having been purchased during attachment, 
the appellant could not stop the claim of the decree-holder by 
virtue of his own sale-deed. On appeal it was pointed out 
to the District Judge that the Munsif had no jurisdiction be- 
cause he had certified the result of the execution proceedings 
to the court of Small Causes under section 41. The learned 
District Judge held that the procedure was incorrect and dis- 
nftssed the appeal. $ . ° 
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CIVIL However incorrect the procedure may be, the Munsif, after 

oA having certifted the result of execution proceedings under section 

41, had no jurisdiction to deal with the matter. The appli- 

SHIAM LAL cation for execution must -now lie to the court which passed the 
Kornpat, decree. It may be pointed: out that there is a mistake in the 
ES heading of the form Certified of execution of decree transferred 
Dalal, J. +g another court (appendix E. No. 5, Civil Procedure Code). 

A \ The reference in brackets after the heading should be section 
4I and not Order z1, rule 6. The attention of the Registrar 
of this Court will be drawn to this mistake. The mistake is in 
the form prescribed by the Act itself and has been followed. in 
the forms printed by the High Court No.f32-xx. In Maharaja 
of Bobbili v. Narasaraju Peda Baliara Simbulu Bahadur (7), it 
was held by the Privy Council that the proper court to which 

> an application for execution lay was the court to which thej 
decree was transferred under section 39 until the court to whcih 
the decree was transferred issued a certificate under section 41 
and returned the copy of the decree to the original court. That} 
ruling referred to corresponding sections of the previous Code i 
of 1882. It is clear, therefore, that the court to which the I l 
decree is transferred_under section 39 has jurisdiction only up ' 
to the time that it issues the certificate prescribed by section 41. 
That stage was passed in this case whether the certificate was 
issued rightly or wrongly. After the issue of the certificate, 
the court of the Munsif ceased to have jurisdiction: © 


I pronounce no opinion as ‘to the effect of continuation of 
the attachment of the house on a proper application for execu- 
tion being presented, to the court of Small Causes and a fresh 
transfer of the decree is made to the court of the Munsif. ` 

I set aside the decree of the two subordinate courts and 
dismiss the decree-holder’s application for execution dated 11th 
September, 1923. The respondents were not represented. This 


order is passed ex parte. . The appellant shall receive his costs 
in this Court and the court below. 


; : Appeal allowed. 
a 7 e (1) [xr916] I. L. R., 39 Mad., 640. 
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RAM ADHIN (Applicant) ve vais 
. versus 1924 
RAM BHAROSE anp anotuEr (Opposile-Parties).* July, an. 


Civil Procedure Code, Order 17, rule 2 and 3—Redemption, suit MUKERJI, J. ‘ 
for~Adjourned to hear defence evidence—Defendant absent on DALAL, J. 
adjourned date—Suit decreed—Defendant entiiled to apply 
under Order 9, rule 13. 

Where on the date fixed for hearing defendant took time to 
produce evidence but on the adjourned date was absént, and 
the Trial Court, thereupon, decrecd the suit on the mérits under 
Order 17, rule 3, Aeid, that the decree was passed ex parte and 
the defendant was entitled to apply for a re-hearing, under 
Order g, rule 13 of the Civil Procedure Code. Rain Charan 
Lal v. Raghubir Singh, 21 A. L. J. R., 495, Phul Kuarvv. 
Hashmatullah, 1. L. R.. 37 All., 460, Gaura Bibi v. Ghasitiya, 
8 A. L. J. R., 1265, Ganga Ram v. Chhiddu Singh,g A. L. JeR 
763 and LalJangpal Singh v. Raja Kushalpal Singh, 20 A. L. J. 
R., 97, referred to. Held, further, that though the order of the 
Trial Court had been confirmed by the District Judge; a Revi- 
sion under section 115 lay to the High Court. 

-Civil Revision from an order of R. L. YORKE Esg., Dis- 

trict Judge of Allahabad. 


Janaki Prasad, for the applicant. 
Gulzart Lal, for the opposite-parties.. 
The following judgments were delivered :—7 


Daal, J.—We shall consider in this judgment the facts Dalal J. 
of suit No. 86 of 1920. There is a connected revision relating, 
to a decree passed in suit No. 124 of 1920. To avoid confusion, 
we shall deal with the decree in the former suit as from the 
point of view of the respondents to this- application. ‘The 
decree in suit No. 86 of 1920 is more in their favour. 


This suit No. 86 of 1920, after various postponements, was ° 
adjourned on the 23rd’ June, 192i on the application of the 
defendant, Ramadhin, for the production of defence evidence. 
3rd August, 1921 was the date fixed for hearing and oñ that 
date the defendant did not appear in person, nor did any pleader 
of his appear. He did not put forward any evidence for the 
defence. The court thereupon wrote a judgment decreeing the 
plaintiff's suit for redemption. 


_ It is argued here on behalf of the respondents that the decree 
purports to be one passed under Order 17, rule 3. No order or 
rule is mentioned in the judgment, but in the order sheet it is. 

meritioned that the decree is passed under Order 17, rule 3. 
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Subsequently, the defendant, treating this decree as one passed 
ex patie utter Order 17, rule 2 applied for re-heasing under 
Order 9, rule 13. The trial court of the Subordinate Judge 
decitied that the application did not lie and that the defendant 
ought really to appeal from the decree passed on the merits 
under Order 17, rule 3. On appeal to the District Judge, that 
court came to the same conclusion and dismissed the appeal. 
This is a revision from the order of the District Judge. 


It was first argued by the respondents’ learned counsel that 
no application in revision lay, because the lower appellate court 
had decided rightly or wrongly that the original decree was 
passed ‘under Order 17, rule 3 and that, therefore, no application 
for re-hearing lay to the trial court. In our opinion the pro- 
visions of section 115 will apply if we hold that the application 
was one for re-hearing and the District Judge refused to exer- 
cise the jurisdiction vested in him of hearing an appeal from 
the refusal of the trial court to grant an application for re- 
hearing. It will depend upon our subsequent decision whether 
the lower appellate court has exercised its jurisdiction or failed 
to do so. 


Coming to the question whether the decree ought to have 
been passed in the redemption suit under rule 2 or rule 3 of 
Order 17, our opinion is that the decree in such a case should 
be passed under rule 2 even where a party has taken time to 
produce evidence and on the date fixed for hearing of that 
evidence he is absent. Rule 2 comes first in the order of pre- 
cedence. Itlays down that “where on any day to which the 
hearing of the suit is adjourned the parties or any of them 
failed to appear, the court may proceed to dispose of the suit in 
one of the modes directed in that behalf by Order 9 or make 
such other order as it thinks fit”. When a party is not pre- 
sent, the court is bound to proceed under this rule and cannot 
proceed under tHe later rule—rule 3. l 


The next question is whether the words “make such other 
order as it thinks fit” include .an order under rule 3. It has 
been held by a Bench of this Court in Ram Charan Lal v. 
Raghubir Singh (!) that on the proper interpretation of Order 
17, rifle 2, a court cannot pass a judgment on the merits under 
cover of the words “make such other order as it thinks fit”. 
The other order referred to could only mean an order for 
further adjournment. Mr. Justice Linpsay, who delivered 
the judgment of the court, relied on the Bench ruling of Phul 
Kuar v. Hashmatullah (*). There has been a certain amount 
of conflict of authority on this point. In Gaura Bibi v. Ghasi- 


„tiya (°), where a suit was dismissed on an adjourned datg of 


(1), [1923] 21 ALL. J. R, 495. (2) L L. R., 37 All, 460. 
(3) f[rorr] 8 A. L. J. R., 1265. 
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hearing ori the ground that the claim was not proved, the court 
held that an application for restoration did not lie under Order 
9, rule 4, the plaintiff ’s remedy being by way of appeal against 
the court’s decree. This ruling of the Bench was followeddy a 
single Judge of this Court, Mr. Justice TUDBALL, in Ganga 
Ram v. Chhiddu Singh ('). From observations made by the 
‘learned Judge on page 766 of the report, it appears that he was 
not in agreement with the opinion expressed in the Bench ruling. 
Next in order is a Bench ruling of 1915 in Phul Kuar v. Hash- 
matullah (*), already referred to, by the learned CH1EF JUSTICE 
and Mr. Justice Banerji, who observed in the case of their 
judgment: “We are of opinion that in a case like the present, 
the court ought not to have decided the suit on the merits but 
ought, if it did not intend to give the plaintiff or his pleader 


any other opportunity of appearing, to dismiss the suit for 
default of appearance.” : 


As already pointed out, this case was followed in 1923 in 
the ruling reported in 21 A. L. J. At the end of 1920 and in 
1921 there were two other cases. In Lal Jangpal Singh v. Raja 
Kushalpal Singh (3), the judgment of Mr. Justice Piccorr 
is printed on’ page 103. The learned Judge in a case like the 
present was of opinion that the proper order would be one of 
an ex parte decree under Order 17, rule 2. In the same volume 
is reported the case of Rukam v. Tara Chand (+). The learned 
Judge, Mr. Justice Banerjr, was of opinion that when one 
of the parties was absent, the proper order would be one under 
Order 17, rule 2 and the order must be construed to be one 
passed under that rule, although it purports to be an order of 
dismissal or decree on the merits. 


We agree with the observations of the learned Judge that 
the court must be taken to have done that which it could only 
do under the provisions of the law. It is clear, therefore, that 
according to the trend of recent rulings of this: Court, excepting 
the ruling reported in 8 A. L. J., the proper decree in a suit 
under the circumstances of the present case would be one of 
an ex parte decree. 


The respondents’ learned counsel argued that once the court 
passing the decree purported to act under Order 17, rules3, this 
Court was bound by such action and must accept that the decree 
was passed under that rule. In support of this contention a 
Full Bench ruling in the case of Lalta Prasad v. Nand Ki- 
shore (5) was quoted. In that case the point did not really 

(1) [1912] 9 À. L. J. R., 763. 
(2) IL L. R., 37 All, 460. 


(3) [1921] 70 A. L. J. R, 97. ; 
bs (4) [1922] 20 A. L. J. R., at 123. 
(5) LL, R, 22 All, 66, 
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arise. .The question was whéther an order purporting to have 
been passed under section 102 of the Code of 1882 dismissing 
a’ suit in default should be construed as one under that section 
or opie under section 158. 


“We were referred to certain observations: of the ‘darned 
Care Justice that though the naining of a sectiom is. not`con* 
clusive, it maybe a useful piece of evidence in construing the 
order which must be read and construed as a whole...” This 
opinion’ does not imply that when a court has acted-under 4 
wrong séction or quoted a wrong section, the party ‘complaining 
against that order cannot take action as if the correct-procedure 
had been adopted. It would be interesting to note that Mr. 
Justice BANERJI was a party to the Full Bench ruling and was 
also the Judge who delivered the judgment which we have 
already reférred to and which is reported in Rukam. v. Tara 
Chand ('). We have quoted from that judgment to indicate 
that learned Judge’s opinion that a court must be presumed to 
have ‘passed such an order as it could pass according to law, 
whatever section it may have mentioned in its order. 


We are of opinion that the decree was passed ex parte and 

the defendant was entitled to apply for a re-hearing. Both the 

subordinate courts have failed to exercise a junsdicuon: vested 
in them. 


‘Muxzrft, f.—1 sntively agree. But having regard to the 
fact that there has been some conflict of opinion’on the point 
raised in these applications for revision, I wish to make one 
observation. 


‘It has béen said that where in spite of the fact diab -one G 
the parties to a suit is absent the court proceeds to decide the 
case on the merits and not according to the actual circumstance 
of the case, namely one of the parties is absent, the remedy of 
the absent party by an application either for re-hearing or for 

restoration is bdrred, and his only remedy is by way of.an 
appeal. 

It is, therefore, admitted that there isa remedy. The ques- 
tion is which is the proper remedy. I will take an extreme case. 
Say a defendant obtained .time to produce his witnesses. On 
the date fixed for hearing he did all he could do to arrivé at the 
court in time, but there happened to be a railway accident and 
‘he and his witnesses were delayed. Whereis he to prove the 
facts? It must be conceded that the defendant was prevented 
‘by å sufficient cause from appearing and he must have a redress. 
But if the remedy is by way of appeal, will he be expected or 
will he be allowed to produce evidence in the appellate court to 
prove that he had a sufficient reason for his non-appearanee? 


(a) [1922] 20 A, L. J. Ru, 123. 
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Will the appellate court entertain fresh evidence or will it dis- 
pose of the appeal on merits as recorded on the file eof the» trial 
court? Clearly then the remedy, if one is not denied to the 
absent party, would be by an application to the court of irst 
instance and not by way.of an appeal.. The act of the court, 
namely its attempt to decide-the case on the merits, cannot pre- 
vent a party from seeking his proper remedy. © 


By THE Court.—The orders of the courts below are set 
aside and the court of first instance is hereby directed to-hear. 
the application under- Order 9, rule 13 of the Civil Procedure 
Code. Costs here and heretofore to abide the result. 


Application ailowed. 


[N. B. =i similar question arose in Civil; Revision No. 52 of 
1924 (Firm Ganeshilal Harnarain v. Debi Das) decided on,2gth 
July, 1924 by SULAIMAN and Muxersi. JJ. ‘There on the date fixed 
for hearing the defendant took time to enable him to move for a 
transfer of the case. On the adjourned date the defendant did rot 
appear, and the Munsiff decreed the suit. An application by the 
defendant to set aside the decree under Order 9, Rule 13 was rejetted. 
by the Munsiff on the ground that the suit had been decided under 
the provisions of Order 17, Rule 3. This order was confirmed on 
appeal by the District Judge. A preliminary objection that no revi- 
sion lay was disallowed. Sutaiman, J. held that as in the judgmeiit 
the Munsiff did not mention under what rule he was proceeding, it 
must be presumed that he acted under Order 17, Rule 2, and ‘the 
decreé passed was a decree ex parle liable to be set aside under’ 
Order 9, Rule 13. He declined to express any opinion on’ the ques- 
tion that even if the Munsiff had expressly purported to act under 
Order. 17, Rule 3 nevertheless the order would have been deemed to 
be one under Order 17, Rule 2. Muxersi, J. took the view that the 
Munsiff did purport to act under Order 17, Rule 3 but as the defend- 
ant was absent, the judgment must.be deemed in law. to be under 
Ordet 17, Rule 2, and Re followed the case reported above,—-Ed., 
ACL, J.] 


“MOHAMMAD IBRAHIM (Plaintif) RAER 
: versus | 3 . 
ALTAFAN AND OTHERS (Defendants). *. 


Mohammedan Law—Restiluiion of conjugal rights—Allegalion by 
wife of impotency of husband—Husband entitled to time to 
prove his potency. 


. Where the husband sued for restitution of conjugal Siu 
and the wife for the annulment of the marriage on the ground 
~ of her husband’s impotency and medical evidence showed that, 
while the wife was virgo tnfacia, the husBand was not suffering 
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from any physical disability, held, that the Higħ Court was 
not boupd by the finding of the Lower Appellate Court that 
e fhe husband had not been proved to be impotent and it was a 
proper case for the enforcement of the rule of thc Mohammedan 

* Law giving the husband a period of one year for showing that 

he was able to exercise his marital tights. 

APPEAL a section 10 of the Letters Patent, from a judg- 
ment of Mr. Justice KANHAIYA. LAL, reversing a decree of 
K. A. H. Sams Eso., District Judge of Aligarh, who reversed 
a decree of Maunvi Muuammapv Agir Nomani, Munsif of 
Koil. 

Iqbal Ahmad, for the appellant. 


R. Malcomson and M. A. Asiz, for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—Letters Patent Appeals No. 149 and No. 150 
are connected and arose out of two suits, one brought by 
Mohammad Ibrahim, the husband, for restitution of conjugal 
rights and the other brought by his wife, Mst. Altafan, for the 
anntilment of their marriage on the ground that the husband 
was impotent. 

The parties were married in 1914 when the girl was about 
13 years old and the husband some 3 or 4 years older. It is 
not disputed that for some six years after the marriage the 
husband and wife lived together and had access to each other, 
Owing to some subsequent differences, the wife came away 
from the house and has since been living separately with her 
own parents. 

The court of first instance dismissed the suit for the restitu- 
tion of conjugal rights and decreed the claim for the annulment 
of the marriage 11 tolo. 


-On appeal the learned District Judge came to a different con- 
clusion. His finding amounted to holding that the husband was 
not proved to be impotent and he accordingly decreed the suit for 
the restitution of conjugal rights and dismissed the suit with 
regard to the annulment of the marriage. On a second appeal to 
this Court a learned Judge of this Court has taken a different 
view. He came to the conclusion that the finding of the learned 
Distrigt Judge was not a finding of fact so as to be binding on 
him and he held that under the strict Mohammedan law a - 
decree nist should be passed in favour of the wife for the 
annulment of her marriage wilh the defendant, but it would 
not be made absolute tilla year from the date of the decree, 
during which period the defendant husband should have access 
to his wife so as to be able to exercise his marital rights. (1) 


Ife accordingly passed a decree in the suit for annulment of 
the marriage and remanded the suit for the restitution “of 


(1) Reported Altafan v. Ibrahim, 21 A. L. J. R., Ser. 
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conjugal rights. The wife has submitted to the decree, but the CIVIL 
husband has appealed in both the cases. ý eo s tH 


The suit ‘for the restitution of conjugal rights has been = 
reminded to the court of first instance with a direction to MOHAMMAD 
reinstate it and to dispose Of it in accordance with the final v. 


result of the cross suit for the annulment of the marriage. ALTAFAN, 


So far as this order is concerned, it cannot be questioned if Sulaiman J. « 
the order in the other case is to be upheld. 


_ The first point which we have to consider is whether the 
finding of the learned District Judge was a finding of fact hind- 
ing on this Court in a second appeal. The learned Judge did 
not believe the oral evidence adduced by the parties, but rested 
his decision entirely on the medical evidence. The position as 
regards the expert evidence was this. -Two lady doctors were z 
examined on behalf of the wife whose statement was that she 
was still a virgin and that her hymen was intact and that, there- 
fore, so far as they could judge, she had no intercourse with 
a man. On the other. hand, the husband produced three doc- 
tors whose view was to the effect that there was apparently 
no physical defect in the husband and that he was not impotent. - 
The doctors; however, had to admit that it was possible that 
the plaintiff might be impotent towards one woman for whom 
he has no liking even though he may be potent with regard to 
other women. The learned District Judge thought that the 
evidence of these two sets of medical experts was divergent 
and came to the conclusion that the evidence by the husband 
was more weighty. 

We are of opinion that the evidence of ihe two sets of 
medical experts was not necessarily contradictory. The lady 
doctors had tried to prove that the woman was still a virgin 
and that her hymen was still intact. The male doctors, who 
had had no opportunity of examining the wife, could not of 
course express any opinion on this point. Their evidence was 
confined to what they gathered after examining the husband. 
There was, therefore, a possibflity that both these sets of medi- 
cal evidence were true, namely that although outwardly the .- 
husband was potent, nevertheless, for some reason or other he - 
had not had an intercourse with his wife or was impotent , 
towards her. In this view of the matter we are of opinion that 
it was open to the learned Judge of this Court to consider this 
finding afresh and arrive at his own conclusions. 

We think that it was open to the learned Judge of this 
Court to reconsider the matter and hold that it has not been 
adequately established that the wife was not a virgin or that 
the husband actually had an intercourse with her, or that hee 
was potent towards her. 
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The learned Judge of this Court has referred to the autho- 
ritiess of the Mohammedan law and laid down that-according 
to that Jaw where'a woman brings her husband before a Judge, 
and* demands a separation onthe ground of impotence and 
alleges that she is still a virgin, thercase is to be adjourned for 
a year, and if after the expiry of that year the woman should 
still allege that she is a virgin, an inspection by women is to 
be ordered, and if they declare that she is not a virgin then 
her claim should be dismissed, but if they declare that she is 
a virgin then that fact coupled with a statement on oath should 
be accepted. There can be no doubt that this is a correct 
statement of the strict Mohammedan Law. All the leading 
authorities, namely Hidaya, Fatwa-Kazi-Khan, Durrul Mukh- 
tar, Raddul Mukhtar, Fatwa-Alamgiri as well as the English 
commentators accept it to be a correct statement of the Hanafi 
Law. í 

e The only point worth consideration is whether the rule thus 
laid down isa rule of mere procedure which would be taken 
to have been superseded by the British law of procedure or 
whether it contains any part of a substantive law which in 


‘matters of divorce is enforcible. The method prescribed for 


bringing the husband befure the Kazi and the way in which the 
evidence is to be recorded and the rule of law regarding what 
weight is to be attached to that evidence are of course rules of 
procedure. But it seems to me that the right of the husband 
to have an opportunity of demonstrating that he is not impotent 
is not a rule of procedure but a substantial right recognised 
by the Mohammedan law. Under the Mohammedan law a wife 
has no absolute right to obtain a divorce. She has that right 
under certain specific contingencies and conditions. ‘The mere 
fact that since the marriage the husband has had no intercourse 
with her and that, therefore, she is still a virgin would not 
ipso facto entitle her to a divorce unless it is proved that the 
husband is incapable of cohabitation with her. The Moham- 
medan law, as pointed out by the learned Judge of this Court, 
contemplates that there may be ifmpotence with regard to one 
woman though not with regard to’ others. It, therefore, re- 
cognisgs that the husband should have full opportunity, after 
he has once been challenged, to prove that he is not impotent. 
This, in my opinion, is his substantive right and not a mere rule 
of procedure. The fixing of the period of one year comprising 
all the four seasons was, according to' the Hidaya, based on 
certain specific grounds. ‘That period has been unanimously 
accepted asa correct criterion for the test. I, therefore, agree 
with the view taken by the learned Judge of this Court that 
the rule of the Mahammedan law requiring the wife to agfee 
to the exercise of the conjugal rights by the defendant husband 
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` for a period of one year so as to give him full opportunity to 
‘prove that he is not impotent is enforcible. ose 


- The last point urged in the grounds of appeal is that the 
conditions imposed by the learned Judge are not fair. We 
cannot accept this contention. Thelearned Judge has ordered 
that the wife should live in the house of her parents or else- 
where but not outside Aligarh and that wherever she lives she 
must allow full access to the defendant at all reasonable times 
to exercise his marital rights as her husband. This we think 
is a fair and just order. 


I would, therefore, dismiss this appeal with costs. 

Mukerji, J.—F agree. 

By tHE Court.—This appeal is dismissed with costs. 
Appeal dismissed. 
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Indian Penal Code, section 151—Playing music before mosque— 
Procession verbaliy ordered io disperse by Sub-Inspecior of 
Police— Defiance of order by accused— Apprehension of breach 
‘of peace—Offence, nature of——Inapplicability of section 186-- 
Whether order could be said tobe “ promulgated”. ` 


While a Hindu procession playing music and headed by the 
accused was about to pass in front of a mosque, a Sub- 
Inspector of Police, apprehending a serious breach of peace on 
account of the strong feeling prevalent between Hindus and 
Mohammedans, verbally ordered the accused and the procession 

. to disperse. In spite of the order, the accused continued play- 
ing music and even stepped forward a few paces but as soon 
as a member of the police force touched their musical instru- 
ments, they laid them on the ground and retired without offering 
any resistance. Fs 


The accused were prosecuted for offences under sections ¢151 
and 188 of the Indian Penal Code. The District Magistrate 
convicted them under section 188, but the Sessions Jutge ac- 
quitted them. On an appeal by the Government held, that the 

: accused were guilty of an offence under section 151, - Held, 
'- further (per WarsH, A. C. J. Sunaiman, J. dissenting) that the 
accused were also guilty under section 188. Heid (per Sutat- 
MAN, J.) that though the order had been lawfully promulgated 
by a public servant to,the knowledge of the accused yet the 
. Police officer was not lawfully empowered to promulgate such an 
e order within the meaning of section 388 and, therefore, no 
‘ offence under that section had been committed. 
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Criminal APPEAL by the Local Government from an order 
of H.J. Bete. Eso, Sessions Judge of Jhansi. 


Peary Lal Banerji, Uma Shankar Bajpai and K. N. " Laghale, 
for the accused. 


R. Malcomson (Assistant Goverfiment Advocate), for, the 
Crown. ” 


The following judgments were delivered :— 


Warsa, A. C. J.—This is an appeal by Government against 
an acquittal by the Sessions Judge of Jhansi of two members of 
the public, who had been convicted and severely sentenced by 
the District Magistrate for an offence under section 188 of the 
Indian Penal Code. They had been charged both under sections 
151 and 188 and the Magistrate, without acquitting under section 
151, held that it was superfluous to consider it. The appeal 
filed by Government treats the charge as one under section 188. 
The complaint against the accused is that they, being two 
Brahmans, and men of education engaged in public life in 
Jhansi, one of them Raghunath Venaik Dhulekar being a High 
Court Vakil, and the other Atma Ram Kher being also a High 
Court Vakil.and Chairman of the Municipal Board of Jhansi, 
deliberately disobeyed a lawful order of the Sub-Inspector in 
the streets of Jhansi in the presence of a large number of people. 
The Sub-Inspector says that he was fetched by a message, and 
went ona bicycle in consequence of a report that a procession 
of a considerable body of Hindus, headed by persons playing 
English musical instruments, was threatening to pass a Muham- 
medan mosque playing music, and that there was reason to fear 
the outbreak of a riot. The witnesses on both sides agree that 
the playing of music in a procession passing the Muhammedan 
mosque was known to everybody to be a cause of Offence to 
Muhammedans, and was just the conduct that was likely to 
lead from small beginnings into an extended fight and riot, 
with the risk of loss of life. The Sub-Inspector’s evidence was 
that he ordered the music to stop, and he ordered the procession 
not to advance while playing music in the direction of the 
mosque, and that the two accused who were by this time in 
charge of the procession, and who were at the head of it 
playing musical instruments, defied his authority, told him that 
he had no power to give such an order, and did in fact make 
a definite and determined show of disobedience by continuing to 
play the music, and by advancing a certain number of steps in 
the direction of the mosque, challenging the Sub-Inspector to 
use force and to take the instruments from them. ‘That this is 
a substantially accurate account is perfectly clear upon the 
evidence. It is sufficiently established, even if one confines 
oneself to the writtefi statement put in by the accused and the 
witnesses whom they, called, Chand Singh, one of their wit- 
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nesses, stated that after the Sub-Inspector had ordered them to CRIMINAL 
stop, the two accused took upa drum and drym-sticks, and Jozi 
advanced in the direction of the mosque, saying that they wotld — 
advance playing the instruments, while the Sub-Inspector EMPEROR 
declared that he would never allow them to do so. Thesame  pacnv. 
witness also stated that” the Hindus wanted to play music in NATH 
front of the mosque, and the Muhammedans objected to music Sees 
being played in front of their mosque. A witness, Debi Prasad, Walsh, A. > 
called for the defence, stated that the Darogha gave a verbal CJ. 
order, “ stop the music and stop the procession,” and that the 
accused insisted on advancing with music, and did so for two 
or three paces. He further stated that there had been trouble 
between the Hindus and the Mubammedans before the Ramlila, 
during Ramlila, and since Ramlila, over the question of music 
in front of the mosque. Babu Bodh Raj, who is also a Vakil 
in Jhansi, and a correspondent for various newspapers, also 
stated that the communal feeling was very strained over the 
question of music in front of -the mosque, and although the 
accused declared in their written statement that they intended the 
Sub-Inspector no harm, this witness states that the Sub-Inspector 
asked him not to mention the matter in his newspapers, clearly 
showing that the conduct of the accused was not in the public 
interest, but was calculated to put the Sub-Inspector in a diffi- 
culty, so that if a riot took place, which he might have pre- 
vented, he would get into trouble, whereas on the other hand 
if he exceeded his rights and went beyond what was justified 
in his interference with the accused, he might equally get into 
trouble with his superiors. There is a serious conflict between 
the written statement of the accused and the evidence of one 
of the prosecution witnesses whom they have mentioned. They 
declare that there were no Muhammedans before the mosque, 
that several were summoned to the spot and were asked by the 
Sub-Inspector whether they had any objection to the music, and 
they said “yes”, but that ‘they also said that there were no 
Muhammedans who would attack the procession if it passed the 
mosque. ‘he point made by the written statement is a foolish 
one, because nobody can gudrantee that no Muhammedan will 
use force. The accused professed, by their superior wisdom, to 
know that there was no risk of a riot, and both intheir statement - 
to the Sub-Inspector, and in their written statement, they have e 
definitely taken the ground that the Sub-Inspector was wrong 

in thinking that there was any risk, and that they, the accused, 

know better, but the prosecution witness, Musawwir Husain, 

said that he was at the mosque, that there were about 250 
Mubammedans inside and outside the mosque, and that they 

were threatening to lay out corpses if the music was not stopp- 

ed. On this evidence it is perfectly olear that the Sub-Ins- 
pector was interposing within the meaning of section 149 of 
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the Criminal Procedure Code for the purpose of preventing a 
cognizable offence, namely riot and grievous hurt. If the evidence 
fér the prosecution is accepted, the defiance and diSobedience 
to the Sub-Inspector’s order by the accused is made much more 
apparent. Iam of opinion that the Sessions Judge took an 
altogether erroneous view of the evidence and misunderstood 
the charge. He treated the charge as though it was for breach 
of an order given by the Sub-Inspector not to pass the mosque, 
but the order clearly wasto stop the music and to stop the 
procession then and there. The Sessions Judge agrees that the 
accused continued to advance beating drums and indicated that 
they would only stop to force and he came to the conclusion 
that they did not in fact disobey the order, because eventually 
the drums were taken away and the assembly dispersed, and 
that they only refused to obey without carrying their refusal 
into actual disobedience. This view seems to me inconsistent 
with the evidence. To take a simple illustration, if a father 
forbade his child to light a match in the presence of some highly 
combustible material, and the child lit the match, the child 
would be nonetheless guilty of disobedience, becausc he im- 
mediately blew it out and no explosion took place. 


Whether the offence is one, which, on the facts as I find 
them, come within section 188 of the Indian Penal Code, is no 
doubt a debatable question. The principal argument addressed 
to us was that there was no lawful order by the Sub-Inspector ; 
in other words, that he was not authorised to promulgate an 
order to the accused to stop the music, or to stop the procession. 
I find great difficulty in accepting this view. But as my brother 
is of opinion that an offence has been committed under section 
151, it seems to me that justice can be done by convicting the 
accused under this section, and that it is unnecessary to press 
the charge under section 188 as in the circumstances of this 
case they over-lap, and we have power under section 423 to 
convict under cither of them. I merely content myself with 
saying, that with reference to the question whether an order by 
the Sub-Inspector in the street to a person to desist froma 
particular piece of conduct, or from an act which he threatens 
to perform, or repeat, is a lawful order within the meaning of 
the section, it is sufficient to turn to section 149, Criminal Pro- 
cedure Code, or to section 23, or section 31 of the Police Act (V 
of 1861). I do not refer to these sections for the purpose of 
defining the offence in this case, nor for ascertaining the penalty 
for a breach of the sections mentioned. To my mind. they 
are relevant as evidence of what may, or may not, be a lawful 
order by a Sub-Inspector. Section 149, Criminal Procedure 
Code authorises him to intervene for the purpose of preventign 
of a cognizable offence, and I am unable to see why, if he found 
that intervention in the form of a verbal order given to persons 
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whose conduct appears likely to lead to the commission of such 
an offence is necessary and sufficient, he should not be held to 
be authorised to give such verbal order, and to promulgate it 
in such a manner ashe thinks best. Similarly the sectiong of 
the Police Act prescribe, arngong other things, his duty to prevent 
the commission of offences and to keep order in the public 
streets. The point was not argued before us, but the real 
difficulty which I feel about applying section 188 is the use in 
the section of the word “promulgate”. This is rather an 
unusual and technical term for a mere verbal order to halt or 
stop, such as a commanding officer might give to troops. Prime 
facie “promulgate” seems to indicate, if not a formal docu- 
ment printed or written, at any rate some form of publication. 
The view that it must be printed or written may be rejected, 
because a large proportion of the public in India are illiterate 
and cannot read orders so promulgated, and if a Sub-Inspector 
definitely conveys order in a loud voice to a crowd in the 
street to stop, so that those who are addressed may understahd 
it to bea definite order promulgated by a public officer, in 
authority, it is difficult to see how, on the one hand, a sudden 
crisis is to be otherwise dealt with, and how a person defying 
the policeman is to be punished, and, on the other hand, where 
the line is to be drawn between a verbal order loudly pro- 
mulgated and a mere verbal communication in the nature of 
persuasion or even command quietly communicated to the person 
whose conduct is complained of, but out of the hearing of 
other members of the public. This is a question seriously affect- 
ing the protection which courts of law must necessarily give 
within the law to police officers acting within the scope of their 
authority, and I find a difficulty in holding that the offence in 
this case does not come within the express terms of section 188. 
But as I have said, it is not necessary for me to do more than 
express my opinion upon this point, as both members of the 
Court are agreed that an offence has been committed under 
section 151, for which we may either order them to be re-tried, 
or may find them guilty and sentence them under section 423 
and section 561 A of the Criminal Procedure Code. 


SULAIMAN, J.—This is a Government Appeal from an ac- 
quittal. The case was instituted under sections 151 and [88 of 
the Indian Penal Code, but the Magistrate considered that the 
latter section was more appropriate and convicted the accused 
under it, sentencing them to six months rigorous imprisonment 
and a fine of Rs. 500 each. The Sessions Judge has acquitted 
them. 

Certain facts are not in dispute. There had been consider- 
abfe religious excitement for some months in Garhia Phatak, 
a settlement of Railway workmen situated on the outskirts of 
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Jhansi, over the question as to whether Hindu processions with 
music shoyld be allowed to pass in front of a mosque. In 
October 1923, during the celebration of the Ramlila*a riot had 
only just been averted by the intervention of the police and 
Magistrates. 


On November the 13th, the Secretary of the Jhansi Gao- 
shala informed the. Superintendent of Police that his society 
would take out a procession on November the 19th in that 
quarter. It is strange that if there was really a serious appre- 
hension of a breach of the peace, no steps were taken by the 
police to forbid the procession or to require licenses under the 
Police, Act. In fact, as the learned District Magistrate himself 
has remarked, proper police arrangements were not made in 
advance, but when on the roth of November a Gaoshala pro- 
cession with a band of musical instruments was passing along 
a route which was to be past the front of the mosque and was 
actually in sight of it, Sub-Inspector Raghunandan Singh, the 
police officer in charge of the station, came running on a bicycle 
with the intention of stopping the advance of the procession 
with music. The Sub-Inspector’s statement is that he was aware 
that there was a strong feeling between Hindus and Muhain- 
medans in Garhia Phatak. On that day he was informed by a 
constable that a procession had arrived and that there was a 
danger of trouble in front of the mosque. He ran to the place, 
saw the procession consisting of some 700 or 800 men and 
heard the music. He also says that he heard a cry from the 
Muhammedans (200 or 300 in number and assembled near the 
mosque) to stop the music. Babu Raghunandan Singh says that 
he cried out in adoud voice several times, addressing the proces- 
sion generally and the two accused in particular, “ Stop the music 
or there will be a riot”. He says, he had also called out, “Stop 
the band, don’t advance”. He further states that he called out 
to the crowd: ‘Go away from here, a riot will occur”, and 
said to the accused, “ Remove the crowd from here”. The Sub- 
Inspector says: “ The band went on playing 15 to 20 minutes 
after I had ordered them to digperse and half an hour after 
my first order to stop the music.” As to the advance he says 
that the procession advanced 6 or 7 paces in spite of his order. 
He says that the accused were themselves beating drums and 
advanced a few steps and said that they would not obey orders 
until force was used. When, however, a constable attempted 
to take the instruments from the accused’s hands, they offered 
no resistance and deposited them on the ground. He says that 
he threatened to call a supposed guard behind the mosque to 
fire and then the crowd retired. This is the gist of the prosecu- 
tion case. 

The accused filed a joint written statement in the Magis- 
trate’s court and their version was as follows :—Sub-Inspector 
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Raghunandan Singh came on a bicycle and shouted, “ Stop, 
lorry has come, you will all be blown up”. The procegsion 
stopped and at his direction it also moved a few paces back. 
The two accused advanced forward and asked whether there 
was any magisterial order prohibiting them from marching with 
music; the Sub-Inspector said that there was none but that he 
apprehended a breach of the peace. He woule not let them 
proceed, so they went back to the procession where it stood. 
Dhulekar, accused, took the small drum in his hands and Kher, 
accused, the beating sticks. The two beat the drum and took 
one or two steps asserting their right. The Sub-Inspector 
asked them to stop drum-heating. They protested and suggested 
that the only course open for the Sub-Inspector was to take the 
drum from them. The Sub-Inspector took up the suggestion 
and asked a constable to take the drum from them. When the 
latter approached -and touched the drum they put it down. 
They then asked the people to go to their houses, and they all 
departed. T 

It is, therefore, common ground that the Sub-Inspector 
prohibited the accused from playing music or advancing. In, 
the written statement, however, the accused did not, in express 
terms, admit that the Sub-Inspector also called on the assembly 
to disperse, nor did they clearly deny that the procession had 
been ordered to disperse. 

The District Magistrate was of opinion that the order to 
stop the music and not to advance was an order which the Sub- 
Inspector was legally empowered to make under section 149 of 
the Code of Criminal Procedure and that, therefore, its dis- 
obedience was an offence under section 188 of the Indian Penal 
Code. The learned Sessions Judge agreed with this view of 
the law but came to the conclusion that the conduct of the 
accused amounted to a mere refusal to obey and not an actual 
and final failure to comply. He, therefore, acquitted them. 


On the evidence it is impossible to hold that there was no 
disobedience of the order to stop the music and not to advance. 
The accused themselves were not the drummers. They took over 
the drum and advanced a few steps while beating the drum. 
They made it quite clear that they were determined not tq obey 
the order until force was used. They did disobey it, though 
they offered no resistance when force was attempted. There 
| cannot be the least doubt that they meant to defy the Sub- 
Inspector's order, and meant to flout him. Even if it be 
conceded that the accused never intended to persist in their 
disobedience after force was used, I have no hesitation in say- 
ing that they did disobey the order inasmuch as they did advance 
a fèw steps and did continue to beat the drum though ordered. 
not to do so. f . 
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The accused, however, cannot be held to have committed an 
offence under section 188 of the Indian Penal Code unless it 
Be found that the order to abstain from playing thé music or 
advancing was (a) promulgated by a public servant to the 
knowledge of the accused, (b) thgt that public servant was 
legally empowered to promulgate such an order, and (c) its 
disobedience daused or tended to cause obstruction, annoyance 
or injury, or risk of it, to a person lawfully employed, or danger 
to human life, health or safety, or tended to cause a riot or 
affray. 


The Sub-Inspector was a public servant and the accused had 
undoubtedly heard his order. As the order was announced 
publicly and was addressed to the crowd generally as well as to 
the accused in particular, it certainly had been “ promulgated ”, 
and it is not necessary that such an order should be in writing. 


Tam also of opinion that the disobedience of the accused 
did cause, to say the least, annoyance to the Sub-Inspector law- 
fully employed to prevent a breach of the peace. It also did 
tenä to cause a riot as there was no knowing to what exent the 
procession might not have been incited to go by the open 
defiance of the accused. 


But it is necessary for the prosecution to establish that the 
Sub-Inspector was “lawfully empowered to promulgate such 
an order”. The contention on behalf of the Crown is that 
under section 149, Criminal Procedure Code, every police officer 
can “interpose ” for the purpose of preventing the commission 
of a cognizable offence. It is urged that the word “ interpose ” 
is wide enough to cover not only all acts done by him but also 
all orders given by him. Iam unable to give to this word any 
such wide meaning. Interpose- connotes the idea of actively 
intervening and not merely a prohibition by word of mouth. I 
am not saying that a police officer would not be justified in 
asking people to do or not to doa thing. Under certain circums- 
tances even a private citizen may be justified in making such 
requests. But to be justified in directing a certain act to be 
done or not to be done is one thing, and to be legally empowered 
to *order its commission or omission, with the consequence of 
the disobedience being punishable under section 188 of the 
Indian Penal Code, is quite another. : 


To hold that under section 149, Criminal Procedure Code, a 
police officer can pass any oral order he thinks desirable would 
be to hold that his word is law. If his powers were to be so 
wide, it would be unnecessary for the Magistrate or the police 
to take any precautionary measures in advance, it would be 
quite sufficient to send down a Sub-Inspector to the scene and 
Fet him pass all sorts of sweeping orders, disobedience of which 
will entail conviction, Such a method, if sanction ed, would 
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deprive the persons concerned of all opportunity to appeal to 
higher authorities, and they would have to submit to suchorders 
at the peril of a prosecution. Iam of opinion that such wide 
powers vested ina police officer would interfere unreasonably 
- with the ordinary liberty pf private citizens and could not have 
been contemplated to be within the scope et section 149, 
Criminal Procedure Code. 


It is still more difficult to hold that a police officer can pass 
orders not only against the persons from whom the commission 
of an offence is apprehended but also against would-be victims. 
By considering extreme cases it can be seen at once to what 
consequences a contrary view is likely to lead. Suppose a dacoit 
aims a gun at the victim of the dacoity; a police officer instead 
of rushing at the dacoit and preventing him from shooting the 
victim, orders the victim to run away; the victim does not 
move, the dacoit shoots but fortunately misses the shot. Is the 
victim guilty of the offence of disobeying the order to run away 
promulgated by a public servant lawfully empowered to pro- 
mulgate such an order for the purpose’ of preventing* his 
murder? Or, take the case of a police officer who, apprehending 
that certain robbers are coming to loot a bank, orders the 
manager to close the bank, the manager does not do so. Is he 
guilty of the offence of disobeying the order? 


Of course, a police, officer is empowered to do many things 
specifically mentioned in the Code. For instance, under section 
42 he may demand aid in the prevention or suppression of a 
breach of the peace; or under section 151 he may arrest a per- 
son designing to commit an offence; he may under section 127 
command an assembly of 5 or more persons, likely to cause a 
disturbance of the public peace, to disperse; and if it does not 
disperse, he may, under section 128, procecd to disperse it by 
force, and he may under section 149 “ interpose ” for the pur- 
pose of preventing an offence, or under section 152, to prevent 
an injury to property. Persons who refuse to disperse or who 
resist him (and not merely refuse to obey his oral orders) in 
the discharge of his legal duty, are liable to punishment. But 
he cannot shirk his duty of interposing effectively by befng 
content with an oral order not to do a certain act ang then 
make the persons ordered liable for disobedience of his orders, 


Tt has next been suggested by the learned Assistant Govern- 
ment Advocate that the officer might have been empowered to 
pass the order under the Police Act. Sections 30, 30 (A) and 
3£-have been referred to. One may say at once that the Sub- 
Inspector nowhere suggested that he purported to act under 
any of the provisions of the Police Act. He frankly admitted 
thf he acted under section 149, Criminal Procedure Code.’ 
Further, section 30 does not apply to a Sub- Inspector. Section 
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30 (A) is inapplicable as there had never been any license pre- 
viously insisted upon and no conditions were, therefore, violated. 
The provisions of sections 30 and 30 (A), if they had been 
resorted, to, would have provided ample powers for the police 
(including the Sub-Inspector) to integfere and stop the proces- 
sion. But that was not done. As to section 31 it was never 
‘suggested at the trial that when the Sub-Inspector ordered the 
music to be stopped and the procession not to advance, he was 
trying to keep order on the public road or preventing an 
obstructioaw. Section 31, therefore, can have no application; 
nor have the accused been prosecuted under section 32 of the 
Police Act. 


I have, therefore, come to the conclusion that the Sub-Ins- 
pector was not legally empowered to promulgate the order that 
the music should be stopped or that the procession should not 
advance. The accused were accordingly not guilty of any 
offence under section 188 of the Indian Penal Code. 


P have, however, already said that they were prosecuted 
under section 151 of the Indian Penal Code also. The District 
Magistrate was inclined to believe the prosecution evidence that 
the Sub-Inspector did tell the public to disperse. He considered 
this to be “most probable” and emphasised that “ all the pro- 
sectition witnesses say he did”. He, however, considered that 
as sections 151 and 188 were practically equal in gravity, it” 
was unnecessary to apply both, particularly as, in his opinion, 
section 188, both as regards its explanation and its illustration 
seemed more directly applicable. He, therefore, convicted the 
accused under section 188 only. The learned’ Sessions Judge 
did not at all direct his attention to the offence under section 
151 of the Indian Penal Code. 


It cannot be doubted that under section 127, Criminal Pro- 
cedure Code, the Sub-Inspector was legally empowered to order 
the assembly to disperse when he was convinced that it was 
likely to cause a disturbance of the public peace. : There can be 
no doubt that the Sub-Inspectof was fully justified in his ap- 
prehension ‘that “if the procession advanced while playing the 
music,there would be a riot. It was altogether immaterial ` 
whose action would provoke it. Having regard to the fact that 
feelings were running high, there would most probably have 
been a free fight on both sides. Under section 151 of the Indian 
Penal Code whoever knowingly joins or continues in any 
assembly of five or more persons likely to cause a disturbance 
of the public peace after such assembly has been lawfully 
ordered to disperse, is liable to punishment. 


There can be no doubt that the accused as well as the other 
members of the prooession did not disperse for a considerably 
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long time. If, therefore, the Sub-Inspector did actually order 
them to disperse, they would be guilty under section 151.6 


As the accused in their written statement did not expressly 
admit that the Sub-Inspector had given an order that the 
assembly should disperse,sand as they actually produced a wit- 
ness named Chand Singh to say that he never heard the Daro- 
© gha ordering the crowd to disperse, it is necefsary to consider 
what other evidence there is to corroborate the Sub-Inspector’s 
version. 


Jagannath Singh, Brahmin, who lives near the mosque in 
question, has stated that the Darogha did address the assembly 
and told the people to disperse but they did not dd so, and 
that it was when the Darogha said to the head constable ‘call 
the guard—order them to shoot ? that the crowd dispersed. 

f Similarly, Durga Prasad, another witness, has stated that 

the Darogha said, ‘ Disperse this assembly or there will be a riot’ 
and that inspite of what the Darogha had said, the band went 
on playing and the people did not disperse, and the two acqused 
also were there. 

A third witness, Musawwir Husain, also says that the people 
did not retire until the Darogha produced his pistol and that 
they dispersed only after he said that he would call on a guard 
to fire. $ - 


Another witness, Abdul Karim, says that eventually the 


Darogha threatened fire. To his previous orders no one had 
paid any notice, either to the order to disperse or to stop the 
music. : 


Thus all the prosecution witnesses corroborate the Sub- 
Inspector’s statement that he did order the crowd to disperse. 
It is also natural to suppose that when he found that the leaders 
of the procession were prepared to defy him and disobey his 
orders, he would have ordered them to disperse. We have 
already noted that in the joint written statement filed by the 
accused there was no express denial of this statement of the 
Sub-Inspector. The other defence witnesses also do not,ex- 
pressly say that no order for dispersing was given. It is possible 
that Chand Singh might not have heard this order of the Sub- 
Inspector. He, however, adfnits that the discussion between 
the Darogha and the accused went on for nearly Half an hour 
and that the crowd dispersed at the bidding of the accused after 
they had put down their musical instruments. 

On the evidence, therefore, Iam fully satisfied that the Sub- 
Inspector had ordered the accused and the procession to dis- 
perse, and that in spite of that order the accused did continue 
in the said assembly and did not disperse fôr a long time. They 
were, therefore, guilty of an offence under section 151 of the 
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Indian Penal Code: The whole evidence has been read and 
discussed before us, and we are justified in convicting them of 
this offence. 


At the sathe time, Iam inclined to believe that the accused 
persons did not really intend to disobey the Sub-Inspector 
finally, that is to say, did not intend to force their way forward 
or to persist in their disobedience even after a show of force. 
Nor did they in any way intend to physically resist the Sub- 
Inspector in the discharge of his duty. In view of these cir- 
cumstances I am inclined to take a lenient view so far as the 
question of sentence is concerned. I may, however, add that 
the accused were given an opportunity to apologize and express 
their regret, but by a written application they declined to do so 
and asked their case to be “judged-in its true light”. 


By tHE Court.—We accordingly allow this appeal and set- 
ting aside the acquittal of the accused persons, convict them 
under section 151 of the Indian Penal Code and sentence them 
each to one month’s simple imprisonment to date froin 2ist 
of August, 1924 and to pay a fine of Rs. 500 each or six weeks’ 
simple imprisonment in lieu thereof. Let them be taken to 
the District Magistrate who will make arrangements for their 
custody and transit to Jhansi. 


š Appeal allowed. 


eee 


BHAGWAN DAS MARWARI anp otHeERs (Plaintiffs) 
- versus 
SURAJ PRASAD SINGH anp ortugrs (Defendants).* 


Civil Procedure Code, Order 21, rule 92 (3)—Decree, execulion of 
—Property sold pubiiciy by Collector—Plaintiff party to decree— 
Subsequent mortgagee—A pplication Jor setting aside sale—Sum- 
marily dismissed by Lower Couris—Aliegations of fraud—Lin- 
quiry into—Absolutely necessary, before deciding case, 


° Execution of a mortgage decree for sale of ancestral property 
having been transferred to the Collector under section 68 of 
the Civil Procedure Code, property was sold by the Collector 
under the provisions of Schedtile III of the Code. The plaint- 
iff and his brother D, who were members of a joint Hindu 
family, had purchased the mortgaged property from the mort- 
gagor by private treaty before the execution sale. An appli- 
cation by the plaintiff's brother for setting aside the sale 
under a rule made by the Local Government corresponding to 
Order 21, rule 89 of the Civil Procedure Code was madeto the 
Collector and was dismissed by him. An application was then 
made to the court under ‘section 47 of the Civil Procedure Code 


*% F. A, No. 235 of 1922. 
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for setting aside the sale on thé ground of fraud. That appli- 
cation was rejected for want.of jurisdiction. » The plaintiff 
then ‘instituted the present suit alleging that the sale had beén 
brought about by the fraud of the decree‘holder, auction-pur- 
chaser and certain other individuals who had brought suits to 
pre-empt the sale made in favor of the plaintiff and his brother. 
These people were alleged to have entered jnto a conspiracy 
before the sale with a view to defraud the plaintiffs and deprive 
them of the property, The lower ‘court held that the suit was 
barred by Order a1, rule 92 (3). Held, reversing the lower 
court, that the suit was maintainable and the allegations of 
fraud must be enquired into. Order 2r, rule go applies only 
to cases .of fraud in course of publishing a conduct of ,the sale. 
Tuhi Ram v. Izzat Ali, I. L. R., 30 All, 192, not applicable. 
Janki Kuar v. Lachmi Narain, I. L. R., 37 All, 535, Batch v. 
Ward, L. R., 5 Ch. A., 203, Prosunno Kumar Sanyal v. Kali 
Das Sanyal, I. L. R., 19 Cal., 683, Sadho Chaudhari v. Abhe- 
nandan Prasad, I. L. R., 26 All; 101, Muhammad Said Khan 
v. Payag Sahu, I. L, R., 16 All, 228, Khushal Chand v. Nand 
Ran, I. L. R, 35 Bom., 516, Shriniwas v. Jagadevappa, I. L. 
R., 42 Bom., 621, Sheo Ram Koeri v. Ikram-un-nissa, 1I. P. R, 
as All, 316, Farhat-un-nissa Bibi v. Sundari Prasad, 18 A. L. 
J. R, 124, Chulhi Upadhya v. Badri “pasnya, 9 å, L. J. R, 
232 ‘and Badri Singh v. Tulshi Ram, I. L. R., 45 AIL, 203, 
referred to and explained, 


First APPEAL froma decree of Basu C. Des BANERJI, 
Subordinate Judge of Gorakhpur. 


Sir Tej Bahadur ,Sapru, Haribans Sahai and Peary Lal 
Banerji, for the appellants. 


Kailas Nath Katju, Harnandan Prasad, Sankar Saran and 
S. S. Sasiry, for the respondents. 


The following judgments were delivered :— 


Mukerji, J.— lhe suit out of which this appeal has arisen 
was dismissed by the learned Subordinate Judge on a preliminary 
ground without trying whether the allegations of fraud made 
in the plaint were correct or not. In this Court his judgment 
has been sought to be supported not only on the ground, on 
which it is based, but also on the ground that the plaint dis- 
closes no cause of action. , ‘ 


The history leading to the institution of the suit is as fol- 
lows:—The plaintiff, Bhagwan Das, who has since died and 
the father of Kandhaiya Lal, the defendant No. 11, Duli Chand, 
were brothers. Babu Basdeo Narain Singh and Ram Udit 
Narain Singh, defendants third party to the-suit, owned the 
entire mahal No. to in the village of Dudhai, a portion of 
Which, vis: a r0 anna share is in suit. It appears that the 
entire mahal was mortgaged with Bhajan Rai under two 
transactions, one being usufructuary and the other a simple 
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mortgage. Duli Chand took a third mortgage which was usu- 
fructyary with respect to a 14 anna share in the mahal and 
aid off the usufructuary mortgage. Bhajan Rai, thé father of 
the defendants second party, brought his suit for sale on foot 
of his simple mortgage and made’ Dyli Chand a party to the 
‘suit. The suit was decreed and a little over a sum of Rs. 10,c00 
‘was declared tobe payable under the decree. This decree was 
passed on the 13th of July, 1918. On the 20th of September, 
1918 Duli Chand and his brother, Bhagwan Das, the original 
plaintiff of the suit, purchased a 13 annas 6 pie share out of 
the entire mahal fora consideration of Rs. 36,000 and odd. 
The largest portion of the consideration money went to satisfy 
the debts already due to the two brothers under the previous 
mortgage and other transactions and the balance, a sum of 
Rs. 10,000, was left with the vendees for payment to Bhajan 
Rai, This money, however, was not at once paid. About a 
year after this purchase, three scts of plaintiffs brought suits 
for pre-emption against Bhagwan Das and Duli Chand. One 
suit. was “instituted by the “defendant No. 7, Musai Singh alias 
‘Udai Bhan Singh. Another suit was instituted by Ram Partab 
Singh, the defendant No. 8 in the suit. These two pre-emptors 
have been described as defendants fourth party. The third suit 
was brought by the defendants described as filth party. The 
suits brought by the defendants fourth party were decreed and 
the suit brought by the defendants fifth party was dismissed. 
The court ordered that the two successful plaintiffs should each 
‘pay one-half of the purchase money already paid by the ven- 
dees, vig: one-half of Rs. 26,000 and odd and that the balance 
payable to Bhajan Rai should be paid by them in equal moieties, 
It was further ordered that if one of the plaintiffs failed to 
pay the amount payable by him and thus to pre-empt one-half 
share in the property, the other plaintiff might pay this amount 
and obtain possession over the other half, It appears that as a 
matter of fact thé decretal amount duc to Bhajan Rai was not 
paid and Bhajan Rai brought about a sale of a 10 anna share. 
The property being ancestral, the decree was transferred to the 
Collector for execution and he held a sale on the 21st of June, 
1920 and the entire ro anna share was purchased by the 
defendant first party, Suraj Prasad Singh, for the sum of 
Rs. 10,000. Atthe sale a subsequent mortgage was notified 
because the Deputy Collector, who was acting for the Collector, 
discovered the existence of an incumbrance over the property. 
The learned Assistant Collector admits in his proceedings that 
the Civil Court had not ordered the notification of any such 
mortgage. The defendant first party does not admit that he 
is liable to pay any prior mortgage. The fact of the sale havi g 
come to his knowledge, Duli Chand deposited in court t 
entire decretal amount with 5% on the sale price and a 
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for the safe to be set aside. This application was opposed not 
only by the auction-purchaser, but also by the smortgagors, 
judgment-debtors an the decree-holders. The Assistant Collect- 
or held that on account of the pre-emption decrees* passed 
against him, Duli Chand had ceased to have any interest in the 
property and he could not makea valid deposit. He accord- 
ingly recommended tothe Collector that the#sale should be 
confirmed. The sale was accordingly confirmed on the 12th of 
October, 1920. An appeal was taken to the Commissioner but 
he upheld the order of the Collector. A petition to the Board 
of Revenue for revision was also unsuccessful. Bhagwan Das 
and Duli Chand’ had filed appeals against the pre-emption 
decrees and they were pending before this Court. An applica- 
tion was made by the respondents that they might be allowed 
to withdraw their suits and they offercd to pay the costs of the 
appellants. This application was allowed. The date of this 
application which was given in our printed record seems tq he 
incorrect. In the plaint the factum of this Court having per- 
mitted the pre-emptors to withdraw their suits is mentiened 
and this shows that the order must have been passed before 
the institution of the suit out of which this appeal has arisen. 
It also appears that Duli Chand made an application fo the 
Subordinate Judge asking him to set aside the sale held by the 
Collector and confirmed by him, This application was rejected 
by the Subordinate Judge and the judgment was upheld by this 
Court on the sole ground that Civil Court had no jurisdiction 
` to interfere with the proceedings of the Collector. These two 
last mentioned facts are not to be found on the record of the 
present case. But we were referred to the filé’of the Ex. F. A. 
No. 208 of 1923 of this Court which was decided onthe 15th of 
April, 1924 by two learned Judges of this Court. 


Now, the suit, out of which this appeal has arisen, was 
brought on the following allegations. Bhagwan Das said that 
he was no party to the decree. He and his brother, Duli Chand, 
were the victims of a fraud committed jointly by tbe judgment- 
debtors, the decree-holders, tHe auction-purchaser and the pre- 


emptors. Evidently by ‘pre-emptors’ the plaintiff means the - 


successful pre-emptors. ‘The plaintiff says that these persons 
combined to deprive the purchasers, namely Bhagwan Das and 
Duli Chand, of their property and with this view they in the 


first instance kept them in the dark as to the fact that execution , 
proceedings were being taken and how they were going on. - 


After the sale was held Duli Chand came to know af the sale 
and he made a deposit. The application was opposed. The 
pre-emptors, as they were anxious that the property should go 
tothem through the auction-purchaser, never made any attempt 
to pay the decretal amount. When they found out that the 
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auction-purchaser had successfully resisted Duli Chand in his 
attempt for the sale being set aside, they withdrew their suit by 
an application inthe High Court. This act of theirs was a 
part,of the same conspiracy. On these allegations, Bhagwan 
Das asked that the auction-sale of thg 21st of June, 1920 might 
be dechared to be void and he should be maintained in posses- 
sion. In the aMernative he asked for possession. 


Tt has been argued that the plaintiff’s case has really been 
elaborated in the High Court and that it was originally much 
more confined. It is pointed out that the plaintiff furnished- 
further particulars by his application dated the 1st of March, 
1922 and that the court should not take cognizance of any 
allegation other than what is to be found in the said application. 
But that application was intentionally confined to matters relat- 
ing to the sale. This application was filed in reply to defend- 
ant’s application dated the 22nd of February, 1922. Both the 
applications are printed as Nos. 8 and 9 at pp. 14 and 15 of 
the printed record. The defendants’ application will show that 
he Wanted particulars ‘in connection with sale proceedings’ and 
he was supplied with these. 


It will be seen that the plaintiff and Duli Chand purchased 
property worth Rs. 36,000 (speaking roughly) and. paid a 
substantial portion (Rs. 26,000 and odd) of the consideration 
money. They had undertaken to pay off the balance and they 
did make a genuine attempt to pay off the decree. Whether 
they were kept in ignorance of the execution proceedings or 
not is a matter which will have to be tried. They further say 
that the conspiracy between the pre-emptor and the decree- 
holder and the auction-purchaser was that the property should 
be wrested from Bhagwan Das and Duli Chand either by 
means of a pre-emption decree or if possible by an auction 
purchase, of which Bhagwan Das and Duli Chand should be 
kept in ignoranee. Although the pre-emptor, Musai Singh, 
paid into court the sum of Rs. 26,000, it is alleged that they 
never paid the money which the court had directed them to pay 
to Bhajan Rai. It is pointed Gut that this was done at the 
risk of losing the pre-empted property simply because the idea 
was that if they could obtain the property by a purchase at 
auction in execution of a decree passed on a first mortgage, 
they would get the property very cheap and in that case they 


_would forego their claim for pre-emption. It is urged that the 


result of the pre-emption decree was that on foot of it the 
decree-holder was enabled to resist Duli Chand’s application 
before the Assistant Collector for the setting aside of the sale. 
It was contended before the Assistant Collector that owing to 
the pre-emption decrees Duli Chand had left in him no inter&st 
to pay the decretal amount and penalty and thus to saye the 
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property. It is pointed out that when Duli Chand’s application 
failed, nọ necessity was left for the pre-emptor, “Musai” Singh, 
to resist the appeal of Bhagwan Das and Duli Chand and they 
withdrew their suit. The result of all that has happened is 
absolutely clear. Whoever may beto blame for it, Bhagwan 
Das and Duli Chand have lost not only 10 agnas share out of 
13 annas 6 pies purchased by them, but they have also lost a 
sum of Rs. 26,000 which they had alrcady paid for the pur- 
chase of the property. It is not the case that these men were 
unwilling or unable to pay the balance of the purchase money 
and to redeem the promise to pay the whole of the purchase 
money. The question is whether this unfortunate résult was 
the outcome of a conspiracy as alleged by the plaintiff or whe- 
ther it was due to an unfortunate combination of circumstances 
over which the defendants had no control. It will thus be seen 
that if the plaintiff's allegations be true, he ought to be entitled 
to relief. Where there is a wrong there is a remedy is a maxim 
of old standing, specially as fraud vitiafes all proceedings, not 
only transactions between private parties, but even all pro- 
ceedings held in a court of law. 


Now, let us see whether there is anything in law to bar the 
trial of the plaintiff’s suit. 


The learned Subordinate Judge threw out the suit by a short 
judgment holding that it was barred by provisions of Order 
21, tule 93, clause 3 of the schedule of the Civil Procedure 
Code. It has been further contended on behalf of the res- 
pondents that in any case a suit will not lie. The remedy lay 
by an application under section 47 of the Civil Procedure Code 
and that remedy has already been exhausted. 


To take the second point first, it appears that although Bhag- 
wan Das was not a party by name to the decree obtained by 
Bhajan Rai who is now represented by his sons, the defendants 
second party, Bhagwan Das, must be deemed to be a represent- 
ative of the judgment-debtor as he purchased subsequently 
to the passing of the decree the interest of the mortgagor. 
Ordinarily, therefore, his relief could be granted only uđder 
section 47 of the Civil Procedure Code and not by a suit, 


When Duli Chand made an application to the Subordinate 
Judge for the setting aside of the sale held by the Collector, his 
application was thrown out on the ground that the Civil Court 
` had no jurisdiction to interfere with a sale held by the Collector 
for executing a decree against ancestral property. The order 
of the Subordinate Judge was affirmed by this Court. This 
order, speaking respectfully, was a perfectly right order. It 
is difficult to see how the Civil Court executing the decree can 
interfere with an order passed by the Collector to whom the 
decree had to be sent for execution on account of the property 
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being ancestral. The Collector exercises his powers under the 
authority of the Local Government and he is in no way subordi- 
nate to the Civil Courts. An application, therefore, before the Sub- 
ordinate Judge under section 47 of the Civil Procedure Code 
will be and was held to be misconceiveti. It is not pretended that 
an application under section 47 of the Civil Procedure Code 
lay before the “Collector. The Collector is not a court execut- 
ing the decree. Heisnowhere mentioned as a court and the 
legislature therefore found it necessary to say specifically that 
when a Collector ‘exercises his jurisdiction in the matter of the 
execution of decrees, he should be deemed to be acting judi- 
cially (‘see section 71 of the Civil Procedure Code). If the 
Collector had been a court, it would not have been necessary 
to say that he should be deemed to be acting judicially. On 
this point some cases were cited by Dr. Katju, the learned 
counsel appearing for the respondents. ‘These are Muhammad 
Said Khan v. Prayag Sahu (1) and Khushal Chand v. Nand 
Ram (?). In the former case, a question arose whether a 
certain adjustment of the decree certified before the Collector 
who was executing a decree against ancestral property was or 
was not a valid adjustment and whether the acknowledgment 
of the decree made by the judgment-debtor before the Collector 
could or not be relied upon by the decree-holder for the pur- 
poses of saving his decree from limitation. All that was held 
by Burxrrr, J. was that it was the duty of the Collector to 
execute the decree and he was, therefore, properly seized of the . 
application for adjustment. It fcllowed, therefore, that an 
acknowledgment of the decree made before the Collector was 
held to bea right acknowledgment. I do not find anything in 
this decision supporting the contention of the learned counsel 
for the respondents that a Collector is a court and he can enter- 
tain an application under section 47 of the Civil Procedure 
Code after he has confirmed a sale. In the case in 35 Bombay, 
all that was held was (so far as is relevant for our purposes) 
that while a Collector is executing a decree he is entitled to act 
upon a statement of the decree-holder that his decree has been 
safisfied. It was pointed out that while the Collector. was exe- 
cuting the decree, he was in charge of the execution and an 
intimation to the Collector of the fact of payment satisfied the 
conditions of section 258. ‘The third case relied upon by Dr. 
Katju is that of Shriniwas v. Jagadevappa (8). In that case 
it was held that where an execution of a decree was proceeding 
before the Collector, he was the only authority to whom an 
application should be made for permission to bid at the auction 
sale by the decree-holder. The Local Government of Bombay | 
Ms (1). r894] I. L. R., 16 All, 228- e 
(2) LL. R, 35 Bom., 516, 
(3) '[t917] I. L. R, 42 Bom., 121, 
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have made rules by which the power of the Civil Court to grant 
permission to the decree-holder to bid have been gtanted *to the 
Collector while executing a decree. This case, therefore, is 
no authority for the proposition that the Collector executing a 
decree against ancestral ptoperty was a courtand could entertain 
an application under section 47 of the Civil Procedure Code. 
The rulings quoted, therefore, are of no avail to the respond- 
ents. It follows that the Collector could not take cognizance 
of the present complaint of Bhagwan Das as an application 
under section 47 of the Civil Procedure Code. If there is a 
wrong there is a remedy and if there be a remedy tbat remedy 
ae be by a suit unless the institution of such a suit ts barred 
by law. 


I come, therefore, now to examine the provisions of Order 
21, rule 92, sub-rule 3. This rule lays down that no suit to set 
aside an order made under that rule shall be brought to any 
person against whom such an order is made. The order referr- 
ed to is an order confirming or setting asidea sale. Į will 
assume that for the purposes of the application of this rule 
Bhagwan Das wasa party against whom an order confirming 
a sale has been made, he being the legal representative of a 
judgment-debtor. But what is the scope of the ruling ? 
Rule 92 says in sub-rule 2 that where such application is made 
and allowed, that is to say, where an application to set aside a 
sale on the several grounds mentioned before is.made and 
allowed and where a deposit under rule 89 is made within the 
limited time, the court shall pass an order setting aside the sale. 
In sub-rule 1, rule gt says where any such application as is 
mentioned in rules 89,90 or gt has been made and has been 
disallowed or no such application has been made, the court shall 
pass an order confirming the sale. To understand; therefore, 
the scope of rule 92, we have to examine the rules 89,90 and 
9r. Rule gt is not relevant for our purposes because it relates 
to an application by the purchaser to set aside the sale on the 
ground that the judgment-debtor had no saleable interest. Rule 
89 relates to an application by a judgment-debtor or any person 
interested in the property to set aside the sale after deposit of 
the decretal amount and the penalty. The present suit does 
not seek to set- aside the sale on any such ground. It seeks to 
have the sale set aside on much larger grounds. Rule go applies 
to the case where there has been material irregularity or fraud 
in publishing or conducting a sale. Itis true that the plaintiff 
alleged in the plaint that owing -to fraud he was kept in igno- 
rance of the proceedings ending in the sale, but that is only a 
minor part of his case. He does not seek to have the sale set 
aside on the ground of material irregularity or fraud in publish- 
ing or conducting the sale. The plaintiff’s case has already 
been stated. It may be reiterated in brief. His case is that 


CIVIL 
— 
1924 

BHAGWAN 
DAS 
MARWARI 
v, 
SURAJ 
PRASAD + 
SINGH. 





Mukerji, J. 


CIVIL 
1924 
BHAGWAN 
DAS 
MARWARI 


Mukerji, J. 


1068 MIGH COURT [A. L. J. R. 


there was a conspiracy by which the plaintiff was to be deprived 
of thepropesty which he had properly purchased on «payment. 
The conspiracy was not merely that he should be kept in igno- 
ranca of the execution proceedings leading up to the sale, but he 
was not to be allowed to even get the Sale set aside on payment. 
The pre-emption suits were meant to deprive him of the pro- 
perty, fairly if‘kecessary, or the pre-emption decree might be 
utilised in showing that’ Duli Chand or the plaintiff had no 
interest left in the property so asto entitle them to make a 
deposit under rule 89, order 21 of the Civil Procedure Code. 
I may point out here the significant fact that when the applica- 
tion for-setting aside such sale was before the learned Assistant 
Collector, Mr. Sri Bilas, the application was opposed not only 
by the decree-holder, but also by the judgment-debtor. What 
interest judgment-debtor had left in him in the property I fail 
to see. But he fought to have the application of Duli Chand 
dismissed. At page 77 of the record the learned Assistant 
Collector says that Basdeo, whom he calls the ‘real judgment- 
debtor’ said that Duli Chand had no status and could not depo- 
sit the money and that he, Basdeo, would suffer pecuniary loss 
if the sale was set aside. By setting aside the sale of property 
worth at least Rs. 26,000 for Rs. 10,000, the judgment-debtor 
had nothing to lose but only to gain. Asa matter of fact, in 
this case Basdeo had left in him no interest in the property and 
it was immaterial whether Duli Chand's application succeeded 
or failed, ‘yet he opposed the application. As I have already 
stated, the learned Assistant Collector thought that Duli Chand 
had no interest left in the property and he could not make 
the deposit. The conduct of the judgment-debtor would go to 
partially substantiate the story of conspiracy. The fact that 
the pre-emptors made no attempt to save the property. which 
they had obtained by decrees of the court points to the fact 
that their interest and the interest of the auction-purchaser were 
one and the same. Thus it will be seen that the case of the 
plaintiff is based on much larger grounds than merely of fraud 
in the publishing and conducting of a sale. My remarks on the 
merits of the case are not to be taken as in any way deciding 
the case. I had to refer to facts only to show that the plaintiff 


- had a substantial story of grievance and that story would entitle 


him to a trial of his case, and there is no rule of law, which 
prevents a court of justice from entering into the merits of the 
plaintiff’s case. 

It was argued that the plaint did not disclose the date when 
the fraud came to be known to the plaintiff and that, when the 
petition printed at page 67 of the record was made or when 
the case Was heard by the court and the order printed at page 
71 was made, every one of the facts now alleged by the plaint- 


vob. xxu] HIGH COURT? 1009 


iff were known to him. I do not think that there is any 
substance.in this argument. It is true the plaittiff dots net 
say when the fraud came to the surface. He does not give the 
date, but that is really immaterial. Fle discovered all the facts 
on a date which must be & date subsequent to the withdrawal 
of the suits by the pre-emptors in the High Court. That fact 
is a substantial part of the alleged conspiracy aifiong the several 
parties accused of it. The want of specific date, therefore, is 
immaterial. As for the petition at page 67 it was the petition 
by which Duli Chand offered to pay into court the decretal 
amount and the penalty. Duli Chand did not then know and 
could not have known that the pre-emptors were also in league 
with the auction-purchasers and the decree-holders and the 
judgment-debtors. For the pre-emptors had not as yet with- 
drawn their suit by an application to the High Court. As for 
the judgment of the court of the Subordinate Judge printed at 
page 71, the matter related only to Musai Singh pre-empter’s 
application for being put into possession of the property he had 
pre-empted. This was also before Musai Singh had withdrawn 
his suit by an application to the High Court. 


The result is there is no legal bar to the maintenance of the 
suit by ,the plaintiff and the suit was wrongly thrown out ona 
preliminary point. 

The argument of the appellants’ counsel that the Collector 
had no jurisdiction to confirm the sale has no force and does 
not require serious consideration. 


I would, therefore, allow the appeal, set aside the decree of 
the court of first instance and remand the suit for being disposed 
of according to law. I would point out that issue No. 4 is 
not sufficiently wide to cover the plaintiff’s case. 


DALAL, J.—The matter for decision in this First Appeal is 
short though the facts are somewhat lengthy. The plaintiff’s 
suit sought the following reliefs:— 


1. That the auction sale of zist June, 1920 be declared 
` invalid and set aside, and that the plaintiff and his brother, 
Duli Chand, be declared owner and in possession of the 10 
annas share of village Dudhai. 

2. Thatin the alternative to a declaration, possession over 
the property may be granted. 


The suit was based on allegations of fraud which the lower 
court did not enquire into. It dismissed the suit as barred by 
rules framed by the Local Government under section ‘69 of the 
Civil Procedure Code similar to the provisions of Order 21, 
ryle 92 (3). 

The litigation giving rise to the present suit may be shortly 
recapitulated here. An entire 16 annas mahal (formerly 13 
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annas 6 Pe of village Dudhai was mortgaged and the mort- 
gage obtaihed a decree for sale of this property ors 3th July, 
1918 against the mortgagors, Basdeo Narain and others, defend- 
ants third party. The plaintiff's brother, Duli Chand, was a 
party to the decree as a subsequeht mortgagee under a deed 
dated 7th July,1913. On 20th September, 1918 Basdeo Narain 
and others soM their interest in the property to the plaintiff 
and his brother for Rs. 36,911 out of which Rs. 10,000 was 
left with the vendees to pay the decree of Firangi Rai and 
others, defendants second party, and the balance to pay the 
mortgage of Duli Chand and some decrees and pro-notes due 
to the plaintiff and his brother. 


The plaintiffs did not pay off the decree at once; obviously 
they were apprehensive of pre-emption suits,which were actually 
brought on 27th October, 1919. ‘There were three suits. On 
30th March, 1920, two succeeded and the third was dismissed 
in the court of the Subordinate Judge of Gorakhpur. ‘The 
plaintiffs appealed to this Court against the decrees in favour 
of Musai Singh and Rampartab Singh, defendants fourth party. 
Under the pre-emption decrees the pre-emptors were directed 
to deposit Rs. 26,911 in court and pay the decree of Firangi 
Rai. - 

The decree was put into execution and the property for sale 
being ancestral, execution proceedings were transferred by the 
Civil Court to the Collector of the district under section 68 of 
the Civil Procedure Code. The Collector sold it on 21st June, 
1920 and the auction-purchaser was defendant No. 1, Suraj 
Prasad. On 15th July, 1920 Duli Chand deposited the sale 
money with penalty and applied to have the sale set aside. The 
purchaser opposed the application and the Deputy Collector, 
acting for the Collector, refused to set aside the sale. This 
order was passed on 11th October, 1920 on the ground that 
Duli Chand had no longer any interest in the property which 
had been pre-empted. Basdeo, judgment-debtor, also opposed 
the application for setting aside of the sale. The court did 
notice that Duli Chand was subsequent mortgagee and a party 
to the decree but appears to have thought that the mortgage 
was merged in the transfer by way of sale, which in its turn 
had been cancelled by the pre-emption decree after the pre- 
emptor had deposited money in court for payment to Duli 
Chand. The sale was confirmed by the Collector on rath 
October, 1920. An appeal to the Commissioner was dismissed. 
On application to the Board of Revenue, it held that no revision 
lay. 

. On 8th November, 1921 both ihe successful pre-emptrs 
withdrew their suits in this Court and they were dismissed. 
The result is that defendant No. 1, Suraj Prasad, has become 
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owner of the property on payment of Rs. 10,000 and the 
plaintiff has lost Rs. 26,911 which he cannot gecover, now 
from any One. ‘ 


Duli Chand is dead and his son is sixth party fopmal 
defendant to this suit. + 


The first contention of the learned counsel that the Deputy 
Collector’s order of 11th October, 1920 is not Ifnding, without 
any allegation of fraud, is not tenable. Under rule 32 (2) 
framed by the Local Government corresponding to rule 92 (3) 
of Order 21, such an order is final. It was argued that where 
a person interested in the property deposited money in the way 
directed in rule 89 (1) (there is a corresponding rule-framed 
by Government) the Collector must automatically make an 
order under rule 92 (2) setting aside the sale. -So in refusing 
to do so, he acted without jurisdiction. This is begging the 
question that the person applying is held by the Collector to 
have an interest inthe property. ‘The Collector may wroagly 
decide that he has not, and yet such an order will not be open 
to inquiry by a Civil Court. This is what has happened here. 
The case in Tuhi Ram v. Izzat Ali (1) was based on the word- 
ing of section 320 and Local Government rule corresponding 
to section 312 of the former Code of 1882 and is not applica- 
ble now. 

The attempt to distinguish between the plaintiff and Duli 
Chand must fail because the plaintiff has specifically accepted 
Duli Chand’s action in the Sale Officer’s court as his own. On 
and September, 1920 he objected to delivery of possession 
of property to the pre-emptor in the court of the Additional 
Subordinate Judge of Gorakhpur. He declared in his applica 
tion that he had deposited the entire decretal amount with 
penalty in the Sale Officer’s court. A copy of this application 
has been admitted as correct in the lower court by the plaintiff's 
pleader. Itis clear, therefore, that the plaintiff cannot plead 
ignorance of the sale and cannot disclaim responsibility for his 
brother’s proceedings in the Sale Oficer’s court. 


The argument which deserves consideration is that the order 
confirming sale is liable to be set aside on the ground of fraud. 
Fraud is specifically urged in the plaint. The issue. No. 4 
framed by the lower court narrows the scope of the enquiry 
contrary to the pleadings of the plaintiff. The issue runs:— 
Has there been any fraud in conducting the sale ? 

The fraud alleged by the plaintiff covers a very wide 
ground. He alleged a conspiracy between the decree-holder, 
judgment-debtor, pre-emptor and auction-purchaser to cause 
him loss by depriving him of the property and of the money 
recoverable by him from it. He alleged *that the pre-emption 

(1) J. L. Ra, 30 All, 492, 
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suits were fictitious, only filed to prevent the plaintiff from 

ayiag off ¿he decree in the apprehension that he may lose the 
property in the pre-emption suits. When the plaintiff applied 
to have the sale set aside, the auction-purchaser and judgment- 
debtor objected though full price with penalty was deposited. 
The auction-purchaser was a friend of the decree-holder who 
was displeased at the private purchase by the plaintiff and 
wanted the property himself. The collusion of the pre-emptors 
was indicated by their not paying off the decree, though they 
deposited the far larger sum in court for payment to the plaint- 
iff, and by their withdrawing the suits after the auction sale 
was confirmed. The respondents’ counsel drew our attention 
to the fact that the present suit was filed on 25th September, 
1921, that is, prior to the date of the High Court’s order per- 
mitting withdrawal of the pre-emption suits. The fact, how- 
ever, is mentioned in paragraph 5 of the plaint. Possibly the 
preemptors applied for withdrawal before the present suit 
was filed. 


The respondents’ counsel argued that the plaintiff confined 
his allegation of fraud to sale proceedings only and referred 
us to the plaintiff’s replication. The replication, however, was 
an answer to the defendant first party’s specific inquiry as to 
details of fraud alleged by the plaintiff to have been practised 
in connection with the sale proceedings. 


We hold that the correct issue arising on the pleadings is: 


Ts the auction sale voidable by reason of the fraud practised 
in obtaining its confirmation? ‘To put it shortly, the charge 
against the defendants is that they conspired together to file 
fictitious pre-emption suits and by means of such fraud misled 
the Sale Officer into the belief that the suits were genuine and 
that therefore the plaintiff had no interest in the property and 
could not make a deposit. The Commissioner’s order is not 
relevant because’ if the Sale Officer had not been misled, no 
opinion of the Commissioner would have been necessary. The 
principles on which a decree may, be set aside on the ground 
of fraud are laid down by a Bench of this Court in Janki 
Kuar v. Lachmi Narain (1). Reference is made there to an 
English case. Sir Jonn Rot, in Batch v. Ward (*), discussing 
what is meant by fraud when a decree may be impeached for 
fraud, said: “The fraud must be actual positive fraud, or medi- 
tated and international contrivance to kcep the parties and the 
court in ignorance of the real facts of the case and obtaining 
the decree by that contrivance”. Fraud of such a character 
is.alleged in the present suit. 


Under section 44 of the Evidence Act every party is com- 
petent to prove that*any judgment or order proved against him 
(1) [r915] LL. R., $7 AIL, 535. (2) LR, 5 Ch. A, 203. 
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was obtained by fraud or collusion. A Civil Court has juris- 
diction to grant relief where it is sought on the ground of fraud. 


The first argument on behalf of the respondents was that 
the plaintiff had suffered no damage and his position was in 
no way altered- by the salg, so he had no cause for redress. 
As we have already pointed out, the success of the pre-emptors 
deprived him of property but he got his moneygback, while the 
auction sale deprived him of a large sum of close on Rs. 27,000 
as well. It will be difficult to conceive of a more flagrant case 
of damage. 

The question, why plaintiff’s brother Duli Chand did not 
allege fraud in his petition to have the sale set aside and the 
plaintiff when he objected to delivery of possession to the pre- 
emptor can only be answered when the evidence is gone into. 
It will be inadvisable for us to express any opinion on mere 
arguments and pleadings of parties. 


It was pressed in argument that the remedy of the plaintiff 
lay under section 47 in execution proceedings. The answer is 
short. The plaintiff did apply to the Civil Court in exechtion 
proceedings and he was told both by the first court and by this 
Court in appeal that a Civil Court executing the decree had no 
jurisdiction to interfere with a sale confirmed by the Collector 
under rules framed by the Local Government under section 70 
(Execution First Appeal from Order No. 208 of 1923). A 
separate suit would not be maintainable if sale had fae held 
by the Civil Court, and the plaintiff had desired to have it set 
aside on the ground of fraud. Prosunno Kumar Sanyal v. 
Kali Das Sanyal (1). Reference was made to Sadhu Chaudhri 
v. Abhenandan Prasad (°) in support of the powers of the 
executing Civil Court to set aside such a sale. The decision, 
however, is of 1903 when the Code of 1882 was in force. 


The next question is whether the plaintiff could have applied 
to the Collector. We are of opinion that he could not. There 
is no rule framed under section 70 to give the Collector such 
power. Various cases were quoted in support of different powers 
of the Collector while execufing a decree of sale of mar rion 
property. Muhammad Said Khan v. Payag Sahu (*); Rhu- 
shal Chand v. Nand Ram (4); Shriniwas v. Jegudeunaaa (5); 
Sheo Ram Koeri v. [kram-un-nissa (8). We have examined all 
these cases. Every one of them covers some specific power 
granted to the Collector under rules framed by respective Local 
Governments. We may also point out that the first two cases 
considered the provisions of the Code of 1882 and not of the 
present Code. 

(1) [1892] I. L. R., 19 Cal., 683. (2) [1903] I. L. R., 26 All, 101. 
(3) [1894] I. L. Rọ, 16 All, 228. (4) 1. L. R.,35 Bom., 516. 7 
(5) Haaa L L. R., 42 Bom., 621. (6)I. L. „Ro 45 All, 316. 
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The plaintiff cannot apply to the Collector under section 
47 beçause the Collector is not a court. In sections 68 to 72 
the court and Collector are kept distinct. If the Collector had 
been, treated as a court, there would have been no necessity to 
enact section 71 to give judicial authgrity to the orders of the 
Collector and his subordinates while conducting sales of ances- 
tral property. 

Much stress was laid on Government rule corresponding 
to Order 21, rule go (1), the suggestion being that it covered 


„cases of general fraud. The rule covers cases of fraud of a 


particular kind in “ publishing or conducting ” sale and not such 
wide collusion and fraud as are alleged in the present case. 
The authority of Farhat-un-nissa Bibi v. Sundari Prasad ("), 
Chulhi Upadhya v. Badri Upadhya (*) and Badri Singh v. 
Tulsi Rain (8) were cited for the proposition that an order 
by a Collector confirming a sale was final and cannot be revised 
by a Civil Court. In none of these cases it was alleged that 
the sale was voidable by reason of collusion and fraud which 
misked the Sale Officer. In the case reported in 18 A. L. J. the 
details of the facts are not clear from the judgment but it 
appears that the fraud alleged was in connection with the 
publishing and conduct of the sale. Such a fraud would be 
covered by the Local Government rule corresponding to the 
provisions of Order 21, rule 90 and it would be within the pro- 
vince of the Collector to set aside the sale if satisfied with 
respect to the fraud. ‘The ground for the setting aside of the 
sale was similar in the case Badri Singh v. Tulsi Ram (8). 
The case in 19 A. L. J. affirms the well-established proposition 
that a Civil Court has no power to interfere with the procedure 
of the Collector in the execution of a decree which has been 
transferred to him under section 68 of the Civil Procedure 
Code. In that case the action of the Collector was questioned 
and there was no allegation of a fraud committed by other 
parties so as to mislead the Collector into wrongly confirming 
the sale. 


We have come to the conclfsion that the allegations of 
fratid made by the plaintiff in the plaint must be enquired into 
and that the suit is not liable to dismissal summarily under the 
provisions of Order 21, rule 92 (3) or of any rule framed by 
the Local Government corresponding thereto. 

By tHE Court.—We set aside the decree of the lower 
court, alter issue No. 4 of that court in terms noted above and 
remand the suit to it under Order 41, rule 23 for trial on the 
merits. Costs here and herctofore shall abide the result. 

Decree sct aside. 


(1) [1916] 18 A. L. J. R., 124. (2) [1917] 19 A. L. J. R., 232. 
(3) e I. L, R., 45 All., 203. ; 
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TULLI AND ANOTHER 
5 ` versus E 
- EMPEROR.* i 
Penai Code( dct XLV of 1882), section 302—urder—Accused 
giving moral support—Evidence—Criminal “Procedure Code, 
Chapter 18—Wiinesses resiling from statements— Admissibility 
of previous statements. 

Where accused are present at the time of a murder and there- 
by give moral support to it, they are as much guilty of murder 
as the murderer himself. : 

Where in a murder case the Court was satisfied that the pre 
vious statements made by the witnesses, before the Committing 
Magistrate, were the true statements and the statements made 
by them subsequently, before the Sessions Judge, were false, 
it was open to the Court to rely upon the previous state- 
ments. Queen-Empress v. Jeochi, I. L. R., 21 All, ror, 
Queen-Empress v. Nirmal Das, 1. L. R., 22 All, 445. and 
Emperor v. Dwarka Kurmi, 1. L. R., 28 All, 683, referred to, 
(Criminal Procedure Code, section 288, applied. ) 

' CRIMINAL APPEAL from an order of PANDIT SHamBut 
Narea Duse, Sessions Judge of Mainpuri. 


St. C. Thompson, for the.appellants. 


R. Malcomson (Assistant Government Advocate), for the 
Crown. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a criminal appeal from a judgment 
convicting the accused persons under section 302 of the Indian 
Penal Code of the murder of one Musammat Saraswati and 
sentencing them to transportation for life. -In the opening 
portion of his judgment the learned Judge says :— 

“The facts of this case disclose what might be termed a 
tragedy ending in the death of a helpless and unprotected 
widow at the hands of her own brother-in-law in a most savage 
and brutal manner in order to possess the property left by her 
husband ”. 

In spite of this he refrained from inflicting, as ieoi it, 
the extreme penalty of law on the accused persons whom: he 
found guilty of the murder and he sentenced them to trans- 
portation for life. A notice was accordingly sent to the appel- 
lants to show cause why, in the event of their conviction being 
upheld, the sentence passed on them should not be altered to 
one of death. 


. Musammat Saraswati was admittedly murdered on the night 
between the 25th and the 26th of Februaty, 1924 in the house 


* Cr, A. No, 532 of 1934. 
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of Man Singh, her brother-in-law." At 8 a.m. in the morning, 
a report was made by Laturi chaukidar to the effect that 
Jhandu Singh had told Pirthi Singh and Dwarka Singh that in 
the previous night at about 2 o'clock Man Singh, Tulli and 
Badri had murdered Musammat Saraswati. 


The prosecution case is that Musammat Saraswati was the 
widow of the déteased brother of Man Singh. During the life- 
time of Zor Singh, her deceased husband, there was an ill- 
feeling between the brothers and Zor Singh left the ancestral 
village Tindauli and went over and began to live in Mahgawan. 
He died about July 1923. An application for mutation of 
names was made on behalf of Musammat Saraswati, but it was 
opposed by Man Singh on the allegation, among others, that 
his son had been adopted by the deceased and was the rightful 
heir. It is an admitted fact that in these proceedings Musam- 
mat Saraswati was supported by Dwarka Singh, a cousin of 
Zor Singh. Some time, while the revenue case was pending, 
Musammiat Saraswati left Mahgawan and came to Tindauli 
and*instead of going to Man Singh’s house she stopped in 
Dwarka Singh’s house for some months. As to whether it was 
Dwarka Singh who had brought her over to Tindauli or it was 
Man Singh who had brought her over, but on the way Musam- 
mat Saraswati went to Dwarka Singh’s house, is not a point 
which need be considered. Man Singh apparently did not like 
the idea of Musammat Saraswati staying in Dwarka Singh’s 
house, and while Dwarka Singh was absent from his house, 
Man Singh and his friends forcibly brought her over and kept 
her in his own house. Dwarka Singh returned on the 25th 
of February and naturally took umbrage over the forcible 
abduction of Musammat Saraswati. It was rumoured that she 
had not taken any food for some time, and to satisfy Dwarka 
Singh a note was sent to him supposed to have been written by 
the lady to the effect that she had taken some food. On that 
date, however, Dwarka Singh got a report made at the police 
station regarding the abduction. Dwarka Singh’s son, Thakur 
Harnath Singh, who isa Deputy Collector, arrived the same 
evening and an attempt was made to settle the dispute by means 
of a panchayat. A panchayat was called consisting of some 
eight men, among whom the present accused, Tulli and Badri, 
were present, and it lasted till about midnight. It appears that 
Man Singh was not willing that Musammat Saraswati should 
live in Dwarka Singh's house and was agreeable to-her going 
away to live in Mahgawan. It was settled by the panchayat 
that next morning she should go for an hour to Dwarka Singh’s 
house and thence go on to Mahgawan. The panchayat dis- 
persed; but soon after the panchayat had dispersed the murder 
took place. The prosecution case is that Man Singh sent for 
Jhandu Singh and actually toid him that he had committed the 
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murder and requested him to look after his family. Jhandu 
Singh informed the mukhia, Pirthi Singh, who went ower to 
Dwarka Singh and informed him about this murder. It was 
after this that the chaukidar was sent and a report made qt the 
police station. ‘The SubeInspector arrived next morning and 
found that the dead body was lying in a room inside Man 
Singh’s house. The ueck had been cut and thgre were several 
wounds on the body. 


As to the actual murder, there can be no doubt that Musam- 
mat Saraswati was murdered on the night in question. 

It is also an admitted fact that Man Singh has been abs- 
conding from his house ever since that date and has not yet 
been arrested. 


[Witnesses who had deposed to the fact of murder before 
the Magistrate resiled from the statements before the Judge. 
His Lordship discussed the evidence at length. ] 


We may also mention that the previous statements of’ the 
witnesses are greatly corroborated by the evidence of Pirthi 
Singh, Dwarka Singh and Harnath Singh as well as by the 
first information report made early in the morning. It has 
been strongly contended on behalf of the appellants that the 
statements of the witnesses who have resiled from their former 
statements, though admissible, are not satisfactory proof of 
the accuseds’ complicity. Reliance has been placed on three 
cases reported in Queen-Empress v. Jeochi ('), Queen-Empress 
v. Nirmal Das (*) and Emperor v. Dwarka Kurmi (8). It 
was conceded in all those cases that previous statements of the 
witnesses made before the Committing Magistrate were admis- 
sible though of course ordinarily they should not be acted upon 
if the witnesses have gone back upon them and there is no 
evidence to corroborate them. It was nowhere laid down that 
such statements are not evidence and can never be acted upon. 
We may also point out that in the amended Code of Criminal 
Procedure section 288 now stands as follows :— 


“ The evidence of a witness duly recorded in the presence 
of the accused under Chapter 18 may in the discretion of the 
Presiding Judge, if such witness is produced and examined, be 
treated. as evidence in the case for all purposes subject to the 

rovisions of the Indian Evidence Act”. The words under- 
fined have been newly added. It is quite clear that if we are 
satisfied that the previous statements made by the witnesses are 
the true statements and the statements made subsequently are 
false, then it is open to us to rely upon the previous statements 
for the purpose of upholding the conviction of the appellants. 
e (1) 1898] I. L. R., 21.All., rez. T 
(2) [s900] L L. R., 22 All., 445. 
(3) [1906] I. L. R., 28 All., 683. 
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Having regard to the state of evidence and the opinion 
already expressed, we have no doubt in our mind that Badri 
and Tulli who were partners in the cultivation of Man Singh 
and who, on our finding, were in the house that night, did go 
inside the roomi where Musammat Saraswati was sleeping and 
came out with Man Singh who had a .gandasa in his hand. 
The murder was pbviously committed during that interval. 


It is next to be seen whether on this finding it is possible to 
convict the appellants under section 302. It has been urged 
that there is really no evidence that they took part in the 
murder. It is also urged that in some of the previous state- 
ments of the witnesses it was said that Man Singh admitted 
that he himself had killed the deceased. We are prepared to 
assume that there is no direct evidence on the record to suggest 
that the accused._physically assisted Man Singh in murdering 
the deceased. One cannot, however, get over the fact that they 
did go in with Man Singh and awakened Musammat Gayasi 
and asked her to go out. They never used to sleep in the house 
and had stayed there for the night. They were undoubtedly 
present at the time when and at the place where the murder 
was actually committed. Even if they did not actively assist 
Man Singh by, for instance, holding Musammat Saraswati, 
they must have by their very presence given moral support and 
abetted. It is impossible now to find out what actually happen- 
ed inside the room, as Man Singh is absconding and the only 
other person who could have given evidence against the appel- 
lants is now dead.- But having regard to the circumstances 
mentioned, we are satisfied that it must be held that the accused 
were guilty of the murder just as much as Man Singh was. 


. Even if they did not take part in the.actual murder, they would 


under section 114 of the Indian Penal Code be deemed to have 
committed such act or offence. 


‘As we have already remarked, the murder was a cold-blood- 
ed and altogether an unjustified. one and was carried out in a 
most brutal manner. We are accordingly of opinion that the 
accused persons must be, convicted under section 302 and sen- 
tended to death. s f 


We accordingly dismiss the appeal and uphold the conviction 


of-the appellants under section 302 of the Indian Penal Code, 


but enhance the sentence to one of death and we order that 
both the accused be hanged by-the neck till they are dead and 
that this order be carried out according to law. 


Appeal dismissed. 
Sentence enhonced, 
. e A s 
e : d 
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HARBAKHSH SINGH (Defendant) * own 

Versus + o 1924 

DAL BAHADUR SINGH ann otpers (Plaintiffs).* ja 

Hindu Law—Succession—Absolute owner of talyqdari as well as TER 
non-taluqdari properiies—Incomes commingled and expendilure T ; 


from common stock—Self-acquired fop! section 25 CUSIOM— MUKERJI, J. 
Effect of on succession—Act I of 1869, section 23—Provisions 
of. : 
A subject cannot make his property descendible in a manner 
not recognised by the ordinary law; nor can he, by express 
declaration, still less by mere volition, whether actual or pree | . 
sumed, subject the property acquired by him to a rule of succes- 
sion applicable to the property, which he had received by a 
grant to which certain conditions were attachéd. Rajendra 
Bahadur Singh v. Rani- Raghubans Kuar, I. L. R, 40 All, 
470 at 480, referred to. 
Where, according to the family custom, the estate descended 
toa single heir, there was no necessary presumption that it 
descended by the rule of primogeniture, and if the heir accord- 
ing to the lineal primogeniture was more remote in degree from 
the ancestor than other persons, who may be collaterals coming s 
` within the line of heirship, then.in the absence of any proof 
to the contrary, nearness of degree prevailed over directness 
of line. (Section 23 of Act I of 1869 and the Hindu Law, 
referred to). Achal Ram v. Udai Partab, L. R., 11 IL A, g1 
and Bhai Narendra Bahadur Singh v Achal Ram, 1. L. R. 
. 20 Cal., 649, referred to, 
One B was the absolute owner of certain talugqdari as well -~ 
as non-talugdari properties and the incomes from both these 
sources were entirely at his disposal. B’s account books 
showed that the incomes were completely commingled and that 
money was spent out of the common stock for the improvement 
of and further purchase of properties. Held; that this was not 
sufficient to impress ‘the subsequently purchased property with 
the character and status which the law assigns to the Taluqdari : 
properties and the ordin&ry rule of succession would apply. 
Rani Jagdamba Kunwari v. Wazir Narain Singh, L. R’ so + 
ILA., 1, referred to. ja o 


First APPEAL from the decision of the Subordinate "Judge ° 
of Allahabad. 


~ Surendro Nath Sen, for the appellant. 
Peary Lal Banerji and Balmakund, for the respondents. - 
The following judgments were delivered :— 


Kanuarya Lab, J.—The dispute in this appeal relates to Kanhaiya 
çertąin house property situated -at Allahabad. The owner of Lal, J. 
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the property was Thakur Bajrang Bahadur Singh; who died 
on the 16th November, 1900, leaving two widows, Musammat 
Harnath Kuer and Musammat Sartaj Kuer, and à daughter 
Musammat Bhagwat Partab Kuer. He was the Taluqdar of 
the Baispur estate in the Partabgarh glistrict, Oudh; and besides 
the Baispur estate and the house property in dispute, he owned 
some zamindary property in the Partabgarh District known as 
the Sarai Murar Singh or Ramnagar property, some other 
Zamindari property and an occupancy holding in the Allahabad 
district, known as the Bahdaul property, and a house in Partab- 
garh and another large bungalow in Allahabad. f 


On the death of Bajrang Bahadur Singh, the mutation of 
names was obtained in respect of the entire property situated 
in the districts of Partabgarh and Allahabad by his senior 
widow, Musammat Harnath Kuer. Musammat Harnath Kuer 
built a new house ona portion of plot No. 130, situated in 
Colonelgunj, Allahabad, forming a part of the property left by 
her husband; and that house is also in dispute. Musammat 
Bhagwat Partab Kuer died on the 12th of May, 1910 without 
leaving any issue. Musammat Harnath Kuer died on the 27th 
March, 1914 and was succeeded by Musammat Sartaj Kuer, 
the junior widow, who died on the 15th June, 1916.* On her 
death several claimants turned up to claim the Baispur estate 
and the other properties left by Thakur Bajrang Bahadur Singh. 
One of those claimants was Alopi Din Singh, who professed 
to be the nearest reversionary heir and entitled as such to the 
estate and other property of the deceased under section 23 of 
Act I of 1869 read with the Hindu Law. Another claimant 
was Har Baksh Singh, who based his title to the property on 
his being the senior male heir in the senior branch of the family 
to which Thakur Bajrang Bahadur Singh belonged, under sec- 
tion 22 of Act I of 1869. © j 

The revenue, courts directed the mutation of names to be 
effected in favour of Har Baksh Singh in respect of the Baispur 
estate and in favour of Alopi Din Singh in respect of the 
zamindari property situated in the Partabgarh and Allahabad 
districts and the cultivatory holding situated in the latter. The 
Municipal Board of Allahabad entered the name of Har Baksh 
Singh’ in respect of the leasehold rights in the plots Nos. 
130, 130A and 131 situated in mohalla Colonelganj, Allahabad, 
on which the house property now in dispute stands. 


The present suit was filed by Alopi Din Singh for the pos- 
session of the house property, standing in plots Nos. 130, 130A 
and 131 aforesaid, including the lease-hold rights possessed by 
Thakur Bajrang Bahadur Singh in the above land, against Har 
Baksh Singh for adeclaration that he was the owner of fhe 
said property as the ngarest reversionary heir of Thakur Bajrang 


Sau , s 
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Bahadur Singh. His allegation was that he was in actual pos- 
session of the said property and that the defendant wrongfully 
got his name entered in the Municipal registers and on the 


strength thereof was denying the right of the- plaintiff ° and = 


interfering with his possession. 


The defendant denied that the plaintiff wes in possession 
of the disputed property and claimed to be entitled to the same 
as the senior male heir of the senior branch of the family, 
to which Thakur Bajrang Bahadur Singh belonged. He further 
pleaded that’ according to the custom of the family and clan 
- to which Thakur Bajrang Babadur Singh belonged, the entire 
property, whether ancestral or self-acquired, left by Thakur 
Bajrang Bahadur Singh, became a part of his estate and the 
heir to the estate was entitled to get the acquired property too. 
He also asserted that the house property in question had been 
purchased by Thakur Bajrang Bahadur Singh on the 1th 
February, 1890 from the income of the Baispur estate for the 
benefit and perpetual use of the owner in possession ‘of «the 
Baispur estate, and that it was treated as a part of the estate 
and became heritable as a taluqdari property. He also mentioned 
that the house standing on plot No. 130A was built by Musam- 
mat Harnath Kuer at a cost of Rs. 15,000 from the income of 
the Baispur estate and that the said house must also be treated 
as an accretion to the Baispur estate. 


The Court below found that the house property in dispute 
had not been purchased or built with the income of the Baispur 
estate, that there was no satisfactory proof of a custom appli- 
cable to the family or clan to which Thakur Bajrang Bahadur 
Singh belonged, entitling the defendant to the non-taluqdari 
property left by the deceased; and that as the plaintiff was the 
nearest reversionary heirof Thakur Bajrang Bahadur Singh and 
in actual possession of the disputed property by the receipt of 
‘rent from the tenants occupying the same, he was entitled to 
the declaration asked for. 


The defendant challenges the correctness of those findings; 
and the main questions for consideration are whether the 
plaintiff is the nearest reversionary heir of Thakur Bajrang 
Bahadur Singh and is entitled as such to the property in dispute 

under section 23 of Act I of 1869 or the Hindu Law, whether 
the said property had been purchased or built out of the savings 
or income of the Baispur estate, and had, by treatment or 
otherwise, become an accretion to or a part of that estate, 
and whether there was any custom in the family or clan by 

‘ which the self-acquired property of the deceased would devolve 


on ethe senior male member of the senior hranch of the familys 


along with the estate. It would also be necessary to consider 
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on the date of the suit so as to become entitled to a declaratory 
eelief, e aa 


The defendant has filed with his written statement a pedi- 
gree which,.so far as it is materiql forthe purposes of this 
suit, is fully corroborated by the idence adduced. 

[His Lordghip, after discussing the evidence, proceeded. ] 

We have no hesitation, therefore, in finding that the plaintiff 

„is the nearest reversionary heir of Thakur Bajrang Bahadur 


Singh, if section 23 of Act I of 1869 or the Hindu Law is 
applicable to the case. 


The property now in dispute is not shown to have become 

an accretion to or formed a part of the Baispur estate. The 

Baispur estate was situated in Oudh and was held by Thakur 

-Bajrang Bahadur Singh and was managed during his minority 
by the Court of Wards. While the Court of Wards was in 

- possession of the estate, the zamindari property, known as the 
-Sarai Marar Singh or Ramnagar property, was acquired by 
“the Court of Wards for the benefit of the minor. Shortly after 
-the release of the estate by the Court of Wards, the Bahdaul 
- villages are stated to have been purchased by Thakur Bajrang 
-Bahadur Singh out of the savings said to have been made over 
-to him, but there is no direct evidence produced on the point. 
The houses in dispute were purchased along afterwards for a 

consideration of Rs. 4,500 which, according to the account books 

_produced on behalf of the defendant, were paid from the Tahvil 
_or estate treasury in which the income derived from the estate 
and the Ramnagar and Bahdaul villages used to be kept. 

Thakur Bajrang Bahadur Singh had an absolute right as much 

to the Baispur estate as to the Ramnagar and Bahdaul villages 

which he had acquired; and as there was no person to whom 


‘he was liable to account for profits, it is but natural that he 


_ kept the income of all the different properties, which he owned 


„at the time, together without any particular differentiation or 


distinction. But such a commingling of the income cannot 
necessarily imply that he intended to incorporate the villages, 
which he had acquired, into the estate and make them descend- 
“ible, as if they had been a part of the estate, from the income 
‘of Which they are said to have been purchased. 


An estate as defined by section 2 of Act I of 1869 means 

the taluqa or immoveable property, acquired or held by a. 

taluqdar or grantee in the manner mentioned in section 3, 4 or 

5 of that Act. It includes certain estates not confiscated by the 

Government, others specifically granted by it, and those obtained 

under a Taluqdari Sanad granted after the rst April, 1858 and 

before the passing of Act I of 1869, or held under a summary 

_ Settlement made between the ist day of April, 1858 and the 
Toth day of October, 1859 inclusive of any other property for 


ee G dJ 
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which a decree may have been subsequently obtained at the CIVIL 

first regular settlement. By section 32A, which was inserted 192% 

by the Oud Estates Amendment Act 1910, a powef is given té — 

a Taluqdar or grantee or his heir or legatee to declare that any HARBAKHSH 

immoveable property situated in the United Provinces, in which v. 

he has a separate permanent heritable and transferable right, DAL 

shall be a part of his estate for the purposes of the Act, but P4HADUR 

that provision has no retrospective effect. : an 
A Taluqdar is defined asa person whose name is entered in he, 


the first of the lists mentioned in section 8. Section 10 provides 

that no person shall be considered a taluqdar or grantee within 

the meaning of that Act, if heis not named in such original 

and supplementary lists as have been prepared and notified 

under section 8. It also requires that the Court shall take 
judicial notice of such lists and regard them as a conclusive . 
evidence that the persons named therein are such taluqdars or 
grantees, that is to say, hold their estates under the tenurgs 

which the lists respectively ascribe to them. 

It is contended on behalf of the plaintiffi-respondent thats it 
is impossible that’ an estate,-so entered, could be enlarged by 
any process of purchase or acquisition of other property, not 
subject to similar conditions or by any act or volition of the 
taluqadar or grantee in regard to it except a declaration made ` 
under section 7 or section 32 A of the Act, as amended by the 
U. P. Act IIH of 1910. Indeed there was no provision before - 
the above Amending Act was passed under which immoveable 
property subsequently acquired, otherwise than by a special. 
grant of the British Government burdened with such conditions, «. 
could be mide descendible as if it were a’part of the estate. 


The houses in question were obviously acquired from the - 
joint income of the estate and the Sarai: Ramnagar and Bahdaul - 
properties, the collections made from which were kept together * 
without any differentiation or distinction. But neither that” 
fact nor the subsequent com-ningling of the income derivéd ” 
from these houses in the joint stock or the expenditure in- 
curred over their repairs, reconstruction, or improvement there- 
from is sufficient to impress that property with the charactér; - 
and status. which the law assigns to the estate as defined:in « o 
section 2 and the lists appended to Act I of 1869. In Maharajah: e 
Pertab Narain Singh v. Maharani Subhao-Koocr ('), where a 
suit was brought for a declaration that the plaintiff was entitled : 
to a certain estate, the decree pissed by their Lordships of the.. 
Privy Council provided that the declaration must .be limited to 
the taluga and what pisses with it, anl thit if the last owner 
had pérsonal or other property, not properly a parcel of the’ 
taluqdari estate, that would seem to be descen lible according e 

(1) L.R, gI. A, 228 at 246. 
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e 
CIVIL to the ordinary law of succession. Their Lordships went on 


iors to add that the plaintiff would be entitled to succeed under 
sectian 22 Qf Act I of 1869 as ab intesto to the, taluqdari 


HareAxusu. eState of the late proprietor including whatever was descendible 

v. according to the provisions of the said statute. In Jagdish 

7 DAL, Bahadur v. Sheo Pertap Singh ('), tte moveable and immove- 
AHADUR 


SINGH able property, held by the last female holder, was treated as. 
-—. falling in the sagne category with the taluqa itself and governed 
+ Kanhaiya by the same considerations as. were‘applicable to the whole 
fal J.. property, as if it were one corpus, because no differentiation 
between the two classes of properties was made in the plaint 

and no issue was directed to any distinction between them. 


In Fhakur Sheo Singh v. Rani Raghubans Kuer (7), where 
the original proprietor of the estate had died before Act I of 
1869 came into force and had made a bequest by which he had 
devised his property in favor of his nephew to the exclusion 
of his brother, the father of the aforesaid nephew, and the 
said nephew had died childless after Act I of 1869 came into 
force, their Lordships of the Privy Council, applying the rule 
of primogeniture embodied in the Sanad, granted a declaration 
that the entire taluqa as constituted at the date of the Sanad 
with the accretions,if any, or properties appurtenant to the 
taluqa passed to the surviving brother of the last proprietor in 
preference to his widow. That decree led to an elaborate in- 
quiry the result of ‘which is embodied in Rajendra Bahadur 
Singh v. Raghubans Kunwar (8). The contention there was 
that the villages purchased with the income of the taluqa were 
accretions to the estate along with the house and certain move- 
able property left by the deceased. But their Lordships of 
the Privy Council repelled that contention.in regard to such 
properties, as had not been obtained in exchange for those in- 
cluded in the sanad, or had not been granted under conditions 
similar to those applicable to the estate; and some of the ` 
villages, which had been purchased by the last holder after the 
sanad, were excluded. i 


The decisions in Thakur Iskfi Singh v. Baldeo Singh (4) 
and Murtaza Husain Khan v. Méhammad Yasin Ali Khan (5) 
- prdceeded on the basis of a family custom as applicable to the 
~ subseguently acquired property and have no direct bearing on 

e the present issue. 
On the other hand, in Srimati Rant Parbati Kumari Debi v. 
Jagadis Chander Dhabal (8) where certain villages had been 
acquired by the court of wards on behalf of the proprietor out 

. (1) [roor] I. L. R., 23 All., 369 at 382. 

(4) [roos] L. R, 32 I. A., 203. (3) an L L. R., 40 All, 470. 

(4) {188t] L. R, rr L A., 135. 5) L. R.,43 LA., 269. 

. (6) . [1901-02] L. R., 29 I. A;, 82. 
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`of the savings of the ancestral estate and the rents of the CIVIL 
villages so acquired and of the ancestral estate were collected toad 
by the same servants and the collection papers ,kept with the peas 
papers of the parent estate, their Lordships of the Privy Courcil eee 
held that on those meagre facts they would not be jufstjfed in J: 
holding that the Raja i®ended to incorporate the villages pur- DAL 
chased out of the savings of the ancestral estate for the purpose PAHADUR 
of succession. cee 


In Janki Prasad Singh v. Dwarka Bpad Singh (') their EPI 
Lordships of the Privy Council pointed out that the question f 
whether the properties acquired by an owner become a part of 
his impartible estate for the purpose of succession depended on 
his intention to incorporate the acquisition with the original 
estate. But that intention can only be gathered in most cases 
from his declaration, conduct or treatment, or, in other words, « 
from the mode of his dealing with the property or its income; 
and the mere fact that the purchase of the subsequently acquired 
property was made from the savings of the impartible estate 
cannot by itself be always regarded as sufficient proof of his 
intention to incorporate it. Ifa person is the absolute Owner 
of the income derived from an impartible estate, it is open to 
him to spend that income in any way he likes or to invest it in 
the acquisition of the other property. If he invests it in the 
acquisition of other property, the property so acquired partakes 
of the nature of the income which contributed to its acquisition 
atid continues to be his self-acquired property in the same sense 
as the income of the impartible estate, which is absolutely his. 
The mere fact that he keeps the income of such subsequently 
acquired property with the income of the impartible estate does 
not establish such an incorporatiun as to make the subsequently 
acquired estate an accretion to or a part and parcel of the 
impartible estate for the purpose of its succession. 


In Rani Jagdamba Kumari v. Wasir Narain Singh (°) their 
Lordships of the Privy Council, referring to the purchase of 
certain properties acquired out of savings of the Sarampur 
Gaddi, observed :— 


“ Originally the estate was in debt, and as there is ng evi- 
dence of any acquisition of property from other sources, it ° 
follows that all the estate possessed by the Raja other, than the p 
impartible Raj was derived from the income of the Raj itself. 
In the end this income produced very considerable property, 
There were certain villages, certain mortgages, usufructuary 
and otherwise, sums due on bonds and decrees, Government 
promissory notes to the extent of two lacs, and other moveable 
and immovable properties, With the exception of the Govern- 
ment promissory notes, the whole of these have been awarded 

‘ (1) L. R., gol A., 170,- z 
(2) L. Ro golL Agn ’ 
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' to the plaintiff upon the ground that they represented-an acere- 
tion to the estate and descended with it. ‘heir Lordships’ 
e th?nk thatehis conclusion is wrong, and that its erron-is due to 
the idea that the produce of the impartible estate naturally be- 
lang’ to and forms an accretion to the original property. In fact, 
= the trie position is considered# there is no accretion at 
all, The income when received is the absolute property of the 
owner of the, impartible estate. It differs in no way from 
property that Re might have acquired by his own effort, or that 
had- come to him in circumstances entirely disassociated from 
the ownership of the Raj. It is a strong assumption to make 
that the income of the property of this nature is-so affected by 
the source from which it ‘came that it still retains its original 
character’. 


They pointed out the confusion which was likely to result from 
the application of the doctrine appertaining to the’ incorpora- 
tion ofa separately acquired estate into the ordinary joint family 
property to the question of the incorporation of property subse- 
quently purchased out of the income of an impartible estate,. 
for in,the former case the income equally with the corpus forms 
a part “of the family property, and it the owner mixes his own 
moneys with the moneys of the family, for example, by putting 
the whole into one account at the bank, or by treating them in 
his accounts as indistinguishable, his own earnings share with 
the property, with which they are mingled, the character of’ 
joint family property ; but no such considerations necessarily’ 
apply to the income from impartible property. 


- The evidence adduced in the present case merely goes. to 
show that the proprietor of the Baispur estate kept the income 
of the zamindari property with:that derived from thé Baispur 
estate in a common treasury. The evidence of Muhammad 
Yaqub, who used to write the accounts, shows that the income 
of all the three properties -used .to be written in one and the 
same account books ; and the accounts produced show that-the 
money required for’ the purchase of the house property in dis- 
pute was paid out of thé common treasury. Thakur Bajrang, 
Bahadur Singh used to live in one qf the houses purchased by’ 
„him at Allahabad and died there. After his death Mt. ‘Harnath 
"Kuer, his senior widow, built a new house over a portion of 
plot no. £30 at a cost of Rs. 10,000 or Rs. 12,000 and- that 


*money too, according to the account Looks for 1316 to 1319 F 


and the evidence of Md Yaqub and Mata Bhik, was paid out 
of the common treasury. It follows that the income derived 


- from the rent of those houses, such as were not occupied by the 


proprietor or his widows, was deposited in and the expenses for 
their repairs and the ground rent and taxes payable for the 
said property were paid out of the common stock. These facts, 
are not, however, incohsistent with, an intention to keep the 
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house property aforesaid separate from the parent estate for the 
purpose.of succession. There is nothing to shew thateThakur 
Bajrang Bahadur Singh dealt with the house property in sucha 


CIVIL 


“1924 


a way as to make ita part and parcel of the Baispuy, estate, HARBAKHS! 


He had another house Yn Partabgarh, which he had similarly 
‘purchased presumably out of the income or savings which he 
had at his disposal ; and'that house was helgin a suit to which 
the present defendant-appellant was a party not to have been 
incorporated with the estate and to be descendible as if it were 
distinct from the Baispur estate. 

The Oudh Estates Act was intended to define the rights of 
Taluqdars and others in certain estates in Oudh and to regulate 
the course- of succession thereto ; and section I of that Act 
limits its..operation to the estates therein referred to. Unless 
by an act of deliberate incorporation or declaration or other 
method recognised by law any property subsequently acquired 
becomes a part of the estate itself, the rule of succession prescrib- 
ed by the Act cannot be applied to regulate its devolution. A 
transfer of such property, for instance, by a gift or bequest 
would not attract the provisions of sections 16, 17 or 18 of Act I 
of 1869, as they stood before they were amended by the U. P. Act 
ITI of 1910, and unless a declaration is made inthe manner re- 
quired by section 32 (A), which was added by section 20 of the 
Amending Act, the provisions of sections 16 ard 18 would still 
be inapplicable to such property. If that is so, sucha property 
‘cannot be incorporated with-the estate for the purpose of suc- 
cession, unless it was, prior to such acquisition, held under 
similar conditions or there is some act or declaration showing an 
unmistakable intention to incorporate it, and sufficient in law to 
make it descendible in the same manner as the estate. As 
pointed out by Cuamimr, C. J., whose observations were quoted. 
with approval by their Lordships of the Privy Council in Ra- 
jendra Bahadur Singh v. Rani Raghubans Kuar (+), it is a 
settled law that a subject cannot make his property descendible 
in a manner not recognised by the ordinary law; and it appears 
to follow that he cannot eby express declaration, still less by 
mere volition, whether actual or presumed, subject the preperty, 
acquired by him toa rule of succession applicable to the pro- 
perty: which he had received by a grant to which certain , 
conditions were attached. : 

It is, moreover, doubtful how far Act I of 1869 can apply 
to the devolution of property situated outside Oudh except in 
the cases covered by section 32 A of Act I of 1869, as amended 
by the U. P. Act III of 1910. It is impossible, in these circum- 
stances, to hold that the house property in dispute was 
ancorporated with the estate so as to be descendible according 
to the special rules of succession laid doWn in Act I of 1860. 


(1) [1918] T. L. R., 40 All,°470 at 480. 
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It, however, remains to consider how far the defendant- 
appelldht has*established a custom of the family or clan to 
which Thakur Bajrang Bahadur Singh and the parties belong, 
entitling him to, inherit the property in glispute in preference to 
the plaintiff. The word “ Taluqdar” as defined by section 2 
of Act I of 1869 means any person whose namie is entered in 
the first of the Msts appended to Act I of 1869. The name of 
Thakur Saltanat Bahadur Singh, the father of Bajrang Baha- 
dur Singh, was entered at No. 167 in the list No. I and at 
No. 126 in the list No. 2 appended to Act I of 1869 in respect 


-of the Baispur estate. He was, therefore, a “ talugdar” within 


the meaning of section 8 and section 22 of Act I of 1869. Thakur 
Saltanat Bahadur Singh died sometime in 1861, 14.¢., before Act I 
of 1869 was passed. That fact is borne out by a narrative pre- 
patéd by Mr. Walker, an Extra Assislant Commissioner of 
‘Partabgarh, which is appended to the printed register of ‘l'aluq- . 
dars*kept in the office of the Deputy Commissioner of Partab- 
garh, which was summoned and examined by the court below 
(Exhibit 38). That narrative shows that Saltanat Bahadur - 
Singh left at his death only one son, Bajrang Bahadur Singh, 
then a minor, and two marriageable daughters. Both under 
the Hindu law and under section 22 of Act I of 1869 subse- 
quently enacted, the heir of Saltanat Bahadur Singh was the 
same; and no question of diverting the succession from him by 
the application of section 22 of Act I of 1869, as amended by 
section 21 of the Oudh Estates Amendment Act, to the estate 
of Saltanat Bahadur Singh could, therefore, arise. : 
Under sections 8 and 10 of Act I of 1869 there is a conclu- 
Sive presumption that the estate of Saltanat Bahadir Singh 
according to the custom of the family on or before the 
13th February, 1856 ordinarily devolved ona single heir. The 
provision as to conclusiveness contained in section 10 cannot 
apply to property whicli is not an estate, but unless the family 
is known to possess different kinds of properties held under 
diverse tenures, the existence of a custom in the family and 
governing the devolution of the estate gives rise to a presump- 
tion,*by no means conclusive, that the entire family property 
devolves in one and the same manner. Saltanat Bahadur Singh 
had an Absolute right to the property, which he held at the time 
of his death; and Bajrang Bahadur Singh similarly possessed 
an absolute right to the property, which he had inherited from 
his father, and he had subsequently acquired. There is no 
evidence to show that the family custom, the existence vf which 
received statutory affirmation in 1869, was confined in its 
operation to the estate, and was inapplicable tu the property 
subsequently acquired; and as observed in Murtaza Husain Khan 
v. Yasin Alt Khan C), the same custom of devolution would, 
(1) É. R., 43 I. A., 269. i 
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unless rebutted, be deemed to apply to the aquired property left 
by Bajrang Bahadur Singh at his death. 


In Nateab Ibrahimullah Khan v. Ahsanullah Khan (') a faħi- 
ly custom applicable toan impartible estate was similarly applied 
to the property subsequermly acquired by the holder of theestate. 
Where a family possesses ancestral property, governed by one 
rule of devolution, and a member of that family acquires other 
property by his personal exertions and withoht any detriment 
to the ancestral estate, different considerations may arise. But 


when, as in this case, the taluqdar holds an absolute estate in , 


his own right and acquires property for his own use out of the 
income of ‘that estate or otherwise, any custom relating to the 
devolution of the property in the family, unless it is limited in 
its application, would apply equally to the property inherited by 
him and that acquired by him in his own right. 


In Achal Ram v. Udai Partab (?) a custom of impartibility 
applicable to the estate was applied to the property subseqyently 
acquired; and in Mt. Parbati Kuar v, Rani Chandrapal Kuar(*) 
a family custom excluding daughters from inheritance frem an 
impartible estate was similarly applied in regard to the devolu- 
tion of an estate belonging to the same family which was 
partible. 


- The defendant has, however, given no evidence to show what 
ifs special incidents of that custom were. The custom was 
one of single heir descent; and whether Bajrang Bahadur Singh 
inherited the estate under the Hindu Law or under Act I of 1869, 
it descended, on his death, according to the custom of single 
heir descent, obtaining in the family, on his senior widow, and 
after her, on his junior widow; and the person who would be 
entitled to the property on the death of the latter would be the 
person who would be the nearest heir under the ordinary law. 
As pointed out in “Achal Ram v. Udai Partab (? ) and Bhat 
Narendra Bahadur Singh xv. Achal Ram (4) where according 
to the family custom the estate descends to a single heir, there 
is no necessary presumption that it descends by the rule of 
primogeniture, and if the beir according to the lineal primo- 
geniture is more remote in degree from the ancestor than other 
persons, who may be collaterals coming within the line of 
heirship, then in the absence of any proof to the ¢ontrary, 
nearness of degree prevails over directness of line. The plaint- 
iff being the nearest reversionary heir of Bajrang Bahadur 
Singh is, therefore, entitled to the disputed property in prefer- 
ence to the defendant both under section 23 of Act lof 1869 
and under the Hindu Law. 


(1) [911-12] L. R., 39 I. A., 85. (2) [1883] L. R., vı I. A., gr. 
e 


(3) [19099] L. R., 36 I. A , 125. . 
(4) [1893] I. L. R., 20 Cal., 649. 
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The only other question for consideration is whêther the 
plaintiff is in possession of the disputed property and is entitled 
to a declaratory decree. 


[This issue his Lordship decided in favour of the plaintiff. ] 
The appeal; therefore, fails and £ hereby dismissed with 
costs including fees in this Court on the higher scale. 


Muxerj, J.#The suit out of which this appeal has arisen 
was instituted by one Babu Alopi Din Singh, the father of the 
present respondents, against the appellant to obtain a declaration 
of title with respect to certain house property situate in the 
town of Allahabad. 


It is common ground that the last male owner of the pro- 
perty was one Babu Bajrang Bahadur Singh. He died some- 
time in 1900 and was succeeded by, one after the other, his 
two widows. The junior of the two widows, Musammat Sartaj 
Kunwar, died in 1916 and thereupon the question as to the 
succession to the property arose- Babu Bajrang Bahadur Singh 
owned, among other properties, a taluqa known as Baispur in 
the district of Partabgarh in the province of Oudh. That 
taluqdari property is in the possession of the defendant-appel- 
lant. The plaintiff claimed as the nearest male agnate of 
Bajrang Bahadur Singh. The defendant claims that the right 
of succession is governed by Act No. I of 1869 (governing the 


succession to taluqdari estates) and he, as the eldest son in the 


eldest line, is entitled to succeed. The appellant denied that 
the plaintiff was in possession of the property and contended 
that by a family custom the property acquired by the taluqdar 
(it being common ground that the property in suit was purchas- 
ed by Bajrang Bahadur Singh) and other taluqdars of the 
same clan, passed to the person succeeding to the taluqdari 
estate and that, in any case, the property iri suit became incor- 
porated with the taluqdari property of Baispur. 


The learned Subordinate Judge found that the plaintiff was 
the nearest male agnate, that he was in possession, that the 
custom alleged by the defendant-afpellant was not proved and 
thaf Act No. I of 1869 did not govern the succession to repre- 
sent prpperty. He did not come to any definite finding as to 
whether the property in suit had been incorporated or not with. 
the estate in Oudh. He accordingly decreed the suit. 


In appeal the following points have been urged and require 
consideration :— 


(1) Whether the plaintiff was in possession of the property 
in suit at the date of it? 


* (2) Whether the plaintiff was the nearest agnate to Bajratg 
Bahadur Singh at the date of the death of Sartaj Kunwar ? 
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(3) Whether by any family custom property acquired by a 
taluqdar on the Soam Bansi clan passed to the person a hoin- 
herited the taluga itself ? 


(4) Whether the preperty in suit had been incorporated in 
and had become an accr&tion to the estate Baispur ? 


As a second string to their bow the respondents have con- 
tended, for the first time in this court, that, efen if the property 
in suit be taken to have become a part of the taluqdari estate of 
Baispur, the suecession to the entire estate of Baispur would be 
governed, in the circumstances of the case, not by Act No. 1 of 
1869 but by the ordinary Hindu Law. In view of this new con- 
tention, the following point also requires determination, namely 
whether in case the property in suit be found to be an accretion 
‘to the estate of Baispur, the succession would be governed by 
the ordinary Hindu law in preference to Act No. I of 1869.” 


The case has been very ably argued on both sides and much 
time has been devoted to the consideration of the facts and the 
points of law involved. Pe 


On the first point, namely whether the plaintiff was in 
possession at the date of the suit; it appears to me that the 
evidence is overwhelming and is conclusive. 


[His Lordship here discussed the evidence. ] 


Point No. 2. This point is also very clear. The appellant 
filed a pedigree. of the family. It appears that the plaintiff 
contended himself with filing a short pedigree showing his 
connection with the deceased. 

[His Lordship thet discussed the evidence. ] 

I agree with the court below that the plaintiff has established 
his relationship as alleged by him in the plaint. 

The third point (as set forth above) that requires determina- 
tion is whether there is any custom by which the property in 
suit may be regarded asa part of the Baispur taluqa estate. 
At the outset I may point out that the custom as propounded, 
in, paragraph 11 of the written statement, at page’ 4 of the 
printed record isa very wide one. Itis said that the custom 
obtained not only in the family but also in the entire clan and 
‘among all the taluqdars of Oudh, specially those in thé district 
of Partabgarh. If such a custom existed, it would be easy to 
prove because the range from which instances could be quoted 
would be very wide. But evidence on the point consists of the 
statements of only three witnesses, namely Babuain Sartaj 
Kunwar, Raja Partab Bahadur Singh and Raghunandan Singh, 
The evidence of these witnesses is entirely vague and unsatis- 
factory and it would be sheer waste of time to seriously discyss 
it. Agreeing with the court below I hold that this custom has 
not been established. ° i 
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In support of the plea that the property in suit has been in- 
carporated ino and has become a part of the estate of. Baispur, 
the learned counsel for the appellant has relied on certain 
rulings of the Privy Council as establishing the proposition that 
if any such accretion or incorporatén could be proved, the 
succession to the accreted property would be governed by the 
same rule of lawgas the main estate itself. The learned counsel, 
however, admitted that no case could be cited by him in whcih 
it had ever been held by their Lordships of the Privy Council 
that a property subsequently acquired by a taluqdar had been 
treated as an accretion and the succession to that accreted pro- 
perty had been held to follow the estate. It appears to me that 
there is an essential difference between accretion to an estate, 
the succession to which is governed by pure custom arid pro- 
perty which may have been acquired by a taluqdar out of his 
savings from the taluqdari estate. Speaking broadly, where 
property is acquired out of the income of an impartible estate 
governed by a custom as’ regards succession and the acquired 
property is allowed to merge in the main property with a view 
to its passing to the heir to the main estate, the accreted pro- 
perty is governed by the custom. But where by staiute a 
special rule of succession is enacted with respect to a particular 
property, it would appear to me that unless there is an express 
statutory sanction for it, it is not open to the owner of the 
property to add to it other properties, so that the succession to ' 
the added property may also be governed by the statute afore- 
said. The reason is clear. Inthe former case it is a custom 
which governs the entire estate and the properties which constitute 
the estate may increase or decrease. But where the law imposes 
particular rules of succession as opposed to the ordinary rule of 
succession with respect to a certain property, that rule of succes- 
sion can govern that property alone. It is not in the power of a 
subject of the Crown to alter the law of the land as to succes- 
sion even by purporting to add property to his original estate. 


There is only one case which has been cited on the point 
and it related to a property successton to which was governed 
by the terms of a sanad or written grant. It was held that only 
the properties which were the subject-matter of the grant could 
be governed by the terms of the grant and any property that 
was acquired by the grantee out of the income of the granted 

roperty could not be made subject to the terms of the grant. 

his principle, in my opinion, applies to all taluqdari properties, 
the succession to which is governed by the special statute of 
law enacted in section 22 of Act 1 of 1869. 


The case mentioned is that of Rajendra Bahadur Singh v. 
Rughubans Kunwar (1). . 
Í (t) [4918] L L. R., 40 All, 470. 


a 
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The view that has been urged for the respondents and which 
has found acceptance with me is corroborated by the fact that 
the legislature thought it necessary to enact a special rule of 
law as regards properties other than the taluqdari property — the 
succession to which waNoriginally governed by Act No! Iof 
1869. By the amending Act No. lll of 1910 a section was 
added to the original Act as section 32a. I authorised any 
taluqdar or his grantee or heir or legatee by a registered instru- 
ment to be executed in a certain manner to declare that any 
property owned by him and situate within the United Provinces, 
other than his taluqdari property, shall become a part of his 
estate. It is significant that this enabling. clause limits the 
situation of the property to be so added to the estate. The 
clause does not permit any property situated outside the United 
Provinces to be made a part of the taluqdari estate. : 


The view taken by me is further strengthened by the fact 
that the language of the preamble indicates that the Govern- 
ment wanted to enact rules with respect to certain specified 
properties situate within Oudh. The properties with respect to 
which the rules were to apply were so described as to be con- 
fined within the limits of Oudh. 


In the absence of any direct ruling of the Privy Council 
that it is possible for a talugdar to add to his taluqdari pro- 
perty a property succession to which would be governed by the 
same rules as govern the taluga itself, I am of opinion that it 
is not open to do so toa taluqdar. This point was directly 
answered, as I answer it, by two eminent Judges of the Judicial 
Commissioners Court, namely Mr. (afterwards Sir) Sunder 
Lal and Mr. (afterwards Sir Theodore Caro) Piggott in the 
case of Janki Prasad Singh v. Dwarka Prasad Singh (1). This 
case went before their Lordships of the Privy Council, but 
there was no pronouncement on the question whether the self- 
acquired property of a taluqdar would be governed by the same 
rules of succession as the taluqdari property itself (7). 


Coming to the question ,of fact, namely whether on the 
evidence it shotild be held or not that the property in suit Was 
incorporated with the taluqdari property, 1 am emphatically of 
opinion that the evidence does not justify any answex in the 
affirmative. 

The evidence on the point consists of certain extracts from 
account books. These show that the consideration for the 
sale-deed was taken out from the Treasury at Baispur, that the 
income from the property in suit, namely rents, were entered 
in the account books of the Baispur estate and expenditure for 
the repairs or addition to the buildings were met out of the 
funds kept at Baispur. It has been urged*that this is conclusive 


(1) 9 LC,, 83. (2) L L-R, 35 AlL, 391. 
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evidence showing that there was a complete commingling of 
the ipcomes from the properties at Baispur and at Allahabad 
ahd that, thetefore, it- must follow asa matter of law that 
Bajrang Bahadur Singh had decided that the property in suit 
shoutd form a part of his estate at Bgispur and should descend 
to the same heir of his as the Baispur estate. } 

The income from the Baispur estate was the absolute pro- 
perty of Bajrang Bahadur Singh and it was entirely at his 
disposal. He was the absolute owner of his non-taluqdari pro- 


erties including the property in suit and the income from 


those non-taluqdari ‘properties would also be entirely at his 
disposal Under the circumstances Ido not see how he could 
act otherwise than he did in the matter of keeping the accounts 
and putting the incomes together and spending monies out of 
the common stock for the improvement of any such properties 
belonging to him. Bajrang Bahadur Singh was not accountable 
to gnybody for the incomes of the estate of these properties 
and it was, as I have stated, no interest of his to duplicate or 
triplicate the accounts or to keep separate sets of servants for 
collection of rents and incomes from separate properties and 
for their supervision. I fail to see then how a natural and 
only possible conduct open to Bajrang Bahadur Singh can be 
construed as evidencing an intention on his part that his self- 
acquired properties should go along with his taluqdari proper- 
ties, for succession. 


Itis dificult to get an authority on matters of evidence 
which may be of any use. But unfortunately for the appellant, 
there is one and it entirely demolishes his case. In the case of 
Rani Jagdamba Kunwari v. Wazir Narain Singh ('), a dispute 
arose as to succession to an impartible estate known as Seram- 
pur Raj. The last owner of the property was one Raja Saroda 
Narain. The plaintiff in the suit was his widow and the 
defendant was the late Raja’s undivided cousin. By custom, 
the Serampur estate was impartible and went toa single male 
owner. It was’held under the circumstances that the main 
estate was bound to go to the defendant, the parties being sub- 
jece to Mitakshara law. But there was considerable amount 
of zamindari and moveable property which had been acquired 
out of the income of the main estate by Saroda Narain. It 
was found, to quote the words of the counsel for the respondent 
in the case, that “the collections were made by one set of 
servants and the entries were made in one set of books ”. Both 
the courts in India had found from this fact that there was an 
intention of incorporation on the part of the late Raja Saroda 
Narain, of the zemindari properties with the main estate. Their 
Lordships of the Privy Council quote in their judgment the 

(1) LR, sol A, x, 
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dintemenae the Manager—the statement which was supposed 
to have been made in the interest of the Tespondent—and came 
to the conclusion that that evidence did not justify’an inference 
of any, intention of incorporation. After this pronouncement of 
opinion it is impossible foW\the appellant to contend successfully 
that the property in suit has become an accretion to the Baispur 
estate and it must go to the party who should succeed to the latter. 


This contention, therefore, fails. c 


_ In view of my finding on point No. 4 it seems to be needless 
_ to discuss whether in the circumstances of the present case 
the succession to the Baispur estate would be governed by the 
Hindu Law or by Act I of 1869. It was stated at the Bar that 
the respondents contemplated a litigation with the appellant for 
the Baispur estate. In view of this proposed litigation, it is 
all the more desirable to avoid any pronouncement of opinion 
on any matter, the decision of which is not an absolute necessity 
for the disposal of the present appeal. I, therefore, decline to 
express any view on the fifth point raised. 
In view of my finding, the present appeal should fail and I 

would dismiss it. 

| By tHe Court.—The appeal is dismissed with costs including 
fees in this Court on the higher scale. 
. 7 : Appeal dismissed. 





MUHAMMAD HASAN 
versus 
EMPEROR.* 
Arms Act, 1878, section 19 (f)—Possessing anothers gun tem- 
porarily—One bird shot—Discovery by police—Offence, nature 
0 


Where applicant took out his father’s gun for the purpose of 
shooting birds and shot at least one and while thus possessing 
the gun was found out by a police officer, held, that applicant 
was guilty of an offence under section 19 (f) of the Arms Act, 
1878. Prabhat Chandra Chowdhry v. Emperor, 1. L. R, 35 
Cal., 219, distinguished.* Empress v. Tota Ram, I, L, R., 16 
All., 276, referred to. . 

CRIMINAL Revision froman order of BARU KAMESHWAR 
Narta, Sessions Judge of Azamgarh. 

Mukhtar Ahmad, for the applicant. 

R. Malcomson (Assistant Government Anoa: for the 
Crown. 

The following judgment was delivered by 

Muxerji, J.—This is an application in revision by one 
Muhammad Hasan who has been convicted by a learned Magis- 
trite under section 19 (f) of the Arms Act, 1878. He was 


"* Cr. Rey. No. 297 of 1924, 
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sentenced to a fine of Rs. 200 by the Magistrate. -On appeal 
the learned Sessions Judge upheld the conviction but reduced 
the séntence to a fine of Rs. 75. . 


In appeal it is contended first that the facts found do not 
makê out a case under the section ungér which the applicant has 
been convicted and, secondly, that the sentence is still too severe. 


The facts foyind are these :—The applicant’s father holds a 
license fora gun. The license which has been issued to him 
does not mention that he is entitled to hand over his gun to 
any retainer. The applicant took out the gun of his father 
for the purpose of shooting birds and it appears that he shot 
at least one. While thus possessing the gun near a pond, he 
was found out by an officer of the police and the Tahsildar. 
It has been urged for the applicant that his possession was a 
temporary one and was one which was not contemplated by 
law. Two cases have been cited before me, vis: the case of 
Prabhat Chandra Chowdhry v. Emperor (') and Empress v. 
Tota Ram (°). Inthe first case the gentleman who was entitled 
to the use of the gun was away fromthe country and the gun 
was in the house. At the actual moment of its use a servant 
of the owner had in his hands while a mad dog had entered the 
house. The person charged with the offence in the aforesaid 
case took the gun from the servant’s hand and fired it in order 
to kill the mad dog. He was convicted of the offence under 
section 19 (f) of the Arms Act. It is clear that the use of the 
gun for just a minute or two was held to be no such possession 
as was contemplated by law. On the facts, that case is clearly 
distinguishable from the case before me. In the case reported 
in I. L. R., 16 Allahabad, a servant was taking his master’s gun 
to a gunsmith for repairs. It was held that the possession 
was not such as was contemplated by law. In this case the 
applicant had deliberately possessed himself of the gun and had 
it under his control for the time being. ‘There is no doubt that 
his possession was temporary, but it depended on the will of 
the applicant as to how long he would possess the gun. It may 
be that he intended to be out for shooting with the gun for 
the whole day. In my opinion there is no escaping from the 
clear words of the section, viz: “ Has in his possession or 
underehis control an arm.......+.4--5- in contravention of the 
provisions.. s... seseo I think on the whole that the con- 
viction is right. 

As regards the sentence, it does appear to me that it is still 
excessive. The spirit of the law was not contravened but 
certainly the letter has been contravened. I reduce the sentence 
to a fine of Rs. 25 only. : 

r (1) , [1907] I. L. R., 35 Cal., 219. ° 
(2) treet I. L, R., 16 All., 276. 
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SITA RAM AND ANOTHER (Opposite-Parties) , 
` versus : ° 
` BENI PRASAD anp otters (Applicants).* 


Provincial Insolvency Aci, section 28—Receiver’g claim— Hindu 
father's rights and interests—Vested in—Parlition among sons— 
Father's debts—Receiver entitled to pay ott of property par- 
tilioned—Civil Procedure Code (V of 1920), section 5—Appli- 
cation of. . 

The Receiver of an insolvent Hindu was entitled to call upon 
the sons of the insolvents to pay the debts of their father to 
the extent of the joint family property in their hands. As soon 
as the sons of the Hindu father, therefore, received joint family 
property, the right became vested in the Recciver of taking that 
property to pay the Hindu father’s debts. Bawan Das v, Chiene, 
20 A, L, J. R, 158, followed. Pitaram v, Juja Singh, 13 AOL. 
J. R., 661, Irshad Husain v. Gopinath, 17 A. L. J. R, 374 and 
Devagupia v. Vaddadi, I. L. R., 38 Mad., 1120, referred to." . 

SECOND APPXAL from an order of E. Bennet Esg., Dis- 
trict Judge of Agra. 


Surendro Nath Sen, Mohan Lal Sandal and Peary Lal 
Banerji, for the appellants. 


Shiam Krishna Dar, Satish Chandra Das and M. ‘A. Asis, 
for the respondents. 


The judgment of the Court was delivered by 


DALAL, J.—This is a second appeal in insolvency proceed- 
ings. One Ram Prasad was declared an insolvent on 18th 
May, 1914. and a receiver was appointed on 3rd June, 1914. At 
that time the insolvent’s father, Basanti Lal, was dead, while his 
grand-father, Girdhar Lal, and three brothers, Shambhu Nath 
and others of his father Basanti Lal were alive. The receiver 
desired to take possession of a portion of the property in the 
possession of Girdhar Lal on the ground that it was joint 
ancestral property and that Ram Prasad had a share therein. 
Girdhar Lal objected and the insolvent court held on 1ofh 
September, 1915 that the property was the self-acquired,pro- 
perty of Girdhar Lal in which Ram Prasad had no share. After 
the death of Girdhar Lal, the receiver claimed ownership by 
right of succession of the insolvent to a one-fourth of the pro- 
perty left by Girdhar Lal, whereupon he was stopped by Sham- 
bhu Nath and others who claimed the entire property as benefi- 
ciaries under a will of Girdhar Lal. The matter was inquired 
into by the insolvency court which decided on 12th November, 
191¥ in favour of the genuineness of the wil]. 

* S. A. F. O. No. 3 of 1924, 
XXU, 138 R. f 
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In 1921 two minor sons of Ram Prasad sued Shambhu Nath 
eane others and also their father Ram Prasad, for.partition of 
their one-sixth share, that is, two-thirds of one-fourth, which , 
accprding to them devolved on fae ee Te by right of survivor- 
ship. A preliminary decree for partition was passed in their 
favour on 29th June, 1923. Before a final decree could be pre- 
pared, the partjes compromised and the sons received a house and 
Rs. 8,000 in cash as their one-sixth share of ancestral property. 


One of the creditors, Beni Prasad, thereupon moved the 
insolvency court to direct the receiver to take possession of this 
property of the sons for payment of their father’s debt. This 
application was dismissed by the trial court of the Judge of 
Small Causes on 24th September, 1923 on the ground that it 
was barred by previous orders of the court under seclion 11 
of the Code of Civil Procedure. The provisions of the Civil 
Procedure Code are made applicable to insolvency proceedings 
ufider section 5 of the Act No. V of 1920. On appeal to the 
District Judge by the creditor the order of the trial court was 
set aside and the receiver was directed to take possessicn of 
the house and cash allotted to the sons on partition and to 
distribute the proceeds among the creditors. 


It was argued‘-here on behalf of the minor sons of Ram 
Prasad that the -provisions of section 4 (2) of the Act of 1920 
did not apply as they invested insolvency cotuts with a jurisdic- 
tion which did not exist formerly. We are, however, of opinion 
that prior to this Act also, decrees of an insolvency court had 
the same effect of binding the debtor and the dcbtor’s estate 
and the claimants. This was held by a Pench of this Court in 
Pitaram v. Juja Singh (+). Ina subsequent Bench decision of 
this Court, Irshad Husain v. Gopinath (*), this decision was 
followed and not dissented from, though the learned Judges 
composing that Bench had acertain amount of hesitation in 
doing so. Weare of opinion that the casein 15 A. L. J. was 
rightly decided. 


The present dispute, however, is not concluded by the pre- 
wous orders of 1915 and 1917. In the previous disputes tke 
sons were not parties. The question at issue here is not 
whether Girdhar Lal was in possession of joint family properly 
or self-acquired property. The point at issue is whether a 
Hindu father is entitled or not to propeity obtained by his 
sons, on a division of joint ancestral property, when he desires 
to satisfy his debts out of the procecds of such property. In our 
opinion the previous orders are not a bar to the present inquiry. 


In this view it is not necessary to consider whether the 


« previous orders were obtained by fraud and collusion or not, 


(1) nes 15 A. L. J. R., 661, 
(2)* [1919] 17 A. L. J. R., 374. 


VoL. xxu.] HIGH COUR'Ls 1099 


The claim of the receiver, in whom the father’s rights and 
interests have vested under section 28 of the Provincial In- 
solvency Act, is based on the principle of Hindu law enur- 
ciated by a Bench of this Court in Bawan Das v. Chicne (*). 
That case also arose out X insolvency proceedings as here*and 
the same question was in dispute as to the vesting of a Hindu 
father’s property in the receiver. At page 157 of the report, 
it was observed: ` 

“If we may refer to another principle of Hindu law we may 
note that in the event of a suit for partition by these minor 
sons against their father provision would first be required to 
be made for all debts due by the joint family as such including 
debts due by their father (vide Trevillion’s Hindu law, Second 
Edition at page 355 and the authorities there cited)”. 


The appellants’ learned counsel desired to distinguish this 
ruling on the ground that the receiver wasin this case 
attempting to take possession of the separate property of the 
sons. That of course he could not do, wide Devaguptapy 
v. Vaddadi (*). Here, however, the receiver .has stepped in 
at the partition and not after. He was vested with all the 
property which devolved on the insolvent after the date of the 
order of adjudication and before his discharge—section 28 


(4). 


- As soon as the sons received joint family property at 


partition, the right became vested in the receiver of taking. 


that property to pay the Hindu father’s debts. The receiver 
did not become entitled to this right subsequent to the partition. 


The sons are liable to contribute towards the payment of 
any such debts of the father as are not tainted with immorality. 
The appellants’ learned counsel pointed out that the receiver 
will, therefore, have a fund out of which certain debts may 
be paid rateably and not others. This position was said to 
be contrary to the scheme of the Insolvency Act. We do not 
think that there is anything in the Act to probibit the receiver 
from holding such a fund. 


The sons have not had ^an opportunity given to them to 
prove the immorality of the debts. This shall be done ndw. 
We modify the lower appellate court’s decree and remand the 
case to the trial court for a determination of the scheduled 
debis which may be proved by the sons to be tainted with 
immorality. The sons shall be bound to contribute to the 
rest of the debts and shall be paid the balance, if any, of the 
proceeds of the property. ‘This order is passed under Order 41, 
rule 23. Costs here and heretofore shall abide the result. 


° (1) [1922] 20 A. L. J. Ra, 155. . 
a) L L, R, 38 Mad., 1120, 
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s. $ ° HAR NARAIN 
versus 
i EMPERORS 


fudion Penai Code, section I79— Quest ns io wiiness by Court— 
Irrelevant replies—Court’s a de io arrive at truth frustrated 
—Offence, naġure of. 

Where, in a murder case, a witness persisted in refusing to 
answer material and important questions put to him repeatedly by 
the Court with tbe result that the Judge’s attempt to get at the 
truth was partially frustrated, held, that the witness was guilty 
of an offence under section 179 of the Indian Penal Code and 
not under section 228. 

CRIMINAL APPEAL from an order of E. T. Taurston Eso., 
Sessions Judge of Budaun. 


Mushtaq Ahmad, for the appellant. 

R. Malcomson (Assistant Government Advocate), for the 
Crown. 

The following judgment was delivered by 


Mukerji, J.—This is an appeal by one Har Narain who has 
been convicted of an offence under section 228 of the Indian 
Penal Code under proceedings taken under section 480 of the 
Criminal Procedure Code. The sentence inflicted is a fine of 
Rs. 200, in default one month’s simple imprisonment. There 
is also an application in revision on behalf of Har Narain. This 
was filed against the contingency that no appeal lay. There 
can be no doubt that an appeal lies and, therefore, the applica- 
tion in revision is rejected. 

The facts given in the judgment by which the appellant was 
convicted are more or less summary, but they do indicate what 
really happened. To understand the whole circumstance, it 
would be necessary to know the facts of the case which were 
before the Sessions Judge. 


It appears that six persons were charged with murder and 
the learned Sessions Judge wag hearing the case against those 
tnen. The person murdered was one Misri. Badri Prasad was 
his brother. Badri Prasad said, among other matters, that he 
saw the actual murder from the roof of his house and also 
noticed who were the persons that committed the murder and 
were present at the time. The learned Sessions Judge wanted 
to get at the bottom of the case and sent for the appellant, Har 
Narain, under section 540 of the Criminal Procedure Code 
inasmuch as Badri Prasad had stated that shortly after the 
murder Har Narain, the Mukhia of the village, had arrived op 
the scene. When Har Narain was under examination he was 


‘asked, vide his statement on the file of the sessions trial, what 


* Cr. A. No, 383 of 1924. 
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Badri Prasad had stated to him. Evidently the appellant would 
not say anything beyond this that Badri Prasad did not mention 
any namits, that is to say, Badri Prasad did not” mention if he 
had seen the accused persons at the time of the murder. The 
learned Judge has noteAthe question put by him and the*answer 
given by the witness in the deposition itself. This shows that 
he despaired of having a relevant answer to his questions and 
was obliged to take the extreme step of takin® down the ques- 
tion in order that the answer and the question together might 
show how things were going on in his court, His note runs 
as follows :— 

“ Note:—This witness, asked again and again what. Badri 
said, will reply nothing but only ‘He named no one”. Asked 
if Badri said how the murder happened and whether he | gave any 
other information, the witness merely replies ‘He named no gne’.” 

It is clear that the Judge was attempting to find out whether 
Badri's story was true and whether on the arrival of the Mukhia 
he had given out in detail the story which he gave subsequently 
in court. 

It has been urged before me that the witness did not under- 
stand the question and in any case he never wanted either to 
insult the court or to interrupt it while sitting in a stage of 
judicial proceeding. I agree that this is really not a case under 
section 228 of the Indian Penal Code. ‘The case really comes 
under section 179 of the Indian Penal Code. That is a section 
which is covered by section 480 of the Criminal Procedure 
Code and the learned Judge could take action under the said 
rule of procedure. 

On the question whether the witness deliberately refused 
information or whether he did not understand the question of 
the court, I think we must accept the Judge’s version of the 
story. The question has been taken down in the vernacular 
record as also the answer. When the witness persisted in giving 
no information beyond this that Badri mentioned no names, he 
certainly refused to answer the questions that had been put to 
him. As-I have already stated, the learned Judge wanted in- 
formation as to what, if anything, Badri stated to the witness, 
as to the murder. The answer that Badri mentioned no names* 
was no answer to the question put to him. The result was 
that the Judge’s attempt to get at the truth was partially frus- ° 
trated by this witness. 

I alter the conviction from one under section 228 of the 
Indian Penal Code to one under section 179 of the same Code. 
As to the sentence I think that having tegard to the extremely 
grave nature of the case which was being heard by the learned 
Sessions Judge, the conduct of the appellant was very very 
‘reprehensible. I, therefore, refuse to interfere with the sentertce. 


š Conviction altered. 
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MUKERIL J. Penal Code, seclion 171 (f)—W ken inap plicable—Allempl to commit 
. an offence—When act does not amounl to. 
An act, to amount to an attempt to commit an offence, must 
‘ be such that if not prevented, it would complete the offence, 


The usual method of voting at an election was for the voter 
to obtain a paper called the signature slip and thereupon to 
go to the election officer and obtain a voting paper, Applicant 

ú went to an election officer in charge of signature slips and 
e ` produced a certain piece of paper bearing a certain number. 
"The name L appeared in the electoral roll against that number 
and applicant professed to be L, Ultimately applicant admitted 
fhat he was not L. Held, that applicant was not guilty of an 
attempt to commit the offence of fraudulently applying for. a 
oting paper and thereby persqnating at election. 5 


CRIMINAL Revision frém-an order of H. “J Berz Ese, 
Sessions Judge of Jhansi. 
`K. N. Laghate, for the applicant. 


R. Malcomson Assistant Government Advocate, for the 


Crown. | ee 
‘The following judgment was delivered by ` l oe 
Mukerji, Js MUKERJI, J.—I think in this case the conviction must be set 
‘aside. The applicant, Malkhan Singh, was convicted by a 
Yearned Magistrate of the offence under section 171 (f) of the 
Indian Penal Code. On appeal the learned Sessions Judge changed 
‘the conviction into one under section 171 (f) read with section 
511 of the same Code. : 
In this Court the contention is that the facts found did not 

. amount to an attempt to commit the principal offence. 


A Iethink this contention is. right. I proceed on the facts as 
have been found in the judgments of the courts below. It 
. appears*that the procedure for voting’ is something like this. 
The voter goes to an officer, who issues what are known as 
“signature slips”. He has to state, or in some other way in- 
dicate to that’ officer, who he is. On ascertaining that. the appli- 
‘cant isa real voter, the officer, in whose charge the. signature 
slips are, issues one to the applicant. The applicant then signs 
‘the signature slip, and on the ‘strength of that signature slip 
ohtains a voting reper ; e 
* Cr, Rev. No. 388 of 1924, a 
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It -is ‘the- application for a voting paper by a wrong person CRIMINAL 
that hag been made punishable under section 171 (f} of, the alos 
Indian Penal Code, In this particular case what happened was — 
this. The applicant went to the officer who had the custody of MALKHAN 
signature slips. He dij not give out his name but profluced a ok 
certain piece of paper which bore a certain number. The officer EMPEROR. 
looked at that number and then looked at the electoral roll and 777, J 
discovered that against that number the ndme of one Lochoo ae 
appeared. On being asked by that officer if he was Lochoo, the 
applicant said he was. A patwari of the village was there and 
he said that the applicant was not Lochoo but was one Malkhan 
Singh. There was a dispute and ultimately the applicant admitted 
that he was Malkhan Singh and not Lochoo. The question 
then is whether what the applicant did amounted to an attempt ë 
to commit the offence of fraudulently applying for a voting ° 
paper, and thereby personating at election. 


‘It appears to me that an act, to amount to an attempt, must 
be such that if not prevented, it would complete the offence. In 
this case the obtaining of the “signature slip.” was an act’ which 
by itself would not have amounted to an application for a voting 
paper. The applicant was frustrated in the act of obtaining a 
signature slip. If he had not been frustrated, all that he would 
have committed was the obtaining of a signature slip on false 
pretences. The completion of this act would not have amounted 
to a completion of the act of applying for a voting paper. I 
hold that the offence has not been brought home and the con- 
viction should be set aside. T set aside the conviction and sentence 
and order the release of the applicant. The fine, if paid, will 
be refunded, 

Conviction set aside, 





BHAGWAN DAS l CRIMINAL, 
o VCTSUS l 1924 
EMPEROR.* . e August, 19. 


Procedure—Sessions Judge— Crown as much a party as ihe accused— MBKERJI J 
Couri hearing a revision—Appellani admilted to bail—Sentence , a 
— When suspension to be presumed. 
The Crown is as much a party before the Sessions Judge as 
the accused person. Any motion that has to be made before 
the Sessions Judge should, therefore, be through the Govern- 
ment Pleader and not byan “official” or “demi-official” 
letter from the District Magistrate as representing the Crown, 


Whenan appellate court, or a court hearing a revision, admits 
the apþellant or the applicant to bail or orders that a fine 


* Cr, Mis. No. 156 of 3924. 
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should not be paid up till the disposal of the case, hé thereby 
orders the suspension of the sentence, 


The parties ‘were not represented, 
The following judgment was delivergl by 


Muxeryt, J.—These two Criminal*Miscellaneous cases No. 
156 and No. 157 of 1924 have arisen out of a single reference 
made by the lcarnad Sessions Judge of Meerut. 


It appears that one Bhagwan Das was tried at the instance 
of one Siddiq Ali and was convicted under section 504 of the 
Indian Penal Code by a summary trial, and was sentenced to 
pay a fine, of Rs. 200. A revision against this conviction and 
sentence was filed before the court of the learned Sessions Judge 
and was transferred to the court of the learned Additional 
Sessjons Judge hearing cases from Muzaffarnagar District. 
There was another criminal case against the same person, 
Bhagwan Das, and as the result of that case he was convicted 
of an offence under section 298 of the Indian Penal Code and 
was sentenced to undergo rigorous imprisonment for one year 
and to pay a fine of Rs. 300. Against this conviction and 
sentence Bhagwan Das appealed to the Sessions Judge of Meerut 
and the appeal in the ordinary course was transferred to the 
court of the Additional Sessions Judge hearing cases from 
Muzaffarnagar. At the instance of the learned District Magis- 
trate of Muzaffarnagar the learned Sessions Judge got the 
records of the two cases and wanted to hear them himself. 
Objection was taken before him that it was not probably right 
for him to do so, as he had no jurisdiction to withdraw cases 
which had been transferred to the learned Additional Sessions 
Judge. The learned Sessions Judge has accordingly sent up 
this reference to this Court asking for a ruling whether he has 
got jurisdiction to hear the appeal and the application for 
revision; and, if not, requesting the court to transfer the cases to 
his court. 

As a matter of procedure it may be pointed out for the 
guidance of courts below that the Crown is as much a party 
before the Sessions Judge as the accused person. Any motion 
that has to be made before the Sessions Judge should, therefore, 
be through the Government Pleader and not by an “ official” or 
“ demi-official ” letter from the District Magistrate as represent- 
ing the Crown. ‘The proper course, therefore, should have been 
for the Government Pleader to make an application to the 
learned Sessions Judge to re-transfer the cases to his file. 

Coming to the reason for transfer, it appears to me there 
is none at all. The learned Sessions Judge does not give any. 
The learned District Magistrate has taken exception to the 
order of the Additional Sessions Judge of Muzaffarnagar be- 
cayse he stated in his ogder, admitting the appellant in one case 


. 
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and applicant in the other to bail, that he had ordered the CLVEL 


suspension of the sentence. When an appellate court or g court 1924 
hearing asrevision admits the appellant or the applicant to Bail . — 
or orders that a fine should not be paid up till the disposal of PHACWAN 
the case, he thereby ord&s the suspension of the'ʻsentences ‘The ai 


learned District Magistrate does not take exception to the order EMPEROR. 
as to bail but he finds that there was no justification for the  4),7.,;; J. 
order suspending the sentence. As I have poi&ted out, the two ane 
are one and the same thing. It is clear, therefore, that there 

was nothing in the conduct of the Additional Sessions Judge of 
Muzaffarnagar which should have induced the Crown to desire 

that the case should be heard by any other Judge. The learned 

District Magistrate also pointed out to the learned Sessions 

Judge of Meerut that the cases bad excited the two Hindu and 
Muhammedan communities of Muzaffarnagar and that it was œ 
therefore desirable that the cases should be heard by a Judge 

who was neither a Hindu nora Muhammedan. On principle, I 

deprecate this sort of proceeding. The officers of the Crown 

in the majority of cases are bound to be either a Hindu,or a 
Muhammedan and if parties are allowed to chose their courts, 

it would not be easy to please them all. In those unfortunate 

cases in which an Indian and a European are arraigned on 

either side, if either party wants a court, the presiding officer 

of which is neither an Indian cr a European, it would be 

difficult to please him. On principle, therefore, it is to be 

regretted that the learned Sessions Judge of Meerut should 

have been asked to take up the cases. 


In this particular case there is however one point, which is 
this, that Bhagwan Das, the appellant in one case, and applicant 
in the other, does not take exception to the learned Sessions 
Judge of Meerut hearing the appeal and revision. No doubt 
he says that as the learned District Magistrate so wishes, he 
would not mind if the cases be heard by the learned Sessions 
Judge of Meerut. Thus we have the fact thaf one party wants 
that the case should be heard by the learned Sessions Judge of 
Meerut and the other party agrees. In the circumstances I a 
order that the two cases, namely the appeal and the revision, 
be retransferred from the court of the Additional Sessions 
Judge of Muzaffarnagar to the court of the Sessions Judge of 
Meerut. 
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crmemay 7 ` RAM NATH . 
1924 X ; versus 6 
September, 3 EMPEROR. £ 


MUKERJI, J. Indian Penal Codg sections 171 (f) and 465—False personation— 
Abetment due to recklessness but with good motive—Effect of 
—Sanction from local Government before prosecution—When 
provision cannot be overridden—Two provisions—Preference, 
question of. 

Where the Law clearly says that it is a condition precedent 
to the prosecution that a sanction shall be obtained from the 

e Local Government, it is not open to any subordinate authority ` 
bg . to override the provision of the law by saying that the offence 
` falls under another section of the Indian Penal Code not 

»necessitating such sanction, 

Where there are two provisions, one specific and the other 
general, the specific provision ought to be applied i in preference 
to the general one, 

Where applicant unintentionally but recklessly abetted the 
offence of false personation at a municipal election, held, that 
he could not be accused of an offence under section 465 of 
the Indian Penal Code. (Section 171 (f) of the Penal Code, 
referred to.) 


CRIMINAL Revision from an order of PANDIT SHIMBHU 
Nats Duby, Sessions Judge of Muttra. 


Sir Tej Bahadur Sapru, Narain Prasad Asthana and Satish 
Chandra Das, for the applicant. 


R. Malcomson (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered by 


Mukerji, J.—The applicant Babu Ram Nath, who is a 
practising Mukhtar at Agra, was convicted by a first class 
-- ~ Magistrate of Agra of the offences under sections 419 and 465 

of the Indian Penal Code, read‘with section 114 of the same 

* Code. He was sentenced to undergo rigorous imprisonment 

* of two.years. He appealed. The learned Sessions Judge found 

* that the case of abetment of cheating under section 419 of 

the Indian Penal Code had not been established. But be was 

of opinion that the applicant was guilty of abetment of an 

offence under section 465 of the .Indian Penal Code and sen- 
tenced him to undergo simple imprisonment of one year. 


In this Court several points have been taken. But before 
the points urged are mentioned, it would be necessary to know 
exactly what the caseis. 


* Ge, Rev, No. 450 of 1924, 


Mukerji, J. 


. * L 
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It appears that a keenly contested election to the Municipal 
Board of Agra was going on. The applicant was one eof jhe 
candidates for election. There were two vacancies in Board 
and there were five cagdidates. Dr. Ram Sarup Sdrin was 
one of the other four gandidates and the applicant dnd Dr. 
Ram Sarup being friends worked together. Indeed it was 
Dr. Ram Sarup and his agents who tried for the successful 
election of both. The 24th of March, 1923 was the date of 
election. Election was going on at the premises of the Munici- 
pal office. A certain person whose identity has not becn 
established, came forward and claimed to be one of the voters, 
vig: Hari Shanker. According to the rules, this man, profess- 
ing to be an illiterate person, put his thumb-mark on the docu- 
ment exhibit I, called ‘signature-sheet’ and the applicant, Ram 
Nath, put his signature on the document as a witness avho 
knew the voter. It has been established that the man who 
represented Hari Shanker was not the real Hari Shanker and 
that the applicant attested the signature-sheet without knowing 
that the person who put his thumb-mark to the sheet was not 
the real voter. 


Several points have been urged against the validity of the 
conviction and these are:— 


(1) That, there could be no prosecution without a sanction 
of the Local Government under section 196 of the Criminal 
Procedure Code, as the offence committed was really one under 
section 176 (F) of the Indian Penal Code. 


(2) That the attestation was made innocently and without 
any intention to abet a forgery. 


(3) That attestation was wholly unnecessary’ and, there- 
fore, no offence has been committed. ; 


Point No. 1—By Act 39 of 1920, a new chapter described 
as “ Chapter 9 (A), of offences relating to elections ” was added 
to the Indian Penal Code in 1920. One of these offences as 
described in section 171 (D} is as follows :— 


« Whoever, at an election, applies for a voting paper or 
votes in the name of any other person, whether living or dead, 
or ina fictitious name, or who having voted once at such 
election applies at the same election for a voting paper in his 
own name, and whoever abets, procures or attempts to procure 
the voting by any person in any such way commits the offence 
of personation at an election”. 


By section 171 (F), the offence of personation at election 
was declared to be punishable with imprisqnmient of either 
description for a term which may extend to one year or with 
fine or with both. ° 


CRIMINAL 
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The description of the charge brought against the applicant 
clearly shows that it is alleged that the applicant committed the 
offence of personation at election. It is true that according to 
the rulings of the Allahabad High Courg and some other Courts 
whoever prepares a false document forethe purpose of establish- 
ing a claim, which need not necessarily be claim to property, 
must be deemed ,to be guilty of forgery and whoever aids or 
instigates the commission of such an offence must be taken to 
have aided or abetted such forgery. It must, therefore, be 
conceded that, under certain circumstances, the false preparation 
of a signature-sheet may amount to forgery within the meaning 
of section 463 of the Indian Penal Code. It is also to be - 
remembered that there are rulings of certain High Courts 
establishing a contrary proposition, t. e., where it has been held 
that-to commit forgery it is necessary to lay a claim to property. 
It may be due to this conflict of opinion or it may be due to 
somes other motive, but it is a fact that the legislature has 
thought it fit to define as a separate offence, apart from the 
offenee of forgery, the false preparation of a document like a 
signature-sheet. The question, therefore, is whether, in the cit- 
cumstances, the offence committed is one under section 171 (F) 
of the Indian Penal Code or one‘ under section 465 of the same 
Code. 


It appears to me that where the offence in question has 
been specifically described and designated by the legislature, it 
is not open to any court to say that, although the offence may 
be specifically one under section 171 (F) of the Indian Penal 
Code, it falls equally under section 465 of the same Code and 
that, therefore, it is open to the court to try the offender under 
either of the two sections. Where there are two provisions, 
one specific and the other general, the specific provision ought 
to be applied in preference to the general one. If this view be 
correct, the offence committed must be treated as one under 
section 171 (I*) of the Indian Penal Code in preference to 
section 465. 


Lam fortified in this view by two circumstances. One is 
that the offence of personation at election has been made 
punishable by section 171 (f°) with imprisonment extending to 
one year only, while the offence under section 465 is punishable 
with imprisonment which may extend to two years. Lvidently 
the legislature did not want that a case like this should be 
treated as an ordinary case of forgery. The second circums- 
tance is this that the Icgislature has deliberately said that no 
prosecution under Chapter g (A) of the Indian Penal Code 
shall be undertaken without a sanction of the Local Government. 
Where the law '‘cleasly says that it is a conditior precedent fo 
the prosecution that a sanction shall be obtained from the Local 
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Government, I do not think it is open to any subordinate CRIMINAL 

authority .to override the provision of the law by saying that ei 

the offence falls under another section of the Indian Penal Code — 

and as no sanction is ae forthe prosecution under that RAM NATH 
ay 


section, the offender m prosecuted without any sanction. EMPRROR: 


The result is that, in my opinion, the prosecution cannot Mukerji, Js 
stand, b 


It has been urged by the learned Assistant Government 
Advocate that the question now before me has really been 
definitely answered by a Bench of two Judges of this High 
Court and that, therefore, I am bound to hold that a prosecution 
of the appellant under section 465 of the Indian Penal Code is 
valid. It appears that the case was started in this way. When 
the applicant was elected to a seat on the Municipal CounciJ,a = « 
rival candidate, Seth Bhik Chand, put in an election petition to , 
have the election of the applicant set aside. The matter went 
before the Commissioner of the Agra Division and that learned 
officer, after an enquiry, found that there was a false pergona- 
tion by somebody of the voter, Hari Shanker, and that the 
applicant had been guilty of attesting the signature-sheet. The 
Commissioner, therefore, ordered the prosecution of the appli- 
cant, The applicant, thereupon, came before this Court with a 
petition to revise the order of the Commissioner. The learned 
Judges who heard the petition came to the conclusion that they 
had no jurisdiction to revise the order of the Commissioner. 
But it appears that several points were taken before the Bench 
and the judgment of this Court does contain some remarks 
as to those contentions. In view of the fact that the case 
was decided on the ground of want of jurisdiction in the High 
Court, the remarks of the Hon’ble Judges are no better than 
obiter dicla. These remarks, however, would be entitled to 
utmost respect from me. Ihave carefully examined the judg- 
ment in the aforesaid revision case and 1 find that the learned 
Judges never definitely decided any of the contentions now 
before me. I find that they used the expression ‘ prima facie’ 
when considering whether an offence which would fall under 
Chapter 9 (A) of the Indian Penal Code may be also treated as ° 
falling under section 465 of the same Code. Then, 1 figd their œ 
Lordships remarking that the matter raised before them was œ 
really a matter for the consideration of the criminal courts. 
Their Lordships were sitting on the civil side of the High 
Court. Then, the judgment further shows that the suggestion 
had been thrown out, evidently on behalf of the prosecution, 
tbat offences of a minor kindalone fell within the Chapter 9 

A) of the Indian Penal Code and serious offences like forgery 
were punishable under other provisionyof the Code. I fird 
myself, therefore, unable. to accept the case of Ram Nath v, 
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criminal Hmperor (1) as an authority for the point now argued be- 


I@zq fore me. @ .' 
Te The result is that the application should succeed on the first 
RAM NATH . E 
J point alone. , ’ 
EMPEROR Second and third points may be tf ken together. I am unable 





Mukerji, J. toagree with the contention of the learned counsel for the 
„applicant that where a voter puts his thumb-mark on the 
signature-sheet, it is not necessary for any body to identify the 
voter’s thumb-inark on the document, In fact, the column 3 of 
the signature-sheet, as recorded in the Devanagri character, 
itself shows that it is contemplated that somebody should attest 
the thumb-mark of an illiterate voter. ‘The contention of the 
learned counsel was based on the language of rule 43 of the 
Municipal Manual, part II. The language used is loose and it 
cafinot be said definitely that the attestation is not necessary 
' in the case of a thumb impression. The question, however, is 
not whether the attestation of the thumb-mark was required by 
law or not. But the question is whether the attestation was 
made with a view to abet forgery. 


The question for consideration, in other words, is whether 
the applicant abetted the commission of forgery by attesting 
the thumb-mark of the person who personated Hari Shanker. 
Coming to the evidence, the whole of which has been read out 
to me, it appears that the applicant never knew Hari Shanker. 
Hari Shanker, although he has been misdescribed in the elect- 
oral roll as a shop-keeper, is really an Assistant in one of the 
Government of India Offices and is now on deputation to a 
certain Indian State. He swore that he never knew the appli- 
cant. ‘There is no evidence that the applicant knew the man 
who personated Hari Shanker. The witnesses Jageshar Prasad, 
who is an assistant to the polling officer, and Mr. Keshab Deo, 
the polling officer, tells us in what manner the election was 
proceeding. It appears from their evidence that the practice was 
this, There were present at the election either the candidates 
themselves and their agents or the agents alone. In the case of 
the applicant, as 1 have said above; Dr. Ram Sarup’s agent was 

* working for him. Whenever a voter appeared, somebody would 

- announce (this somebody would generally be the agent ofa 
e candidate) that such and such voter was proceeding. The voter 
would be asked his name, his parent’s name etc. On his replies 
tallying with the electoral roll, he would be given a signature- 

sheet with the serial number and the name of the voter written 
down on it. The man then would mark it cither with a pen 

or would put his thumb-mark on it. Then, the party who 
expected the voter to vote for him, would attest the signature- 
sheet. In the present case, the applicant who didnot know dil 


3 (1) [1924] 22 A. L. J, Ro, 497. 


VoL. XXIL] HIGH COURT, I1II 


his voters, adopted the procedure prescribed above. In the lang- 
uage of the assistant to the polling officer, Jageshar Prasad, 
“ On“that day, if the agent or the candidate dif not know the 
illiterate voter, he would ascertain from his men abont the 
voter and then put hÙ signature on the signature-sheet’« 
Jagesbar Prasad clearly says that when the man who personated 
Hari Shanker appeared before him, nobody stated that the man 
was not Hari Shanker himself. Mr. Keshab Deo says: 


“ Babu Ram Nath accused was near the clerk who was writing 
the slip and witnessing the slip of the voters.......... Before 
witnessing Babu Ram Nath used to ask others about the voters 
as to their identity. He also made similar enquiries from his 
workers ”. 
It will, therefore, be scen that the polling officer corroborates 
Mr. Jageshar Prasad. The applicant’s case is that what he edid 
was this. The voter appeared having been announced by some- 
body. He did not know the man. He asked him his mame, 
his father’s name and then asked his electioneering agent if 
the man was really Hari Skanker. Having been satisfiede that 
such was the case, he put his initials to the signature slip. 
There can be no doubt that this is exactly what has happencd. 
AsI read the judgment of the learned Sessions Judge, he also 
thinks that this is exactly what has happened. He does not 
charge Jageshar Prasad with having had knowledge of the fact 
that Hari Shanker had been personated and with having known 
that the man who put his thumb-mark cn the signature-sheet 
was not Hari Shanker himself. The learned Judge, however, 
thought that the applicant was reckless and however honest his 
motive was, he led the authorities to believe that the impostor 
was Hari Shanker and thereby facilitated the obtaining by the 
impostor of a voting paper. 


There is an essential difference between a reckless act, for 
which a man may be held civilly liable, and a criminal act, for 
which he may be punished by imprisonment or fine. In my 
opinion the applicant acted in perfect good faith, although un- 
doubtedly recklessly. He ought to have known that it was, his 
attestation which really mattered and he had no right to say 
on the authority of his agents that he knew that the mgn who 
marked the signature-sheet was the right man. I am, however, 
clear that the applicant did not intentionally aid the commission 
of the offence of forgery. He did aid it, no doubt, but he did 
it unintentionally. 


To the facts of the present case, clauses I and II of sec- 
tion 107 of the Indian Penal Code do not apply. It is only in 
the third clause that the case may be said to fall. The thigd 
clause is this :— > 
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“CRIMINAL, “ A person abets the doing of a thing who intentionally aids 
ieee by any act or illegal omission the doing of that thing”. The 
a. intention should be to aid the commission of a crime’ A. mere 


RaM NATH giving of an aid will not make the act an abetment of an of- 

‘Emperor. fence if the person who gave the aif did not know that an 

— offence was being committed or cofitemplated. The intention 

Mukerji J. should be to aid an offence or to facilitate the commission of 

an offence. But if the person who lends his support does not 

know or has no reason to believe that the act which he was 

aiding or supporting was by itself a criminal act, it cannot be 

said that he intentionally aids or facilitates the doing of the 

offence. I will give an example. A, Band C are friends. A 

and B have fallen out, so much so that A is determined to 

shoot B. A goes to the house of C, and on some pretext or 

ə . Other induces C, to call B to his house. C has not the least 

idea that A would shoot B on his arrival. B arrives and is 

murdered by A. A committed murder. Can it be said that C 

is guilty of abetment, because he “intentionally aided” A? C 

did give his aid in calliag B to his place. But he never knew 

‘why’A wanted him to send for B. Whatever C did, he did 

- intentionally, for his intention it certainly was that B should 

come. But it was not C’s intention that a crime should be 
committed. C cannot be held guilty of abetment of murder. 


I am clear, therefore, that on the facts no charge of abet- 
ment of the offence under section 465 has been established. 


The application succeeds. I set aside the convicticn.and 
sentence aod order that the applicant be restored to liberty. 


Application allowed. 
Conviction set aside. 


CIVIL RAFAT-UN-NISSA BEGAM (Defendant) 


1934 versus, 
Noventr, 2, HUSAINI BEGAM arias DILBARI BEGAM (Plaintiff) * 


pans Cok Registration Act, sections 32(b) and 35 (1) (c)—Deceased execut- 
iccork | ant-Document presented for registration by one of the heirs-at- 
law—Validily of—Irregularity of procedure—What amounts to. 
So far as the provisions of section 32 (b) of the Registration 

Act can be applied at all tothe case of a deceased executant, 
it is sufficient if the document is presented for registration by 

a person who is a representative of the estate of the deceased. 

It is not necessary for the entire body of persons, who between 
them represent the whole estate, to join in making the present- 

e ation, A 2 


¢ 
* F. A. No. 414 of 1921.. 





VOL. XXIL] HIGH COUR 1113 


Where the heirs-at-law of a deceased executant included a sis- 
ter and two brothers, and the brothers personally admitted exe- 
cution of the document before the Sub-Registrar but the sister 
instead of appearing in person sent her husband wh> held a 
general power of attorgey on her behalf, held, that even Assum- 
ing that the Sub-Registrar committed an irregularity of proce- 
dure in accepting the husband’s admission of execution, that 
would, so far as section 35 (1) (c) of the Régistration Act was 
concerned, amount to no more than an irregularity of procedure 
curable by the provisions of section 87 of the same Act and 
would not affect the validity of the registration. Pakran v. 
Kuhammed, I. L. R, 23 Mad., 580 and Hardei v. Ram Lal, 
I L. R., rı All., 319, followed. 

First APPEAL from a decree of BABU GANGA tas, Sub- 
ordinate Judge of Moradabad. 


Peary Lal Banerji and Durga Prasad, for the appellant. ` 
B. E. O'Conor, for the respondent. ° 
The judgment of the Court was delivered by 


Piccor?, J.—This is an appeal by one of the defendants to 
a suit in which a certain lady, Nawab Husaini Begam, as plaint- 
iff, sought to enforce certain rights alleged to exist in her 
favour under a mortgage-deed purporting to have been executed on 
the 6th of December, 1918 by one Musammat Hashmat-un-nissa. 
The said executant died on the 13th of December, 1918. Under 
Muhammadan law her heirs were her two brothers, Aziz-ud-din 
and Sami-ud-din, and her sister Musammat Rafat-un-nissa. It 
is this sister who is the appellant before us. It so happens, how- 
ever, that Musammat Hashmat-un-nissa had also left a will, 
under which she bequeathed the one-third share in her estate, 
over which she had power of disposition under the Muham- 
madan law, to two persons named Mushtaq Ali and Murshid 
Ali. All these persons were impleaded as defendants to the 
suit. Various defences were raised in the trial court, all of which 
have been overruled, and the suit has been decreed against all 
the defendants. As already noted, the appeal is by Musammat 
Rafat-un-nissa Begam alone? The memorandum of appeal be- 
fore us raises really two points. Six out of the seven para- 
graphs of which the memorandum of appeal consists amount in 
substance to a plea that the plaintiff, having been put to proof of 
the fact, has failed to prove actual and intelligent execution of 
the deed in suit by Musammat Hashmat-un-nissa. We have 
been taken through the evidence, which is also discussed in 
detail in the careful judgment of the learned Subordinate 
Judge. We agree with the trial court that importance attaches 
to the evidence given by the scribe Mohan Lal, who was also 
aa attesting witness, and that no adequate cause has been shown 
for distrusting the evidence of this witness. Of the marginal 
witnesses to the deed two were brothers Of the executant, one 
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was an agent of the mortgagee, and one was a karinda of the 
executant of Jong standing. The witnesses examined at the 
hearing were one of the brothers by name Aziz-ud-din, the 
agent by name Shams-ud-din, the scybe Mohan Lal, and a 
witness named Ali Husain Khan, who benefited under the 
mortgage deed to this extent that a small promissory note in 
his favour was tg be paid off out of the consideration. On this 
part of the case we are content to say that, having weighed all 
the arguments addressed to us in support of the appeal, we see no 
good reason to dissent from the finding of the trial court. We 
agree that execution of this document by Musammat Hashmat- 
un-nissa-is proved according to-law. ` 


The remaining plea taken in appealis one of law. It is 
contended that this document, even though executed by the lady 
in her Jife-time, is now of no effect and not receivable in 
evidence, because it has not been duly registered. In this con- 
nection our attention was drawn to the fact that it was presented 
for registration at the office of the Sub- Registrar at Moradabad, 
whereas the property principally affected by the mortgage is a 
share ina village situated within the jurisdiction of the Sub- 
Registrar of Thakurdwara. The document, however, purports 
to include a small parcel of land in the town of Moradabad. 
It does not appear to us that the defendants laid any stress on 
this point in the trial court. Consequently there are no materials 
before us on which we can hold that the executant did not in 
good faith intend to convey by way of mortgage this small 
parcel of land as well as the share in the village of Sarkara. 
We find no flaw in the registration proceedings on this account. 

The other point taken is that there was neither a valid 
presentation of the document before the Sub-Registrar of 
Moradabad, nor a satisfactory admission of execution, so as to ` 
justify the registration of the document. We. shall have to 
refer in this connection to two distinct sections of the Registra- 
tion Act (No. XVI of 1908). One is section 35 (1) (c), 
which deals with the admission of execution in the case of a 
document the executant of which*is dead; the other is section 
32 fb) which relates only to the presentation of the document. 
The facts with which we have to deal are the following :— As 
already mentioned by us, Musammat Hashmat-un-nissa died 
seven days after the execution of the deed. Ten days after 
her death her brother Sami-ud-din, who was one of her heirs 
under the Muhammadan law, and therefore a legal represent- 
ative of her estate within the meaning of those words as used 
in the Code of Civil Procedure, presented the document in suit 
to the Sub-Registrar of Moradabad, with a prayer that it 
might be registered, In his petition he gave the names of 
the remaining heirs-at-law of the deceased lady, namely, his 
own brother, Aziz-ud-din, and Musammat Rafat-yn-nissa Begam, 
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the appellant now before us. He said nothing about any 
will left, by the deceased, or the rights of legatees. under 
such will; and this in spite of the fact that tfe heirs-at-law 
had only a few days Refore come to terms with thelegatees 
and executed a document under which they agreed tlfat the 
will should stand. Sami-ud-din’s prayer was that the Sub- 
Registrar should issue notice to the remaining heirs-at-law 
and call upon them also to admit execution fof the deed. He 
himself admitted execution there and then took out a portion of 
the sale consideration, being his rateable share as an heir-at-law 
out of that portion of the consideration which had bcen left 
over to be paid at registration. The other brother, Azjz-ud-din, 
appeared before the Sub-Registrar in obedience to a summons, 
He too admitted execution and took out a similar share of the 
sale consideration. The appellant, Rafat-un-nissa Begam, never 
appeared in person before the Sub-Registrar of Moradabad, but 
sent her own husband who held a general power of attorney 
on her behalf. This gentleman also admitted execution and 
took out the balance of the Rs. 1,300 which had been left.to be 
paid at registration. The first contention for the appellant is 
that Jamil-ud-din was not entitled to admit execution as 
agent of his wife, because he did not hold a special power of 
attorney to that effect. The learned Subordinate Judge has 
remarked, and, in our opinion, rightly, that, even assuming that 
the Sub-Registrar committed an irregularity of procedure in 
accepting Jamil-ud-din’s admission of execution, this would, 
so far as section 35 (1) (c) of the Registration Act goes, 
amount to no more than an irregularity of procedure cur- 
able by the provisions of section 87 of the same Act, and would 
not affect the validity of the registration. On this point the 
court below has referred to a decision of the Madras High 
Court, Pakran v. Kunhammed and others ('), whichis directly 
jin point and which in substance follows an older decision of 
this Court, Hardet v. Ram Lal (°). The real‘difficulty raised by 
the appellant’s contention turns, however, on the wording of 
section 32 (b) of the Registration Act. If there has been no 
valid presentation, it is contended that the Sub-Registrar of 


Moradabad never bad any jurisdiction to deal with this docu- * 


‘ment, that the provisions of section 87 of the Act are inopera- 
tive, and, in short, that the document bas not been registered 
according to law. The words of the clause are to the effect 
that the document is required to be presented at the proper re- 
gistration office “ by the representative or assign ” of some per- 
son “executing or claiming under the same”. Now, as we 

“have pointed out, the actual presentation of the document was 
by one of the legal representatives of the deceased lady. The 

-° (1) Ld. R., 23 Mad., 58 5. = 
(2) LL. R, u All, 319. 
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contention before us is that the word “representative ” in the 
clguseabove quoted must be read as including the plural “ re- 
presentatives ”, and that in the case of a deceased pefson there 
is no valid presentation on behalf of fhe executant unless the 
whole*body of ‘persons representing {he estate of the deceased 
join in making the presentation. In our opinion this is one of 
those cases in which the context is repugnant to the idea of 
making the singlar word include the plural in the manner in 
which the appellant contends. When we look at section 35, 
which we have already considered, it is obvious that if any per- 
son who is a representative of a deceased executant appears and 
admits execution of the document before the Sub-Registrar, 
that document must be registered, at any rate, as against the 
person making such admission. We are inclined to doubt whe- 
ther in section 32 (b) the legislature was specifically consider- 
ing the case of a deceased executant at all. The definition 
given of the word “ representative ” in section 2 of the 
Registration Act shows that the legislature was thinking of 
executants still alive who could only enter an appearance 
before the Registrar through their representatives. The 
case of a deceased executant is specifically dealt with by 
section 35 (1) (c), and we have already held that the 
provisions of that section would not invalidate the registra- 
tion of this document. We are content to say that, in so far 
as the provisions of section 32 (b) can be applied at all to 
the case of a deceased executant, it is sufficient if the document 
is presented for registration by a person who is a representative 
of the estate of the deceased, and that it is not necessary for 
the entire body of persons, who between them represent the 
whole estate, to join in making the presentation. 
The appeal, therefore, fails, and we disiniss it accordingly 
with costs including fees on the higher scale. 
Appeal dismissed. 





MURARI LAL anv anorger (Plaintiffs) 
versus 
E. V. DAVID anp anoturr (Defendants).* 


Civil Rrocedure Code, section 80—Official Receiver—Appointed 
under Provincial Insolvency Act (V of 1920)—Previous notice 
necessary before filing suit in respect of any act done in his 
capacily of public officer. 

No suit can be instituted against an Official Receiver ap- 
pointed under section 57 of the Provincial Insolvency Act, V of 
1920, in respect of any act done by him in his capacity as such 
a public office: without a previous notice prescribed by the 

e Civil Procedure Code. Anna Laticia De Silva v. Gobind, [1928] 
a L. R., 44 Bom., 895, referred to. 
* oF. A. No, 521 of 1923. 
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Where a suit is instituted without previous notice having 
been given tothe receiver and he does not take the plea of 
wanteof notice at the first hearing but raises it at a latet stage, 
held, that he does not waive his right to raise such a plea. 

Mussamat Mahafana Kunwar v. E. V. David, 1. LR. 46 
All, 16, Manindra Chandra Nandi v. The Secretary of Slate 
for India in Council, [1906 07] 5 C. L. J., 148 and Bhola Nath 
Roy v. The Secretary of State for India in Council, [1912] 
I. L. R., 40 Cal., 503, referred to and ex plained. 

First APPEAL ‘from a deciee of MAULVI SYED IVTIKHAR 
Husain, First Subordinate Judge of Cawnpore. 


A, P. Dube, for the appellants. 
Kailas Nath Kaiju, for the respondents. 
The judgment of the Court was delivered by 


Kanuatya LAL, J.—The question for consideration in‘this 
appeal is whether the suit brought by the plaintiffs-appellants 
for a declaration of their title to a two-thirds share of the 
house in dispute was maintainable against the receiver without 
any notice under section 80 of the Code of Civil Procedurt. 


The plaintiffs are the brothers of one Behari Lal, who was 
adjudicated an insolvent. The defendant was appointed an 
Official Receiver under section 57 of the Provincial Insolvency 
Act, V of 1920, and in that capacity he took charge of the 
estate of the insolvent, including the house in dispute whereof 
a two-thirds share is now claimed by the plaintiffs. 


On the date fixed for the first hearing the receiver appeared 
and filed his defence; but no plea was raised by him regarding 
the omission of the plaintiffs to send him a notice of the kind 
above referred to, but on the date fixed for final hearing, he 
filed an application urging that the suit was not maintainable 
without such notice; and he asked the court to take cognizance 
of that objection and add another issue to those which had 
been previously framed. The court below aimended the issues 
and after hearing arguments gave effect to that objection and 
dismissed the claim. >». 

Section 80 of the Code of Civil Procedure requires that no 


suit shall be instituted against a public officer in respect of any “ 


act purporting to be done by such public officer in his official 
capacity, until the expiration of two months next after notice 
in writing has been given to him or left at his office, stating the 
cause of action, the name, description and place of residence of 
the plaintiff and the relief which he claims. It further requires 
that the plaint shall contain a statement that such notice had 
been delivered. A public officer is defined by section 2 (17) of 
the Code of Civil Procedure, and the definition includes every 
offieer of a tourt of justice whose duty ® is, as such officer,’to 
take charge of or dispose of any property and every person 
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specially authorized by a court of justice to perform such a duty. 
Section 28 of the Provincial Insolvency Act lays down that on 
the making of ‘an order of adjudication the whole of the pro- 
perty of the insolvent shall vest in thg court or in a receiver; 
and settion 59 declares the duties and powers of the receiver 
when so appointed, and among those duties and powers he has 
been given the power to realise the property of the debtor and 
to sell that property or any part thereof and to give receipts 
for any money received by him. His official duties, therefore, 
fall within the purview of section 2 (17) of the Code of Civil 
Procedure; and outside the Insolvency Court which appointed 
him, he js entitled to the protection afforded by section 80 of 
the Code. No suit can, therefore, be instituted against him in 
respect of any act done by him in his capacity as such a public 
officer without a previous notice of the kind prescribed by that 
section. In Anna Laticia DeSilva v. Gobind (') it was held 
that as soon as a receiver was appointed under the Provincial 
Insolvency Act, he became a public officer within the meaning 
of section 2, sub-section 17 of the Code of Civil Procedure and 
he was protected by section 80 of the Code against any plaintiff 
who filed a suit against him with regard to any act done by 
him as such receiver without giving the requisite notice. The 
person against whom the suit.in that case was filed was a 
receiver appointed for a particular case to take charge of the 
property of the insolvent. An Official Receiver stands on a 
higher footing and the court below, therefore, rightly held that 
no suit was maintainable against him without the requisite 
notice. 


It is urged on behalf of the plaintiffs-appellants that the 
suit had been filed after obtaining the sanction of the insolvency 
court and that that sanction should be taken as tantamount to 
a notice to the receiver or as an effective substitute for such a 
notice, but the proceedings taken by the insolvency court show 
that the order granting the sanction was an ex parte order 
granted evidently without any notice to the receiver and in no 
circumstance can such a sanction be taken as an adequate com- 
plianee with the requirements of section 80 of the Code of 
Civil Procedure. 


It if further urged that the receiver had waived the-notice 
inasmuch as no such objection was taken by him in his written 
statement. But it is open to a defendant if the court permits 
to apply to amend his written statement or to apply to urge an 
additional plea before the commencement of the trial and this 
is what was done in this case by the receiver. The explanation 
of the receiver is that certain observations in the decision in 
Musammat Maharana, Kunwar v. E. V. David (4) brought to 


(1) [1920] L L. R., 44 Bom., 895. (2) L L. R., 46 All, 16. 
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his attention his right to claim such a notice, of which he was 
till then not cognizant. His failure to raise such an objection 
in the written statement cannot per se be regardéd as a waiver, 
even if a waiver were otherwise admissible, because the objection 
was raised practically befaye the trial had commertced and before 
any prejudice could have been caused to the plaintiffs by the 
lateness of the stage at which the objection was raised. 


Our attention has been drawn to the decision in Manindra 
Chandra Nandi v. The Secretary of State for India in Coun- 
cil (*) and Bhola Nath Roy v. The Secretary of State for 
India in Council (*). In the first of these cases the objection 
was raised at avery late stage of the case after the. original 
written statement and some further written statements had been 
filed and the case of the plaintiff had been completely closed; 
while in the latter case the objection was not taken at all bythe 
party concerned but was raised for the first time at a late stage 
by another party who had no right to raise the objection. ° The 
decision of the court below must, therefore, be sustained and 
this appeal must therefore fail and it is hereby dismissedewith 
costs. 

- - Appeal dismissed. 
(1) [1906-07] 5 C. L. J., 148. 
(2) [r912] I. L. R., 40 Cal., 503, 





" IMTIAZ-UN-NISSA (Applicant) 
versus 
CHUTTAN LAL and otHers (Oppostte-parties).* 


Civil Procedure Code, sections 47 and 151 —Morlgage-decree—Pro- 
perty not covered by—Sold by mistake—Subsequent transfer 
of property by purchaser to a third party—Misiake discovered 
by judgment-debtor after.3 years—Application for restoration 
to possession of said property—Order 21, rule 92—Barred by. 

In execution of a mortgage-decree, certain property was sold 
and bought by the decree-holder. Eventually the said décree- 
holder sold the property to the respondent. Three years after, 
the judgment-debtor discovered a mistake in the executton sale, 
and applied for restoration to possession of that portion of 
the property which had been auctioned by mistake. 


Held, that the application was not covered by section 47 of 
the Code of Civil Procedure and that it was barred by Order 271, 
rule 92, The judgment-debtor could certainly have applied 
under Order 21, rule go to set aside the sale on the pround 
that property not covered by the decree had been proclaimed 
for saletand sold. (Section 151 of tha Civil Procedure Code, 
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S. M. Mir, Munsif of Havali. 
S. A. Haidar for the appellant. 
Kailas Nath Katju, for the respondents. 


The judgment of the Court was delivered by 


Daniets, J.—The facts of this case are undisputed but it 
raises a question of law which is not altogether easy. The 
object of the judgment-debtor’s application is to correct a mis- 
take in an execution sale which took place in the year 1920. 
Undoubtedly there was a mistake. The judgment-debtor had 
a 4*biswa share which was converted on a partition into a 
share described as “ 20 biswas farzi”. In the execution pro- 
ceedings the 1 biswa in respect of which the decree-holder had 
got a mortgage decree was treated as having been converted 
into 20 biswas farzi, and- the entire share of 20 biswas farzi 
was put up to sale, sold and bought by the decree-holder. ‘The 
judgment-debtor never objected, the sale was duly confirmed, 
a sale certificate was prepared and the decree-holder was 
formally put in possession through the court. All this took 
place in 1920. In the following year the decree-holder also 
obtained mutation of names in the revenue registers. After 
this the decree-holder sold the property to the respondent 
Chuttan Lal. 


On 17th March, 1923 the judgment-debtor came into court 
with an application stating that he had now discovered that a 
mistake had been made and asking the court to restore him to 
possession of 15° out of 20 biswas which had been sold. The 
respondent, Chuttan Lal, objected that the application was not 
covered by section 47 of the Code of Civil Procedure, under 
whigh it professed to be brought, and that it was barred by 
Order 21, rule‘92. He also averred, and this is not contradicted, 
that he purchased the property in good faith for adequate 
consideration after examining the sale certificate. The lower 
appellate court accepted the respondent’s contention and dis- 
missed the application. The judgment-debtor had not based his 
case on section 151 of the Code of Civil Procedure, but the 
learned Judge considered whether he-could or should apply that 
section and decided that he would not be justified in doing so 
because to do so would be to penalise the respondent who 
acquired the property for valuable consideration? because the 
judgment-debtor contributed to the present state of things by 
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his own negligence, and because in his opinion the judgment- CIVIL 

debtor had a remedy by suit against the decree-holder. Toiy 
‘The question whether section 47 applies is eoncluded against = — 

the appellant by the Full Bench ruling of this Court in Bhagwati amazon] 


v. Banwari Lal ('). «It was there held that a. question between *. v. 
the auction-purchaser apd the judgment-debtor with reference to Hur TAN 
the possession of property sold under the decree was not covered > / atte 
by section 244 of the old Code of Civil Procedure which corres- Daniels, J. 
ponds to section 47 of the present Code. It was argued for the i 
appellant that there are dicta to be found in some reported judg- 

ments of this Court which throw a doubt on the correctness of 

that decision, but however that may be, it is impossible to hold 

that the Full Bench ruling has ever been superseded’ or that it 

has ceased to be binding law inthis province. It has recently P 
been followed by a Full Bench of the Bombay High Courtin * 
Hargovind Fulchand v. Bhudar Raoji (*), the auction-purchaser 

being held to be the representative of the judgment-debtgr and 

not of the decree-holder. It also appears to be barred by Order 

21, rule 92. The judgment-debtor could certainly have applied 

under Order 21, rule 9» to set aside the sale on the ground that 

property not covered by the decree had been proclaimed for 

sale and sold. The appellant has not based his case on the 
provisions of section 151 of the Code of Civil Procedure though 

the third ground of appeal seems to hint at the court making 

use of that section to rectify the mistake which has been made. 

We think that this is not a case in which that section can pro- 

perly be applied. The present application was not made till 

more than three years after the sale, and it is substantially 

directed against a purchaser for value who was no party to the 

decree and who acquired the property in good faith on the basis 

of the sale certificate. We accordingly dismiss the appeal but 

under the circumstances we direct that the parties bear their own 

costs. 


-Appeal dismissed. 
(1) [1908] I. L. R., 31 All, 82. 
(2) L L. R., 48 Bom., 550. 
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Abatement— Criminal proseriR 
tion—Death of injured, 
See Penal Code, Section 323 520 


Death of a defend- 
ant—Deceased’s representatres not 
made party to suit, 

See Civil Procedure Code, Order 
22, Rule 4 (3) es is 
oP re-enip tion Stii 
Appeal by vendee—Death of one 


of the plaintiffs—Venders appeal 
decreed, 
See Pre-emption  .. ee 


Abridgment— Meaning of. 

See Copyright Act (1911), Sec- 
“tion 31 ʻi ou 

Act of State—Cession of terri- 
tory—Preexisting rights of inhabit- 
ants—Only valid if recognized by 
meu sovertign, 


When a territory is acquired by 
a Sovereign State for the first 
time, that is an Act of State. The 
acquisition may be by conquest or 
by cession following on a treaty or 
by occupation of territory hitherto 
unoccupied by a recognised ruler. 
In all such cases any inhabitant of 
the territory can only make good 
in the Municipal Courts established 
by the new Sovereign such rights 
as that Sovereign has through his 
officers recognised. Such rights as 
he had under the rule of predeces- 
sors avail him nothing. Even if in 
atreaty of cession it is stipulated 
that certain inhabitants should en- 
joy certain rights, that does not 
give a title to these inhabitants to 
enforce these stipulations in the 
Municipal Courts. A treaty can 
only be enforced by the contracting 
parties thereto. 


NAYAK VAJESINGJI JORAVAR- 
SINGJI v. THE SECRETARY OF 
STATE FOR INDIA IN COUNCIL.. 

Adverse 
possession, 

See Hindu Law—- Widow 

Agra Tenancy Act (II of 1901), 
Sections g and si—lLessee and 
Zemindar-—Stipulation regarding 
payment of reat—When contract 
mag be overridden by law. 


The defendant-fessee claimed an 
abatement in the rent on the strength 
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Agra Tenancy Act (II of 1901 
—(contd.) : 


of a Government notification re- 
mitting land reverfue for a portion 
of the year. The lease, however, 
contained a clear stipulation that 
the rent would be payable irrespect- 
ive or whether there was any 
drought or flood or any calamity by 
which there was no producen he 
village. 

Held, thatthe contract between 
the parties was entirely over-ridden 
by the express provision of law 
contained in section 5x of the Ten- 

| ancy Act. Having regard to ses- 

tion 4 of the Tenancy Act the 
lessee (7hekadar) was also a ten- 
ant within the meaning of section 
Si. ` 

FATEH CHAND v. MURARILAL.. 
Section 57 (6)—Perpetual lease by 
Hindu widow—Agricultural lands. 


See Hindu Law—Widow—Alien- 
ation 


ae ee ee 


— ection (2) — 
Mortgage of occupancy holding— 
Lllegality of transaction—Personai 
covenant to pay—Mortgagees claim 
-— When not recognizable. š 


Plaintiff was the usufructuary 
mortgagee of an occupancy holding 
and having been dispossessed by a 
third party, he claimed to recover 
the mortgage-money from the mort 
gagor, under a cọvenant contained 
in the mortgage deed. eld, that 
plaintiff’s claim was not recogniz- 
able as the transaction was illegal. 


DAYA RAM v. ‘THAKURL 


Section 1g 
| --Profits—Arrears collected on av 
i count of previous years as wed as 
gross rental for year in sunt— Co- 
skarer — Whether entitle! to a decree 
for his share—Negligence or mis 
conduct on \ambardar’s part proved 
-Period of limitation. 


In a suit under section 164 of 
the Agra Tenancy Act, a co-sharer 
is entitled to a decree for his share 
of the arrears collected on account 
of previous, years, as well as his 
share of the gross rental for the 
year in suit, in case the negligence 
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graeTenancy Act (II of ioe 
è —í côata. ) 

or misconduct of the AT 
proved. „ The period of limitation 
begins to run from the fat of 
August following the year in which 
the arrears are realized, 


-SHEO GHULAM v. SALIK RAM. 


e—a Section 167 
—Plaintif ejected by defendani— 
Revenue Courts decree—Jurisdic- 
tion, question of —When no suit in 
Civil Court lies—-Appeal to Civil 
Court by plaintih—Decree passed— 
H hen wrong. 

A plaintif cannot by merely 
changing the form of his relief 
evade the provisions of section 167 
of the Tenancy Act. 

Plaintiff was ejected by the de- 
fendant froma certain plot bya 
sult under the Agra Tenancy Act 
decided ex-parte as being non-occnu- 
pancy tenants. Thereupon plaintiff 
tried to get the ex-parte decree set 


əside on the ground that no notice . 


was served on bim. The Revenue 
Court, however, dismissed plaintiffs 
application, He then brought a 
suit in the Civil Court asking for 
a declaration that the Revenue 
Court decree be cancelled and that 
plaintiff be declared a grove-holder 
in possession of the plot in dispute. 
It was alleged that the decree had 
been fraudulently obtained by the 
defendant. The Civil Court found 


that there was no fraud on defend- -~ 


ant’s part, but it granted the plaint- 
iff a declaration that he was a 
grove-holder of the plot in suit. 


Held, that the decree’of the Civil 
Court was wrong. The ejectment 
suit heing before the Revenue 
Court, that Court had jurisdiction 
to dgcide whether the plaintiff was 
agricultural tenant or not. It 
having decided against him, its 
decision ewas under section 167 of 
the Tenancy Act a bar to any civil 
suit on the same matter. 

KUNDAN LAL v. PRASADI we 

—_— ——-—— Section 193 
—Snuit for profits—Revenue Court 
—H kether can entertain. 

See Provincial PRN Act, 
1920, section 28 g 

—— Sectyon 201 
(3)—Apphicability of—Mortgaged 
property leased to mortgagor by mort- 
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Agra Tenancy Act (II of 1901) 
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gagee—Mortgagor in possession for 

7 years Prd afterwards—Mortgagee 

in recipi of rents— When mortgagee 
not dispossessed in any shape. 


The usufructuary mortgagee of 
a co-sharer in possession of the 
share is entitled to maintain a suit 
against the /améardar for profits. 


Mere non-payment bya lambar- 
dar to any co-sharer of the said 
co-sharer’s proper quota of the 
annual divisible profits of the 
mahal, does not, in the absence of 
evidence to the contrary, constitute 
an ouster of the said co-sharer 
from possession. (Section aor (3), 
Tenancy Act, referred to.) 


A usufructuary mortgagee, whose 
name stood recorded in the revenue 
papers as such, leased the mort- 
gaged property to the mortgagor 
for aterm of 7 years and during 
that period was receiving rents 
from the mortgagor (lenseeð. Since 
the expiry of those 7 years, the 
mortgagor had continued to remain 
in possession, 


Acid, that the ordinary presump- 
tion was that the mortgagor had 
remained in possession with the 
mortgagee’s consent without an 
express agreement. The mortgagee 
could not be described as having 
been dispossessed in any shape or 
form by the mortgagor. 

Held, further (by PIGGOTT, J.) 
that the mortgagee being a record- 
ed co-sharer, section 201 (3), Agra 
Tenancy Act, applied. 


LACHMAN PANDE v. TRIBENI 
SAHU $ . 
m Section 202 
— Revenue Court--—Case referred to- 
Decision— Appeal—Disirict Judge, 
entertained by—Jurisdiction, gues- 
tion of. 

In a suit for possession, the 
Subordinate Judge directed the 
appellant to obtain a declaration 
from the Revenue Court as to his 
status as a tenant. The respond- 
ents being dissatisfied with the 
decision of the Revenue Court 
lodged an appeal before the District 
Judge who ultimately dismissed the 
suit of the appellant as instituted 
in the Revenue Conrt.® Meld, that 
the District Judge had no jurisdic- 
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Agra Tenancy Act (II of 1901) 
(cineca) 

tion to hear the appeal from the 

decision of the Revenue Court. 


HIRDEY NARAIN RAI v. JAG, 
DISH NARAIN RAI 


Alienation— Hindu del Coni 
sent of daughters and distant rever- 
sioners—Daughter’s son existing. 


See Hindu Law—Widow 


Appeal—f'rom Munsif's decision 
~ Case transferred to him from Small 
Cause Court. 


See Bengal North-Western Pro- 
vinces and Assam Civil Courts Act 
‘Restoration application— 
Order of dismissal. 
See Civil Procedure Code, section 
141, Order 9, rale 13 
Revenue Couri—Cast r re 
ferred to—Decision—Appeal to Dis- 
trict Judge. 
See Agra Tenancy Act, 
202 


section 


Stay order—Not a decree. 
See Civil Procedure Code, section 


47 = oe SA 
Arbitration—/urisdiction of court 

—When onsted—Preventing mis- 

conduct-—Lxception, 


An arbitration, in substance, 
ousts the jurisdiction of the court, 
except for the purpose of control- 
ling the arbitrators and preventing 
misconduct, and for regulating the 
procedure after the award. 


Where the court below beard an 
appeal from the arbitrator and 
deleted from the award something 
with which it did not agree, Ald, 
that the court had acted withont 
jurisdiction. 

AFTAB BEGAM v. Haji ABDUL 
MAJID KHAN 


Without ueeiben 
of court—Omission by arbitrator to 
decide some matters submitted— 
Renders award wroalid——Defeet cured 
tf omission due to consent of parties, 
express or implied or to impossibility 
—Arbitrator-—Examination of, as a 
witness-~— What questions relevant— 
Cannot be examined as to the reasons 
for his decision—Examination should 
be by court—Commission not to be 
issued. 


*Inan arbitratipn without the inter- 
vention of the court, the arbitrator 
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Arbitration—(concld.) 


derives his authority only from the 
consent of the partie$, and from 
the moment he goes outside that 
consent, either by omitting to decide 
something submitted to him, or y 
deciding something not submitted 
to him, he ceases to be clothed with 
the legal authority.from which alone 
he derives his jurisdiction. An omis- 
sion, whether deliberate or by an 
oversight, on the part of the 
arbitrator, without the consent of 
the parties, to decide something 
really material is sufficient to destroy 
the award. But if in the course 
of events which have happened since 
he took upon him his office, it has 
become impossible, or no longer 
desirable, either in the view of the* 
arbitrator or in the view of the 
parties themselves, to decide 

one or another of the points origin- 
ally submitted, and the parties 
themselves realize that the arbitrater 
should disregard that point, the 
defect which would otherwise in- 
validate the award, ceases to be a 
defect. The consent of the parties 
for such a purpose may take various 
forms : an expressed withdrawal, a 
mutual understanding not to submit 
the necessary materials, a mutual 
recognition by the parties that a 
condition of things exists which 
makes a decision impossible, or a 
diplomatic silence with regard toa 
mutual understanding. 


PAGE. 


An arbitrator is not in the posl- 
tion of an ordinary witness, and the 
Judge ought to exercise the severest 
possible control and circumspection, 
He may be examined upon the 
course of procedure which he has 
adopted, the material which he has 
utilised for arriving at his decision, 
and all matters affecting the award 
itself, that is to say, the drawing up 
of the award on paper and so forth. 
Questions attempting to get to the 
materials of his decision, to get to 
the back of his mind anā to 
examine him as to why and how he 
arrived at a particular decision, 
should be immediately disallowed. 


A commission should never be 
be issued for the examination of an 
arbitrator, and his statement should 


be recorded by the Judge himself, 
KHUB LAL v. BISHAMBHAR e« 
SAHAI es te .. 919 
e 
e. 
a 
e e 
a 
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Arbityation Act (IX of 1899), 
Se&tion 19—Referewce to arbitration 
— Legal proceedinys—Stay order—- 
Appeal to District Judge— Whether 
competerg—Ciuil Procedure Code, sec 
lion 104, applicability of. 

While a dispute arising among the 
members of a committee had been 
referred to arbitratiof, in compli- 
. ance with the rules of the said 

committee, plaintif instituted legal 
proceedings. The defendant applied 
under section 19 of the Arbitration 
Act (Act IX of 1899) fora stay 
of the suitepending the making of 
the award. The Trial Court ordered 
astay. On plaintiff's appeal, the 
District Judge set aside the order. 


Held that the appeal to the District - 


Judge was competeut under section 
104 of the Civil Procedure Code. 


KACHAURI MAL KALYAN MAL v. 
WALI MUHAMMAD ABDUL LATIF 


Arbitrator — Axamination of as a 
witness— What questions relevant. 

See Arbitration ; a 

Arms Act, 1878, Section 79 ()— 
Possessing anothers gun temporarily 
—One bird shot—Discovery by police 
—-Offence, nature of. 


Where applicant ‘took out his 
father’s gun for the purpose of 
shooting birds and shot at least one 
and while thus possessing the gun 
was found out by a police officer, 
Aeld, that applicant was guilty of an 
offence under section 19 (/) of the 
Arms Act, 1873. 

MUHAMMAD HASAN v. EMPEROR. 

Ascertained sum— What amouits 


ha 
See Civil Procedure Gode, Order ” 


8, rule 6 ix 7 ; 

Ascetics—/nheritance of —7exts, 
applicability of. 

See Hindu Taw—lInheritance ., 

Award—dA pplication to set aside 
refused— Valid objection—JInterfer- 
ence by High Court. 

See Civil Procedure Code, section 
u5 a as ee 

Validity of —Arbitration, 

reference to—Oral consent of beth 
barties—No written application— 
Afemorandum by court—LE feet of — 
Civil "Procedure Code, Sch. 71, 
bara r. 

Where both the parties to apend. 
ing suit consented to a reference 

. 


1031 


919 


~ 


095 


A470 


676 


Award—(coreld.) PAGE. 


to arbitration and an order for 
reference was then and thtre made 
by the court in the presence of the 
parties, hough not upon a written® 
application, Acéd?, that the award 
made @by the arbitrator was valid. 


A record taken down, by the court, 
of an oral statement made by the 
parties or their pleaders is as much 
an agreement in writing as a written 
application made by the parties or 
their pleaders themselves. 


MAHABIR v, MANOHAR SINGH 67 


——-—Righis of mutawalliskip-- 
Determination of by arbitration, 


See Mohammedan Law—Wakf 776 


When rendered invalid 
—Omission by arbitrator, 


See Arbitration we 919 


Bandhus—Of eyual rights—Pre 
ferential right ef males over females. 
See Hindu Law +. 962 


Bengal North-Western Pro- 
vinces‘and Assam Civil Courts 
Act (Act XII of 1887)—Aonorary 
Wunsif—Case transferred to him 
from Small Cause Court—Decision 
— Whether appeal lies fran. 


An Honorary Munsif is a Civil 
Court within the meaning of the 
Beogal North Western Provinces 
and Assam Civil Courts Act (XII 
of 1887) and an appeal lies from 
his decision even though a case is 
transferred to him from a Small 
Cause Count. 


MEGI MAL v. HIRA LAL ae 


Burden of proof—Minority, plea 
of—Faitlure to prove. 





"~ 


880 


See Contract Act, section i1 ., 461 








3 - Permanent 
tenancy, right of—Defence set up by 
tenant—Ejectment suit, 


Sce Religiovs endowment +. 130 

— -Preem ption 
suit—Parties belonging to same 
family—No mention of preference in 
wajibulars, 


See Pre-emption TA 342 


Proper care in 
carrying goods Railway's duty as 
bailee when not discharged, 

See Railway Act, sections 72, 76 i 

-_ TT W ii Want 
of capacity or undue influence 


See Will an © %8 
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Cantonment House Accommo- 
dation Act {II of 1902), Section 
Ll (¢)—Sale-deed— When null and 
void—House built on land belonging 
to Cantonment authorities—Acquired 
by defendant subieci to conditio 
contained in Army Regulations— 
Violation of conditions—Effect of 
on deed— Specific Relief Act, section 
t2—Plaintifys suit under—Proprie 
tary interest in materials of house 
transferred. 


The defendant No. 1 was the 
owner of a house situated in a Can- 
tonment on land admittedly belong- 
ing to the Gavernment. The defend- 
ant No. 1 having sold the house 
to defendant No. 2 in spite of the 
refusal by the competent military 
authority to accord permission for 
the sale, the Secretary of State ins- 
tituted this suit that the military 
authority had acted within its 
powers conferred upon it by the 
Army Regulations, and the sale- 
deed was null and void and ineffect- 
ual. There was no direct evidence 
to show under what conditions the 
land occupied by the house in dis- 
pute had been originally held by the 
predecessor-in-title of the defend- 
ant No. r but the previous history 
of the devolution of the house indi- 
cated that it had changed hands 
from time to time with the consent 
of the mihtary authorilies. 


Held, (1) that inasmuch as the 
land on which the house was erect- 
ed belonged to the plaintiff, the 
latter wes entitled to maintain a 
suit for declaration under section 
{2 of the Specific Relief Act; 


(2) that while the rules contained 
in the Army Regulations could not 
be treated ag ruwes having the 
force of law invalidating a transfer 
which was good under the ordinary 
law, inasmuch as defendant No, I 
had taken the premises in dispute 
subject to the limitation imposed 
by the rule upon the right of trans- 
fer, he was bound by the condition 
The sale-deed having been execut- 
ed in violation of the condition, 
plaintiff was not bound to recognize 
it. 


Held, also, that each transfer in 
the present case made in the past, 
with the previous assent of the 
peoper military authority, amount- 
ed merely to tke admission of a 
new licensee upon the conditions 
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Cantonment House Accommo- 
dation Act (II of 1908)—/concld.) 
prevailing at the time with regpect 
to the trausfer of houses in the 
cantonment. ` ° 


Per SULAIMAN, J: As there was 
nothing m the previous history of 
the house which would suggest 
that the proprietafy interest in the 
materials of the house did not vest 
in the persons who had occupied it 
from time to time, the plaintiff 
could not refuse to recognize that 
ownership in the materials had 
passed to the defendant No,” 2, 

RAGHUBAR DAYAL v. THE SEC- 


RETARY OF STATE FOR INDIA IN 
COUNCIL .. 


Carrier— Liability of—Damages 
—Necessary precautions not 
by railway authorittes—Loss of goods 

See Railway ba 
Liability of ~Damages 
—Risk-Note signed before details filled 
tn——Intention of parties to enter into 
agreement—Now-delivery of goods. 

See Railway Act, section 72 





Liability of —Damages 
—Suit for— Goods unreasonably de- 
layed in transit—No satisfactory ex- 
blanation by Railway—Risk-Note 
form d—Canse of action. 


Unreasonable delay in transit, of 
goods sent through railway, which 
results in damage to the plaintiff 
quite independent of any deteriora- 
tion or loss of the goods consigned 
gives a cause of action to the plaint- 
iff. 

Where plaintifi’s goods, which 
were covered by Risk-Note in form 
A, were delayed in transit by the 
defendant-Railway, by a month in 
excess of the usual time, resulting 
in damage to the plaintiff, and the 
defendant failed to give a reasom 
able explanation for the unusual 
delay, 4e/d, that plaintif was entit- 
led to damages. ° 


B. N. W. RAILWAY v. MUNNA 
LAL BISHAMBHAR NATH oa 
Liability of—Damages— 
When suit for les—Carrying goods 
off the ordinary route. 
See Railway’ Act, section 72 ., 
Carriers Act (III of 1865)—D,- 
tees of common carrier thereunder. 


A comnfen carrier under the 
Indian Carriers Act (No. III of 
e 
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Carriers Act (III of 1865)— 
(concld.) 


185) is bound to “satisfy the de- 
mands or applications of customers 
as they come in, and is not at liberty 
to refus@business, dnd he is, apart 
from the danger ansing from the 
natuce of the goods received, bound 
to transport the goods as clearly as 
if there had been a spevial contract 
which purported to bind him, and 
he is answerable to the owner for 
safe and sound delivery. A common 
carrier cannot divest himself of his 
responsibilities as such without sa- 
tisfying the court that in the particu- 
lar transaction he acted in some 
other capacity. 


THE INDIA GENERAL NAVI- 
GATION AND RAILWAY COMPANY, 
LIMITED v. THE DEKHARI TEA 
COMPANY, LIMITED .. ae 


Cess—Xecorded by an officer— 
When rendered invalid—Zamindar's 
suit ° 

See Land Revenue Act, sections 
48, 56 and 86. as s% 


Charge— Whether enforceable 
against transferee for value, 


See Transfer of Property Act, 
section 100. =. oe 


City of Bombay Municipal Act 
(1888), section 296—Proper cons 
traction of —Land contiguous t0 a 
street— Corporation's power to acquire 
Conditions, 


Under the City of Bombay Muni- 
cipal Act (1888), section 296 the 
Commissioner of Corporation was 
empowered to acquire any land for 
the purpose of a street and also to 
lease, sell or otherwise dispose of 
any laud or building purchased un- 
der the section. The Bombay Muni- 
cipality proposed, in improving a 
certain 
but to take a certain amount of extra 
ground contiguous to but beyond the 
actual limits of the widened street 
with a dona fide intention of erecting 
new buildings thereon and after- 
wards re-selling the land with the 
buildings thereon. 


Held, that on a proper construct- 
lon of section 296 of the Act, the 
Manicipal Corporation was entitled 
to acquire land for such purposes but 
the acquisition must be done in the 
cofrse of making or wideying « 
street and the land proposed to be 


street, not only to widen it ` 
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City of Bombay Municipal Act 
(1888)—-(concld.) »' 


acquired must he contiguous to such 
a streel. @ 


KHANDERAO VITHOBA KORE v. 
THE MUNICIPAL CORPORATION 
OF BOMBAY <4 


Civil Procedure Code (Act V 
of 1908) section 2— When orders are 
really decrees and can be appealed 
against, 

See Civil Procedure Code, section 
47 T an cae 

Section g— 
Receivers claim—Joint family 
broperty—Partition among sons, 


See Provincial Insolvency Act, 
section 28 s. 


—— Section 


e Ti— 
Provisions of. 

See Civil Trocedure Code, Order 
ti, rule 2.. is 


——-— — Res judicata 
decision between co-defendants when— 
interpretation of will—Inconsistent 
and contradictory in ttoo judgments 
inter parties—Later judgment to 
prevail—First decree becomes unem 
forceable thereafter. 


The parties toa suit were entit 
led to a half share of a business by 
virtue of a will of an ancestor exe 
cuted in 1882. A controversy hav- 
ing arisen over the meaning of the 
said will as to a house bequeathed 
thereby, Æ (respondent) brought a 
suit against Æ (appellant) to deter- 
mine that question. A single Judge 
of the High Court in deciding the 
suit, in Second Appeal, in 1916, held 
that the house belonged to the par- 
ties in equal shares. When M start- 
ed to enforce his rights in the 
Execution Courts, one S, a separ- 
ated member of the joint family to 
which Æ had belonged, claimed un 
successfully during the execution 
proceedings his half sbare in the 
disputed property which had been 
joint and had been partitioned to 
him. Subsequently S brought a 
suit claiming his share and he im- 
pleaded both 7 and Af as defendants. 
This suit also ultimately reached 
the High Court in Second Appeal, 
in 1919, and it was held that the 
previous interpretation of the will 
was erroneous: and that the house 
had been bequeathed i the pre- 
decessor-in-titlo of A solely and it 
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Civil Procedure Code (Act V 
of 1908) —(contd.) 


now belonged to X and S in equal 
shares and S got his half shire. 
In 1917 Af had brought a suit for 
rent which ended in a compromisd. 
In 1921 he applied to the execution 
court to execute his decree of 1916. 
R objected to the execution on the 
ground that the 1919 decision of the 
High Court rendered the 1916 dec- 
ree ineffective. The Judge, how- 
ever, ordered the execution of the 
decree of 1916. Later on £ sued 
for a declaration, in his favour, as 
against M, of the rights which had 
been established in A’s favour by 
the 1919 decision of the High 
Court. 


Held, that the decision with regard 
to the interpretation of the will and, 
therefore, the devolution of the 
whole house was substantially and 
directly in issue between X and M 
as co-defendants in S's suit within 
the meaning of section 11 of the 
Civil Procedure Code and therefore 
R was entitled to succeed in this 
appeal and substantially in the suit. 

Held, further, that Jf was clearly 
entitled to the fruits of what they 
had been able to recover as the re- 
sult of the decision in their favour 
in 1916 without qualification. As 
regards any decision in execution 
proceedings taken after 1919, the 
status guo was to continue. R was 
not entitled in law to restitution of 
anything which he might have paid 
in the meantime, but thencefor- 
wards the decree of 1916 must he 
deemed to be at an end. 


RAM PRASAD v. MAHABIR ve 


Section £1— 
Same parties—Representative of a 
Mindu widow—AIssue decided against 
widow—Lvidence Act (I of 1872), 
secs. 35 and 79-—-Death Register— 
Entries made by police—Validity of — 
Cop y—Presumption—Plaint—Veri- 
fication after expiry of limitation— 
Effect of —Hindu Law—Adoption— 
Sub-caste— Validity of. 


A suit brought by a Hindu widow 
for declaration that the defendant 
was not the ted son of her 
husband was rerBrred to arbitration. 
The arbitrators found thal the 
adoption did take place. The award 
was made a rule of court anda 
decree was paseed in accordance 
with the award. eld, that the 
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| Civil Procedure Code (Act V 
i of 1908)—fcormd.) — 


decree operated as ves judicata in 
| a suit Ly the reversioners when the 
: igsue of adoption wag again raised. 


! A Death Register kept at a police 
‘ station in accordance with the Police 
Regulations, under the Police Act 
| (No. V of 1861),%section 12, is an 
official book within the meaning of 
section 35, Evidcnce Act, and the 
entries in it, even though they 
be made in chronological order and 
not in the prescribed form, are 
legally admissible. ° 


Where in addition to the Death 
Register, a certified copy of its entry 
was produced by plaintiff and a, 
certificate was endorsed on it pur- 
porting to have been given by an 
authorized officer, Ae/d, that tie 
correctness of the copy must be 
presumed under section 79 of the 
Evidence Act. a 


Where a plaint bore the signatures 
of the plaintiff but the verification 
wae made some months after the 
period of limitation had expired, 
held, that the plaint could not be 
treated as altugether invalid. The 
subsequent verification was not an 
amendment of it. 


For the purposes of Inheritance 
each primary caste of the Hindu 
community must adopt from within 
its own limits. An adoption would 
not be invalid so long as the adop- 
tive father and the adopted son 
belonged to a sul-casle of the same 
primary caste. 


| A transferee from a Hindu widow 


el CAN a 


9I | who takes the property from her 


' before the reversioner’s right has 
| accrued, cannot successfully plead 
| the bar of section 41 of the Transfer 
: of Property Act. 


: SHIB DEO MISRA v. RAM PRASAD 


| —— Section 11, 
1 Exception VI—Trust—Decræ ob 
tained by one trustee on behalf of the 
trust against other trustees—Suit for 
protection of trust property.- When 
decree binding on all persons interest- 
| cd in trust. 


| A decree obtained by one of the 

trustees on behalf of a trust against 
| the other trastees, either for a dec. 
: laration that the property in dispute 
| was trust property or for rendition 
| of accounts in a guit brought in the 
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Civil Procedure Code (Act V Civil Procedure Code (Act V 
e of 1908) —Aontd.) i of 1908)—fcomtd,}* 
en Sections 97 
interests Of the trust or for the and 154 — Mortgage-decree — Pro- 
protectien of the ttust property, is perty not covered by—Sold by mistake 
binding as much on the trustees who — Subsequent transfer of property 
are parties to the suit as on all by purchaser to a third party— 
persons interested in phe trust, for Mistake discovered by judgment 
the Shebaits of a trust form a con- debtor after 3 years—Application 
tinuing representation of the idol’s for restoration to possession of said 
property. property—Order 21, rule Q= 
Barred by. 

THAKUR SRIGAT ASHRAM NA- In execution of a morlgage-decree, 
RAINJI v. JAISHTH MADHO ACHA- certain property as sold ancl 
RIA Aa =e + qi bought by the decree-holder. Even- 

tually the said decree-holder sold 

Se a ON 3 the property to the respondent, 
Suit for bartition—Dismissed im ac Three years after, the judgment. 
cordance with a compromise al the debtor discovered a mistake in the 
instance of plaintiffs—Decree passed execution sale, and applied for 
—Subseguent suit for partition — restoration to possession of that 
Whethér barred. portion of the property which had 

G 2 A been auctioned by mistake. 

A fresh suit for partition is not EN 
barred“by section 13 of the Civil Held, that the application was 
Procedure Code when a previous not covered by section 47 of the 
suit for partition brought by the Code of Civil Procedure and that 
plaintiffs was dismissed in accord- it was barred by Order 21, rule g2. 
ance with a compromise arrived The judgment-debtor could certain- 
at between the parties. ly have applied nnder Order 21, 

rule go to set aside the sale on the 

E ground that property not covered 

RADHEY LAL wo MULCHAND;. 1749 hy the decree had been proclaimed 

re eee EAEE PE 39 for sale and sold. 

— Decree transferred from one court IMTIAZ-UN-NISSA v. CHUTTAN 
to another—Applicatian for execu- LAL as a .. TIIQ 

tion—Certificate issued under section Se Section 47 

gr1—Copy of decree returned to —Sale—A pplication to set aside~ 

original court—Jurisdicion, when Order az, rule go—Stay order by 

ceases. District Judge—Condition binding 

on judgment-debtor—Not fulfilled— 

The proper court to which an Execution court ordered hostponment 
application For execution lies is the of sale after it kad taken place— 
court to which a decree is trans- Validity of sale, question of. 
ferred under section 39 of the Civil When the auction-purchaser is 
Procedure Code until the court the decree-holder himself and when 
to which the decree is transferred an application is made to have the 
issues a certificate under section 41 sale set aside ona ground other 

o and resus the copy of the decree than that covered by Order 21, rule 
to the original court. After the go and there is nol an application 
issue of the certificate, the court under Order 21, rule 89, then it 
to which the decree was transferred raises a question within the mean- 
ceases to have jurisdiction. ing of the expression “ execution, 

discharge or satisfaction of a dec- 

SHIAM LAL v. KOERPAL 1039 | ree” as mentioned in section 47 

P of the Code of Civil Procedure, 

Section 42 Such a question has tù be deter- 

—-Judgment-debtors estate taken mined by the execution court under 

over by Coust of Wards— Transfer of the powers conferred on it by that 

decree— Objections. section. Under section z of the 
Civil Procedure Code all such or- e 

See Court of Wards Act,® sec- ders are really decrees and can be 
tion 18 ine ai .. 439 | appealed against as such. 

e 
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Civil Procedure Code (Act V 
of 1908)—(conid.) 


An appellate court hearing. an 
appeal from an order refasing to 
set aside a sale, on an applicatiog 
under Order 21, rule 90, commits 
a material irregularity in the exer- 
cise of his jurisdiction by not con- 
sidering whether there had or had 
not been any substantial injary 
caused to the applicant. 


SUPERIOR BANK LIMITED, MU- 
ZAFFARNAGAR v. BUDH SINGH .. 


Section 47 
+ —Simple mortgages in favour of 
plaintiff and third party—Latter’s 
right acquired by defendant —Plaint- 
8h also acquired equity of redemp- 
tion—Decree— Property sold and 
purchased by defendant—Suit for 
recovery of possession — Whether 
maintainable, 

Two simple mortgages of certain 
property were executed, first in 
favour of the plaintiff and then in 
favour of Z, respectively. Subse- 
quently defendant acquired A's 
right and sued for sale by enforcing 
the mortgage in favour of B making 
the plaintiff a party to the suit. 
Meanwhile plaintiff had also ac- 
quired the equity of redemption 
from the original mortgagor and 
was in possession of the property. 
The defendant having obtained a 
decree, the property was sold and 
he purchased it himself. In plaint- 
iff’s suit for restoration of pos- 
session over the said property, 
Aeld, that plaintiff’s claim was not 
maintainable, both on the merits 
and as being barred by section 47 
of the Civil Procedure Code. His 
only right, if any, under the decree 
was to bring the property to sale 
for the enforcement of his prior 
lien and his remedy for recovery 
of possession was by application 
to the execution court. 

DWARKA DASS v. DURGA PRA- 
SAD ae ‘ os 











Section 47— 
Stay order—Question relating to 
execution—Determination of—Not a 
decree—Nor appealable as a decree, 


Though a stay order is a deter- 
mination of a question relating to 
execution within the meaning of 
section 47, at the same time it is 
not a decree because it is not a 
determination which has attaching 


XP. 142 R. 
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to it the characterlstics required 
by section 2 to be attached toa 
determination, whethér in a suitor 
in execution. It is, therefore, not 
appealable as a decree, and, no 
special appeal against such an order 
as an order being iven, no appeal 
lles. 


HUSAIN BHAI v. T. BELTIE 
SHAH GILANI is we 


Section OO 
House mortgaged by culttuator— 
Decree for sale~- Execution of —House 
used for agricultural purposes— 
Judgment-debtor s objection— Validity 
of —Whether Execution Court cane 
go behind a decree— When decree is 
satisfied, not executed-—Umsecured 
creditor—Giving credit to poor mdn 
—Rish—Effect of. 

Where a cultivator mortgaged hjs 
house and no exception was taken 
by him in a suit on the mortgage 
that the house was not capable of 
transfer and it was only when a 
decree obtained by the mortgagee 
was put into execution that the 
judgment-debtor urged for the first 
time, that he, being an agriculturist, 
the house was uot liable to sale: 


Held (per MUKERJI and WALSH, 
JJ., RYVES, J. dissenting), that an 
agriculturist might make a valid 
mortgage of his house, there being 
nothing in section 60 of the Civil 
Procedure Code to the contrary, 
and that, after a decree for the sale 
of it had been made on foot of a 
mortgage, it might be sold in 
execution of the decree and the 
judgment-debtor as not entitled to 
object to the sale in the execution 
department. 


MUBARAK HUSAIN v. AHMAD.. 


Section 80- 
Act done in official capacity—Mottve 
immaterial—Suit for damages for 
libel brought against Police Officer 
—Want of proper notice—-Effect of. 


Section So of the Civil Procedure 
Code merely reruires that ine act 
complained of should purport to be 
done by the officer in his official 
capacity. Where the act was one 
such as is ordinarily done by the 
officer in the course of his official 





706 


321 


duties, and he consıdered himself a 


to be actin% as a public offcer and 


desired other persons to consider 
e 
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that he was so acting, the act clearly 
purporteg to be done in his official 
capacity within the ordinary meaning 
of the term ‘purport’. The 
motive with which the act was done 
did not enter into the guestion. 

The causing of plaintiff’s name 
to be entered in the history sheet, 
was an act which came within the 
scope of the ordinary functions 
of a police officer and want of 
proper notiee on the part of plaint- 
iff was fatal to his suit for damages 
for libel brought against the said 
officer. 


ABDUL RAHIM v. 
RAHMAN.. a 


ABDUL 


_ Section 80— 
Oficial Recetver—Appointed under 
Provingial Insolvency Act (V of 1920) 
—Previous notice necessary before 
filing suit in rsespect of any act 
done in his capacity of public officer. 


No ayit can be instituted against 
an Official Recelver appointed under 
section 57 of the Provincial Insol- 
vency Act, V of 1920, in respect of 
any act done by him in-his capacity 
as such a public officer without a 
previous notice prescribed by the 
Civil Procedure Code. ; 


Where a suit is instituted without 
the previous notice having been 
given to the receiver and he does 
not take the plea of want of notice 
at the first hearing but ralses it at 
a later stage, Ae/d, that he does not 
waive his right to raise such’a plea. 


MURARI LAL v. E. V. DAVID `.. 


— c ma Section 86— 
Suit against Ruling Chief in the 
capacijy of co-sharer—Property 
situated in British India—Consent 
of Government to institution of sutt 
not takem—L fect of. 


The fact that a Ruling Chief may 
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own immoveable property within . 


the limits of British India and ont- 
side his own state territories does 
not entitle the courts to treat him 
with respect to tbe latter ‘property 
as an ordinary citizen, under. sec- 
tlon 86 of the Civil Procedure 
Code. . í 

Plaintiff’s snit for profits Brought 
against His Higbness the Mghara- 


[Ad JiR, 
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ja of Bengres ın his capacity as a 
co-sharer in certain property situat- 
ed in British India was dismissed 
by the Lower Courts on the gronnd 
that no decree could be passed 
against His Highness as the con- 
sent of the Government had not 
been obtained to the institution of 
the suit. According to clause 26 
of the Instrument of Transfer exe- 
cuted when the dignity of a Ruling 
Chief was conferred upon His 
Highness by the British Govern- 
ment, the right to withdraw from 
the Maharajah any special privi- 
leges which he had enjoyed in a cer- 
tain perganah of Kaswar Raj in 
his State, was reserved to the 
Lieutenant-Governor of the United 
Provinces. Attached to this clause 
26 there was a declaration to the 
effect that * within the other 
estates now in possession of His 
Highness, which are outside the 
State of Benares, he shall continue 
to have the status and responsibili- 
ties of a landholder ander the ordi- 
nary law and within the perganah 
of Kaswar Raj he shall assume 
that status and those responsibili- 
ties”. Plaintiff, in challenging the 
Lower Courts’ decision, contended 
that on a proper interpretation of 
clause 26 His Highness had waived 
his right to plead his sratus as a 
Roling Chief with respect to all 
lands situated outside the State of 
Benares. 


(Act V 


ffeld, that the language of clause 
26 did not indicate that His High- 
ness intended to waive any right to 
plead his status as a Ruling Chief 
ing the case of suits which were 
brought against him in respect of 
property held by him in British 
India. His Highness was, there- 
fore, entitled to take the benefit of 
section 86 of the Civil Procedure 
Code. 


KANHAYA LAL v. MAHARAJA 
SRI PRABHU NARAIN SINGH 
BAHADUR be 


Section GI 
Rule of procedare. 


See Municipalities Act, section 113 729 
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tt Section oa—- 
Person having interest in a tresi— 
What means—Descendants in female 
line of the founder of a trust—Are 
bersons interested therein. 


A suit under section 92 of the 
Civil Procedure Code can only be 
brought by two or more persons 
having an interest in the trust and it 
cannot be said that a bare remote 
possibility that a Hindu may desire 


to resort to a particular temple in ` 


any part of India gives him a right 


to maintain a suit under section 92. . 


The descendants in female line of 
the founder of a trust have a suffi- 
cient interest 
them to maintain a suit under sec- 
tion 92. 
VAIDYANATHA AYYAR, v., K 
SWAMINATHA AYYAR oe 
Section 9a— 
Trustee de son tort—Afaintainabslt- 
ty of a suit against—Limitation Act, 
section 10—Not applicable to suits 
against trustees de son tort—Limi- 
tation Act, Art. 120, applicable there- 
to~—Charitable trust created by a 
Hindu—Management of trust pro- 
perties by his heirs on the death of 
trustee-—Heirs express trustees. 


A suit under section 92 of the 
Civil Procedure Code is maintain- 
able against a trustee de son tort. 

Section 10 of the Limitation -Act 
applies only to express trustees 
and a suit for accounts against a 
trustee de son fort is governed by 
Art. 120 of the Limitation Act, 
and a trustee de son fort is liable to 
render accounts only for six years 
preceding the suit. 


A testator who created an endow- 
ment for charities appointed his 
widow a trustee thereof, and direct- 
ed that after her death the person 
to whom she gave ber own property 
would have the same power as she 
had. 


The widow acted as trastec and 
subsequently died intestate. The 
nephews of the testator entered 
into possession of the endowed pro- 
perty as being the nearest reversion- 
ers to the widow. Held, that for 
failure of an appointment by the 
widow, the right to néminate a 
trustee for the eadowment reverted 
to the founder of the endowment 


therein to enable - 


983 


and his heirs, and the nephews 
must, under the circumstances, be 
regarded as express’ trustees, eand 
section 10 of the Limitation Act 


governed a suit ‘brought against `` 


them under section 92 of the Civil 
Procedure Code for their removal, 
dispossession and accounts. ` 
Held, further, that the members 
of an advisory committee nominated 


by the testator for the purpose of — 


advising his wife in the administra- 
tion of charities were not tfustees 
thereof. 


The testator had appointed B, L. 
(his wife’s brother) a member of 
the advisory committee, and also 
manager of the property with direc- 
tions that B. L. was to render 
accounts to the widow regularly. 
On the death of the widow, B. L. 
took out probate of the will afd 
entered upon the management of 
the trust estate. /7e/d, that B. L, 
was not appointed express trustee 


under the will and bis position was _ 


that of a trustee de son tort. 
BEHARI LAL v. SHIVA NARAIN 


Section 100 
—Second Appeal—Evidence miscon 
ceived by Lower Appellate Court— 
Legal finding. : : 

A finding on an issue of a Lower 
Appellate Court, which is based 
on a misconception of what the 
evidence is, cannot be accepted in 





_ 866 


second appeal as a legal finding lee 


on it. 


SUBEDAR uw DUBEY JAGAT 
NARAIN .. >» os 


Section 102 
—Provincial Small Cause Courts 
Act, Art. ga—Sscond Appeal—Sttit 
for contribution—-Small Cause Court 
nature—No second appeal. 


Plaintiff and defendant jointly 
borrowed money and executed a , 
mortgage deed hypothecating pro- 
perty belonging to the defendant 
only. The plaintiff discharged the 
entire debt and sued the defendant 
for contribution for a sum below 
Rs. 500. Held, that the suit was of 
a nature cognizable by a Court of 
Small Causes and no second appeal 
lay. 

GAYA NDE v. AMAR DEO 
PANDE oe oe 
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7 Section 104 
(2)—Application to, Privy Cour 
cil appeal: : 


See Jurisdiction ot 


— Section 115 
—-Award—A pplication &y set aside 
refused—Misconduct alleged—Sub- 
ordinate Judgé to pronounce decree— 
Material irregularity by Subordinate 
Judge—When High Court can 
interfere. ` 

An award “having been made and 
an application to set it aside on the 
ground of misconduct or any other 
illegality having been refused, the 
court” has no option but to pro- 
nounce a decree in accordance 
with it. e 


If the lower court committed a 
material irregularity or refused to 
exercisé jurisdiction, for example, 
refused to hear a valid objection 
properly raised before him or 
entertained: matters which were 
outside -his jurisdiction, then the 
High Court can interfere, under 
section 115 of the Civil Procedure 
Code, wi the exercise of the 
jurisdiction of. the learned Judge in 
dealing with the application. 


Any party wishing to set aside an 
award on the ground that the arbi- 
trators in arriving at ąn unfair 
award either refused to hear some- 
body or heard the matter without 
giving notice of the hearing, under- 
takes the burden of satisfying the 
court that that was what really 
happened. 


GOBIND SINGH v. BHIRGUNATH 
SINGH 


— Section 115 
—Revision— When lies to High Court 
—Orde of Trral Court confrmed by 
District Judge. ` 

See Civj] Procedure Code, Order 
17, rules 2 and 3 


——— raean 








Section 135 
—Protection from arrest—Obligation 
on witness—Mrst return to destina- 
lion by direct route. g 


A witness claiming protection 
from arrest, under section 135 of 
the Civil Procedure Code, must 
return straight from the court to 
the place whence he cane in 
gledience to a summons. This, of 

e 
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, 
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course, does not mean that if a 
witness wnt to his destination by 
a road a few yards out of the way, 
he, thefefore, necessarily lost his 
protection. 


BEHARI SINGH EMPEROR 


Section IG, 
Order 9, rule 13—Appiication for 
restoration of application for setting 
aside exparte decree—Order of dic 
missal— When no appeal les. 


An appeal lies from an order 
refusing to set aside an erparte 
decree, but, under the Civil Pro- 
cedure Code, no appeal is provided 
for ‘from an order dismissing an 
application which 1s for restoration 
of a application for setting aside 
an exparte decree. Nor can a right 
of appeal be claimed by virtue of 
section 141: of the Civil Procedure 
Code, when Order 43 of the Code 


V. 


makes no provision for such an 
appeal. 

CHANDAR SAHAI v. DURGA 
PRASAD .. 


— Section I44— 
When inapplicable—-Decrees against 
minor—Caosts realized by decree-hold- 
er—Decrees  subseguently declared 
null and void—Refund of costs— 
High Courts inherent jurisdiction 
to order. 


In a partition suil, on the death 
of a defendant, the plaintiff brought 
on the record the son of the de- 
ceased, though the latter was a 
minor. No guardian ad fitem was 
appointed. The minor, however, 
defended the suit and subsequently 
preferred an appealin the High 
Court against the decree of ‘the 
trig] Judge. The appeal was also 
dismissed with costs. The plaintiff 
decree-holder realised from him the 
costs of both the courts. Later 
on, the minor instituted a separate 
suit for a declaration that inasmuch 
as he was a minor during the pre- 
vious litigation and no guardian ad 
litem had" been appointed, the decrees 
were anullity and were not binding 
on him. This suit succeeded and 
the decrees were declared null and 
void. Thereupon he applied, onder 

* section 144 of the Civil Procedure 
Code, for refund of the costs which 
| had been realised by the plaintiff 


under that decres. 


638 
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Held, that as the decrees had cient reasons to distrust these 
not been varied or reversed, i allegations. . A 


appeal, it was difticult to hold that 
section 144 was in terms applicable 
The Court had, however, inherent 
jurisdiction to order restitution, 
- but, ander the circumstances, in the 
exercise of its discretion, the Court 
would not do so. 


TARA CHAND v. CHAMPA 


Sect 157 
—High Court, inherent powers of 
— When not exercisable—A pplication 
for review of previous fudgment— 
Allegations of fraud in connection 
with petition of compromise accepted 
by Court—Order 47, rule 1, provi- 
sions of —Lnapplicability of. 


A petition of compromise, sup- 
ported by an affidavit, was present- 
ed to a learned Judge of the High 
Court in conuection with a certain 
suit pending before the Court. 
The Coart ordered that the appli- 
cation should be put up for disposal 
on a certain date and that the 
plaintiff shonld attend in person. 
On the appointed date the plaintiff 
was absent but was represented by 
counsel who assured the Court that 
the order requiring the personal 
attendance of the plaintiff had 
reached the said plaintiff, that he 
had been instructed by the plaintiff 
to ask the Court to excuse the 
non-attendance of the plaintiff and 
not to pass any further order 
insisting on his personal attendance 
on a subsequent date. Counsel 
further assured the Court that he 
had been instructed by the plaintiff 
personally to press the application 
compromising the suit. The Court, 
accepting the counsel’s assurances, 


ordered that a decree should be . 


passed on the terms contained in 
a certain paragraph of the affidavit 
purported to be sworn by the plaint- 
iff. Sometime after, the plaintiff 
applied to the Court for review of 
its former order. The affidavit 
sworn in support of this application 
contained a paragiapb to the effect 
that the petition of compromise 
and affidavit which were presented 
to the Court previously were exe- 
cuted by the plaintiff without his 
knowledge and because, he was in 
fear of his life at the hands of the 
defendant. The Court had suffi- 


673 


Held, that this case did not gall 
for the exercise of the inberent 
powers of the Court under section 
151 of the Civil Procedure Code, 
and that as a qwestion of law the 
provisions of Order 47, rule x of 
the Civil Procedure Code would 
not warrant the Court in allowing 
the application on the basis of an 
application for review of judgment. 


DWARKA DHISH PRASAD 
SINGH ni we oe 


— —— Section 157 
—Rights of parties-—Decision of— 
Foreclosure suit—jJudgment— Pre 
liminary decree—Not in accordance 
with—Sxbseguent proceedings nil 
and void — Summons —- When not 
“duly served” — Wrongful acts of 
court oficials—Estoppel—Foreclosuse 
decree—When not enforctbie against 
mortgagor or one interested in ee 
of redemption. 


In a mortgage deed the Horgos 
was given an option either to sue 
for-sale or for foreclosure. The 
plaintiffs-mortgagees instituted a 
sait for foreclosure making the 
mortgagor a puisne mortgagee and 
a subsequent lessee of the property 
parties to the suit. The case was 
at first decided ex-parte and the 
judgment contained a direction for 
the preparation of a preliminary 
decree for sale. Tho decree ac- 
tually passed in pursuance of that 
judgment was a preliminary decree 
for foreclosure. This decree er- 
parte was set aside on applications 
made under Order g, rule 13 and 
the case was heard on the merits. 
The claim was decreed but the 
judgment of the Subordinate Judge 
again proceeded upon the footing 
that the suit was a suit for sale and 
the judgment contained an express 
direction that a preliminary decree 
for sale under Order 34, rule 4 
should be prepared. The decree 
actually passed was again a preli- 
minary decree for foreclosure. No 
payment having been made, the 
plaintiff applied for the preparation 
of a final decree for foreclosure, 
The notices issued to the defendant 
were notices to show cause why a 
final decteg for sale should not be 
passed. After considerable time 
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either personal or substituted ser- 
vice was effected on the defendants 
of this notice and ultimately an 
ex-parte decree for foreclosure 
was passed, The defendants there- 
upon made an application under 
Order 9, rule 13 for getting aside 
this er-parte final decree for fore- 
closure urging that notices had not 
been ‘duly served, and that the 
preliminary decree for foreclosure 
not being in accordance. with the 
judgment, ajl subsequent proceed- 
ings directing foreclosure were 
null and void. The Subordinate 
Judge, holding that notices had been 
duly gerved, dismissed this applica- 
tion. On appeal against the order 
refusing to set aside the final decree 
ex-part, keld, that there had been 
no proper service of the notice 
inasmuch ag a summons cannot be 
said to*be duly served which is a 
misleading document having no 
relevance tothe real proceedings 
which are contemplated and having 
no reference to the order ultimately 
passed. eid, further, that the 
preliminary decree for foreclosure 
not being in accordance with the 
jadgment, no final decree for fore- 
closure could be passed and the 
mistake being due to an error on 
the part of the ministers of the 
court, must be corrected and the 
High Court being seised of the 
whole case bad inherent jurisdiction 
under section 151, Civil Procedure 
Code, to correct it. There could 
be no estoppel against a litigant 
arising out of wrongful acts of the 
court permitted or performed by its 
own officials and the parties were 
not to be deprived of their rights 
simply because they had committed 
some mistakes in procedure. eld, 
further, that under section 148 of 
the Code of Civil Procedure the 
Court was entitled to extend time 
for paymest originally fiixed ina 
preliminary decree. 

BALGOBIND v. SHEO KUMAR .. 
Section 151 
— When inapplicable—Law of limi- 
tation—Cases governed by. 

The court cannot ignore the 
provisions of the law of limitation 
by appealing to section 151 of the 
Code, That section is intended for 
cass for which the strict letjer of 
the law provides no remedy. 
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Held, therefore, the court acted 
illegally ia entertaining and allowing 
an application to set aside a dis- 
missa for default, made after the 
expiry of the period of limitation. 


TOTARAM v., PANNA LAL oe 

Section 152 
—Mistake in final form of order— 
Due to original mistake in party's 
application — Discovery of— When 
court can correct, 


When a mistake in the final form 
of an order is due to an original 
mistake made by the party in his 
plaint or in a subsequent applica- 
tion (such as an application for 
obtaining a final decree in a mort- 
gage suit), the court has jurisdiction 
to correct the mistake, and to pass 
further orders consequential on 
such amendment. 


ALLAH DIA v. RAHIMUDDIN .. 
v—— Order 1, 
rule 2—Res judicata—Previous suits 
dismissed by Court of Small Causes— 
Subseguent suit in Munsif’s Court 
—Causes of action of previous suit 
combined. 

In respect of two parcels consign- 
ed by him on the defendant rail- 
way, the plaintiff instituted two 
suits for damages in the Small 
Cause Court. Both suits were dis- 
missed, Thereupon the plaintiff 
institated the present suit in the 
Munsif’s court, joining together 
both the causes of action of his 
previous suits and thus bringing the 
valuation above the goo rupee limit. 

Held, that the suit was governed 
by the principle of res judicata and 
Order 1, rule 2 of the Civil Pro- 
cedure Code applied. 

Held, also, that the joining toge- 
ther of the subject-matter of the 
two previous suits was a decree for 
evading the provisions of section 11 
of the Civil Procedure Code and 
and could not be countenanced. 


MANGAN LAL v. G. I. P. RAIL- 


WAY COMPANY. i ane 
Order A 
rule a—lnapplicability of-—Relief 


soughtin previous suit different from 
that sought ina subsequent suit— 
Same plaintiff and same defendants 
—One deferndattea minor, 


On the death of .4@her heirs, 
under the Mohammadan Law, were 
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her husband 4.2, her sister Q aada 
daughter K, then a minor. 

suit brought subsequently by Q = 
recovery of possession of jth o og 
in certain specified zamindari pro- 
perty which had come to her by 
inheritance on 4’s death, 4X and X 
were impleaded as defendants. The 
plaintiff alleged that 42 had impro- 
perly taken possession of the whole 
of the said property and that he 
was purporting to do this in the 
name and in the interests of X. In 
another suit brought by the same 
plajntiff, two years later, the same 
defendants were again impleaded but 
the allegations were that as the 
dower debt due from AR to A was 
unpaid on the date of 4’s death, 
plaintiff was entitled to a share init 
for her own benefit and another 
share for the benefit of A, who asa 
minor, living under the guardianship 
of her father, could not prefer any 
claim. X died while the suit was 
pending. After making necessary 
amendments in the plaint, Q sought 
a decree for an amount due to her 
on account of her share from 47 
alone. The defendant contended 
that the sult wag barred by the pro- 
visions of Or. 2, r. 2 of the Civil 
Procedure Code, on the ground that 
Q was under an obligation by law 
to have claimed in the previous suit 
the relief which she sought in the 
second suit. 

Held, (affirming the judgment of 
KANHAIYALAL, J.) that the causes 
of action in the two suits were not 
indentical and the suit was not 
barred by Order 2, Rule 2, Civil 
Procedure Code. 


ABDUR RASHID v. QUDRATUN- 
NISSA BIBI 


rt e 





——~ — Order 2, 
rule 2-—Omission to ask further 
relie{—Hindu Law—Widow—Legal 
necessity—Reversioner's unqualified 
consent to mortgage—Presumption, 


Where, in a reversioner’s suit for 
recovery of property, brought 
against the defendant in whose favour 
a sale-deed had been executed by 
the widow of the last male owner, 
it was found that the plaintiff had 
brought other suits against the de- 
f8ndant and his joher for recovery 
of property be onging to the last 
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male holder but had omitted to ask 
for any relief with respect tô the 
properties now in sult, eld, that 
the suit was barred under the pro- 
visions of Order 2, rule 2 of the 
Civil Procedure Code and should be 
dismissed. 


Where a Hindu widow mortgaged 
certain property with the object of 
performing pilgrimage for the bene- 
fit of her husbands soul and for the 
support of dependent relations in 
the family, Aedd, that the médrigage 
was justified by legal necessity. 

The circumstance that the only 


reversionerg at the time gave their, 


unqualified consent to the mortgage 
and that their consent was justified, 
raised a very strong preaumptién 
that the mortgage was supported 
by legal necessity. 


DARBARI LAL v GOBIND 
SARAN en wa i 


Order 2, 
rile a—Rent suit—Different holdings 
—Joint claim, 


See Landlord and tenant a 


Ore 8, 
rule G— Ascertained sum — What 
amounts to—Set o-f—Whether defen- 
dant entitled to clatm-—-Definite sums 
of credit and debit between parties. 


In plaintiff’s suit for the balance 
of the price of certain articles sold 
to the defendant, the latter stated 
that this transaction formed one of 
a number of transactions between 
the parties in which there were 
payments to be credited on both 
sides and that on the date of the 
suit, a definite known balance was 
due to the defendant from the 
plaintiff. The lower courts having 
declined to go into the merits of 
the set-off claimed by the defendant, 
under Order 8, rule 6 of the Civil 
Procedure Code ; Aeld, that in any 
ordinary meaning of the term, the 
sum claimed by the defendant was 
an ascertained sum and the lower 
courts were wrong in refusing to go 
into his claim. 


HAR PRASAD w FIRM RAM 
SARUP RADHA KISHEN 


rule 6—Set-off. 





Order 8, 


753 


459 


See Provincial Insolvency Act, e 


section 28 °.. “a sa 


217 
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Civil: Procedure Code 


—— Order 9, 
rule g—Restoration. 

See Rgstoration—Ex-parte suit.. 
-——— Order it, 
rule 18, 21—Relevant documents in 
plaintiff's possession but not mentioned 
in previous affidewlt—Inspection 
sought by defendant Correct proce- 
dure, what is. 


Under Order 11, rule 18, when a 
party applies to inspect documents 
which are not referred to in the 
pleadings ôr in a previous affidavit 
of documents, and makes an affidavit 
for that parpose, the Court ought 
not to make an order for inspection 
without giving the other side an 
opportunity of replying on afi- 
davit. è 

An affidavit of documents material 
to the case made by a party is con- 
clusive, and the court, as a general 
rale, cannot go behind it. 


Where the defendant bad applied 
for inspection under Order 11, rule 
18, Civil Procedure Code, withoat 
making a proper affidavit, nor Lad 
the plaintiffs denied possession of 
the documents sought to be inspect- 
ed on affidavit, andthe lower court 
ultimately dismissed the suit under 
Order 11, rule 21, Civil Procedure 
Code, the High Court set aside the 
order of dismissal on the plaintiffs 
undertaking to file in courl a com- 
plete affidavit of all documents rele- 
vant to the suit which were in their 
possession, power or control, 


KEDAR NATH DURGA PRASAD 
v. FIRM BISHWANATH LAKSHMI 
CHAND .. ERS SA 


Order ry, 
rules 2 and 3—Redenption, suti for 
—Adjourned to hear defence ewi 
dence~-Defendant absent on adjourn 
ed date--Suit decreed— Defendant 
entitled to apply under Order 9, 
rule 13. * 


Where on the date fixed for hear- 
ing defendant took time to produ 
evidence but on the adjourned date 
was absent, and the Trial Court, 
thereupon, decreed the suit on the 
merits under Order 17, rule 3, Ae/d, 
that the decree was passed ex parte 
and the defendant was entitled to 
apply for a re-hearing, under Order 











g, rule 13 of the Civil Proce- 
dure ‘Code, /efd, further, that 
e 
s 
- 


INDEX 


(Act V PAGE. 
o of 1908)— (contd) -- 


191I 


299 


` Procedure, 


Civil Procedure Code 

of 1908)--- (contd, 

though the order of the Trial Court 

had been confirmed by the District 

Judge, a Revision under section 115 
lay togthe High Court. 


ADHIN 7», RAM BHAROSE’ 
Order 20, 


rule 15— Suit for taking accounts— 
Partnership dissoluved—Balance due 


to defendant— Whether decree can be 


passed tn favour of the latter. 


In a suit for taking accounts be- 
tween partners whose partnership 
had dissolved, it turned out that a 
balance was due to the defendant. 


LHeld, that a decree could be pass- 
ed inf favour of the defendant, 
under Order 20, rule 15 of the Code 
of Civil Procedure, on payment of 
the necessary court-fee. 


RAM CHARAN v. BULAQ! os 


m ———— Order 20, 
rule 18-—Preliminary decree for 
partition-——Non-ap pearance of piaint- 
iff at date fixed for further proceed- 
ings—Suit dismissed for want of 
prosecution—-Order of dismissal 
without jurisdiction, 


In a suit for partition between a 
Hindu brother against his other 
brothers a preliminary decree was 
passed by the appellate court by 
consent of parties and the case was 
remitted to the trial court for tak- 
ing further steps for effecting a 
partition in accordance with the 
consent decree. Thereafter, on the 
day fixed for hearing by the trial 
court for further proceedings, the 
plaintiff did not appear and the 
Judge dismissed the suit for want 
of further prosecution. Ae/d, by 
thé Privy Council, that this order 
was made without jurisdiction and 
the High Court had acted rightly in 
setting it aside on revision under 
section 115 of the Code of Civil 
Where a preliminary 
decree has once been made ina 
suit, it cannot be dismissed unless 
the decree is reversed in appeal. 
On the making of the decree the 
parties acquire right and incur liahi- 
litles which are fixed until and un- 
less the decree is varied or set 
aside. After a preliminary decree 
it is open to any partygto a suit to 
whose interest jt is that further 
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"Civil Procedure Code (Act V 
of 1908)—(contd.) 


proceedings be taken to initiate the 
supplementary proceedings, 


LACHMI NARAIN MARWARY te 
BALMAKUND MARWARY 


Order 21, 
rule 2— Payment by pudgment-debtor 
— Statement in execution application 
— Whether a certificate of payment by 
decree-holder—Limitation for certi- 
fying. 





990 


A statement in an execution ap- - 


plication of money having been 
paid by the judgment-debtor is not 
such a certificate of payment as is 
contemplated by Order zr, rule 2 
of the Civil Procedure Cade and 
does not save limitation. 


Order 21, rule 2 contemplates a 
formal proceeding consisting of 
two steps ; first, an application by 
the decree-holder informing the 
court of the payment, and, secondly, 
a formal order of the court record- 
ing the payment. This proceeding 
must be separate from and prior 
to the execution proceeding in which 
it is desired that the payment 
should be recognized. 


Though no period of Imitation 
has been prescribed for an applica- 
tion by the decree-holder to certify, 
the intention of the law appears to 
he that the payment should be cer- 
tified within a reasonable time of its 
being made. If the decree-holder 
fails to do so, clause (2) of the 
rule allows the judgment-debtor to 
inform the court of the payment. 


Bal) NATH v. PANNA LAL .. 


ee Order 21, 
rule 16--Application for execution 

. Oy gee of decree—Granted after 
notice ` fudgment-debtor—Order 
Ea as res judicata, 


Where on an’ application by an 
assignee of decree for substitution 
of his name on the record and exe- 
cution in his favour, an order 
granting the application, whether 
ex parte or otherwise, is made 
after notice to the judgment-debtor, 
the judgment-debtor cannot, so 
long as that order stands, go be- 
hind it and question the right of 
the assignee to execute the decree 
inja subsequent proceediyg. 


DWARKA DA v. 
ASHFAQULLAH ` 


ANG 


MUHAMMAD 
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PAGE. 


Civil Procedure Cade (Act V 
of 1908}— (comtd.) ‘ 


2 SORE zs, 


rule 46, 89—Hypothecution bond— `` 


Attachment and sale of rights umier 
—Whether moveable property. ' 


A simple, hypothecation bond is 
t moveable property ” not only for 


the purposes of attachment in ex-, 


ecution of decrees, but also for the 
purposes of sale and procedure by 


which a sale of ‘‘immoveable pro- es 


perty ” (e. g. an application under 
Order 21, rule 89, Civil Proeedure 
Code) does not apply to a sale of 
the rights of.a mortgagee under a 
simple hypothecation bond. 


LAL UMRAO SINGH v. 
SINGH ay 


—Order, 21, 


, 
LAL 


840 


r. 54—Prohibitory order— Whether ` 


duly served on judgmentdebtors net 
proved—Record destroyed—Anction- 
sale held after private sale—Pre- 
sunption—Burden of proof, ques-' 
tion of — Which sale to prevatl, 


Subsequent to a private sale by 


defendant, in-favour of plaintiffs, 
an auction-sale was made under ex- 


ecution proceedings in which the. 


property was attached prior to the 


private sale, by means of a prohi- - 


bitory order under Order 21, rale 
54 of the.Civil Procedure Code. 
The Lower Courts.found that the 
prohibitory order was duly served 
on all the judgment-debtors but 
that portion of the record -which 
would have enabled the Court to 
prove whether service was effected 
in the prescribed, manner, according 
to Order 21, rale 54 (2), was not 
available. : 


Held, under the circumstances, 
the defendant could not he required 
to prove the due service of.the 
notice and it should have been pre- 
sumed that the official acts ehad 
been regularly performed. 

MOHAMMAD ABDUL GAFOOR 
KHAN v. AKRAM HASAN ee 

Or. a1, T. 


57, Or. 39, 7.7, G—Altachment be- 
fore judgement —Whether ceases on 


dismissal of an application for ex-'- 


ecution of decree. 


Order 21, rule $7 -of the Civil i 
not apply to. '> 


Procedure bode does 
aijachment5 bẹ fore judg nent ber its 


es _ °. a YS 
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Civil Procedure Code (Act V Civil Procedure Code (Act V 

© of 1908) —(gantd,) of 1908)— (contd. )e* 
operation is confined to. attachments. _ _ —Order at, 
in executién of a decree, rule o7—WNo compluint of obstruction 

BOHRA AKHEY RAM v, BASANT ~—Auctiompurchaser’s attempt to 
LAL a E .. 823 obtain Dossession. 

IS P EE SE 2 See Limitation Act, Art 11-A , 626 
yule 92 (3)—Decree, execution of ~ Order 22 
Property sold publicly Py Collector— a ' 
Plaintiff party to decree—Subsequent pu es) A hile Laoag Š 
morigagee—Applicatiow for setting vig : 
aside sale—Summarily dismissed by party to suit— Abatement, guestion 
Lower Courts—Allegations of fraud of—d test. : : 
—Enguiry into—Absolutely neces- Where the interest of a deceased 
sary before Meciding case.” defendant respondent could be dis- 

i tinguished and separated from 

Execution of a mortgage decree others, then the appeal would abate 
for sale of ancestral property hav- as against the deceased defendant 
ing been Shane to pier only. but where no such determina. 
or under section of the Civi tion was possible, it must abate 
Procedyre Code, propery ve sold against them all. ' 
by the Collector under the provi- ; 
sions of Schedule III of the Code. Sc ee ae 
The plgintiff and his brother D, ' x st 
who were members of a joint Hindu se — Order 22, 
family, had purchased the mortgag- rule 6—Snapplicability of—Minor~- 
ed property from the mortgagor Partition suit against adoptive father 
by private treaty before the execu- —Defendant’s death—Minor bron ght 
tion sale. An application by the on record—Sutt contested by counsel. 
plaintiff's brother for setting aside See Minor . .. 665 
the sale under a rule made by the Gir za 
Local Government corresponding to rule 7-Compromise entered into oy 
Order 21, rule 89 of the Civil Pro- ii Li : babe 
cedure Code was made to the guardian-ad-litem zofthonut obtaining 
Collector and was dismissed by him. teave of ae ENAREN CUP Mad bd 

i : ecree wid or widable by minor— 
aa appiicanon Ra nade fe Hindu law—Will by father—Creat- 
the- con : : ing absolute estate liable to defeasance 
Civil Procedure Code for seiting oe k i 
aside the .sale on the ground of ein hel h of eee 

; tanei ject: ance—Liffect of—Legatees dividing 
iranis ae Pace properly under compromise decret- 

laintiff then instituted the present Defeasance clause ignored and abso- 
P it alleging that the sale had been lute title given under comprontise— 
shan ht ESE by the fraud of the Operation of decree as ‘estoppel by 
decree-holder, 7 auction-purchaser judgment. RE : 
and certain other individuals who A decree passed in terms ofa 
had brought suits to pre-empt the compromise entered into on behalf 
sale made in favour-of the plaintiff of & minor by his guardian ad litem 
and his: brother.: -These people without first obtaining the leave of 
were alleged to have entered into a the court is not null and void but 
conspiracy before the sale with a is only. voidable at the instance of 
v.ew to defraud the plaintiffs and tke minor. It is binding upon all 
deprive them of-the property. The the parties concerned except that: 
lowe: court held that the suit was the minor can, if he so elects, 
haned hy Order 21, rule 92 ’(3). repudiate it. 

Weld, reversing the lower court, A sult by a minor to set aside 
that tlie suit was maintainable and the decree based on a compromise 
ae area aona erand aes So entered into without the leave of 
quis : l the court is governed by Article 
applies only Hii tine of ae J 120 read with section 6 and 8 of 
course of publishing a conduct o: the Limitation Act. x 


the sale. . 


BHAGWAN DAS MARWARI v. 


SURAJ PRASAD SINGH é 














A Hindu family confisting of a 


¿. 1060 ' father and three sons was possessed 
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Civil Proçedure Code (Act V. 
of 1908)—(contd.) 


of certain ancestral properties The. 


father owned certain self-acquired __ 


obtained by him by 


properties 
The father 


collateral succession. 


.made a will wherein he lumped toge- `° 
ther all the properties, joint and ’ 


self-acquired, divided the whole 
into 3° equal lots and directed that 
if the sons desired to partition 
the property, each one of them 


should take one lot absolutely. By ~ 


clause 13 of the will he provided 
that if any one of his sons should ’ 
have no son, he would not have ‘the 
right of taking i in adoption an out- 
sider but shall have the right to 
adopt ~any of the issue of his full 
brothers; if he did sot 
the property that he might leave 
( matruka ), should ‘pass tò the 
survivors in the same manner in 
which property passes in an undi, 
vided Hindu family. On the death 
of the father ane of the sons 
“brought a suit for partitions which 
was settled by a compromise. The 
compromise did not in terms refer 
to the will but adopted most. of its 
provisions and declared that each 
of the sons would be the absolute 
owner of the property allotted to 
him and ignored altogether the above 
quoted clause 13. None of the 
sons had any male issue. One of 
the sons died in 1920 leaving a- 
widow and a daughter and a bro- 
ther, the plaintiff. The plaintiff 
sued the widow to recover posses- 
sion of that portion of the father's 
self-acquired ‘property whicb had 
fallen to the share of the deceased 
on the ground that the will was. 


do so,’ 


sr 


operative as regarcs such property; a 


and on ifs proper construction, on_ 


the death of a son without leaving 
male issue, the property was to pass 
to bis surviving brothers. 


Hfeld, that the suit must-fail on 
the ground (1) -that the estate 
created under the will in favour of 
each of the sons was an absolute 
estate liable to: defeasance on the 
the non-happening of a certain con- 
tingency, namely, the non-adoption 
of a brother’s-son. But imasmuch 
as it wan 
deceased to adopt a brother’s son, 
thgre being none in existence, the 
condition was égpossible. of. per- 

-formance and could not. be given 
effect to; and that (2) the rights of 


not possible for the ° 





Civil Procedure Code (Ack Ve 
of 1908)— (concld.) 


the parties were ‘settled by the Tom- 
promise decree and the plaintiff 
was estopped from going behind it. 

PHULWANTI KUNWAR v. JANE- 
SHAR DAS 


e . i s - tr‘ ' ir 
———-Order 94; 
rule J—Suit for sale on mortgage 
executed by adult member’ of ‘joint 
Hindu family--Pendency of--Defend 
auťs sons added as parties at the 
instance of original mortgagors—Suit 
barred by limitation—Effect of. 


Duritg the pendency of plaintiff's 
suit for sale on a mortgage executed 
by thé adult members of a join 
Hindu family, “the sons’ 
original mortgagors ` (deferidanis) 
were added as parties at the instance 
of the-said defendants. Thecourts 


. below, however, dismissed the entire 


t 


suit on the ground that at the tithe 


if4t 
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of the ` 


the sons were added’ as parties, ` 


more than 12 years had elapsed 
from the date when the mortgage 
money became payable. In appeal,’ 


it was contended that the added de- - 


fendants were sufficiently represent- 
ed in the suit by their respective 
fathers who were admittedly the ma- 


naging members of the joint family. ` 


Held, that the Conrts below were 
wrong in dismissing the suit. a 


CHETAN. SINGH v, 
SINGH œ> vi a8 
——_—__————-0Or. 47, F 
1— Provisions of —Inapplicability of 

See Civil Procedure Code, sec 
tion 15k a. oe 

Collector—Detree transferi ed i 
—Power of after sale of property. - 

See Jntisdiction—Decree. 

Common object—Collecting with 
abject of —Accused gene in dif 
ferent villages. 

See Penal - Code, section 402e ., 

Company—~—-/irectors—— Remi" 
neration beyond thdt sanctioned-dy 


Articles of Assoctation—When not 
entitled tao—Fiductary relations to 


ov 


SA RTA} 


-ug 


452° 


„toà 


share-holders—How Directors should ; 


act. 


A Director of a company is not 
entitled: to any remuneration Dbe- 
yond what has been sanctioned by 
the Article, of Association, fof 
doing an act which would be his 
duty as a Director to do, 








ti42 e INDEX Ay aj: 
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Company—(concld.) f PAGE. Companies Act—(contd.) 


e Divectors are the agents of 
all the share-holders*who constitute 
a company, „and, therefore, stand in 
the same position as an‘ agent to 
the principal. As thé share-holders 
leave all the business of a company 
in the hands of the . Directors, it is 
highly incumbeut % on them that they 
act without raising tĦe slightest_ 
suspicion of dishonesty. 


DIKSHIT AND Co. LTD, v. 
MATHURA PRASAD .. ae 


Lig uidation—Share- 
holders surreydered shares to another 
concern—Shares received in licu 
thereof —Aeeting held as share-hold- 
ers of the Banz—Validity of pro- 
ceedings —~Instrument of-transfer of 
assets not registered—Transfer of 
apie Te Act, section 54-—~-Operation 
of. 

Where the respondents, holding 
fully paid up shares in a certain 
Bank, Surrendered their shares, 
after the said Bank had gone into 
voluntary liquidation, to another 
company, and in lieu thereof receiv- 
ed preference shares in. the sald 
company which, meanwhile, by an 
arrangement evidenced by an ins- 
trument which had not been register- 
ed, had taken over the assets of 
the Bank in liquidation, Aeéd, that 
the respondents had ceased to be, 
members of the Bank and that any 
meeting convened or proceedings 
taken by them as Share-holders or 
contributories of the Bank was i»- 
valid and inoperative. 


Held, also (per WALSH, A.C. J., 
RYVES, J. expressing no opinion), 
that apart from any action under 
the Companies Act, the rights 
which had arisen out of the execu- 
tion of the written arrangement, 
were as binding on the parties 
holding the benefits which they had 
taken thereunder, as if it had been 

“decided to effect the transaction by 
a registered deed as required by 
section 54 ðf the Transfer of Pro- 
perty Act. 

H. HUNTER v. DAMODAR DAS 


Companies Act, Section g— 
“ Person "— What the word includes 
—Parinership -—:Holding shares 
on one’s own behalf and in trust for 
minor members of family—cdecott nt- 
ability by Arm— Whether minors can 
be regarded as partners, 


The word ‘ ae ” in sation 


4 of the Indian: Companies Act 


883 


719 


1882, includes any company or 
association or body of individuals, 
whether incorporated or not, such 
as a joint flindu family. 


Wheye a partnership consisted of 
numerous individuais, some of 
whom were entered in the partner- 
ship deed as holding certain shares, 
on their own behalf and in trast for. 
certain minor members of their 
family, Ae/d/, that.as the firm would 
be accountable to such individuals 
alone, both for the shares which 


they held in their own beneficial ~ 


interest and the shares which they 
held as trustees for minor members 
of their family, such minor mem- 
bers should not, for purposes of 
section 4 of the Companies Act, be 


‘regarded as separate partners. 


MOTI RAM v. MUHAMMAD 
ABDUL JALIL 7 .. 


Section pes 
Applicability of —Limited Company, 
Roatation of —Prospectus sent to Re 
gistrar showing 5 Directors— Under 
taking to subscribe certain shares— 
Failure to discharge obligation by 
two Directors—Permission to start 
business—Declaration stating that 
shares paid up—Offence, nature of. 


Applicant sent a prospectus and 
articles of association of a certain 
company to the Registrar, Joint 
Stock Companies, from which it 
appeared that five persons had con- 
sented to be Directors of the Com- 
pany and as such had andertaken 
to subscribe 500 shares of Rs. 10 
each. Three of those persons gab- 
sequently did discharge their obli- 
gation but two of them never paid 
any sums due from them. A year 
after the applicant made a declara- 
tion to the said Registrar for per- 
mission to allow the Company to 
commence business, In that dec- 
laration he stated that “‘ Every 
Director of the Company has paid 
to the Company on each of the 
shares taken or contracted to be 
taken by him and for which he is 
liable to pay in cash a proportion 
equal to the proportion payable on 
application and allotment on the 
shares offered for public subscrip- 
tion.” 


Jield, that the Registrar was 
entitled to assifne that the five 
Directors were intended et® be and 
were in fact included in the words 


R. 
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‘every Direcfor’’ entered in the would have reasonable apprehension A 

declaration ; ; and if any thing had of bodily injury if she returned to 

happened in the interval to reduce her husband, and the,suit | was 

the number of Directors, it “was rightly dismissed. ; ; 

the duty of the applicant to tel BABU: RAM v.  MUSAMBAT 

that to the Registrar as one of ; 

BE ` KOKLA a i « 6$ 

the material facts to-be taken into x 

consideration by him in deciding Contract Act (I of 1872), Sec- 

whether the Company should be tion 1i—Sloaey ace bled by minor— 

allowed to commence business. Repayment— When cannot be compelt- 

Applicant's omission to make this ed—A grees to pay on attaining majori- 

clear to the Registrar hrought him ty—Legality of agreement — Decree 

within section 282 of the Com. against defendant for amount of 
panies Act. bond executed—AMinority, plea of-— 
S. M. BOSE v. EMPEROR 83 failure to prove—Effcect of. . 
eae a peer If a minor accepts money except 
Compensation— Dedication of land for necessaries hercaunat. be cone 
oe use-—Owner not deprived pelled to repay it, and any contract 
: to do so made by him as a minor is® 
See Municipalities Act, Section void against him, but if when of 

113 bie oe ++ 729 | fullage he takes it upon himseff 
“Competent Courts’? — Not to repay, there ix no reason either 

limited to civil courts. a oath or a, why iis ameen 
See Criminal Procedure Code of atone... Dey Certs” unlawiy: 

1923, Section 146 (1) .. 803 In a suit on a bond executed by 
Compulsion— What amounts to the defendant in lien of at ee 

— : $ promissory note, the defendant 

See Evidence Act, Section 132 .. 144 | pleaded that he was a minor at the 

Conjugal rights—Decree for— date of the execution of the promis- 

Subsequent ill-treatment of wife by sory note, held, that the burden of 

hushand—Magistrate’s order. ana) PERANAN on the defend- 

. wi 33 . 
See Criminal Procedure Code, 
Section 488, cl. (3) .. .. 806 NARAIN SINGH ø CHIRANJL 
Restitution of — LAL EA: “i ++ 461 

Suit for by hushand—Reasonable pe S 76-2 dee 

ee. ha pty ee m £ EE Unconscionable vrate of 

i interest—Binding unless proved that 

Hebi ana PERTE such order lender was in a position to dominate 

y attacament ana arrest. the will of the borrower. 

The plaintiff tarned his wife ie To attract the operation of the 

of doors statig, that DE seed eh provisions of section 16 of the 

ber ngenani x e pak ke pe Indian Contract Act it is necessaty, 

S ; in the first instance, th 

maintenance order, and while the seth ea Tie erties cae he pation 

proceedings re in edit | o to dominate the will of the other. 
plaintif e e re or Ae Hi aes Mere unconscionableness of the 

a She Ao oe anne bargain is not the only thing to be 

The vif pi E btained yY: considered. The exaction of 

Br lean A ae s ee d io excessive and usurious interest even 

ealize the mone ' that was due to though there may be ample secfrity, 

h $ Dat thé Tain tiff Seda does not by itself 1aise any presump- 

ihe She h A h plai da tion of undue influence unless it 

Soper and E a Hin E cael is first established that the lender 

in order to execute the order. The Ree a bea 

plaintiff, subsequently, | filed a suit compound interest at z ‘per cent œ 

ee nee i righis per mensem was enforced and the 

against t hi a ies lyek one Privy Council allowed interest at 
suspicion 2 Caney the contractual rale from the date 
* Held, that haying regard to the of the deed, until the date of the © 
circumstances of the case, the wife decree of the trial court and there- 
. 
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Contract Act (IX of 1872, 
—(conchd.) 


affer simple interéSt at the rate of 


6 per cent per annum up to the 
date of realisation, 

RAGHUNATH PRASAD SAHU v. 
SARJU PRASAD SAHU 


— iii SecA 73 
Interest by way of damages. 

See Interest A ae 
— Section 73, 
illustration (2)—Tnterest. Act, No. 
32 of 1839—Grounds on which 
interest can be clatmed—Absence of 
contract, . 


The oniy grounds upon which 
Interest can be claimed upon a sum 
of money when the liability for the 
sum fs established are to he found 
either in section 73 of the Contract 
Act, ilbustration (n) orin the In- 
terest Act, No. 32 of 1839. 


JwALA PRASAD v Hori LAL .. 


Contract —Ay correspondence — 
Nómexecution of a contemplated 
formal agreement—E fect of--Mana- 
ger appointed under Chota Nagpur 
Encumbered Estates Act— Position 
of. 

The Chota Nagpur Encumbered 
Estates Act (VI of 1876) provides 
that in certain events the Commis- 
sioners may, with the previous 
sanction of the Lieutenant-Ġovei- 


a6 


nor, appoint an officer (hereinafter - 


called the manager) and vest in 
him the management of the whole 
or any portion of the property of a 
ptivate owner. During the conti- 
nuance of-such management the 
holder of the property becomes 
incompetent to alienate the pro- 
perty and it vests in the manager. 
The manager was liable to removal 
by the Commissioner and was in 
the ordinary course of administra- 
tion subject to the orders of bis 
superior officers. The plaintiffs 
alleged that certain properties, 
which weresin the possession of a 
managet appointed under the Act, 
had been agreed to be sold to them 
by the Local Government. The 
Manager was no party to the 
negotiations (evidenced by letters) 
culminating in the alleged contract. 
It was farther understood that the 
terms agreed upon would be embo- 
dled in a short formal agreement to 
be gxecuted hy certain pasties. 
Difficulties having subsequently 
come to light, the Local Govern- 
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ment was unable to carrye out the 
contract. On a suit foi specific 
performance instituted by the plaint- 
iffs, hel, by the Privy Council: 

(1), that the properties had be- 
come Vested in the manager in hig 
own right in the performance of his 
duties and that he was neither the 
servant nor the dgent vf anothér, 
be that other either a private 
intervener ora public or political 
or departmental officer, and the 
manager not being a party to the 
alleged contract, the suit must fail; 


(2) that the execution of'a 
formal document embodying the 
terms agreed upon between the 
parties was a condition precedent 
of the bargain and no such formal 
document having been executed, 
there was no valid binding contract 
between the parties. 


SETH HUKUM CHAND v.. RAJA 
RAN BAHADUR SINGH, P. C. .. 


Price of disputed 
broperty—Referred to valuer to as- 
certain between parties—Frand or 
mistake in making valnation— When 
contract cannot be enforced, 


Where, under the terms of a 
contract, property was to be sold at 
a pice to be fixed by a valuer, this 
fact does not of itself preclude the. 
Court from inquiring into the 
adeqnacy of the consideration, and 
if any circumstances arose which 
threw a doubt on the accuracy with 
which the valuation was made, and 
if the valuation were such as to 
convince the court that the valuer 
had acted under fraud or by applying 
a wholly misteken standard, the 
contract would be incapable of 
euforcement in equity. 


BIRA LAL v. KHAIRAT! LAL .. 


Contribution— Suit for —foint 
tort-feasors— Decree for mesne profits 
Passed Jointly agatnst parties-— 
Right to contribution, 


The doctrine that no swit for 
contribution lies between tort-fea- 
sors does not apply in its full 
extent to India, If it does apply, 
it applies only where it must be 
poems that the party in default 
new that he was conmitling ah 
unlawful act or the act was one: of 
an obviously ill@al character. 


SHEO RATAN SINGH % KARAN 
SINGH 
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Copyright Act (1911), Section 32 
Extent of—Abridgment-— Meaning 
of. 

To constitute a proper abréedg- 
ment, the arrangement of the book 
abridged must be preserved, the 
ideas mast also be taken and ex- 
pressed in language not copied hut 
condensed. To copy certain pas- 
sages and omit others so as to 
reduce the volume in bulk is not 
such an abridgment as the Court 
would recognise as sufficiently 
original to protect the author. The 
mere process of selecting passages 
from works readily accessible to the 
public is not, but that difficulty in 
obtaining access to the originals or 
skill manifeated in making or arrang- 
ing the selection is sufficient to 
give the character of an original 
literary work to the selection. 


It may very well be that in 
selecting and combining for the use 
of schools or universities passages 
of scientific works in which the lines 
of reasoning are so closely knit and 
proceed with such unbroken con- 
tinuity that each later ps oposition 
depends in a great degree for its 
proof or possible appreciation upon 
what has been laid down or estab- 
lished much earlier in the book, 
labour, accurate, scientific know- 
ledge, sound judgment touching the 
purpose for which the selection is 
made, and literary skill would all 
be needed to effect the object in 
view. In such a case copyright 
might well be acquired for the print 
of the selected passages. 


The plaintiffs’ publication for 
which copyright was claimed consist- 
ed of selected passages from 
Plutarch’s Life of Alexander, Sir 
Thomas North’s Translation, accom- 
panied by certain notes at the end 
compiled by the editor. Held, 
the compilation of the text of the 
appellants’ book as distinguished 
from the notes contained in it was 
not entitled to copyright, but as 
the notes made the book more 
interesting and informing and useful 
for the purpose of students, for 
whom the book was meant, and as 
the preparation of the notes must 
have required classical knowledge, 
literary skill and taste, labour and 
sound judgment, they were entitled 
to gopyright. ° 

MACMILLAN *4ND CO., LD., v 
K. AND J. COOPER 
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Court-Fees Act (VII of 1870) ,— 
Section s—Court’s power to decide 
disputed questions of court-fee— 
Vested in Taxing Officer—Condttions 
—When reference to Faxing Jugge 
Kecessary. 

The power of the Court to decide 
disputed questions of court-fee is 
vested in the Taxigg Officer, under 
section § of the Court-Fees Act, 
subject to his power to refer the 
matter to the Taxing Judge when a 
question of generat importance aris- 
eg, This authority extends to all 
such questions arising in the High 
Court, whether the deficiency alleged 
is on the memorandum of appeal in 
this Court or on a plaint or memo.. 
randam of appeal filed in the Court. 
below. 

BAHALKUARv. NARAIN 
SINGH 





tin = Sap 7— 
(LP) c—Suit fora declaration with 
conseguential relie f-—-Courtfe?, 
valuation of. 

Where the wife of a lunatic sued, 
as manager of her husband’s pro- 
perty, for a declaration that a deed 
of gift executed by the said lunatic, 
in favour of the defendant, was null 
and void, and for.the recovery of 


“the property conveyed by the deed, 


held, that the suit was clearly one 
for a declaration with consequential 
relief and, therefore, the court-fee 
was payable under section 7 (IV) - 
(c) of the Court-Fees Act (VII of 
1870). 

GANGA DEI v. SUKHDEO PRASAD 
=A rt, I, Sek, J— 
Cross-objection, court-fees on—Afnst 
be on the valne of the subject-matter 
and not on five times the land revenue, 


On a cross-objection claiming 
possession of immovable property, 
the court-fee is payable ad valorem 
on the value of the property and 
not on five times the land revenue 
thereon. 





BISHEN SAHAI v. CHHOTEY LAL grt 


— ALPpeal 
against order under section 14g, Civil 
Procedure Code (Act IV of 1908)— 


Must be stamped ad valorem, 


An order under section 144 of 
the Civil Procedure Code is a 
decree and an appeal against such 
order must be stamped ad valorem. 
An application for restitution under 
section 144 is not an application in 
execution. *, 

BAIJNATH Das 7. BALMAKUND 
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Court of Wards Act— Section 
&Judgment-deblag’s estate taken 
aver by Court of Wards after passing 
of decree+Property situated at a 
different place—Decreeholder's appli- 
cation—Transfer of decree to another 
court—Manager of Court of Wards 
made a party—Objections to execn- 
tion of decree raised afger transfer— 
Effect of—Civil Procedure Code, 
section ga—A pplicabilrty of. 

After a decree had been passed 
in the court of the Subordinate 


Judge of Allahabad, the estate of. 


the judgment-debtor which was 
situated in Aligarh, was taken over 
hy the. Court of Wards. Thereupon, 
the decree-holder applied to the 
learned Judge to have the Collector 
as manager of the judgment-debtor’s 
estate, under the Court of Wards, 
added "on the record and for the 
decree to be transferred for 
execution to the Court of the Subor- 
dinate” Judge of, Aligarh. No 
objections having been filed by the 
Collector, who had been given notice 
of the application, an order was 
passed adding the name of the 
Collector and transferring the decree 
for execution to the Aligarh Dis- 
trict. Subsequently the Collector 
objected to the execution of the 
decree on the ground that as the 
decree-holder had failed to notify 
his claim under section 17 of the 
Court of Wards Act, his demand 
must be deemerl in law to have been 
satisfied under section 18 of the 
same Act. 

fleld, that neither the impleading 
of the'Collector as a party as repre- 
senting the Court of Wards, nor 
the order transferring the decree 
for execution, amounted to a deci- 
sion of the question whether the 
decree-holder’s demand must be 
deemed to have been satisfied under 
sectiop 18 of the Court of Wards 
Act. The judgment-debtor was, 
therefore, justified in taking this 
plea befoxe the Court at Aligarh. . 

SANWAL DAS v. THE COLLEC- 
TOR OF ETAH os oe 

Criminal Procedure Code, sec- 
tions 107,470 and 4378—Accused ab- 
solved from giving security—Sub- 
Divisional Magistrate's order—~Dis- 
trict Magistrate—FEnguiry by under 
section 107—Order set aside and 
further enquiry directed—Proce 
diwe, regularity of. 


Where a Sub-Divisional «Magis- _ 


trate had come to the conclusion 


439 


~~ 


Criminal Procedure Code 
=â contd.) 


that the accused could not properly 
be calledgupon to furnish security 
for keeping the peace under sec- 
tion 197 of the Criminal Procedure 
Code but the District Magistrate 
set aside the order of the Sub-Divi- 
sional Magistrate and directed a 
further enquiry to be made, %eld, 
that under section 438 the District 


, Magistrate could have reported the 


result of his examination of the 
record to the High Court which 
would then have parsed the appro- 
priate orders, and that in the cir- 
cumstances the order of the District 
Magistrate must be set aside and 
the accused absolved from the ne- 
cessity of giving security. Proceed- 
ings under section 107 are not in- 
cluded in the provisions of section 
436 of the Cr. P. Code, 


ROSHAN SINGH v. EMPEROR.. 





— When inapplicable—Evidence, na- 
ture of —Publie security, in interest 
of—Punishment, in fiction of — When 
High Court may interfere, 


The High Court will rarely 
interfere in revision in cages under 
section 110 of the Criminal Proce- 
dure Code but it has to he satisfied 
that the evidence is of a character 
which will reasonably support the 
inference that it is necessary in the 
interest of public security to send 
aman to prison ot bind him down, 


Applicant, a butcher, was convict- 
ed of theft in 1916 and sentenced 
to r5 days’ imprisonment. In April, 
1921 be was bound for 1 year onder 
section 110 but the order was not 
enforced. On two occasions in 
1922 he was charged with having 
committed offences but his house 
wag not searched and the reasons 
given by complainants for suspecting 
the applicant, were very unsubstan- 
tial. In 1923 some dacoities having 
taken place, one Z, who was caught 
on the spot, stated in the course of 
a confession, that one of the gang 
of dacoits was a Muhammadan 
whom he could ne.ther name nor 
identify. The police concluded that 
the applicant was the Muhammadan. 
The applicant Was thereupon bound 
over under section 1 for three 
years, //e/d, that the evidence wag 
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wholly insufficient, and the order 
must beset aside. 


hg 
ALIMUDDIN alias ALLIA v. 
EMPEROR a . a 
- ~ —— Sec- 








tion 133—Unlawfui obstruction— 
H kat does not amount to—Branch 
likely to fall at some indefinite time 
-How to prevent danger to public 
safety—Case of tamarind tree—H iw 
du sentiment, 


An obstruction caused by a firm 
and solid branch of a tamarind tree 
oveihanging a village road, with 
normal traffic, at a height of 15 1/2 
feet, could not be called an unlaw- 
ful obstruction within the meaning 
of section 133 of the Criminal Pro- 
cedure Code. Nor was the section 
applicable to a case where it was 
found that though at normal times 
the branch’ was unlikely ta..fall, 
there was a possibility that at some 
indefinite time in the future or 
under quite abnormal circumstances, 
it might fall and endaiger human 
life, 


678 


Even vière the Magistrala was ` 


justified in holding that the branch 
was likely at-some time or other to 
endanger human lfe, it_ was not 
necessary for him to.go to the ex- 
treme length of :ordering it to be 
cut down. A tamarind tree is an 
object of veneration to many Hin- 
dus, and the safety ‘of the public 
would. have been adéquately secured’ ` 
if the Magistrate had - ordered pro 
per support to be given so as to 
prevent the Lranch from falling. 
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GOKUL v. EMPEROR 
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146 (1)—“ Competent court ”—Not 
limited to civi? courts--Includes Re- 
venue Couris also—U. P. Land 
Revenue Act (Local III of rgor), 
section’ go—-Order of mutation— 
Amounts lo a decision by competent 
court, 


The words ‘‘ competent court ” 
in section 146, ‘clause (1) of the 
Code of Criminal Procedare are not 
limited to a competent civil court 


Section, 


436 


but would include the order of a .. 
competent Revenue Court declaring . 


the person entitled to thg property 
afid putting hig in possession and 
ordering mutatidh in the Revenue 
Records in his favour under sec- 


XXII, 144 R. 


tion 40 of the U, P. Land Revenue 
Act (Local Act III of 1901). + 


One J died leaving a widow ¢dind- 
certain collateral relations. There 
were disputes as to succession, and 
pending mutation prcceedings in 
the Revenue Corts, the District 
Magistrate attached the property 
under section 146 of the Code of 
Crimihal Procedure and put it into 
the possession of a Receiver. Thé ` 
Revenue Court ‘ordered mutation 
in favour of the widow, but on an 
application by her for delivery of 
the property from the Receiver, the 
District Magistrate declined to 
order delivery till the expiry of the 
period of limitation for filing a 
second appeal against the order 
mutation, or ul] the decision ‘of a 
second appeal, if one were filed. 
Held, that the order was withopt 
justification and the widow was en- 
titled to a release of the property 
from the hands of the Receiver. 


RAM SRI v. SRT KISHUN yi 





Section 
159-—Keeping police officers in con 
finement. 


See Penal Code, Sec. 79 











Sees. 


% 


ry 


et) 


803 


-« 501 


182 and 211-—Keport or charge — yet 
How to differentiate—Persom origin . 


ally “charged Subsequent proceed- 
ings in court aguinst— Effect of. 


If the complainant -confines ‘him- 
self to reportings what he knows of 
the facts, stating his suspicions, 
and leaving the matter to be, further 
investigated by the police or leaving 
the police to take such coarse as `’ 
they think right in-the performance 
of their duty, he’ may be making a 
report but he is not mking a 
charge. -But if he takes the fur- 
ther step, without waiting for any 
further investigation, of defiftitely 
alleging his belief in the guilt-of a 
specified person and his desire that 
the specified person be proceeded 
against in court, that act of his, 
whether verbal or written, if made a 
toan officer of the law authorized 
to initiate proceedings based upon . 
the complainant’s belief in the-guilt 


t 


asg 


-$ 


of the specified person or his desire ~ ; 
that court, proceedings be taken °-- 
against him} amounts to aoe ale. 


charge. e 


a 
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oe. 0 P36 contd.) 

The mere fact that subsequent 
proceedings in court are taken 
either agginst the person originally 
charged, or against somebody else, 
cannot effect what was done when 
the original charge was made, if it 
was a charge. r 


KASHI RAM v, EMPEROR e 


—— Section 
195—Copnisable  offence-—-Accused 
charged with—No complaint—Con- 
viction illegal. 

When the Criminal 
Code provides that the court shall 
not take cognizance of certain offen- 
ces without complaint fiom a public 
servant, it is not open toa magis- 
trate to ignore this provision and 
to convict an accused of one of 
such offences on the ground that 
originally the accused had been 
charged with an offence for which 
no such complaiut or previous sanc- 
tion was required and the offence 
of which the accused is ultimately 
convicted was only a minor form of 
the offence with which he was origin- 
ally charged. 





SRI NARAIN SINGH v. EM- 
PEROR ee ae ans 





- Section 
ert, 


. See Criminal Procedure Code, 
Section 182 axe = 





Section 215 
—Animals missing—Aceused accepts 
money on understanding to recover 
them—Theft—Inference irresistable 
—Cont ition. . 


It cannot be a defence to the 


charge of accepting money. for 


returning stolen property, that the 
persoa who takes the money is him- 
self the thief. (per WALSH, J.) 


Some bullocks having failed to 


return from the grazing fields, 


accused promised the owner of the. 


animals to recover them on payment 
of a certain sum. On recovering 
the money, accused produced the 
bullocks after a few days. ~The 
TTial Couit convicted the accused 
ander scction 215 of the Criminal 
Procedure Code.- On the evidence 
the inference was irresistable that 
tht bullocks were stolen aad the 
accused was either the tef or 
que of the thieves, ¢/d, that the 
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accused was rightly convicted un- 
der section, 215, Indian Pena) Code. 


EMPEROR v, MUKHTARA ae 

t Section 231-— 
Provisions of —Charee altered after 
commencement of trial—Prosecnution 
witnesses—Accused not allowed to 
reexamine— Nor allowed to give 
further evidence for defence—Trial 
committed to court of sesstons—Pro- 
cedure—Illegality of. 


Accused was originally tried under 
section 324 of the Indian Penal 
Code, and after the evidence for the 
prosecution, a charge was framed. 
After the evidence for the defence 
was concluded, the trying Magistrate 
altered the charge into one under 
section 307 ot the Iudian Penal 
Code, and, without giving the 
accused an oppcrtunity to re-exa- 
mine the witnesses for the prosecu- 
tion in regard to the altered charge 


| or to produce such further defence 


as he might have in his defence on 
that charge, committed him to the 
court of sessions for trial on the 
charge so altered. 


fled, that the procedure of the 
Magistiate was entirely illegal and 


| was likely to prejudice the accused 


in his trial before the court of 
sessions, and the orde: of commit- 
ment must be set aside. 


MOHAN LALv. EMPEROR is 


ee gar Section 307 
—FProvisions of—Jury, verdict of 
acquittal—Disagreement by Sessions 
Judge—Reference to High Court— 
Luterference, When fustified—When 
verdict 1s perverse or clearly and 
manifestly wrong—Rape or attempted 
rapc—Charge of —Evidence, whether 
true or false—Difficulties of arriving 
at a confident verdict. 
Under the provisions of section 
of the Criminal Procedure 
Code, a High Court hag very full 


powers to re-open all matters in ` 


connection with a verdict of acquittal 
by a jury with which a Sessions 
Judge has disagreed and which he 
has referred to the Couir under the 
provisions -of that section. The 
High Court, however, should only 
interfere where a jury has arrived 
at a verdict Which is. perverse or 
clearly and manifestly wrong. The 
advantage of adopting* this course 
is that it secures the abject of the 


‘ 


[A. L. J. R. 
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legislature ih ecreating juries. Any 
undue interference with the verdict 
of a jury tends to diminish the gense 
of responsibility which it is desir- 
able a jary shonld cherish. e 


In no case is it more difficult to 
arrive at a confident verdict as to 
whether evidence is false or true 
than in cases in which women allege 
that they had been outraged or that 
outrage had been attempted upon 
them. Not only one has to con- 
sider the possibility of deliberate 
falsehood but the possibility of 
unintentional mis-statements pro- 
duced by hysterical conditions. The 
difficulties are increased when there 
can be no physical trace uf outrage 
such as in a case of attempted rape. 


EMPEROR v. PANNA LAL oe 

a a! Section 339 
— Provisions of —Dacoity in Morada- 
bad District—Accused’s confession 
before Committing  Magistrate— 
Dacottyin other Districts—Pardoned 
for making confession—Previous 
confession— Whether admissible in 
evidence Cosrmetion, legality of. 


A month after a dacoity had been 
committed in a village in the 
Moradabad District, accused was 
arrested by the Police in the Etah 
District under circumstances of grave 
suspicion. The next day after his ar- 
rest accused made a detailed confes- 
sion before the Commitling Magis- 
trate, admitting his complicity in 
dacoities committed recently in the 
Etah District and in other Districts 
as well including the one above men- 
tloned. Acccused was subsequently 
identified by a prosecution witness 
ander the Megistrate’s supervision. 
When accused was tried and convict- 
ed by the Sessions Judge on a 
charge under section 396, Indian 
Penal Code, he simply pleaded not 
guilty. In bis appeal to the High 
Court, accused stated that having 
been tendered a pardon, he gave 
evidence as a prosecution witness in 
connection with one dacoity commit- 
ted in the Etah District and one 
dacoity committed in the Aligarh 
District and that it was at the 





suggestion of the Police that he had ` 


referred to the Moradabad dacoity. 
Asa result of the High Court’s 
investigations, it was fund that 
accused had beey tendered a pardon 
for making a confession in connec- 
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tion with a dacoity cqnmitted in the 
Etah District. This pardon, how- 
ever, had no reference te the 
Moradabad dacoity committed mofe 
than a month previously. 


Held, that there was nothing in 
section 339 of the Criminal Procedure 
Code which forbafle the confession 
of the accused made before the 
Committing Magistrate from being 
put in evidence, 


Held, also, that apart altogether 
from the fact that np- pardgn was 
pleaded in bar of trial inthe present 
case, there was as a matter of fact 
in existence no pardon which could 
legally have been pleaded by the 
accused in bar of his trial in respect 
of the offence for which he was tried 
and rightly convicted by the Sessichs 
Judge of Moradabad. 


SARDARA v. EMPEROR a. 


Section sid 
— Summary trial, case of —Magis 
trates order under section sba— 
Right of appeal to Sessions Judge 
Whether lies, 


There is a right of appeal to the 
Sessions Judge, under section 408 
of the’ Criminal Procedvre Code, 
from an order of a' - Magistrate; 
passed in a summary trial, under 
section 562 of the Criminal Pro- 
cedare Cede, and no sentence having 
been passed, section 414 of the 
Code does not apply. 


HIRA LAL vy. EMPEROR as 
———— Section 436. 


See Criminal Procedure Code, 
section 107 _ . ie sä 














~~ - Section 
476— Transfer of Judge — Order 
after transfer —-Reference— When 
not acceptable by High Court— 
Successor in court—-Jurisdrctioh, 
question of. 


Where a District Magistrate had 
referred a case to the High Court 
through the Sessions Judge instead 
of through the proper channel, f. é 
the Legal Remembrancer or the 
Government Advocate, Aeld, that 
the reference should be returned, 


A successor in a court is the 
same court as his predecessor iu 
that court and, conseyuently, the 
predecessor who has departed to 
another court can no longer be held 
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to Wea presiding offcer of the first 
court. 


Where on an ‘application by one 
of the parties, a ‘judicial officer 
passed an order under section 476 
of the Criminal Procedure Code 
when he had ceased to be acting in 
the capacity of City Magistrate in 
which capacity he had decided the 
original case, Ae/d, that he had nu 
jurisdiction to make the order. 


EMPEROR v. BALDEO PRASAD. 


— a ection 
458, ch. ( 3)--Decree for restitution 
of conjugal rights—Subseguent ill- 
treatment of wife by husbaund— Wife 
absolved from condition of living 
with husband—Afagistrate’s order— 
Whether justified, 


A decree for restitution of conju- i 


gal rights passed by the Civil 
Court, »in the husband’s favour, 
against his wife, cannot for ever 
fetter the discretion of the Magis- 
trate, in the exercise of his powers, 
under section 488 of the Code of 
Criminal Procedure. 


Where, after the passing of a 
decree to the husband, against the 
wife, for restitution of conjugal 
rights, it was found that the wife 
was being ill-treated by the hus- 
band, 4e/d, that the Magistrate was 
justified in making an order for an 
allowance for maintenance, in exer- 
cising his discretion in favour of 
the woman and absolving her from 
the-condition that she must live 
with her husband. 

RAJPATTI v. EMPEROR 

— Section 
$99—Defamation— What amounts to 
—Jntention to cause harm to reputa- 
tion— Whether harm actually caused 
: immateyial. 


A person commits defamation 
within the meaning of section 499, 
Criminal Procedure Code, who pub- 
lishes any imputation concerning 
any person intending to harm the 


reputation of that person whether , 


harm is actually caused or not. 


Æ person who publishes defama- 
tory matter, against another in a 
case not covered by any of the ex- 
ceptions, cannot escape punishment 
on fie ground that the reputation 
of the person attacked was so Rood, 
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or that of the person attarKing so 
bad that serious injury to the repu- 
tation was not in fact caused. 


Describing a man as a sharif 
badma$h was grossly defamatory. 


RAM NARAIN v. EMPEROR. 


— Section 
517—Accused acquitted by Magis- 
trate—Property restored to accused— 
Order of District Magistrate order 
tng restoration to complainant— 
Without jurisdiction. 


Applicant was charged with theft 
of a drum under section 380 of the 
Indian Penal Code. The Trying 
Magistrate acquitted him and order- 
ed the drum to be restored to him. 
The District Magistrate set aside 
this order and directed the delivery 
of the drum to the complainant. 


Held, that the District Magis- 
trate had no jurisdiction to set 
aside the trial court’s order. 

DEBI RAM v. EMPEROR 


— Stcttion 
526, sub-cl. 8—Transfer of case— 
Application for—Trying Magistrate 
to adjourn case at once. 

Where before the commencement 
of any evidence in the case an appli- 
cation was made on behalf of the 
accused, under section 526, sub-cl. 
8 of the new Code of Criminal 
Procedure, requesting the Trying 
Magistrate to postpone the case in 
order to give the accused an oppor- 
tunity.to apply to the High Court 
for a-transfer, but the learned 
Magistrate proceeded to record the 
evidence and then passed an order 
fixing a date for the next hearing, 
held, that after the application for 
transfer had been made, the Magis- 
trate should not have recorded any 
evidence at all but should have ad- 
journed the case at once. 


SARTAJ SINGH v. EMPEROR .. 


Custom — Existence of, question of 
—Wajib-ul-arz— Transfers to straw 
gers in the past—Assumption— 
Effect of —Preemption suit. i 

In plaintiff’s suit for pre-emption, 
the wa7id-/-ars relied upon contain 
ed an entry which ought ordinarily 
to be taken as evidence of custom. 
It was, however, a fact that out of 
a number of sales, which took place 
in the past, some were augtgon-sales, 


some cases of sales to co-sharers, 


Ťa. L. J. R: 
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Custom —(concld.) 


and others were supposed to be 
sales to strangers. 


Held, that the assumption that 
there had been transfers to strangers 
could not necessarily negative the 
existence of the custom, It might 
well be that . those sales were not 
objectionable to the co-sharers or 
that the purchaser had offered prices 
so high as to make it impossible for 
the co-sharers to outbid tbem. 


BHAWANI SINGH v. MAKHAN 
LAL iy on ° 

Damages—Suit for, by censignor 
—Goods destroyed by fire— Railway 
Co. not accounting for nature of 
goods placed in same waggon— 
Liability. 

See Railway Act, sections 72,76 .. 

—— Suit for—Railway 
receipi—Endorsed by consignor to 
plaintif —Shortage discovered -on 
delivery by plaintih—Rigåt to sue 
Railway—Consiguors title conveyed 
to plaintif. 

Where the conzignor had endors- 
ed the . Railway receipt to the 
plaintiff’s firm and the latter, on 
taking delivery of the consignment, 
discovered a shortage, Ae/d, that ihe 
title of the consignor was conveyed 
to the plaintiff by the endorsement 
on the Railway receipt, and, there- 
fore, the plaintiif hada right to sue 
the Railway Company for damages 
caused to the consignment. 


PEARE LAL GOPI NATH v. THE 
EAST INDIAN RAILWAY COM- 
PANY “ye 


Decree— Legality of in guestion— 
Execution Court—Powers of —Limil- 
ations on—Objeciion to legality of 
decree not entertainable. .. 


The court executing a decree must 
take the decree as it stands and 
has no power to go behind it or 
entertain an objection to the legality 
of the decree. The principle applies 
even though the decree be a com- 
promise decree. ` 


A compromise decree provided that 
in default of payment ona certain 
date, interest would become payable 
at 3 per cent. per mensem from the 
date of the decree. Default having 
been made, execution was taken out. 
The judgment-debtor urged that 
the condition as to yment of 
iffterest was a, penalty and sought 
relief under secfion 74 of the Con- 
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Decree—(conid.) 


tract Act. Held, the execution 
court had no jurigdiction to® go e 
behind the decree and the condition 


most be enforced. g . 
RAGHUNANDAN ° PRASAD , v. 
GHULAM ALAUDDIN BEG s5 


————- Mortgage— Two decret- 
holders and a common judgment- 
debtor—Sale of pæperiy included in 
both decrecs—Decree on earlier mort- 
gage satisfied first—Execution of 
second decree- Whether sale free 
Trom incumbrance created in favour 
of prior mortgagee. 


Two decrees, Nog. 15 dud 9s, 
were passed in favour of PV and 
AS  (mortgagees) respectively, 
against a common judgment-debtoy 
MM. Decree No. 95 ordered the 
sale of property included in decree 
No. 15 which was passed on %n 
earlier mortgage. 4S having satis- 
fied the decree No. 15, asked the 
Subordinate Judge that the amornt 
of the prior decree be added to the 
amount due under his own decree 
No. 95. The Judge found that this 
could not be done but suggested 
that 4S might proceed under Order 
34, rules 12 and 13 of the Civil 
Procedure Code. Thereafter decree 
No. 95 was sent to the Collector 
for execution. When execution 
was proceeding, 4.5 applied to the. 
Subordinate Judge asking that the 
Collector might he informed that 
the sum which had been paid by him 
to PN for the satisfaction of decree 
No. 1§ should also be realized and 
the property sold, not subject to 
the mortgage created in favour of 
PHN, but free from incumbrance. 
The Judge ordered that hig appli- 
cation be forwarded to the Collector 
for his information. The property 
was sold and purchased by 4.8. His 
application to the Collector being 
unsuccessful, AS again applied to 
the Subordinate Judge who gate 
credit for the money realized by the 
Collector towards the satisfaction 
of the prior decree and applied the 
balance towards part payment of 
AS's own decree. Objections were 
taised as to his execution. 


Held, that the property sold was 
free from the incambrance created s 
in favour of PV and the money 
realized musi Le credited first to- 
wards the satisfaction of PV's 
decree and the balance should goe 
towards the part payment of the 
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Decree—(concld.) ` 


decree No. 95. The Cellector’s only 
jurisgicti8n is to find ont the best 
method for raising money to satisfy 
the Civil Court ‘decree, and any 
order passed by him deciding how 
much monty was due to the decree- 
holder and how much of the decree 


had been satisfied was without 
jurisdiction. 

ABDUL SHAKUR v. MUHAMMAD 
MATIN T : 


Dedication— What constitutes a. 

See Hindu Law—Religious en- 
dowments .. as we 

Defamation—Jitextion to cause 


harm to reputation—Whether harm 
zansed immaterial, 


. See Criminal Procedure Code, 


Section 499.. Sz T 

—__-— — —Falice Report — 
Absolutceor qualified privilege—Suit 
for damages—Defendant pleads 
justification only -~Evidence Act, 
tection 165. 


A report made at a police station, 
though not within the rule of ab 
solute privilege which covers judicial 
proceedings, is rima facie privileg- 
ed. But qualified privilege provides 
only a qualified protection, and the 
person charged with defamation 
must prove that he honestly believed 
the truth of what he said. (Section 
es of the Evidence Act, referred 
to. 

The defendants lodged a written 
report with a police officer charging 
‘the plaintiffs with assault and riot 
but the police took no action. A 
complaint was eventually made 
before a Magistrate and dismissed. 
In plaintiff’s suit for damages for 
defamation, the courts below dis- 
missed it ov the ground fhat it was 
privileged. The defendants had, in 
substance, pleaded justification. 


Held, that there was no absolute 
privilege nor was there any ground 
“for raising any question of qualified 
privilege and the courts would have 
been be.tereadvised if they had tried 

è the issues as framed. 


MAJJU v. LACHBIAN PRASAD.. 
— — Privilege—Com- 
munications to persons in public 
position— When can be made—Good 
faith—Punishment of crime—Object 
of—Malice = When may be presumed 
—Damages, question of. 








ee addressed in 
ood faith to persons in a public 
e 
s 
e 
te 
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Defamation—(concld.) g 


position for the purpose of giving 
them information to be used for the 
redress of grievances, the punish- 
ment of cime, or the security of 
public morals, are privileged, pro- 
vided jhe subject-matter is withio 
the competence of the person 
addressed. 


Where the defendant told a Sub- 
Divisional Officer that plaintiff was 
in the habit of causing the crops of 
other persons to be reaped and 
getling them grazed by cattle and 
that he was a constant source af 
trouble to the people of the neigh- 
bourhood but the court found that 
the defendant’s communication was 
not addressed in good faith and 
was unfounded, Aedd, that in such 
circumstances malice in law must be 
presumed and the privilege disap- 
peared, and plaintiff was entitled to 
damages, 


_ Even where a complaint is filed 
in a criminal court and is afterwards 
dismissed, a suit for damages for 
malicious prosecution is in certain 
circumstances maintainable, because 
the privilege is qualified and not 
absolute, and there is no protection 
unless the case comes within the 
qualification attached to the pri- 
vilege. 

BINDESHWARI PRASAD TIWARI 
v. HANUMAN PRASAD TIWARI 


Deposit—Aeguired to be made 
worlhin a time-limit—Courts closed 
Deposit made on the date of reopen: 
tag of courts— Within time. 


Heid, that parties who are pre- 
vented from doing.a thing in court 
on a particular day, not by any act 
of their own, but by the Court 
itself, are cntitled to doit at the 
first subsequent opportunity. 


Under the terms of a decree, in 
a pre-emption case, plaintiff was 
required to make a deposit of 
certain money within a month from 
27-9-21 and the courts closed for 
the vacation on 30-9-21 and re-open- 
ed onthe 4th of November. On 
that date the plaintif made the 
deposit. //eld, that the deposit 
made by the plaintiff on the 4th of 
November, 1921, was in time under 
the terms of the decree. 


MOHAMMAD ° JAN 


V. e SHIAM 
LAL R a 
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PAGE. , PAGE, 
Easemenfg, Act, Section 13, Ejectment—Land-holders right 25 
clause (f)—Flow of rain water and of— Occupancy — tenaRt—Comverting 
latrine water—Right to easement— Portion of occupancy holding into a 
Continuous easement, what is— Mius- grove. , 
tration at variance with the section See Provincial Small Cause 
How far good law, Courts Act, 1887, Cl. 43 A and 35 
Where there is any conflict be- of the and Sch. : we . 70 
tween an illustration and the main Election—Diigyete—False docu: 
enactment, the illustration must ment— Penalty. 
give way to the latter. See Penal Code, Chapter IX A, 
Where rain water from the plaint- Section 463 a «+ $97 
iffs courtyard and sullage water Estoppel— Compromise decree — 
coming out of a latrine joined and Legatees dividing property under— 
then flowed into a masonry drain Defeasance clause ignored—Absolute 
which passed through defendant's title given. 
house, #e/d, that the plaintiff was See Civil Procedure Code, Order 
Si to an easement fór he rte 32, rule 7.. i e 521 
of rain water alone and not to the a ‘ 
flow of any latrine water from his hinh Partition proceedings 
: — Plaintiff adult at time of commenge 
house under the provisions of clause R ‘ f 
(f), section 13 of the Easements nes efrains from having name 
Act inasmuch as the easement for WECRTEEEs 
the flow of latrine water was not a See Land Revenue Act, Section 
continuous easement. 233 K. Si sa Se 73 
man Wrongful acis of 
y = Sane ISSA BIBI v HIDA- 425 court officials— When does not arise. 
; See Civil Procedure Cade, Section 
Sections 28, 77 and 35 151 as a "a. 791 
—Disturbance of easement—Howw to Evid ddmiseibilit 
decide—Purpose for which right wade ence missiðriii y— 
acguired—Consideration of. Wituesses resiling from statements, 
wea See Penal Code (Act XLV of 
: Where the aoa distur hed 1882), Section 302 n. .. 1075 
ee 8. right ae the -free passage — — Admissibility and legal 
af light, passing to: thë :op Bae efect of— Questions dealing with— 
mos houses ng cannes ea Not taken in Liewer Appellate Court 
considered substantial -within the Appel 
meaning of sections 33 and 35 of — When cannot be raised in a second 
the Indian Easements Act, unless appeal to the High Court—Redemp. 
it materially diminishes the value tion sui 
of the dominant heritage and inter- It would be in the interests of 
feres materially with the pbysical the administration of justice if it 
comfort of the plaintiff or prevents were generally understood that 
him from carrying on his accustomed questions of law dealing with the 
basiness in the dominant heritage adinissibility and the legal effect of 
as beneficially as he might have evidence would not, asa general 
done previous to the disturbance. rule, be entertained in second appgal 
Each case of an alleged disturb- in the High Court, if they had not 
ance of an easement of light and been taken at least at the stage of 
= must be decided on its own first appeal in the Court helew. 
BEES: In a suit for -redemption the 
Under section 28 of the Indian plaintiff pleaded that he was unable 
Easements Act, the extent of an to produce any written instrument 
easement, other than an easement of mortgage but claimed to represent 
of necessity, and the mode of its the interest 9f cortan parties who 
j i i i 599, had mortgagede 
enjoyment must he fixed with in the year 1 69, nortgag 
reference to the purpose for which certain land in Mirzapur District, to 
the right was acquired, certain ether parties in return for a 
é ° payment of a certain amount. The 
DURGA PRASAD v. LACHMI Trial Cqurt decreed the suit ine 
NARAIN ,,. us 1+ 314 | plaintiff’s® favour, The defendant 
e 
e 
e 
e 
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Evidence—(covc/d.) i 


appealed but the Subordinate Judge 
conhrmed all the “indings of the 
Trial Court in favour of the plaintiff. 
In second appeal to the High 
Court, tbe defendant raised the 
contention for the first time, that 
the Registiation Act of 1866 was in 
force in the Mirzapur District in 
1869, that certain statements made 
by plaintiff’s witnesses established 
beyond doubt that the transaction 
of mortgage set up by the plaintiff 
was embodied in a written instru- 
ment and that as this instrament 
was not registereds it was inopeia- 
tive and inadmissible in evidence. 
It was further contended that the 
evidence of plaintiff, which the two 


INDEX 


PAGE. 


court? had accepted and acted upon, `` 


was not within the definition of ad- 
missiblg secondary evidence under 
the provisions of the Indian Evi- 
dence Act. The High Court refused 
to entgrtain these pleas on the 
ground that they were not taken 
before the lower appellate court. ` 


SAT NARAIN PRASAD v. RAM 
AUTAR .. . es 
——— Admissibility of —At 
testing witness not acquainted with 
language used in a lost document. 
See “Evidence Act, section 63, 
sub-section 5, interpretation of 
—_———Confession before Com- 
miting Magtstrate—Admissibility of 
— Dacoity case. 
See Criminal 
Section 339 





Procedure Code, 
Tnadmissibility  ef— 
Public security. 

See Criminal Procedure Code, 
Section 110 n 








Naot tendered at right 
time—When not admissible later on. 


See Hindu Law—Alienation .. 








e 
Evidence Act, Section 32, cl. (5) 
— Evidence relating to relationship— 
Statements sby dead persons or per- 


sons wha cannot be called easily—~ 


Special means of knowledge— When 
evidence permissible—Fanily pedigree 


153 


864 


85 


678 


159 


written by family bard—Value of ase i 


evidence. 

Stction 32, cl. (5) of the Indian 
Evidence Act permits evidence to 
be taken in regard to the statements 
made by persons who are dead or 
canflot be called as witnessegewith- 
out considerable expense or delay, 

bd 
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Evidence Act—(contd.) 


relating to Lhe existence of relation- 
ship; where the persons who made 
the statement had a special means 
of knowl€dge aud the statements 
were made before the question in 
disput@ was raised. .. .. i 

A family pedigree may be a perli- 
gree kept by a member of the family 
or by another person on its behalf, 
and it can be admitted in evidence 
if it is written by a’ family bard for 
the pul pose of keeping a record of: 
the family events for kis use and 
for the use of the family. Such a 
record is at any rate admissible in 
evidence ar a record where state- 
ments such as are usually made 
to the family bards are noted. 


Where a éahi contained a record * 
of the relationship existing amongst 
the members of a family, made by 
one J on behalf of the family bard, 
Aeld, that the practice usually fol- 
lowed by the bards in such matters, 
having regard to the aži, could be 
admitted in evidence, even though 
it was unknown who made the state- 
ments “which were recorded by / 
therein. 7 


ANANDI v. NAND LAL i 


Section 33-—-Admission ` 
of statements’ of living persons— 
Consentof parties—Irregularity 
cured by consent—Obfections as to 
admissibility of evidence—Not to be 
entertained fur first time in second, 
appeanl—Malicions prosecution~ 
What is. 


Statements made by persons still 
living In a previous judicial proceed- 
ing inter parties may be received in a- 
subsequeut civil judicial proceeding 
with the consent of the parties even 
though the conditions required by 
section 33 of the Indian evidence 
Actare not fulfilled. Inregularity 
in the reception of such evidence is 
cured by consent, 


Objections as to the admissibility 
of evidence should be raised at the 
trial and at any rate in the court of 
first appeal and will not as a general 
rule be entertained by the. High 
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Court if raisect for the first time in . 


second appeal. 


In a suit for damages for malicious ~ 


prosecution it was proved that though 
the prosecution had not been origin- 
ally launched by the defendant, but 
he had taken an active foterést in 
its progress, had engaged a-Vakil at 
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considerable expense to assist the 
Prosecuting Tnspector, had through 
his Vakil controlled the examination 
and cross-examination of witnesses, 
and had, on the dismissal of the 
case by the Magistrate, moved the 
District Magistrate to order further 
enquiry, and.that the defendant was 
actuated by express malice, Aeld, 
that he was the real prosecutor and 
was Hable in damages. 


RADHA KISHAN v. KEDAR NATH 

ieiti 95 
and 7ġ-—Death Register— When legal- 
ly admiissible. 

See Civil Proceduro Code, sec. 11 


- Section 63, stih- 
section, 5, interpretation of—Mort- 
gage deed losi or not forthcoming— 
Attesting witness not acquainted 
with language used in document— 
Evidence, admissibility of. 


The words '' seen it" used in 
sub-section 5 of ‘section 63 of the 
Evidence Act do not necessarily 
imply that an attesting witness, who 
has seen a document, should have 
read itas well. It is sufficient if 
the contents of the document in 
question were either explained, 
translated or read out to him in 
such a way that he was able to re- 
member them. 


Where in a mortgage suit, in 
which the deed was lost or not 
forthcoming, an attesting witness, 
who was ignorant of the. language 
in which the deed was originally exe- 
cuted, was produced and deposed 
that the contents of the document 
were either translated, read out or 
explained to him and that he re- 
collected the material contents of 
the document, 4e/d, that his evidence 
was admissible. 





MEHI LAL ø. RAMJIDASS,.” 





- —— Section go— 
Document purporting to be 30 years 
old-—Duly executed by executant— 
Signature. made by the pen of the 
scribe— Whether the latter was duly 
authorised to sign—Presumption. 


The, presumption permitted ` by 
section 90 of the Evidence Act, in 
the case of a document purporting 
to be 30 years old, that it was duly 
executed by the party by whom it 

purported to be executed included 
the presumption that when the 
signature of the.executant purported 
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Evidence Act—(contd.) 


to have heen made by the pen of 
the scribe, the lattgr was daly ane 
thorized to sign for him, 


Haji SHEIKH BODHA v. BUKH- 
RAM SINGH sec Berv 


mem Section Qa 
Bond—Vant of consideration—Eùi- 
dence of circumstances attending 
execution other Phan those recited in 
the bond—IVhether admissible, 


In a suit to enforce a bond, the 
defence was that there was no con- 
sideration for the.said bond because 
it had been agreed between the 
parties that the creditor, who was 
the landlord of the executant, would 
lease out certain lands to the exe- 
cutant and the latter would pay the 
consideration money of the bond as 
a premium, but no such lease was 
ever executed. The lower court 
found that the allegations of the 
defendant were correct. 


e 
Held, that the defendant was en- 
titled to show the circumstances 
under which the bond was executed 
and to prove that in reality the 
bond was without consideration. 
Such evidence was not excluded 
by section 92 of the Evidence Act. 


BALDEO PRASAD v. RAM AUTAR 


— c Section 1a5— - 
Defamation—Privilege. 

See Defamation eats $ 
Section 132— 
“Compulsion”, what amounts t0— 
Witness for defence, voluntary 
statemenis by—Shielding accused, 
with the object of-—Proserited on 
his own admissions. 


In the case of ordinary laymen 
unacquainted with the technical 
terms of sectlon 132, they were 
compelled to answer on oath ques- 
tions put elther by the Court or by 
the counsel, especially when he 
question was relevant to the case. 
A common sense meaning, however, 
should be given to the wore ‘‘com- 
pelled”. Compulsion was a ques- 
tion of fact. It by no means fol- 
lowed that witness was compelled 
t@wanswer every question pat by 
counsel but he might be compelled, 
in particular cases, to answer quese 
tions put by counsel and in such 
cases the section was clearly ap- 
plicable. 


Whero a witness for the defenc® 
yoluntarify made . statements . which 
e 
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Evidence Act—(concia&) } 
he thought, as they did, would satis- 
fy the Curt of agcused’s inno: 
cence, Ae/d, that these statements 
were not excluded ‘by section 132 in 
a subsequent prosecution against 
the witness?” 


EMPEROR v, BANARSI aod 


Excommunication —eSpreading 
information amongst community— 
Offence, nature of. 


See Penal Code, 
Toth exception 


section 499, 


Exproprietary right—Adandon- 
ment. ° 


° See Usufractuary mortgage—Ex- 
proprietary rights 


False personation—d beciment 
due to rechlessness but witk good 
motive. 


See Pefal Code, Sections 171 (£) 
and 465 


en es os 


Family arrangement—Zwidodied 
in a petition to a revenue court but 
not registered—Acted npon-—Parties 
not entitled to repudiate, 


On the death of a Hindu widow, 
her husband’s brother became en- 
titled to the property as the nearest 
reversioner. There was, however, 
some dispute during the mutation 
proceedings between him and his 
nephews regarding the succession to 
the estate of the deceased. Even- 
tually the matter was compromised 
and the estate was divided and 
entries were recorded in the revenue 
papers accordingly. The compromise 
was intimated to the Revertue Court 
in a petition. There was no re- 
gistered deed. Parties remaincd in 
posseasion of their respective re- 
corded shares for 9 years. There- 
after this*suit was instituted on the 
basis of the original title. 


‘Held, (reversing GOKUL PRASAD, 
$, ), that the agreement having been 
carried into performance and duly 
acted upon, was binding between 
the parties, 

KUNTI v. GAJRAJ TEWARI oe 

Family pedigree—Written dy 
family bard—Admissibility of as 
evidence. 

See? Evidence Act, Section 833: 
cl. (5) 
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PAGE. 


Foreclosure suit — Judgment— 
Preliminary decree—Not dw ac- 
cordance with—Subsequent proceed- 
ings null agd void, 

See Civil Procedure Code, 
Sectionest _ os ~ nies 

Fraud—Allegations of—When 
enquiry absolutely necessary—Decree,. 
extention of —Subseguent mortgagee 
—Application for setting aside sale. 

See Civil Procedure Cade, Order 
21, rule 92 (3) 

General Clauses Act of 1897 
Machinery sheltered in a building—- 
Whether moveable or immoveable 
property. 

See . Transfer of Property Act,” 
Section 3, cl. (c) 

Gift—By way of suphal sankalp to 
briest—Validity of —Hindu widow's 
power of disposition. 

See Hindu widow—Widow, gift 
by. 


ee oe 


oe ae ee 


When cannot be revoked 
—Tncrease in value—Hanafi Law, 
application of. 

See Limitation Act (1X of 1908), 
Art. 91 - 


Government of India Act, Sec- 
tion r07—High Court—Power of 
su perintertdence—Exercise of —Sub- 
ordinate courts order—Based ön 
error of law or fact—When High 
Court cannot interfere. 


The power of superintend- 
enre vested in the High Court, 
which is now embodied in section 
107 of the Government of India 
Act, was not intended to authorise 
the court, in the exercise of the 
authority so given, to interfere with 
and set right the order of a sub- 
ordinate court on the ground that 
such ,order had proceeded on an 
error of Jaw or an error of fact. 


ADYA SARAN SINGH v. JAGAN- 
NATH oe 

Guardian and Wards 
Section 27—Father— Guardianship 
of kis children—Another person subs- 
titnted—A revocable anthority— 
Child s welfare—When Court may 
interfere— When father cannot be 


deprived of society of his child 


First seven years of child. 

The father is the natural guardian 
of his children. @his guardianship 
is in the nature of a sacgeel trust, 
and he cannot, therefore, during 


E sieurs 
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+ —(contd.) 


his life-time, substitute another per- 
son to be guardian in his place. He 
may, in the exercise of his dis- 
cretion as guardian, entrust. the 
custody and education of his children 
to another, but the authority he 
thus confers 13 a revocable authority, 
and if the welfare of his children 
require it, he can, notwithstanding 
any contract to the contrary, take 
such custody and education once 
more into his own hands. 


In case, however, where the Court 
is satisfied that it is for the child’s 
welfare, it can interfere to prevent 
the revocation of the authority, 
(Section 27 of the Guardian and 
Wards Act, applied.) 


A father is not liable to be de- 
prived of the soclety of his child, 
or the control of his child, because 
he quarrelled with the mother or 
distrusted the mother’s moral 
character. An immoral father has 
just as good a right to his own 
children as a moral man, 


The first seven years of a girle 
life are just the time when a man 
may reasonably think that it would 
be better to have nothing to do 
with the child and to leave it with 
the female relatives. But when a 
girl is approaching a marriageable 
age in India as well as in England, 
it is’ not only natural, but right, 
that the father should desire to 
have the child in his own custody. 


SUKHDEO RAI v. RAM CHAN- 
DAR RAI Ae 


—_—_ Sections 29 
and 31—Minor's property—Sanction 
for sale—Court’s duty—Mortgage by 
certificated guardian—Sanction by 


District Judge—Omission to recite 
. 


necessity—E fect of. 


It is the duty of the couri to 
which an application is made under 
section 29 of the Guardian and 
Wards Act, for sanction of the sale 
of a minor’s property, to satisfy 
itself by enquiry that the transac- 
tion ig necessary and is for the 
minor’s benefit, and a creditor is 
entitled to rely on an order of sanc- 
tion as evidence that the court has 
satisfied itself on this point and 
that the transaction i a proper 
ene. 


The mere ‘ofhission to recite the 
necessity iu the order- granting 
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680 
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sanction under section 31 of the 
Guardian and Wards “Act was no 
more than an irregularity and did 
not retider the sanction altogether ` 
illegal. 


BUDDHOO ALIAS GULAB DASS Da 
SHEO CHARAN è 


Section 30 
-Minors property mortgaged by 
guardian in contravention of the 
courts sanction—When mortgage 
voidable—Guardian’s interest adverse 
to that of minors—Effect of a decree 
passed against minors—Principle of 
restoring a benefit recetved—When 
inapplicable. 


N, who was the legally appointed 
guardian of the plaintiffs, in çon- 
travention of the permission obtain- 
ed by him from the District Judge, 
to execute a usufructuary mortgage 
of plaintifi’s property for Rs. 800, 
executed a simple mortgage carrying 
interest for Rs. 400, The mortgagees, 
subsequently, brought a suit on this 
mortgage impleading the plaintiffs 
under the guardianship of W, and 
obtained a decree. On a suit by 
the plaintiffs to set aside the decree, 
held, that the mortgage was voidable 
at the option of the minors under 
section 30 of the Guardians and 
Wards Act. 


Held, further, that defendant had 
an interest adverse to that of the 
minors and the latter were, there- 
fore, to be considered as not having 
been properly represented in the 
suit. The decree was, therefore, 
not binding on the minors. 


Held, also, that in the absence of 
evidence that the minors had bene- 
fitted in any way by the mortgage 
money, they should not be required 
to refund it to the extent of Rs. 200 
on the equitable principle of restor- 
ing a benefit received or on -the 
ground that to that extent the mort- 

gage was in accordance with the 
permission granted. The difference 
between a usufractuary mortgage 
amg a simple mortgage was of great 
importance inasmuch as the liability 
on the estate, under the formey, 
was limited to the principle amount 
advanced whereas under the latter 
there was the additional liability 
that interest may not be pail 
panctualfy and the mortgage-money 
May moynt up to such at extent as 
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Guardian and Wards Act- 
° —(concld. ) 


to lead to the sale of the entire 
property. ° 
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nn SECON 24, 
45 and g7—Power to investigate 
accounts filed under section 34 (c) 
and to order payment Bf balance— 
Proceedings for disobedience. 


Under section 34 (c) and (d) of 


the Guardians and Wards Act the 
Court has jurisdiction to investigate 


the accounts „filed by the- guardian, . 


to strike out or add thereto items 
unjustifiably entered or omitted and 
then to order the guardian to pay in 
court the balance found due from 
him on the amended account. On 
the failuge of the guardian’ to obey 
such an order, disciplinary action 
can be taken against him for con- 
tempt under section 45 of the Act. 

The District Judge refused to take 
action under section 45 on the 
erroneous view that that section 
was only applicable to cases in 
which a sum of money belonging to 
the minor was actually in the hands 
of the guardian and- not to cases 
where suck money had been impro- 
perly spent by the guardian. Held, 
that the order was not appealable 
under section 47 of the Act as it 
was not an order regulating the 
conduct of the guardian, but as the 
District Judge had in substance 
refused to exercise jurisdiction, his 
order was liable to be set aside in 
revision. 

SITA RAM v. GOBINDI -- 

Harbour—Definition of 

See Penal Code, section 216 A 

High Court Rules, Axle 3, 
Chapter’ III --Sutt for ejectment— 
Original constructions replaced by 
-new ones by defendant. 

See Landlord and tenant os 
e@ Highway —Private right of access 
ê to kighway— When individual can 

claim as distinct from right as onc 

of the public—Long user. 


An individual having acquired a o” 


rescriptive right of immediate access 
onmhis private house toa public 
highway, by virtue of long user, can 
assert such right as a private right 
distinct from his rights to use the 
highway itsclf as one of the public. 


An interference with such a’right 
which prevents the house owner to 
e 


Highway—(conc/d.) 
bring up carts and carriages‘up to 
his house also causes particular 
damage cnbitling him to 
sult. 

HANUMAN PRASAD wv RAGHU. 
NATH PRASAD 


Hindu Law—fduptiun among 
Kashmiri Brahmins—Adoption of a 
grown up boy whose upnayana cere: 
mony has been performed— Whether 
valid. 

Kashmiri Brahmins settled jn 
Amritsar are governed not by the 
Mitakshara in matters of adoption 
but by special customs; and by cus- 
tom adoption of a boy-aged 16-17 
years whose xpuayana had been 
already performed was valid. 


Evidence that the disputed adop- 
tion had been recognized as valid 
by the members of the brotherhood 
and friends of the family for over 
16 years, and that the adopted boy 
had performed the funeral obsequies 
of his’ adoptive father, and -had 
incurred expense in celebrating the 
marriage of his sister by adoption, 
was relevant and important to prove 
the validity of adoption. - 

DURGA DEVI z, SHAMBHU NATH 
P. C. s ý 


—— 


—Validity of. 


Adoption Subcaste 


see 








maintain a- 
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llienation— Saledeed, 
executed by father—Sale consideration 
—Necessity established with respect 
to part of —Setling aside of sale-deed 
— Wher son entitled to—Payment of 
sum found to be good consideration 
—Condition. 
Where in plaintiff's suit for sett- 
ing aside a sale-deed executed by 
his father, defendant succeeded in 
establishing necessity or antecedent 
debt with respect to four-fifth of the 
sale consideration, Ae/d, the balance, 
which was not proved to have been 
for valid necessity or antecedent 
debt, was-not so insignificant as to 
be ignored and the sale-deed was 
set aside on payment by plaintift 
of the sum which had been found to 
be a good consideration, a 
SANMUKH PANDE v. JAGARNATH 
PANDE 





Alienation—Sul- 
sequently bern Hindu son— Other 


members of fanity not party to deed. 


alive—Right to avoid. 9 ® 
A subsequently born Hindn son 
has a right to avoid an alienation 
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Hindu Law—(contd.) 
which took place at a time when 
other members of the family, not. 
parties to tbe deed, were alive, but 
he cannot get a fresh start for the 
purpose of limitation from the time 
of his birth. 5 

SITA RAN SINGH v CHEDDI 
SINGH i a 

a a te Mie nattiv it Uncle 
acting as manager—Not entitled to 
sell nephew's share—Debt incurred 
by nephew's grand-father-—~ Discharge 
of—Lvidense not tendered at right 
time— Wher not admissible later on 
Special circumstances, 


An uncle, acting as manager of a 
joint family, is not entitled: to sell 
the share of his nephew in the joint 
family property in order to discharge 
a debt incurred by his own father, 


even thongh the said father be also . 


the grand-father of the nephew 
whose property is alienated, 


sold a portion of a joint family 
property, in which his nephew X (a 
minor) had an interest. On attain- 
ing majority A sued the vendees 
for possession over a half share of 
the property transferred. The Lower 
Appellate Court required frum the 
defendants proof of legal necessity 
or payment of legitimate antecedent 
debts but they failed to. satisfy the 
Court. A’s claim was decreed. In 
their appeal to the High Court, 
the defendants sought permission to 
tender documents in evidence in 
order to prove that the considera- 
tion was taken for purposes of legal 
necessity. They asserted that they 
were ignorant of the law on the 
subject. at the time the suit was 
heard. 


Held, that as defendants were 
represented by counsel, the excuse 
of ignorance could not be accepted 
and that the mere acceptance of the 
documents would in no way advance 
the defendant’s case for it would be 
necessary to prove the contents. 


Held, further, that in view of 
what was stated ım the case of 
Chandradeo Singh v, Mata Prasad, 
LL. Rn gt All, 176, as far back 
as 1909, and having regard to the 
fact that the decision in the Privy 
Counci! casc. of Ram Chandra v. 
Bhup Singh, [1922] 20 A. L. J. R., 
47, arrived ip January,’ 1919 and 
the defendants filed their written 
statement in August, 1919, the 
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Hindu Law—(contd.) 
defendants had made out no cawe 
for not being ready ith their evi- 
dence at the right time. . z 

RAMESHRA v. KALPOO RAI 


— Bandhus—Degrees of 
relatlonship—How to count—Claims 
through father or mother, 

In Hindu Law, for the purpose of 
counting degrees of relationship of 
heritable Bandhus, the counting 
should be not from the propositus 
but from the common ancestor. 


Where a Bandhu cjaims through 
his father, he must be within 7 
degrees from the common ancestor 


counting the claimant himself; but 


where he claims through his mother, 
he must be within 5 degrees from 
the common ancestor. í 
Grand-father’s brother’s daughter’s 
son is a heritable Bandhu under the 
Mitakshara, è 
RAM SIA v. BUA 
Bandhu relationship 
reversionary heir—Plaintif fourth 
in descent from common ancestor— 
Validity of sale impeached. 


A Father's sister’s son’s son is a 
heritable Bandhu under the Mitek- 
shara, 


ae ae 
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HARIHAR PRASAD v. RAM DAUR 1013 


Debts—Money un- 
lawfully retained by father—Sons" 
obligations towards those lawfully 
entitled to that nioney—Restoration of, 


In execution of a decree for 
damages obtained against a Hindu 
father in a suit for damages: for 
wrongfully cutting down trees certain 
ancestral propefty was sold. The 
sons were no sere a to the suit and 
challenged the validity of the sale. 
Held, that the judgment debt was 
neither illegal nor immoral, and the 
sons Being bound to discharge Pr, 
the sale was valid. 


CHANDRIKA RAM 
NARAIN PRASAD RAI 


———Debts—Property sold 
òp äich and a nephew—Only adult 
menPers—Other members utinor— 
Two mortgages previously contracted 
—~One by the uncle and his brothere 
and the other by the uncle onlp—Surt 
to set aside sale—How far sale bind- 
ing on members of family, 


A joint Hinda family consisted 
of S, his two sons RR and Zand 
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PAGE. 


hig two*nephews RD and RP.. On... 


goth June, 1910, 
only adult members of the family, 
jointly evecuteda deed of sale by 
which they conveyed a portion of the’ 


joint family property for a consider-- 


ation of ‘which they took apart in 
cash and the balance went to pay off 
two mortgages previo@ly coutract- 
ed. One of these mortgages had 
been contracted by Sand his bro- 
ther / andthe other by $ alone 
though he purported to act for 
himself and his two nephews "RD 
and RP who were then minors. 


In 1919, RA, L and AP sued to’ 


have the sale of 31910 set aside. 
RD was impleaded asa defendant. 
The Lower Courts dismissed the 
suit but a learned Judge of the 
High Qvort, relying on the decision 
in the Privy Council case of Sahu 
Ram Chander, decreed the plain- 
tifs claim for possession over the 
entiré property. | 


Ved, that the sons of S were 
bound, to the extent of their inter- 
est in the joint family property, by 
S’s action in alienating the same 
in order to pay off antecedent debts 
incurred by himself. AD had a 
perfect right to join in executing a 
deed in order to pay off an antece- 
dent debt incurred by his father but 
he could not for this purpose alienate 
the interest of his own brother. 


/feid, farther, that the suit should 
have been decreed only to the extent 
of the jth share which AP would 
take in the joint’ property on a 
partition. 


ANANTOO KALWAR, v RAM 
PRASAD TEWARI D oe 


—Debts—JSoint family 
broperty—Father—Alienation by——In 
satisfactian of antecedent debts of his 
own nob incurred for immoral pur- 
poses— When alienation justifiable. 





a sold @ portion of joint family 
property, in the year 1919, fora 
consideration which consisted of the 
satisfaction of two older debts in- 


°S and. RD, the.. 


182 


curred under two mortgages, in theg” 


years 1904 and Ig1o respectively, 
Bot} these mortgages had been con- 
tracted by 4 anda suit had been 
brought and a decree passed on the 
bond of 1904. Plaintiff, the son of 
A, ghallenged these transactions on 
the ground that the debtse were 
Incurred -for immoral purppses. 


Hindu Law—(contd.) 


The Trial Court found ¿he ‘point 
against the plaintiff. . The Lower 
Appellate Court and a learned Judge 
of the High Court, who heard the 
case jin second appeal, having 
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regard to the principles deduced by . . 


the High Court from the decision 


in the case of Sau Ram Chandra ` 


v. Bu Singh, (P.C.), held, that 
the older mortgages of I904 and 
1909 could not in themselvyés cons- 
titate antecedent debts for the dis- 
charge of which the father could 
alienate a portion of the joint 
family estate. It way proved that 
these older mortgages had them- 
selves been executed for lawful 
necessity. The plaintiff's suit was 
decreed. i 

ffeld, that the mortgages of 1904 
and 1909 constituted antecedent 
debts being antecedent in fact as 
well as in time. They were wholly 
independent of the transaction of 
1919 and in no sense parts of that 
transaction. It was, therefore, 
within the competence of the 
father of the plaintiff to alienate a 
portion of the joint family property 
in satisfaction of these antecedent 
debts of his own. 


BHIN SINGH v. RAM SINGH 


ao Debt Legal necessity 
— Mortgage debt by father—Not for 
immoral purpose—ñortgage decree 
—Property sold in execution of-— 
When sale cannot be set aside. 


A father of a joint Hindu family 
governed by the Afitakshara borrow- 
ed money on a mortgage of the 
family property without any legal 
necessity nor for the payment of any 
antecedent debt. The mortgagee 
gubsequently obtained a decree on 
the mortgage without impleading 
the sons of the mortgagor in the 
suit and brought the property to 
sale in execution of the decree 
and purchased it himself and 
afterwards gold it to third parties. 
On a suit by the sons recovery 
of the property, on the ground 
that the mortgage had been made 
without legal necessity and was 
not binding upon them, eld, 
that property having once passed 
out of the family, the sons could 
not get it bagk without showing 
that the mortgage debt was tainted 
with immorality. In “such cases 
there was no distinction between 
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mortgage debts and simple money 
debts. ° 


GAJADHAR PANDE v. ee 
PANDE .. z 


Debts—Property mort- 

gaged by father—Second mortgage? 
executed after 12 years—Satisfaction 

of debt due under first mortgage— 

Setting aside of second mortgage— 

Suit by grandsons—Plaintiff failed 

to prove that father a man of ex- 

travagant habits—Effect of—Antece- 

dent debi—Grandsons’ liability. 


Although a debt, which had be- 
come absolutely barred by time 
and the liability to pay which had 
not been undertaken in a previous 
writing, could not be deemed to be 
a good antecedent debt so as to 
validate a conveyance by the father 
of a joint Hindu family in lieu of it, 
yet when the mortgage debt as such 
had not become time-barred but 
only the personal remedy against 
the father was barred, it could still 
be a goad antecedent debt so as to 
justify an alienation in lieu of it. 
(ger SULAIMAN, J.) 


If the father in his life-time chose 
to discharge an antecedent debt, 
although the recovery of that debt 
would have been impossible under 
the law of limitation at the time 
the father discharged it, the sons 
ought to be held to be bound by 
the father’s transaction. (fer 
LINDSAY, J.) $ 

B mortgaged a portion of joint 
family property in favour of S. 
Twelve years later, Z, with the ob- 
ject of satisfying the debt due under 
the earlier mortgage, executed an- 
other mortgage with possession in 
favour of the same mortgagee. In 
a suit brought by the grandsons of 
B for setting aside the second mort- 
gage transaction, the plaintiffs 
alleged that Æ was a man of licen- 
tious and extravagant habits and 
that the mortgage had not been 
executed for legal necessity or for 
any other purpose which would be 
binding upon them. The trial 
court dismissed the suit on the 
ground tRat the plaintiff had failed 
to prove that Z was a licentious 
and extravagant man. He, however, 
gave the plaintiff a decree for re- 
demption on payment of the full 
amount of debt. 


H id, that the gebt discharged by 





the second mortgage was an antece- ` 
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| dent debt for which the grandsons 
! were liable. The plaiptitfs, there- 
fore, were not entitled to have the 


mortgage set aside. . 


GAURI SHANKER SINGH 47. 
SHEO NANDAN MISRA vs 





| 

i ——~ Debt — Time-barred 
: debt—IVhether can constitute valid 
| antecedent debi—PaPment of debts- 
A religjous duty—Contrat Act, 
| section 25, 

l 


A time-barred debt can constitute 
a valid antecedent debt as considera- 
tion for a sale-deed executed by a 
father of a joint Hindu family ali- 
enating jolnt ancestral family pro- 
perty. 

GAJADHAR v. JAGANNATH 


Tunheritance—A gree- 
meni as to—Validity of—What nat 
competent to do. 


It was perfectly open to a Hindu 
father and his two sons, when pa» | 
titioning certain property among ° 
themselves, to come to an agree- 
ment that on the death of any one 
of them his share should pass to 
the other two and, after the death 
of any two of them, the right of 
inheritance should devolve on the 
last survivor, What it was not 
competent to do was to lay downa 
rule of inheritance for the property 
in the hands of this last survivor, 
in derogation of the ordinary rules 
of Tlinda Law. 


BAGESHAR RAI v. MAHADEI .. 


Inheritance Ascetics 
—Texts not applicable to Sudras 
unless custom to the contrary proved 
— Suit for possession of property by 
right of survivorship. 

Hindu texts applicable to the 


disinheritance of ascetics did not 
apply to Sudras unless some usage 














The house in dispute originally 
belonged totwo persons, and, on 
their death, plaintiff's brothes, G, 
succeeded to the property. On G's 
death, plaintiff claimed to succeed 
by right of survivorship. The de- 
ferff™gt’s contention was that as G 
was an ascetic, neither coald he 


could the plaintiff succeed to any 
property left by him. The evidence 
produced on behalf of the defence 
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not belong to the three regenerate 


or custom to the contrary was proved, 
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succeed to the property left hor » 


indicated that G was a Sadh and did e 
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classes e of Brahmin, Chatiri or 
Vafshya, nor was ang custom pleaded 
by the defence. 


Held, that Gdid inherit the house 
and that Plaintiff as his successor- 
in-interest was entitled to its pas- 
session, , 


SOBBADDI LAL ®. GOBIND 
SINGH be n ai 





Inheritance —Daughier— 
Hieress of her fathr's estate—Interest 
restricted—Alienation for legal ner- 
essity—Alience—Burden of prof on 
—Reverstoner—Absencé of necessity 
not pleaded by. 


A @indu daughter under the 
Mitakshara as heiress of her father 
takes g restricted interest similar 
to that of a Hindu widow in her 
father's estate. She can dispose 
of the inheritance for legal necessity 
but dt Mes on the alience to prove 
the exlstence of this necessity even 
though the absence of this necessity 
be not pleaded by the reversioner. 
The plaintiffs sued as reversioner 
under their maternal grand-father to 
set aside a compromise entered into 
by their mother with a collateral of 
their maternal grandfather, The 
compromise was based on the sup- 
position that it was a debatable 
question as to whether there had 
been a separation between the plain- 
tiffs’ maternal grandfather and that 
collateral. On the facts it was 
found that the two branches of the 
family were separate and the colla- 
teral knew of the separation but it 
was also found that there was no 
evidence that the plaintiffs’ mother 
had any knowledge that there was 
no truth inthe claim put forward 
‘by the collateral and that she in 
agreeing to the compromise was not 
actingova fide in the light of the 
circumstances then brought to her 
notice. At the same time she was 
a pardanawhin ady, the mother of 
infant sons, and had‘no one except 
that collateral to advise and influence 
ber. The collateral entered into 
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possession of the estate awarded t#*™ 


him under the compromise and 
sulwequently granted ‘a mortgage. 
Held, reversing the decision of the 
High Court, that the plaintiffs were 
not bound by the compromise or by 


theemortgage even though it proceed- _ 


ed on the assumption of an acknow- 
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ledgement of an existing title as it 
had been improperly induded. : 


OBALA, KONDANMA NAICKER 
AYYAN v. KANDASAMY GOUNDAR 


Inheritance—E state of 
murdered  person—Murderer dis 
qualified from inheritance—Bandhus 
of equal degree—Preferential right 
of males over females. 


Principles of equity, justice and 
good conscience wholly disqualify a 
murderer from succeeding .to the 
estate of the murdered person nor 
can any title be claimed through 
the murderer. He should be 
treated as non-existent and not 
as one who forms the stock fora 
fresh line of descent. “There being 
no clear rule of Hindu-law on the 
subject, the above rule applies to 
Hindus also. Between Bandhus of 
equal nearness to the propositus, 
male members of the family are to 
be preferred to females, In Madras 
and Bombay where certain female 
Bandhus are also allowed to inherit. 


KENCHAVA KoM SANYELLAPPA 
HOSMANI v GIRIMALLAPPA CHAN- 
NAPPA SOMASAGAR, .. PC... 


Tuhevritance-—Exclision 
from—Leprosy—When excludes. 


In Heudu Law leprosy to be a cause 
of exclusion from Inheritance or de- 
privation of interest in joint property 
must be of such a disgusting and 
virulent type 4s to render a man 
unfit for performing both social and 
religious duties in company -with 
others. 


RAMABAI 


p 





v HARNABAI 








Joint family — Faniily 
business not necessarily ancestral— 
When manager can contract debts for 
-Business for benefit of familye- 


The manager of a Hindu family 
has power to contract debts for the 
purpose vf a family business. It is 
not necessary that such basiness 
should necessarily be an ancestral 
one. So long as it.is not a separate 
business of the manager himself and 
itis a family basiness, carrie on 
for the benefit of the family, the 
debts incurred for carrying it on 
would be binding on the whole 
family and it is by no means incum- 
bent on the creditor to prove’ that 


that transaction,. 


Vv 


A L.J. R, 
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the family actually benefitted out of °? 
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On principle it would make no Partition between spmie 


difference whether it is or it is not 
an ancestral business. The ordinary 
presumption would be that, the 
money required for the carrying on 
of the business is required for 

family necessity and the business 
is carried on with the consent and 


acquiescence of al] the members of 


the family. 


If the creditors were called upon 
to prove. legal necessity or family 
benefit for each such advance, it 
would practically be impossible for 
a Hindu family to carry on any 
business as no one would ever give 
it credit. 

MAHABIR PRASAD MISIR v. 
AMLA PRASAD RAI on 


Joint family—Mort- 
gage by one member of his undivided 
share-Partition~Morigaged property 
allotted to other member—Right of. 


KR and S were undivided brothers. 
SS mortgaged his share in favour of 
the appellant’s father. Subsequently 
a partition having taken place, the 
mortgaged property was assigned 
wholly to Æ. The mortgagee then 
sued on his mortgage, obtained a 
decree for sale and in execution 
purchased the property himself. In 
R’s suit for recovery of the p}o- 
perty, 4e/d, that his right to do so 
could not be disputed having regard 
to the rule laid down in Bhup Singh 
v. Chhedda Singh, 1. L..R., 42 All., 
596 The plea that Æ was estopped 
from bringiug the suit because he 
did not intervene in the suit brought 
by appellant against S, was without 
force. 

NARAIN v RAM SARAN DAS .. 

— Marriage— Between 
members ‘of a superior and a lower 
grade of the same caste—WNot illegal 
—Issue legitimate—Entitled to in- 
herit. 

A man may marry a woman ofa 
lower class or grade within his caste 
and may by such a marriage fall into 
the class or grade to which his wife 
beiongs, but in the absence of any 
clear and definite evidence to show 
that sugh a marriage would not be 
recognised as valid by the custom 
of the community to which either 
the husband or the wife belongs, 
neither he nor his issue can 
lose their right of inheritance in 
tke family property. ° 

Har Prasaber, KEWAL 


XXI: 146 By 


J 








295 


853 





members—No presumgtion of division @ 


between a party to such partition and 


his male descendants. . 


Ona separation Between twp or 
more members of a joint lindu 
family, there is no presumption of 
any division between one such mem- 
ber and his song and grandsons 
inter se, and in the absence of evi- 
dence to the contrary, they would 
be deemed to be joint. 

HARI BAKHSH v. BABU LAL 


— Partition Family 
broperiy— Partition among grandsons 
— Whether grand-mother entitled to a 
share, 

The widow of a Hindu owner of 
certain property is entitled to £ 
share when a partition takes place 
after the owner’s death among Ris 
grandsons, even though the owner’s 
own son is also dead. 


` Where the Mitakshara is silent, 
or when its text is doubtful, other 
books of authority may be properly 
relied upon. 

KANHAIYA LAL v. GAURA 


Religious endowments 
—Public temple— What constitutes 
dedication to. 

L. G., the father of the first defen- 
dant, installed an idol at his house, 
adopted the ritual followed at a 
public temple and allowed Brahmans 
and other Hindus of various castes 
to worship the idol as if it was a 
public idol. He acted av the Pujari 
of the idol, received offerings and 
therewith purchased Jewels for the 
idol, built himself a house and some 
additions to the temple and alsoa 
rest house for the use of worship- 
pers. /Ye/d, on these facts, that he 
represented to the Hindu public 
that the temple was a public temple 
at which all Hindus might worship 
and the inference was that he hed 
dedicated the temple to the public. 

PUJARI LAKSHMANA GOUNDAN 
v. SUBRAMANIA AYYAR °- 


——-—— Succession— Absolute 
owner of taluqdari as well as non- 

t dari properties—Incomes com- 
minted and expenditure from com- 
mon stock—Self-acguired property— 
Family custom—Effect of on succes-@ 
ston—Act i of 1869, section 23—Pro- 
visions of. ' 


A subject cannot make his pro- ẹ 
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Hindu Law-—(contd.) 


recognised by the ordinary law; nor 
can @e, by express geclaration, still 
less by mere volition, whether actual 
or presumed, subject the praperty 
acquired by him to a.rule of succes- 
sion appRcable to the property, 
which he had received by a grant to 
which certain conditions were 
attached. 


e 

Where, according tothe family 
custom, the estate descended toa 
single heir, there was no necessary 
presumption that it descended by 
the rule of primogeniture, and if the 
heir according to the lineal pri- 
mogeniture was more remote in 
degree from the ancestor than other 
porsons, who may be collaterals 
coming*within the line of heirship, 
then in the absence of any proof to 
the contgary, nearness of degree 
prevailed over directness of line. 

One Æ was the absolute owner of 
certain talugdari as well as som 
talugdart properties and the Incomes 
from both there sources were 
entirely at his disposal. X's account 
books showed that the incomes were 
completely commingled and that 
money was spent out of the common 
stock for the improvement of and 
farther purchase of property. “eld, 
that this was not sufficient to 
impress the subsequently purchased 
property with the character and 
status which the law assigns to the 
Taluqdari properties and the ordi- 
nary rule of successiou would apply. 


HARBAKHSH SINGH v. DAL 
BAHADUR SINGH .œ oe 


Succession—Law of 

—amily belonging to Nagar Bra- 
Aman community—Migration—An- 
cient customs preserved—Mayukha 
Law—Instances of application of 
Mitakshara Law— When inapplicable 
Daughters share inherited ` from 
father— When interest absolute— 
Suit for? recovery of possession of 
property. 

The law of succession is, in any 
given case, to be determined accord- 
ing to the personal law of the indi- 
vidual whose succession is in ques- 
tion. Prima facie any person gover- 
ned by the Hindu Law is held to be 
subjeet to the particular doctrines of 
the Hindu law recognized in the 
Province in which he is residing. 
That law becomes the personal law 
and part of the status of eyery 
family residing init. -Where* any 
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such family migrates to another 
province governed by anothér law, 
it carries its own law with it. 


The parfies to a dispute regard- 
ing certain property belonged to 
the N&gar Brahman community 
whose original home was in Gujerat, 
They migrated from there and set- 
tled in these Provinces about 200 
years ago but in no way departed 
from their old ceremonies and cug- 
toms nor adopted the law that pre- 
vailed in these Provinces, The 
past history of the family showed 
that on the death of one of the 
daughters of the common ancestor 
of the parties,a certain grove left by 
the said ancestor was divided bet- 
ween her son and his (ancestor’s) 
surviviug daughter. The property 
now in dispute belonged to one Z 
who was succeeded by his two 
daughters G and GO. G_ died 
leaviug a son Af who also died sub- 
sequently. Thereupon the plaintiff 
(son of GO) brought a suit against 
the defendants (grandsons of G) 
for the recovery of the whole pro- 
perty on the ground that under 
the Mitakshara Law, after the death 
of G, GO became entitled to the 
entire estate left by her father. 
The deferce cited abont 30 instan- 
ces, extending over a period of 100 
years, which showed that among 
the Vadnagar Nagar Brahmans the 
daughters inherited an absolute 
estate in their ‘fathers’ property 
and that on the death of one of the 
daughters, her share did not go by 
survivorship but devolved on her 
own issue, 

Held, that the presumption that 
the family brought its personal law 
when it migrated from Gulerat 
stood affirmed, that G had an abso- 
lute interest in the share which she 
had fhherited from her father, and, 
that the plaintiff had no claim to 
the property of G. 


Commentaries on the Hindu law, 
like Vyavahar Mavukha, do not 
enact the law, but they only explain 
and are evidence of the congeries 
of customs which form the law. 


JAWAHIR LAL v. JARAU LAL .. 


Widow—A dverse 
possession by as—Enures to the 
Ausband’s estate—Reversioners entiti- 
ed thereto. ê 

One / died in 1852 leaviyg three 
widows. - The eldest gav® birth to 
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Hindu Law—(conid.) 


a posthumgus son Æ who died after 
afew montis. She also died in 
1862. The second widow also gave 
birth to a posthumous daughttr the 
plaintiff in this case. She lived till 
1900, The third widow died ¢in 
1910. In 1867 litigation was com- 
menced by a nephew of / who 
claimed to be /’s adopted son. //’s 
two widows (then living) and his 
other male collaterals were parties 
to the sult. The two widows were 
held entitled to /’s estate for their 
lives. On the death of the third 
widow in 1910, /’s male collaterals 
took possession asserting that the 
last male owner was //’s posthu- 
mous son Æ and the plaintiff (Z's 
daughter) was no heir of H. Ona 
suit for possession by the plaintiff, 
held, that Ps two widows (step- 
mothers of H} not baing heirs of 
H under the Hindu Law, had no 
right in the estate, and the widows’ 
possession from 1869 to I9gI0 was 
adverse to the defendants and des- 
troyed their title under section 28 
of the Limitation Act. The pro- 
perty, however, did not become the 
Stridkan of the widows. Their ad 
verse possession was as widows of 
J, and enured for the benefit of /'s 
estates and the reversioners entit- 
led thereto. . 


LAJWANTI v. SAFA CHAND .. 


Widow—Alienation 
-Consent of daughters. and distant 
reversioners—One of the sous of da- 
ughters existing at time of transfer 
~~ Validity of—Legal necessity, gues- 
tion of. 


Where a Hinda widow, having 
sufficient property to support her- 
self, made an alienation, with the 
consent of her daughters and some 
distant reversioners, and at the 
time of the sald transfer one of the 
sons of the daughters was in exis- 
tence and the daughters themselves 
were young and capable of bearing 
children who would ultimately be 
full owners of the property in dis- 
pute, Acéd, that there was no legal 
necessity for the widow to make 
the tr&nsfer and, therefore, the 
transfer was not valid. 


Held, that, under the circumstan- 
ces, the consent of the daughters 
and of the distant revefsioners, 
maised no presumption @ to the ex- 
istence of legal, necessity., Consent 
of ladies or persons entitled only 
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to life-estates does not raiseeany g 
such presumption. © 


Having regard to the fact that 
the widow was admittedly posses- 
sed of substantial propertiese and 
was in a position to support herself, 
mere lapse of time would not lend 
any special weight to the recitals 
of necessity in tfe deed, especially 
when the vendee was a person well 
versed in the law and the recitals 
were evidently made with the ob- 
ject of showing that the transaction 
was a valid one. 


MUHAMMAD NUH v. BRIJ BE- 
HARI LAL 


m Widow Alienation— 
Perpetual lease by—Of lands f8r 
agricultural purposes—Agra Ten- 
ancy Act (LL of 1901), sec. 57 (~ 
Suit by reversioner in revenue court 
for ejectment of lessee—Maintain- 
able—Plaintiff not bound to sue for 
cancellation of lease tn Civil Court. 


A Hindu widow granted a perpe- 
tual lease of lands held for agricul- 
tural purposes to the defendants. 
On her death, the plaintiff, her re- 
versioner, sued for ejectment of the 
defendant in the Revenue Court, 
under section 57 (4) of the Agra 
Tenancy Act, treating the defend- 
anf as a non-occupancy tenant, 
Held, reversing STUART, J., tbat 
the sult was maintainable, and the 
plaintiff was not bound first to sue 
for the cancellation of the lease in 
the Civil Court. Institution ofa 
suit for ejectment was in itself a 
sufficient indication of the plaintiff’s 
election to treat the lease by the 
widow as a nullity. 

RAJROOP KUAR v. KANDHYA ,. 
Widow—Gifi to pri- 
est—No deed of gift—Validity of 
gift, question of —Disposition for 
religions purposes.—Hindu wido®'s 
power. 

A Hindu widow has a „larget 
power of disposition for religious 
or charitable purposes, which afe 
supposed to condute to the spirit- 
ffMhyvelfare of her husband, than 
for purely worldly purposes, 


Where a Hindu widow made a? 
gift by way of suphal sankalp toa 
priest of Gaya of some property 
which was found to bear a very 
small progortion to the total pro- 
perty inherited by her from her 

e 
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Hindu Law—(contd.J 
husband, efe/d, that the gift was 


valid and binding onthe reversion- 
ary heirs of{her husband. 


BALDEO PRASAD v. FATEH 
SINGH °,, es ae 


Widow—HAusbana’s 
undivided brothers—Adverse posses- 
sion of property—Whenw widows ac- 
quire full tithe— Wrong exclusion of 
evidence—When material. 


Where the widow of undivided 
brothers took adverse possession 
of property entered in the Revenue 
papers in tleir huSband’s names 
and dealt with it as if it were their 
own property, 4e/d, that in the 

e absence of any evidence to show 
that their claim was limited toa 
widow’s estate, they must be held 
to have &quired full title, 

The worng exclusion of evidence 
is only material in so far as it can 
be said to have affected the deci- 
sion on the main issue. yi 


R and RZ were widows of two 
-brothers who formed a joint family 
with a third brother Z. The hus- 
bands of the widows died in their 
father’s life-time. On the death of 
the father, the names of Æ and RZ 
were entered in the revenue papers 
as proprietors along with 3. After 
B’s death, the widows continued to 
be entered as proprietors in res- 
pect of §rd of property each. & 
was succeeded by his minor son 4 
who died without leaving any issue. 

Held, that adverse possession 
commenced on 4's death and if 
limitation began ranning when the 
estate was in the hands of the last 
male holder 4, the - sybsequent 
death of Æ could not interrupt it. 


KALI CHARAN v. PEARE .. 


Widow—Legal neces- 
. sity—Property mortgaged for per- 





forming pilgrimage. ; 
See Civil Procedure Code, Or. 2, 
ra” a oe ee 


a ——-—- Widow, mortgage by 
— Suit against reversioner—General 
plea of want of legal necessity— 
Jurisdiction'to reduce rate of intere 
est. 


In% sult to enforce a mortgage 
granted by a Hindu widow a 
general plea of want of legal neces- 
sity igcludes the denial of the exis- 
tence of a necessity for boirqfing 
money at the stipulated rate of 


e. 
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interest and on such general. plea 
the defendant is entitled ‘to ques- 


tion the propriety or the reason-- 


ableness df the rate of interest 
charged. Evidence on the lender’s 


part th®& the money could not in: 
the circumstances have been raised- 


at less interest would ordinarily 
shift the onus primarily resting 
upon him, but where there is no 
evidence and the interest charged 
is far in excess of commercial rates, 
the lender does not discharge the 
burden of proof. 


RAI RADHA KISHUN v, JAG 
SAHU es ee oe 

Widow —Reling ttish- 
ment by in favour of one out of 
several reversioners~-Whether valid 
and binding on others, 


A relinquishment by a Hindu 
widow in favour of one out of 
several reversioners during her life- 
time cannot be maintained as against 
the other reversioners. 


PRAG NARAIN v. MATHURA 
PRASAD 


ae we oe 


ma Wilm Absolute estate 
liable to defeasance—Condition ini- 
possible of performance. a 


See Civil Procedure Code, Or. 
330.7 °’ Es sé 


Hissedar Karibi— When entitled 
to preference as against Co-Sharers. 


See Pre-emptioh .. ee 


Income-Tax Act of 1922—sec- 
tion 4, cl. 3—Registered partnership 
—Part of profits devoted to charit- 
able = purposes—Whether. exempt 
from trcome-tax. 


Under a deed of partneiship re- 
gistered under section 2 (14) of the 
Iucome-Tax Act, it .was provided 
that the partners were four persons 
holding shares in different propor- 
tions and one of such partners was 
a temple in Mattra. In substance, 
it was a dedication by three active 
members of the firm of a share of 
the profits of their business to 
charitable purposes. On an-assess- 
ment, it was urged that the amour 
of profits allocated to charity was 
not taxable being devoted to reli- 
gious or charitable ‘purposes. 
Held, that this income was not 
derived from property held under 
trust or other legal obligation 
wholly for religions or tharitable 
purposes and was not exempt from 
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Income-Tex Act of 1922 
. ~~ (coneld.) 


assessment under cl. 4 of section 3. 


IN THE MATTER OF LACHHQIAN 
Dass NARAIN DASS OF CAWN- 
PORE A 


Inheritance—Zstate of murdered 
person, : 


See Hindu Law-—Inheritance 


Insolvent Debtor’s Act, 1848 
section 7—Ansolvent’s future pro- 
perty to vest in official assignuee— 
After acquired property—Disposal 
of by insolvent—Bona fide transaz- 
tions with insoluent—Valid before 
official assignees intervention. 


oe ae 


In spite of the fact that by an 
order passed under section 7 of 
the Insolvent Debtor’s Act, 1848, 
the future property of an insolvent 
was to vest in the official assignee, 
the insolvent had power to dispose 
of any property--that he might 
acpuire after being declared an in- 
solvent, and all persons dealing 
with him dona fide and for a consi- 
deratiou were to be discharged 
from making a further payment, to 
the official assignee, provided the 
transactions took ‘place before the 
official assignee intervened 
claimed the property on behalf ‘of 
the ingolvent’s estate. 


CHHOTE LAL v. KEDAR NATH 


Interest Act, No. 32 of 1839 - 
Grounds on which interest can b 
claimed, i 


See Contract Act, sec. 73 illus- 
tration (n) 


oe oe 


Interest---Date of payment—-Cal- 
culation of—Preliminary decree for 
mesne profits against tdol—Recovery 
of money. 


Where In a snit for partition of 
share and mesne profits, brought 
against an idol, under the nianage- 
ment of one S, plaintiff succeeded 
in obtaining a preliminary decree 
for mesne profits against the said 
idol, Aelg, that interest was payable 
on the amount ascertained from the 
date of the prellminary decree. 


Held, further, that the mesne 
profits were receyerable from the 
endowed property. 

Sri GANgSHII 
v LALTA PRASAD a. 


I 


MAHARAJ 
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morigage money—Redemption— Suit 
by mortyagor—Date of wrstitution— 
Contract Act, section 73—Interest by 


. 


way of damages. è 


No interest is payable by the 
mortgagee on the surplus profits 
received by him till the date of the 
institution of a sft for redemption 


„by the mortgagor. 


Interest by way of damages can 
be allowed only under section 73 
of the Contract Act. In the case 
of surplus profits coming ipto the 
hands of the mortgagee, it cannot 
be said that any contract has been 
broken, so interest by way of 
damages cannot be allowed. . 


ISMAIL HASAN v. 
HASAN ae és 


Joint claim— When 
maintainable, 


See Landlord and tenant 


Jurisdiction—Appointmeni of 
Receiver in proceeding under succes- 
ston Certificate Aci— Question of. 


See Succession Certificate Act .. 


MAHDI 
a. 


suit not 


Compromise decree— 
Execution carried ‘out—When Ex- 


‘ecution Court cannot go behind the 


decree. - 
See Decree 


Decree transferred— 





Certificate issued under sec. g7. 


See Civil Procedure Code, Sec. 
39 . 





———-Decree transferred 
to Collector for execution—Sale of 
broperty— Property - purchased by 
decree-holder—Encumbrances, dis- 
covery of by purchaser—Re-sale 
Application to Collector— Balance of 
purchase-money— Realisation of— 
— Collector's powers—Ctvil Courts 
jurisdiction—When ceased. ° 


In applying for the execution of 
a mortgage decree, the decree-hol- ° 
der, after making an enquiry into 
the Sub-Registrar’s Office, declated 
that the property to be sold was 
ancéwral and free from encumb- 
rances. The decree was subse- 
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quently transmitted to the Collec- æ 


tor with a note that there were no 
encumbrances over the property. 
The property was then sold by the 
Collector ,and the decree-holder ° 


768 | himself putchased it. After he 
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had given a certificate of satisfac- 
tiot of his own gccree but had, 
under the rules, to pay the balance, 
he discovered that there was heavy 
incumbrance over -the property. 
Thereupdu the decree-holder did 
not pay the balance but asked the 
Collector to re-sell the property. 
The Collector rejected, bis applica- 
tion on the ground of jurisdiction, 
On an appeal to the Civil Court, 
the latter held that once the case 
had been transferred to the Collec- 
tor, it had no power to pass any 
order in that cabe. . 


Held, that the decree having 
been sent to the Collector for 
execution, the Civil Court ceased 
to have any jurisdiction over the 


PAGE. 


execution proceedings. /feld, fur- > 


ther, thAt the Collector was wrong 
in assuming that he had no jurisdic- 
tion to find oat what were really 
the encambrances over the proper- 
ty. In-spite of the sale having 
taken place, it was for the Collec- 
tor to declde whether he would re- 
sell the property or notin order 
to realize the balance of the pur- 
chase-money. 

SHAHZAD SINGH v. HANUMAN 
RAI os a 
Determined by valu- 
ation af subject-matter in plaini— 
Subsequent suit to set aside decree 
on the ground of excess of pecunia 
ry jurisdiction not maintainable. 


When the Court has to make up 
its mind as to whether a suit is 
within its pecuniary jurisdiction, 
all that it can rely on is the valua- 
tion of the subject-matter which is 
given in the plaint. It is open to 
adefendant when he appears to 
answer the suit, to raise the plea 
that the sult has not been properly 
valued and to show, if he can, that 
the cofirt in which the suit has 
been brought has no jurisdiction 
to try it. 

Where the Court, assuming juris- 
diction on the basis of a statement 
made in the plaint, decreed the 
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guit in favour of the plaintiff and ææ 


no such plea was taken by a defen- 
dang, when he had the opportunity 
of raising it, eld, that it could 
not be sald that the Court had 
acted without jufisdiction, and a 
subsequent suit by the defendant 
to set aside the decree for waht of 
jurisdiction would not lie. Section 





Jurisdictlon—(contd.) 
11 of the Suits Valuation Act (II 
of 1887), referred to. ° 

KHUDAIJATUL KUBRA 
AMINA KHATUN A 


š Ejectment suit—No 
Suit in Civil Court lies. 


See Agra Tenancy Act, section 
167 Si oe 
How to determine— 
Questions relating to assessment of 
rates, 
See U. P. Local Rates Act. of 
1914, Section 14 oe 
Afistake in final form 
of order—When Court can correct. 
See Civil Procedure Code, section 
152 


Ve 


os 





Mo rigage—Deed— 
When sub-Registrar not authorised 
to register. 

See Registration 


Act, section 


Partition—Non- 
appearance of plaintiff at date fixed 
for further proceedings—Suit dis 
missed. 

See Civil Procedur Code, Order 
20, rule 18., 





oe ee 


Place where agent 
resides oy carries on business— Prin 
cipal and agent—No express contract 
—Kendition of accounts—Snit by 
principal against agent, 

In the absence of any express 
contract regulating the rights of the 
parties or trade usuage, a suit 
against an agent by his principal for 
rendition of accounts and for pay- 
ment of money due thereon can 
only be instituted at the place where 
the agent resides or carries on 
business. 


The plaintiff, who carried on 
business in the Budaun district, 
appointed the defendant, who 
carried on business in Bombay, as 
his patha Aratiya for sale of his 
goods at Bombay. Contract of 
agency was entered into by corres- 
pondence and the defendant agreed 
to act asa plaintiff’s agent bya 
letter sent from Bombay. In the 
course of the dealings between 
the parties money was remitted by 
the defendant to the plaintiff at 
Budaun by postal money orders and 
Hundis and accohnts were glso sent 
to him. by post.. On @ suit by 
the plaintiff for rendition of accounts 
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instituted at Budaun, the defendant 
pleaded want bf jurisdiction, 


Held, that the Budaun cour had 
no jerisdiction to entertain the suit. 


TIKA RAM v, DAULAT RAM w 


Plea as to want of 
territorial jurisdiction entertainable 
inappeal, when—Award not affecting 
property within jurisdiction—Applt- 
cation to file not entertainable—Crril 
Procedure Code, section 104 (2) not 
applicable to appeals to His Majesty 
in Council, 


One Af, resident in the Nizam’s 
Dominions, founded two temples 
there and one in British India and 
endowed three villages, two of which 
were in Berar, for the upkeep of 
the temple. His descedants, who 
were also residents of the Nizams’s 
Dominions, referred their disputes 
including the right of management 
of the said temples to an arbitrator 

n Hyderabad. The arbitrator 
delivered an award. An application 
was made under section 525 of the 
Civil Procedure Code, of 1882 to 
file the award inthe court of the 
District Judge of Berar within whose 
jurisdiction the two villages were 
situated. Numerous objections were 
taken to the validity of the award 
but no objection as to jurisdiction 
was ever seriously taken or pressed. 
The District Judge refused the 
application but on appeal the Judi- 
cial Commissioner set ' aside his 
order and passed a decree in terms 
of the award. On an appeal to the 
Privy Council the respondent argued 
that section 104 (2) of the Civil 
Procedure Code of 1903 barred the 
appeal and the appellant urged that 
the District Judge had no jurisdic- 

. tion to entertain the application. 
Held, that (1) the appeal was main- 
tainable. Section 104 (2) only 
applied to appeals preferred in 
India and not to those made to His 
Majesty in Council under section 
109; (2) the objection being to the 
jurisdiction must be entertained 
though raised for the first time in 
appeal if it be that on the facts 
admitte® or proved it is manifest 
that there is a defect of jurisdiction; 
(3) the award did not affect any 
property within the jurisdiction of 
the Berar Court inasmuch as there 
neger was any dispute goncerning 
the ownership,or management of 
the villages in Bêrar nor arfy denial 
that the revenues thereof must be 
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Jurisdiction—(concid. ) PAGE, 
appropriated to the three temples , 
situated outside Berar, and the 
entire proceedings in .the Berar 
Court were without jurisdiction. 

RAMLAL HARGOPAL v. KISAN- 
CHANDRA ee ae os 
Small Cause Court— 
When case excludeg f rom—Plaintiff’s 
allegation amounting to criminal 
misappropriation. 

See Provincial Small Cause 
Conrts Act, 1887, Cl., 43 A and 35 
of the znd section. .. s. 70 

Successor of* Court. 

See Criminal Procedure Code, 
section 476 is s% 

m Trial Court's ord 
— District Magistrate's power. 

See Criminal Procedure Code, 
Section 517 5 . 


386 


772 


505 


Jury— Verdict of acquittal High 
Court Intrerterence, when justified, * 


See Criminal Procedure Code, 
section 307 .. ae fe 


Landlord and tenant—Aject 
ment—Suit by plaintiffs—WNo relation 
of landlord and tenant between par- 
ties— Tenancy Act, section 79— When 
inapplicable—Limitation, question of. 


In plaintiffs’ suit for ejectment 
of defendant from certain plots, 
the courts found that the plaint- 
iffs were occupancy tenants, that 
there was no relation of landlord 
and tenant between the parties, 
that the defendant was one of the 
co-sharers in the patti in which the 
plots were situated, that he had 
been in possession of the lands for 
a period between 6 and ro years 
without the consent of the plaintiffs 
and that there was a /ambardar in 
the said patti. The defendant 
pleaded that he was a co-sharer ayd 
was holding the land as his Aud- 
kashi. He also pleaded limitation. 
The suit was decreed in plaintifi’s ° 
favour. Ov defendant's appeal, Ae/d, 
thaf ejectment by defendant of the 
plaintiffs was noi an ejectment to 
wife section 79 of the Tenancy 
Act or the short period of limi- 
tation, under Serial No. 30 of the æ 
4th Schedule of the Tenancy Act, 
would apply, and, therefore, there 
was no bar to the success of the 
platntiffs. , Ejectment of a tenant e 
wifhin the meaning of section 79 of 
the Tenancy Act must be by the 
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whole belly of co-sharers or by the 
Lanmbardar, ° 

RANI v., EDAL*SINGH. 
es wom Rent suits — 
Different holdings—Joint clain— 
When suit not maintainable—Agra 
Tenancy Act, provisions of—Civil 
Procedure Code, Orderge, rule 6— 
Inapplicability of. 

Where ina suit for arrears of 
rent plaintiff joined a claim for. 
occupancy and non-occupancy hol- 
dings, held, thay -in view of the 
ruling.in the case of Jaggannath 
Prasad y. Tore3 A. L. J. Ra, 910, 
the suit of the plaintiff was not 
maintajnable. Under the Teuancy 
Act there shoald be different suits 
in respect .of different holdings. 
(Order 4, rule 6 of the Civil Pro- 
cedure Code, not applicable.) 

HIRA LAL v. HOTI LAL 

Rent Sts 
Rates of renis fixed upon papers 
Awards by Courts—How to deter- 
mine—Local Act LII of 1901, sec 
tions 87 and &—Order by settlement 
officer—Court—How to act—-Object- 
jons—Proper authority in approach 
Settlement Officer's order -None 
informed of . proceedings— When 
Order final. be ve 

In rent suits in the Revenue 
Courts against occupancy tenants 
the courts must award rents at the 
rates which are fixed upon the 
papers unless these rates are en- 
tered erroneously by a clerical mis- 
take. 7 
order of competent authority, such 
as an order by; the Settlement 
Officer, under sections 87 and 88, 
Local Act III of gol, or under 
sections 43 to 46, Local Act II of 
1901, the court has no discretion 
bat must allow the rent at the rates 
directe@. If either the landlord or 
the tenant has any objection to 
those rates, he must apply ~to the 

roper authorities to haye those 





Where there is a binding- 


INDEX 
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+459 


rates altered, but the court trying , 


asuitfor arrears of rent has no 
authority in the matter. 

According to sections 87 and 88, 
an ageupancy tenant, among other 


P 


tenants, may apply for a commuta- .- 
tation of rent, and when such an | 


application is made, it would be , 


he duty of the Settlement Officer 


to commute the rent unless kthas - 


been specially authorized to refuse 


I 


[A LJ. 
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any such application. The Settle- 
ment Officer .can even fix rent on 
his own motion. It is not neces- 
sary that @tenant making an appli- 
cation should name a person as 
the opposite party to whom notice 
has to be formally sent. - The 
order of the Settlement Officer, 
unless reversed in appeal, is final 
although no person whatsoever 
may have been informed of the 
proceedings. (Jer MUKERJI, J.) 


YAQUB ALI v, DHAN SINGH on 


—Suit for ` 


ejectment— Original construction re- 
placed by new ones by defendant— 
Plaintiffs acquiescencte—4 ppead 
from Subordinate Judes decision~— 
High Court rules (r. 3, chap LIL) 
Applicability of —Certificate, necessity 
of—Appeal admitted to hearing— 
Effect of, 

Plaintiff (zamindar) sued to 
eject defendants (blacksmiths) from 
a saiban, a dalan and a shed on the 
allegation that they were recent 
constrnctions upon his" land. The 
Munsif, finding that one of the 
structures was an old-one, dismis- 
sed the suit in respect of -it and 


decreed defendants’ ejectment 
fromthe two others. On. defend 
ants’ abpeal, the Subordinate 


‘Judge found ‘‘ that the two struc- 
tures from which the Munsif had 
ordered defendants’ ejectment were 
eight years old ”,-that the recent 
“ constructions were in the place 
of the old ones ”, that. “the plain- 
‘tiff did not protest when the new 
ones were built ” and that since 
the defendants had got themselves 
disliked by the plaintiff by giving 
evidence in acriminal cage contrary 
tohis views, the plaintiff had lod- 
ged the suit for ejectment. The 
learned Judge ultimately dismissed 
-the whole of the suit. Thereupon 
the plaintiff appealed to the High 
Court in respect of the two build: 
ings from which the Munsif had 
ordered the defendants to be 
ejected, onthe grouhd that there 
was no evidence on the record to 
support the finding that those tfo 
structures were made in the place of 
old ones. of 

Held, that this gronnd of appeal 
was not open tothe plaintiff under 
the High Cour® rules (Rule 3, 
Chapter III) as no cerijffcate was 
filed. Unless the ‘certificate was 
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present, whe matter could not be 
argued in afita of the fact that 
the appeal had been admitted to 
hearing. . 

Heid, further, that the original 
constructions were for the defemd- 
ants’ use in carrying on their trade, 
and that the plaintiff not only had 
acquiesced in their having been 
made but accepted them as reason- 
able appurtenances of the defend- 
ants’ dwellings, and when those 
constructions came to an end, the 
defendants had every right to 
replace them as they were before. 
The fact that the defendants did 
replace them as they were before 
was fatal to the plaintiff's appeal. 


ISH- NARAIN. UPADHIA v. 
RAMESHAR LOHAR .. oe 
—Usufructuary 
mortgagee of an occupancy tenancy 
—Recovery of rent—Suit by land- 
lord against mortgager Porilion ef 
moriga ge. 

There is no contract between the 
mortgagee of an occupancy tenancy 
and the landlord and becaase the 
tenant is prohibited by law from 
making avalid transfer, he by the 
very fact of the transfer, cannot 
convert the transferee into a ten- 
ant In his own place. 





Even in the case ofa fixed-rate 
tenancy, the’ mortgagee “did not 
become a tenant of the landlord 
even if he paid the rent with his 
own hand. The payment would be 
payment on behalf of the mortga- 
gor. 

KISHUN DAYAL SAHI v, 
SAHIBZADA RAVI PRATABNARAIN 
SINGH 


Land Revenue Act—(Local // 
of 1901), sec. 40--Order of mutation ° 
—Amonuting to a decision by com- 


petent court, 
See Criminal Procedüré Code 


of 1923, sec. 146 (1) .. y 


+Sections 48, 56 
and 86-—Recovery of cesses’ from 
tenantse-Zemindar's snii— Recording 
of cesses by officer—Wheu cess ren- 
dered invalid—Cessesnot generally 
or specially sanctioned py Local 
Government—Effect of. 


e Where, in a Zemindai¢s suit for 
recovery of ceSses from his,tenants, 
no revision of records had been 


XX, 147 R, 


we «se ee 
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notified by the Local Governnyent, 


as required by the provision of sec-# * 


tion 48 of the Land Revenue ‘Act, 
nor was a’ Record Officer appointed 
hy the said Government, and- the 


Assistant Record Officer recorded - 


the cesses payable by tenants ‘on 
account of the occupation of land,. 
held, that the Assistant Recorél 
Officer had no authority to make 
any record as would make a-cess 
valid under the provisions of sec- 
tion 56 of the Land. Revenue Acti 


The’ sanction of settlement opera- 


tions, by a Local Government, does: 
not include such a definite sanction 
as is required by section 86 of'the 
U. P. Land Revenue Act, 

Where the cesses, other than 
those referred to in section 56, . 
were recorded: by an Assistant 
Settlement Officer with the powers 
of a Settlement Officer under 
section 231, ina Tahsil which was 
under settlement and in charge of . 
a Settlement Officer, Ae/d, that 


those cesses were neither generally | i 


nor specially sanctioned by the 


Local Government and, therefore, 
the cess was not recoverable under 
section 86 either. 


SUKURWA v., NAZIR AHMAD .. 
eT Secs. 87 and 88 








goo 


—Commutation of rents—Applica- - 


tion for by occupancy tenants, 

See Landlord and tenant ’.. 

Section 233 A— 
Partition— Withdrawal of proceed- 
ings—Petition to continue partition 
—Acceptance of—Effect vf—No 
cessation of proceedings—Plainiiff 
aduitat the time of ‘commencement of 
proceedings—Refrains from haping 
is name recorded as co-shakar— 
Permits brothers to represent” hts 
interests—Case of estoppel by con- 
duct—Representation, question ofe 


In the course of partition pro- 
ceedings instituted by one W, ina’ 
Reyenue Court, two Mohammedan 
brothers, M and AB, who were 


ions to the partition. 
objections were decided against 
them. Soon after W withdrew hise 
application for partition. 
withdrawal was accepted as far as 
IY was concerned but almost direct- 
ly another co-sharer A, who hade 


‘yecorded co-sharers, took certain ° | 
Pi These ? ` 


been £ party to the partition pro- : ane 


212, 
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ceedings? demanded that the parti- 
tion should be all@wed to go on, 
and his request was acceded to. 


Held, that on the. merits of the 
case ther@was no cessation of the 
proceedings and that the order of 
the presiding officer on d's petition 
amounted in effect to a cancella- 
tlon of the sanction ®© withdraw 
and it was not necessary to issue 
fresh proclamations. 


Where, before the commence- 
ment of the partition proceedings 
above-mentioned, plaintif had 
attained majority and had delibera- 
tely permitted 4f and AB (plain- 
tiff’s elder brothers) to remain re- 
cordede as co-sharers in respect of 
the property which really belonged 
to him agd had also permitted them 
to represent his interests in that 
property and to assert claims on 
their own behalf which were really 
assertjoifs of proprietary title on 
his behalf, e/g, that although tke 
representation was not a good re- 
presentation in law, the plaintiff's 
conduct in refusing to disclose his 
title and refraining from having 
his name recorded-as a co-sharer 
and thas giving notice to the parties 
and the presiding officer as to his 
position, estopped him from seek- 
ing any relief in the aforesaid parti- 
tion proceedings. (ger STUART, J.) 


Held, that‘in the peculiar circum- 
stances‘of the case, the question 
of representation did come. in 
although the plaintiff was a 
Mohammedan. (fer MUKERJI, J.) 


KARIM BAKHSH v. WAHAJUD- 
DIN af ers 


Lessor and lessee—Possession by 
assignee ofilessee or stranger— Lease 
curr —Bessors tiile unaflected— 
Letters Patent Appeal—Erroneous 
statements of fact—How to rectify— 
"Procedure. 


e The.plaintitf, an occupancy tenant, 

epurported t8 lease his holding in 
1897 for 23 years to the zamindar 
and put the lessee in possession. 
Subsequently, during the pendency 
of the lease, the defendant entered 
into possession of the holding and 
got if® entered into the revenue 
papers as his shudkasht. On a 
suit for declaration by the plaintiff, 
4eld, that the plaintiff's title was 
unaffeéted, no matter how the defen: 
dant came Into possession, 





Lessor and lessee—f contd.) 


The High Court would not in 
Letters Patent Appeal Interfere 
with the judgment of the single 
Judge if it Proceeds upon an assumed 
{but erroneous) state of facts, to 
which 1o objection was taken before 
the learned Judge. In such a case 
the proper remedy is to apply 
for review of judgment. 

BIJADHAR BHAGAT v. 
CHAMAR . 

Letters— Patent Appeal—Errone- 
ons Statement of fact, 

See Lessor and lessee oe 

Libel—Police oficer sued for 
damages— Want of proper notice. 

See Civil Procedure Code Sec- 
tion 80 ai oe 


JEAT 


Limitation Act, (IX of 1908) 
section 5—Review of judgment— 
Time spent in prosecution with due 
diligence an application for. 


See Kes-judicata J 
Section 10 and 220 
— Suits against trustees de son fort. 


See Civil Procedure Code Sec- 
tion 92 ne 


— c Sedion 19—Acknow- 
Jedgmert Redemption—Suit — Whe- 
ther timebarred — Submortgage by 
mortgagees—List of: properties sold 
signed by subsequent mortgagee— 
Acknowledgment, validity of. 


A mortgage by conditional sale 
was executed in 1859. In Ig9o0 
some of the mortgagees made a 
simple sub-mortgage of part of their 
mortgagee rights in favour of two 
brothers, Sand A. In 1920 S and 
X brought the property to sale and 
S while signing the list of properties 
to be sold mentioned that the pro- 
perty, mortgaged in his favour was 
subject to the mortgage of 1859. 


The property was eventually sold 
and purchased by S and & them- 
selves, having died, S and other 
members of his family were implead- 
ed ina suit for redemption of the 
mortgage of i859 for the first time 
in 1920 nearly two years after the 
institution of the sult. Held: 

(x) that S$ and X and other 
members of the’ joint family being 
sub-mortgagees, were necessary par- 
ties to the redemption suit and as 
they were impleaded after the expiry 
of 60 years of The date of She mort: 
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age, the suiteagainst them, if there 
had been no valid acknowledgment, 
would have been barred by timg; 

(2) that the aforesaid list of 
properties signed by S constituted 
a valid acknowledgment binding o 
all members of the joint family to 
which S belonged. 


SANWAL Das v. SAIYID ALI 
MAHDI 





—_—_— Section a5—Starting 
point—Calculation of—Stpulation— 
Gregorian calendar. 


If the starting point of limitation 
is to be calculated as so many 
months or so many years froma 
particular date, that point must be 
calculated according to the Gregorian 
calendar. On the other band, if the 
starting point is otherwise fixed by 
the stipulation itself, the court 
cannot apply section 25 of the 
Limitation Act. 


Where a bond contained a written 
agreement to the effect that the 
principal amount’ ‘would be payable 
ito the creditor within three years 
and that interest would be paid 
every six months according to the 
Hindi calendar including the inter- 
calary month till the payment of the 
entire amount, sld, that the inten- 
tion of the person executing the 
said bond was that the interest 
should be payable at the expiry of 
six months according to the Hindi 
calendar, that is to say, on a par- 
ticular date and not at the expiry of 
‘6 3ix months ” which under section 
25 of the Limitation Act would 
mean six months under the Gregorian 
calendar. 


ROSHAN LAL v. CHAUDHARI 
BASHIR AHMAD oe oo 
Art. 1-4 — When 





inaf plicable—Auctiompurchaser's ap- 
plication for delivery of possession— 
JSudgment-debtor’s sons impleaded as 
parties— Sons assert posseseion on 
their own accourh—Application dis- 
missed by Lower Court—-Civil Pro 
cednre ode, Order 21 rile g9 and 
109» 

Where an application is made by 
an auctlon-purchaser under ‘order 21, 
tule 9§ of the Code of Civil Pro- 
cedure for the delivetye of posses- 
sion of certaine property mglting the 
sons of the judgment-debtor parties 
thereto, the court has to satisfy 
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itself, before directing the rem@val ə 
of the person in occdpation, that he 
isthe judgment-debtor -or a person 
holding the property on his behalf 
or claiming title under him, e 


If it finds that the person in 
occupation is in possession in his 
own right and dismisses the applica- 
tion, and the auction-purchaser then 
sues for possession, Ae/d, (MUKER- 
JI, J. dissenting), that inasmuch as 
that order is not an order onder 
order 21, rule 99 dismissing an ap- 
plication complaining, of resistance 
or obstruction, neither order 21, 
tale 103 nor Art. 11—A of the 
Limitation Act can apply. 


Order 21, rule 97 contemplatds 
a previous resistance or obstraction 
offered to the auction-purchases in 
obtaining possession. When sach 
a resistance or obstruction is offered, 
he may make an application cgm- 
plaining of such a resistance of 
obstruction, or file a sait. Till such 
a complaint is filed, and is determin. 
ed under rule 97, rule 103 has no 
operation. 

BOHRA SOBHA RAM v. TURSI 
RAM 


ae oe Pa 


—— Articles and go~ 
Order of  attachment—Subsequent 
dishhissal of sutt—Compensation, suit 
for—Wrongful seisure, question of, 


In defendant's suit.for the recovery 
of money due on a promissory note, 
alleged to have been executed by the 
plaintiff, certain moveable property, 
belonging to the latter, was attached 
in pursuance of an order of attach- 
ment made on insufficient grounds. 
Subsequently, the suit against the 
plaintiff was dismissed on appeal. 
Two years after the date of attach- 
ment, the plaintiff sued for com- 
pensation for the loss of profits 
and the loss of a bullock who bad 
died during the pendency of the said 
attachment. The Lower Courts, 
applying Article 29 of theeIndiart 
Limitation Act, dismissed the suit 
as barred by limitation, 


Held, that: Article 29 applied to 

stit for compénsation for wrongful 
seizare of moveable property. There 
was no wrongful seizure in thie 
case on the day on which attachment 
was made and either article 36 or 
article 49 would apply. Whichever 
article applied the suit was withif 
time. s 

MANGA v. CHANGA MAL oe 
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~g tedris go— When suit ' paid from the mortgagee. Weld, that 
govened by—-Afastar® and Servant—- the suit was governed by Article 99 
Master's negligence — i tac aa of the Limitation Act and time 
tion Servant. f . began to run from the date ot the. 
See Negligence ap mS gm 96 discharge of the decree. 5 
en ed ph, gr— Provisions LAKHI v. MURAT TEWARI ee 6937 
of—Gift by a Sunni—suit for re- ee Articles r18, tdi— 
vocation af--Allegations of fraud Hindu reversioner—Suit for posses- 
against donce—Allegatians traversed sion on‘ death of widow against 
paps Pen at as in adopted- OSKARY of adoption 
GUOUT o onor— A ppeal— Various guestioned—Limitation. 
questions involved in case not deter : ERRES ; 
mined—Case decided merely on point ian P miog marten petal 
of limitationy—Legality of decision t i i : h 
—Mohammedan Law—When gift propery, 2y a ree Oner. On tas 
Iecnines- wid ab Mitio, < death of a widow is r2 years from 
ce z 19; the death of the widowas provided 
Where a deed of gift is executed by Article 147 ofthe Limitation 
by a “pergbn governed by’ the Act (IX of 1908), even though the 
ee ae ea and the posses. cers nen in the Pa is 
sion e property comprised in the idity or otherwise of an 
the gift has not hee delivered, the adoption alleged by the defendant 
gift would be void ağ initio and no of which the plaintiff had notice. 
aoa limitation yes arise Article 118 of the Limitation Act 
in su€h circumstances. e right has no application to such a suit. 
of the plaintiff to impeach sucha KALYANDAPPA BIN  AYAPPA 
gift can only. accrue -from the DESAI v. CHANBASAPPA BIN 
moment when by receipt of posses- DODAPPA DESAI o8 
sion the gift becomes operative by w Te 5 
law. $ A re Fist 120 read with 
g t a sections 6- and 8—Compromise decree 
ganas to the „Hanat yee —Court's leave not obtained—Suit 
Z to set ari A 
the subject of the gift has increased | ese ed eas Order 
in value ` owing to some accession 32, ruley .. , get 
therete made by the dante which is : is p Prop X C 
inseparable from it. «o ace he TAi roperty, 
Where the decision EA Sii left by father—Recovery of possession , i 
of law depends EE deteraiagtion of 2ra ie i eerie by daughters í 
of the other matters involved ïn the | pares gp la a AE 
case, the formér cannot be decided ‘gaged by grandsons—Validity of 
without the determinat on of the transaction—Co-sharers—When pos- 
atter: -, session of one cannot become adverse 
MULANI v. MAULA BUX ze 149 | to another—Section a1, Transfer of 
A ` ` Property Act—What enguiry neces- 
Article 99—Morigage r purchase 
— Portion of consideration money left sary for pu : Ai . a 
with mortgagee for payment under S died leaving three grandsons by 
hybotheoation bond = Joint decree a predeceased son, who were-defen- 
"against, parțies— Payment by plaintiff dants 1, 2 and 3, two daughters and 
o Sees oi nu trom | grabs A Toe property i 
Sit by plaini $ 
o defendant uit by plainif. the names of his grandsons, who 
In a mortgage. certain sum of * made mortgages of the ‘same In 
money -was left with the mort- favour of different persons. Ina 
aao 


gagee for payment to a prior mort- « 


gagee of the motgagor: This sum 
was net pald and. the prior mort- 
Bagee: ‘Duangpt. a suit to recover the 
same ang, obtained a decree . jointly. 
against the, ‘mortgagor and the 
subsequent mortaggee.. The mort- 
gagor paid'up the decree and anst- 
{tuted this suit to recover the amqunt 


e 


a 
. e 











suit brought by the daughters, or% 
of whom had been married to a son 
of AK., for recovery of posession 
of 2/3rd sharesof the property left 
by S. the plaintiffs pleaded that on 
S’s death his property had devolved 
on them to the extent of 2/3rd 
share and on SYA to theeextent of 
the remaining one-third ; that AYA. 
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had told themsthat he had got their 
names entered in the revenue 
papers in respect of the 2/3rd 
share and that they had been in 
receipt of the profits of their share 
from AZA till 1324 Fasli. It wis 
found that A7A was appointed a 
lambardar of the village in question 


on the death of S ; but no payment’ - 


of the profits by him to the plain- 
tiffs was proved. 


H7elds (1) that under the Moha- 
medan Law, on the death of S, the 
property devolved on the plaintiffs 
to the extent of a 2/3rd share and 
the remaining 1/3rd share devolved 
on the defendants 1,2 and 3 as 
residuaries of the first class. The 
defendants 1, 2 and 3 could not, 
therefore, be regarded as trespas- 
sers. 


(2) That inasmuch as there was 
nothing to show that the defendants 
1,2 and 3, being co-sharers, had 
ever set up an express ouster 
against the plaintiffs or an adverse 
title within their knowledge, the 
claim of the plaintiffs as against 
these defendants could not be 
deemed to be barred by limitation 
by adverse possession ' within 
the meaning of Article 144 of the 
Indian, Limitation Acti. . 


(3) That in the absence of any 
circumstances suggesting grounds 
for greater circumspection and 
requiring a further enquiry as.to 
the real title tothe property beyond 
what appeared from the entries in 
the revenue papeis, the claim of 
the plaintiffs was barred as against 
the transferees in good faith in 
regard to the property mortgaged 
with them. 


MUBARAK-UN-NISSA v, MUHAM- 
MAD RAZA KHAN ws a 


— d rticle * 182 (5) 
—Slep-imaid of 

of affidavit by decree-holder stating 
the absence of any encumberance on 
atlached property— Whether amounts 
to. . 


Whére an affidavit filed by a 
decree-holder did nothing more than 
state that there was no incumbrance 
on the property and it affidavit) 
was in answer to` the usual direction 
of the court before the final sale of 


the property yhether it Was possible , 


to dispose of ip othetwisefand were 
there was no entry in the order- 
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shect showing that the decree-hoider 
requested that tle sale might 
proceed, Aeéd, that there was no 
evidence of an oral application for 
taking any step-in-aid of execugion. 


CHAIRAUNJI LAL v. GANGA 
SAHAI ma as a 


a rilverse possession— 
Acquisition of title by—Possession as 
mortgagee-—Setting up adverse title. 


A person who lawfully comes 
into possession of land as a mort- 
gagee cannot, Ly setting during the 
continuance of such relation any 
title adverse to that of the mort- 
gagor inconsistent with the real legal 
relation between them, and that 
however notoriously and to the 
knowledge of the other party, acquire 
by the operation of the la of 
adverse possession a title as owner 
or any other title inconsistent with 
that under which he was letgnto 
possession, . 


BAKHA SINGH v. RAM NARAIN 
SINGH 


ae os ae 


Law of—-What it 





insists on. 
See Pre-emption ee 


Priod of —Reatization 
of ie ESEE under Agra Tenancy 
Act, 


ae 


See Agra Tenancy Act, Sectlon 
164 oe $e ae 
Starting point-—How 

to Calculate. ' 


See Limitation Act, section 25 .. 


Local Rates Att of 1914, section 
td-—Subordinate Judge's Courit— 
When cognisance of suit barred— 
Specific Relief Act, section ¢2—Civil 
Courts—Valuation of suits—Counsel 
and client—Duties of Assessment of 
rates—Jurisdiction of Courts to decide 
question relating to—How to dgter- 
mine, ve 


It isa principle of English Lagy 
that a subject from whom “any tax 
oreimpost is sought to be levied, is 
entitled to raise before a court of 
e@ompetent jurisdiction the question 
whether the authorities levying such 
tax or impost are or are nol acting 
within their statutory powers. a 


In determining questions arising 
with regard to cases apparently lying 
somewhere near the borderland pf 
the jurisdiction of two sets of courts, 
i, e. the, ordinary civil contts and 
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the ofher courts constituted under 
the Local Land Revenue and Ten- 
ancy Act, it fs the substance of the 
relief soughy and not the mere form 
in which a case is preferred in the 
plaint that must be looked to. 


Where a suit was instituted in 
the Court of a Subordiflate Judge 
aud one of the reliefs sought by the 
plaintiff was tothe effect that the 
assessment of arate imposed upon 
plaintiff's estate, under the N. W. P. 
Local Rates Act (Act No. 18 of 
1871) be set ‘aside, “Ae/d, that the 
cognisance of the suit by the civil 
court was barred by the prohibition 
enacted in section 14 of the U. P. 
Local Rates Act of 1914. 


It is negessary in the interests of 
the litigant public that a fair valua- 
tion should be put upon every suit. 
. Ifa plaintiff is permitted to place 

any fanaffl figure as the value of a 
snit, he subjects the defendant to 
an unfair burden as regaids the 
costs which he is prima facie liable 
to pay his counsel and also subjects 
him to a continuing possible liability 
to pay the plaintiff an amount by 
way of ‘costs fat'in excess of the 
real value of the case. The plaintiff 
may also embarrass himself, 


It is as much the duty of a counsel 
to protect his client from the liability 
to pay- excessive fees as to-protect 
him from an adverse decree. 


RAJA UDAIRAJ SINGN v. THE 
SECRETARY OF STATE FOR INDIA 
IN COUNCIL we 


Marriage— Restitution of Congugal 
rights~-Alleyation by wife of in 
potency of husband. 

See Mohammedan Law ae 


Maater—Servani-— Negligence of 
servant-—Liability to master. 


* See Negligence ee as 


Minog —-Certificated = guardian— 
gidobtion by Pucle after appointment 
of— Partition suit against adoptive 
father by appellant — Defend- 
ant died before delivery of judgment 
m Minor brought on record subsequen- 
tly— Suit contested through counsel— 
Decrees@azainst minor—When not 
binding—Civil Procedure Code, Or 
der 29, rule 6—Inapplicability of. 


T, s minor, was adopted by his 
uncle, 8D, after a certificated ggar- 
dian had been appointed of his. 


è 
` g ° 
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Minor —(conc/d.) 


(minor’s) person and property. 
During 7’s minority, appellant sued 
BD for partition of a house, 2D, 
however, died between the conclusion 
of the hearing and the pronoance- 
ment off the judgment. Thereupon 
appellant brought 7' on the record 
in place of AD. No guardian was 
appointed. 7, though still a minor, 
contested the suit through counsel. 
Eventually a preliminary decree was 
passed followed by a final decree. 
T appealed unsuccessfully from 
these decrees. He then sued for 
the cancellation of all the decrees 
on the ground that they were passed 
against him while he war a minor 
and not represented by a guardian. 


Held, that 7, being a minor at 
the date of the decrees, was entitled 
to the declaration that the decrees, , 
whether passed by the court of first 
instance or appeal, were not binding 
on him. 


Held, also, that a guardian having 
been appointed in respect of 7's 
property, he continued to be a minor 
till the age of 21 in respect to all 
the property whether inherited sub- 
sequently or acquired. 

Held, farther, that Order 22, rule 
6 of the Civil Procedure Code was 
inapplicabłe to the facts of the case. 


CHAMPI AND ANOTHER v. TARA 
CHAND 


ee ee ee 


————Afoney accepted by 
When repayment cannot be compelled, 


See Contract Act, Section 11 

Mohammedan Law—Gi/t— When 
void ab initio. _ 

See Limitation Act (IX of 1908) 
Art. QI 





Marriage of 
minor—When attains puberly—Con- 
sent, 


In a suit for restitution of con- ~ 
jugal rights, instituted by a Shia 
husband, the girl-defendant denied 
the validity of her marriage with the 
plaintiff on the ground that her con- 
sent toit had not been given although 
she was above g years of age. e 


Held, that as tbe girl had not 
attained puberty in fact when she 
was married, her consent to the 
marriage was immaterial and un- 
necessary. The gule of Shia law 
that a girl is supposed to atgain the 
age of puberty “or majorit? for pur- 
poses of marriage iy only one of 
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presumption and is inapplicable when ~— Execution of e by a 


positive evidence to prove the non- 
attainment of puberty is forthcom- 
ing. 

ZAITUN v. SHAIKH KOMMAL ,. 


Preemption 
demands, 


See Pre-emption wajib-ulars .. 


——_ _———- — Restitution of 
conjugal rights—Allegation by wife 
of impotency of Ausband—Husband 
entitled to time to prove his potency. 


Where the husband sued for 
restitution of conjugal rights and 
the wife for the annulment of the 
marriage on the ground of her-hus- 
band’s impotency and: medical evi- 
dence’ showed that while the wife 
was virgo intacta, the husband was 
not suffering from any physical 
disability, 4e/d, that the High Court 


was not bound by the finding of the - 


Lower Appellate Court that the 
husband had not been proved to be 
impotent and it was a proper case 
for the enforcement of the rule of 
the Mohammedan Law giving the 
husband a period of one year for 
showing that he was able to exercise 
his marital rignts. 

MOHAMMAD IBRAHIM v. ALTA- 
FAN g 


ee we 


‘Wakf—Mutwalliship 
—Rights of —Reference to arbitration 
—Validity of award—Determining 
rights of mutawalliship. 


There being disputes between 
the parties as to the validity of a cer- 
tain toa2f and their rights of man- 
agement of the wakf property as 
Mutawaliis, the matter was referred 
to an arbitrator who, by his award, 
declared the parties to be co- 
mutawallis, and as such jointly ev- 
titled to the management and profits 
of the wakf property. On a suit 
by the plaintiff to recover his share 
of the profits against his co-mutatvalli, 
keld, (reversing GOKUL PRASAD, J.) 
that the award was perfectly valid 
and was binding upon the defendant 
and thegsuit must be decreed. 


MOAZZAM ALi v. RAZA ALI 


Mortgage—Attachment and sale 
of rights under— Whether moveable 
bgoperty. o Fe 

See Civil Proeedure Code, Order 
23, rule 46,89 ef 


a 


et- 


423 


$72 


1045 


849 


certificated guardian of minor-— 
District Judge's sanctioy— Terms of, 
not complied with~—Sanction revoked 
—Liffect of—Transferee's  dyty— 
Minor attains piijority-—Répudhation 
of — transfer—Transferee’s suit 
against mortgagor decreed—RKes 
judicata, guestiog of—Portion of 
property transferred prior to the 
Gecree—Sale of property Whether 
transferee entitled to—Conditions. 


One S, certificated guardian of her 
minor son 4, executed a mortgage, 
in 1910, in favour of plaintiff. W, 
on attaining majority, repudiated 
the sald mortgage and transferred a 
portion of the mortgaged property 
to Damong others. In the year 
1914 plaintiff brought a suit against 
N, bis mother and her agent fèr a 
declaration that the mortgage of 
1910 was binding on W. The suit 
succeeded. It was found that dhe 
District Judge had laid down ash 
condition precedent-to the validity 
of the mortgage certain terms aud 
that as these terms were not com- 
plied with, he had finally revoked 
his sanction for the execution of 
the mortgage. In a subsequent suit 
brought by plaintiff on the basis of 
the mortgage of 1910, N, D and 
subsequent transferees were implea- 
ded as defendants. The Lower 
Court decreed the suit in soto hol- 
ding izter alia that the decree passed 
in the suit of 1914 operated as res 
judicata against all the transferees 
of N. D alone appealed on the 
ground that the mortgage was not 
executed in accordance with the 
sanction of the District Judge. The 
Lower Appellate Court accepted 
the contention and dismissed the 
whole suit. On plaintiff's appeal 
to the High Court, Ae/d: 


(1) That the plaintiff was bound 
to see, in taking the transfer mdtle 
in 1910, that the terms imposed 
upon the guardian by the District 
Judge were complied with. “If the 
District Judge laid down certain 
terms which could not be complied 
with by the plaintiff, his remedy 
was to go to the District Judge 
and to say that under the 
conditions imposed he could no? 
take the transfer. The transfer, 
therefore, made in favour of the 
plaintiff was not the transfer 
sanctioned@ by the District Judge? 
with the réSult that the mortgage of 

e 
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Mortgage—(contd.) PAGE, Mortgage—(contd.) PAGE. 
TgTOgwas hot binding on W and his a final decree in 1914 but teok no 
transferees. s steps ‘by way of executing it. After 
(2) That X or’ any person claim- the sale iy excation of the prior 
ing under him after.the decree of mortgagee’s decree had taken place 
1914 coul@ not go behind it. The in 1920, and a surplus of the sale 
judgment operated as res judcata. proceetis had been deposited in 
(3) That as D had taken his court, the subsequent mortgagee as 
mortgages prior to the institution well as .4 applied for the payment 
of the suit of 1914, the Oe ceemade of the surplus to them. The court. 
in that snit was not binding on him, ordered half the surplus to be made 
and as Æ was entitled to repudiate to the mortgagee and the other half 
the mortgage of 1910, D, who to A but nothing was allowed to 
claimed under him, was entiiled to the representatives of the mort- 
assert in accordange with the gegor. 
assertion of VV that the mortgage of Held, that after the subsequent 
1910 was not binding on him. mortgagee obtained a decree for sale, 

e Held, further, that the plaintiff she became a decree-holder and not 
wag emitled to sell the property a mere mortgagee, If she allowed 
mortgaged subject to the mortgages her rights ander that decree to 
created # D's favour and that become barred by time, she could 
property in the hand of V and the not be said to hea person who 
remaining defendants, none of still had an interest in the property 
whom hgd appealed against , the sold. Therefore the Execution 
decree* of the Subordinate Judge, Court's order directing that half of 
was liable to be sold. j the surplus be paid to her was | 

SRI THAKUR KISHORI RAMANJI incorrect. 

MAHARAJ v. DULEY RAM Z. Iss | “MOHAMMAD ABDUL RAHIM ., 

Followed by subse- KHAN v. RAM BHAROS OJHA .. 825 
nant mortgage and a saledeed—Suit 

by pee Mortgages —Subsequent Wh Interest due under— 

mortgagee and vendee impleaded— a morigayee to treat as a charge 

Decree--Property sold and purchased id Bs ue estate—No contract to the 

by decree-holder—Snit by subsequent © COMA Y +4 a 

mortgagee—Prior mortgagee not The general rule is that the 

impleaded—Decree for sale— Time- mortgagee, in the absence of any 

barred—Rights of deereeholder in contract to the contrary is entitled 

property sold—Mortgagor's claim. to treat the interest due under the 

A mortgage executed in 1895 was mortgage as a charge on the estate. 

followed by a subsequent mortgage ; 

and a eee in favour of 8 and GANGA RAM v. NATHA SINGH 688 

A respectively. Out of the sale — Minors property— 

consideration, a certain, sum, was Courts sanction contravened èy 

left with the vendee for payment to guardian— When transaction void- 

the prior mortgagee. AONT able. i 

did not pay anything. e prior ; 

mortgagee, in 1910, brought a suit PL ita and Wards Act, 

on the hasis of his prior mortgage 3 oe es 493 

‘impleading 4 and the subsequent = —— Mohammedan lady's 

mortgagee ag well as the representa- property—Alortgaged by husband as 

tives òf the, mortgagor. The suit her general attorney—Registration 

€ was decreed and the decree-holder - of document—Document read out to 
ultimately, in 1920, purchased e lady but not explained—LEffect of 
the mortgaged property at an >: |7 Execution of document—Burden 
auction. Part of the purchase money -œ of proof-—When  discharged—Sigt 
was deposited in cash by the for sale by monsarr Rusdan 
purchąger and a receipt was filed title to one-fourth share of property 

him for the balance in fall after wifes death— When debt under 

satisfaction of the decretal amount. mortgage be enforced against husband 

In the meantime the subsequent —Mortgagee’s option—Transfer of 
Property Act, sectton 43. e 








mortgagee brought a suit on foot of 
her mortgage without implea@fling 
the prior mortgagee. She obtained 





Certain property belowging to 4 
(defendant No. 1) was mortgaged 


ye 
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Mor tgage—(contd.) 


under a simple mortgage for a cer- 
tain sum of money, by 4’s husband, 
Af, (defendant No. 2) as 4’s geperal 
attorney, in favour of plaintiff. 
Plaintiff eventually filed a suit for 
sale of the mortgaged property? 
The two defendants set up separate 
defences. 4 stated that her husband 
had no authority to execute the 
mortgage-deed and that the power 
of attorney which was held by him 
was not binding upon her as it had 
not been explained to her. Af did 
not deny the execution of the mort- 
gage but-put forward other. pleas. 
The Court below issued notices to 
the defendants to produce the ori- 
ginal power of attorney Dut it was 
not ‘produced. The Sub-Registrar 
was thereupon called and he brought 
a register containing copies of the 
original power of attorney and the 
Sub-Registrar’s endorsements made 
upon it at the time of registration. 
The endorsements were to the effect 
that the Sub-Registrar was satisfied 
that 4 had executed the power of 
attorney of her own: free will and 
accord, that she had affixed her 
signature to the document and had 
been identified in his presence and 
that she had admitted the document 
“in aloud voice from behind the 
door at her dwelling house ” ‘‘ after 
hearing all the contents’? of the 
said document. Plaintiff’s claim was, 
. however, dismissed by the lower 
court who was of opinion that the 
plaintiff had failed to prove that the 
power of attorney had been duly 
explained to A. 
appeal to the High Court had been 
filed, 4 died and Æ became entitled 
under the Muhammedan Law, as 
one of his wife's heirs to a one- 
fourth share of the mortgaged pro- 
perty. 

Zeid, that the husband never 
denied the execution of the deed 
and, in the circumstances, execution 
was duly proved and the plaintiff 
discharged all the onus which lay 
upon her in this respect. / Section 
70 of the Indian Evidence Act re- 
ferred tp.) 


ffeld, further, that while the 
language used by the Registering 
Officer indicated that the document 
had been read ont to .4, there was 
nothing expressly iudicating that he 
explained to thg lady What the results 
of her actions would be. Th@ plaintiff 
had, therefore, not discharged the 
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Mortgage— (contd,) i 


duty of explanation and understæ®nd- 
ing which the law cas? upon her and, 
as regards this part ef the case, 
the finding of the court below was 
right. e 
Held, also, that it was at the 
option of the plaintiff, under section 
43 of the Transfer of Property Act, 
to seek a remedy against the pro- 
perty which had come into the pos- 
session of the husband by inherit- 
ance from his’ wife. Inasmuch as 
the money which was borrowed un- 
der the mortgage was delivered into 
Af’s hands and he admitted “that he 
took the money to meet his own 
expenses and, further, inasmuch as 
A stated that the debt was stil 
subsisting and the acknowledgment 
had been made within 6 years of the 
date of the mortgage and also with- 
in6 years of the date of the suit, 
Af was clearly bound and a decrée 
could be passed as against hinf by 
which the debt incnrred under the 
document in suit could be enforced 
against a one-fourth share of the 
mortgaged property now belonging 
to M. : i 


AISHA BIBI v. MAHFUZ-UN- 
NISSA BIBI a ee 


~~ Seteral martgages on. 


property—Payment of earlier charge . 


by owner—Effect of—Same position 


as vendor—Later mortgage debt—. 


Owner covenanted to pay— Transfer 
of Property Act, section 101—-Prea 
sumption—Payment to stave off sub- 
seguent proceedings— When 
be deemed to bea purchase of second 
mortgage. 


Where there’ are several mort- 
gages ona property, tle owtier of 
the property, subject to the mort- 
gages, may, if he pays off an earlier 
charge, quit himself from buying it 
‘and stand in the same position as 
his vendor, or to put in another 
way, he may keep the incungbrance 
alive for his benefit and thus come 
in Before a later mortgagee. This 
rule would not apply if the owner 
€i the property had covenanted to 
pay the later mortgage debt. It is 
further to be presumed, as is also 
indicated by section ror of the 
Transfer of Property Act, that if 
there iş no indication to the contrary 
to the owner as intended to havg 
kept aliv& the previous charge, it 
would be for his benefit, t 
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Mortgage—(contd.) i 


Threessuccessive mortgages were 
executed for certu lands. The 


second mortgage .included the crops . 


also. The egnity of redemption was 
subsequengly sold. The second mort-, 
gagee instituted a suit to enforce 
his mortgage and sought to sell the 
crops: The purchaser paid the 
money into court to avodd their sale. 
Held, that under the circumstances 
money paid to stave off subsequent 


proceedings ‘should be deemed to be - 


a purchase of the second mortgage 
and nota redemption thereof and 
second mortgage was kept alive for 


the benefit of the owner of the equity _ 


of redemption. 


MAIJREDDI AYYAREDDI v. 
ADUSUMILLI GOPALAKRISHNAYYA 


ee Possession—Larid 
Revenue and cesses enhanced after 
mortgage-—-Morigagee in possession 
bound to, bay enhanced revenue and 
cesses an the absence of a contract a2, 
the contrary. 


In British India a mortgagee in 
possession of immoveable property 
under a mortgage made before the 
Transfer of Property Act of 1882 
came -into force was under the 
ordinary law then,in force bound to 
manage it as a person with ordinary 
prudence would manage it ifit were 
his own, and, unless -there was an 
agreement to the contrary with the 
mortgagor, he was bound to pay out 
of the income of the property the 
Government land revenue which 
might during his possession be as- 
sessed upon it and such charges of 
a public nature as might accrue due 
in respect of the property and be 
payable by the person inspossession 
of the rents and profits, and was not 
entitled “to charge such payments 
against his mortgagor in the accounts. 


MIRZA ABID HUSAIN KHAN v. 
«MUSAMMAT KANIZ FATIMA 








z —— Registration—Docu- 
5 meni bearinf signature of agent only 
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—Document presented by mortgagor « 


—Registrars endorsement—Correct- 
ness of — Presumplion—Defect in 
procedure—Registration not vitiated. 


In a suit for a mortgage it was 
objected that the registration was 
bad inagmach as the endorsement 
by the Sub-Registrar, as the person 
presepting the document, bore the 
signature of .the person wha’ was 
only an agent and it was not proved 


~ 


Mortgage—(concid.} 


that the agent was duly guthorised 
by a power of attorney to present 
docamenty for registration. The 
Registrar’s endorsement, however, 
stated that the document had been 
preserfted for registration by the 
mortgagee. eld, that there was no 
provision in the Act requiring the 
signature of the person present- 
ing the document for registration 
and the correctness of the official 
endorsement was to be presumed 
and the signature of the agent for 
which there was no legal sanction 
could not operate to contradict the 
endorsement. 


It was objected further that one 


of the mortgagors had not admitted , 


execution before the Registering 
Officer. It, however, bore the 
signature of the said mortgagor. 


Held, that it was a fair presumption 
that the Registering Officer had 
complied with all the rules, and, at 
most, it was a defect in procedure 
which did not vitiate the registration 
made on a proper presentation. 


BAIJNATH SINGH’ JAMAL 
BROTHERS & Co. LTD. xs 


Municipalities Act of 1916—Cow- 
missioner sitting as election tribunal 
— Jurisdiction, question of. 


See Penal Code, Chapter IX A, 
section 463 BA 

——  - — Section 113 
—Public ways: and  highways— 
Rule of lost grant—Application of — 
Dedication of land for public use— 
Owner not deprived of soil—Righi 
fo sue and to compensalion—. Special 
damage—Civi? Procedure Code, 
section Ql. 


Te 


The existence of a prior dedica- 
tion with regard toan ancient public 
way takes very much the nature of 
a lost grant. Itis entirely different 
in its legal attributes, and in its 
origin, from a private way or ease- 
ment which may be acquired by 
prescription following upon conti- 
nuous user, 


Where a public way is found and 
no traces are forthcoming of dts 
origin, the law presumes a dedica- 
tion, or a lost grant by the owner 
to whom thg land belonged, and 
who alone could dedicate it. 


The case of, public ways and 
highways is one of tose cases which 
must be gov®rned by the rule of 
equity, justice and good conscience, 


ys 


[A L. J. R. 
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Municipalities Act of 1916 
—(coneld.) 


The Legislature did not intend to 
vest in the Municipalities anything 
more than what was necessary to 
constitute the street or passage, 
and did not thereby deprive tRe 
owner of the soil which he neces- 
sarily reserved to himself when he de- 
dicated the surface to the use of the 
public. The right to sue and the right 
to compensation is, therefore, confin- 
ed, in the case of a particular indivi- 
dual, to a person who can establish 
special damage. (Act XII of 1887 
and section 113 of the Municipalities 
Act, referred to.) 


Section gt of the-Civil Procedure 
Code is a provision for procedure 
only and does not purport to create 
a right which did not exist before. 


MUHAMMAD RAZA KHAN 
MUHAMMAD ASKARI KHAN a 


Municipal Act, section r28 (1), 
clause (IX J—Tax on circumstances 
and property—When not liable to 
assessment— Carrying on a irade” — 
What the expression implies, 


Where a Municipality had limited 
the tax on ciicvmstances 
property to persons “residing 
or carrying on any trade or owning 
property within the limits of the 
Municipality”, Aeld, that the appli- 
cant, who resided outside the 
Municipal limits but was employed 
during business hours as a clerk 
on a salary within Municipal limits, 
was not liable to assessment under 
clause (IX) of section 128 (1) of 
the Municipal Act. 


The expression ‘‘ carrying ona 
trade” does not include a person 
who merely works for an employer 
as a salaried clerk. 

BRIJ BHUSHAN LAL v. THE 
MUNICIPAL BOARD OF KANAUJ.? 


Negligence—Master and servant 
“Secretary to Municipal Board not 
exercising proper  supervision-— 
Misappropriation by subordinaies— 
Liability of Secretary—Limitation 
Aci, Arts. 2 and go—Suit governed 
by Ary go—U. P. Municipalities 
Act, section 326—-Whether notice of 
suit necessary. 


The defendant-appellagt was the 
Secretary and subsequently the 
Executive Officer of the plaintiff, 
“Municipal. Roard. “The defendant's 
duty was tOeexercise gfpervision 
over the maintenance of a proper 
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Negligence—(coacid.) 
cash book and over the receipts and | 
proper deposits ofeall taxes and ° 
income of the Board.. During a. 
long course of years the head clerk 
of the Board misappropriated Jarge 
sums of money remitted to the 
Board in payment of visitors’ tax 


by the Bengal North Western. 
Railway. The peyments were made 
by the Railway usually by the 


transmission of Government cur- 
rency notes under registered postal 
covers which were sometimes receiv- 
ed by the appellant and sometimes by 
the head clerk himself. No oare was, 
however, ‘taken by the appellant to 
see that the amounts had really been 
entered in the cash book and 
deposited in the Municipal Treasuty 
nor did he use to check the daily 
totalling of the cash book. Æeld, 
that he was, under the circums- 
tances, “guilty of such negligence in 
the discharge of his duties as gen- 
dered him liable in damages to tke 
Municipal Board for such sums as 
had been remitted to the Municipal 
Board of which he had personal 
notice." Where it can be‘ “shown 
that a loss sustained by the principal 
is directly traceable to disregard 
on the part of the agent of direc- 
tions issued to him regarding the 
comduct of business even though 
such disregard may have been due 
to nothing worse than negligence ot 
over-confidence in the honesty of 
others, such misconduct on the part 
of the agent is clearly actionable. 


Held, further, that the suit was 
governed by Art 90 of the Limit- 
ation Act and was within time.. 


Quaere : Whether notice of suit 
was necessary under section 326 of 
the U. P. Municipalities Act. The 
appellant could not raise the plea 
of want of notice as he had waived 
it. 


. 
A. C. MUKERJI v. THE MUNI- 
CIPAL. BOARD, BENARES ., j 


Nuisance— Question of—tow to 
deiermine—Circumstances—Principle 
of adjustment—Consideration of— 
Discomfort must be strbsiartial— 
When actionable, 


There is a distinction ‘hetwepa 
an action for a nuisance in respect 
of an act producing a material injury 
to property, and one bronght in 
respect of an act producing personal 
discomfart. As to the latter a 
person must, in the intefest of the 
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Nuisance—(concld.) 
public egenerally, submit to the 
disfomfort of the aircumstances of 
the place, and the trades carried on 
around Him. The nature of the 
interference has to be examined in 
each case in the light of the circums- 
tances of the place, where the thing 
complained of actually occurs, and 
the degree of inconvenience caused 
must determine the nature of the 
relief to which the person com- 
plaining may be entitled. 

What may cause inconvenience to 
persons with dainty or elegant 
modes or habit of living may not 
cause similar inconvenience to 

ergong accustomed to live in the 
busiest portion of a town. A dis- 
comfort to be actionable should, 
therefore, he substantial not merely 
to the plaintiff, but it must be of 
such a degree that it would be 
substantial to any persou occupying 
the premises of the plaintiff, irres- 
pectivé of his position in life, age 
or state of health. 

BEHARI LAL z. JAMES MAC- 
LEAN oe ee ae 


Occupancy holding—A/origage— 
ilegality of transaction ` 


See Agra Tenancy Act, res 


Partition—Swit dismissed —Com- 
promisc— Whether subsequent suit 
for partition barred, 

See Civil Procedure Code, section 
t3 ee ee ae 
Suit for—Buildings 
standing on joint sites—-Civil Court 
e Whether suit maintainable. 


A Civil Court is competent to en- 
tertain a suit for partition, of build- 
ings standing on sites appurtenant 
to a zamindari share. It is not at 
all necessary that the sites should 
be first partitioned by a Revenue 
Court. , 

° MULTAN SINGH v. PUDHAN MAN 
e SINGH =a 
e Partnershlp—Death of partner 

—Business carried on by surviving 

partners—Representatives of the de 

ceased entitled to their share of all 
profits earned, 

Ovethe death of a partner, 
the surviving paftner carried on 
the business. On a suit for 
accounts by the representatives of 
the deccased, Acéd, that accoynls 
wete to be taken as if the parer- 
ship had never been dissolved, gnd 
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Partnership— (concld.) 
the plaintiffs weie entitled ło the 
profits in respect of the share of the 
deceased after making fair allow- 
ances to fhe defendant for manag- 
ing and carrying on the business. 


Haji HEDAYETULLA v. MAHO- 
MED KAMIL a at 


Dissolution—Part- 
ners title to as a matter of legal 





right—Suit for relief—When cannot , 


b¢ dismissed—Guilty of gross miscon- 
duct in business. 


In a partnership at will a partner 
is, as a matter of legal right, entit)- 
ed to dissolution and his suit for that 
relief cannot be dismissed even 
though he may have heen guilty of 
gross misconduct in the business of 
the partnership and may have des- 
troyed the old account books, pre- 
pared a false balance-sheet, and 
made false entries in the account 
books. 


RAM SINGH v. RAM CHAND ., 


Minor members of 
family—Shares in trust for and on 
one’s owna behalf—Accountability by 
Ari 


Sce Companies Act, Sec. 4 si 


Penal Code, sections 79 and 332 
333 — Offence, what constitutes—An 
essential ingredient—Right of private 
defence—Criminal Procedure Code, 
section 159-—4 pplicability of— Keep- 
ing police officers.in confinement— 
When accused entitled to, ` 


An offence to be punishable under 
section 332 or 333 of the Indian Penal 
Code requires as an ingredient the 
presence of an intention on the 
part of the accused to prevent or 
deter a public servant from discharg- 
ing his duty. 

Evgn where a right of private de- 
fence is not pleaded, the Court, on 
finding on the evidence before it, 
that the accused acted in the exer- 
cise of his right of private defence, 
is bound to take cognizance of the 
fact. 


There is no right of private de- 
fence against an act of a publi 
servant although that act may nut 
be strictly justifiable in law, 


The right of private defence 
against property continues where 
robbery is attempted, only so long 
ap the offender causé or attempts 
to cause any p@son death®, or burt 
or wrongful restraint or as long as 


ÜA. L. J. R. 
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Penal Code—(contd.) 


the fear of. jnstant personal res- 
traint continues. 


Where accused believed that cer- 
tain police officers were armed 
robbers who had in the attempt éo 
escape arrest used a revolver, Žele, 
that, under section 159 of the 
Criminal Procedure Code, accused 
were entitled to arrest the men and 
keep them in confinement so long 
as that was necessary for making 
them over to the custody of police 
office:s. 


KISHEN LAL v. EMPEROR oe 


m m — Section S4—Accused 
of unsound mind at time of commit- 
ting deed but knew that he was ac 
ting wrongly—Offence, nature of— 
Penalty. 


When at the time of committing 
murder, the accused was of unsound 
mind but knew perfectly well that 
he was doing what was a wrong 
thing to do, Zefd, that this was not 
a case in which the capital sentence 
should be passed nor could the 
exemption of section 84 of the 
“Indian Penal Code be extended to 
the accused. The proper course 
was to sentence him to transporta- 
tion for life so that he coukl be 
kept under observation. 


7feld, further, that if the accused 
continues for a sufficient long 
period a man of apparent sanity, it 
is competent to the Local Govern- 
ment to pass such order as clemency 


may suggest, upon satisfactory 
medical certificates. 
LAGHHMAN v. EMPEROR > .. 


a Section 97—Property 
belonging to another—Right to de® 
fend against an act amounting to 
theft, robbery or criminal trespass. 


Under section 97 of the Indian 
Penal Code every person has a 
right to defend the property, 
whether moveable of immovable, 
not onby of himself but of any other 
person against an act which is an 
offence falling under the definition 
af theft, robbery or cfimjnal ires- 
pass or which is an attempt to com- 
quit theft, robbery or criminal tres- 


pass. è 
DALGANJAN v EMPEROR 
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Penal Code—(contd.) 


— Section I 51—Pla jing 
music before mosquet Procession ver- 
bally ordered to disperse by Sub-Ins- 
pector of Police—Defiance of*order 
by accused—Apprehension of breach 
of peacte—Offence, nature of—f nap- 
plicability of section 188— Whether 
order could be said to be ‘* promul- 
gated "’, ° 

While a Hindu procession play- 
ing music and headed by the accus- 
ed was about to pass in front of a 
mosque, 2 Sub-Inspector of Police, 
apprehending a serious breach of 
peace on account of the strong feel- 
ing prevalent between Hindus and 
Mohammedans, verbally ordered the 
accused and the procession to dis- 
perse. In spite of the order, the 
accused continued playing music 
and even stepped forward a ew 
paces but as soon as a member of 
the police force touched their musi- 
cal instruments, they laid them on 
the ground and retired without 
offering any resistance. 


The accused were prosecuted for 
offences under sections 151 and 188 
of the Indian Penal Code. The 
District Magistrate convicted them 
under section 188, but the Sessions 
Judge acquitted them. On an 
appeal by the Government, /e/d, 
that the accuscd were guilty of an 
offence under section 151. J/ed, 
further (per WALSH, A. C. J, 
SULAIMAN, J. dissenting) that the 
accused were also guilty under sec- 
tion 188. //efd (per SULAIMAN, 
J.) that though the order had been 
lawfully promulgated by a public 
servant to the knowledge of the 
accused yet the police officer was 
not lawfully empowered to promul- 
gate such an order within the 
meaning of section 188 and, there- 
foire, no offence under that section 
had been committed. . 

EMPEROR m. RAGRUNATH VE- 
NAIK DHULEKAR oe 

Section 17? (f)— 
hen tnapplicable—Attempi to com- 
mitan offence—When acè docs not 

attount to, 

An act, to amount to an attempt 
to commit an offence, must be such 
that if not prevented, it woufd 
complete the offence. 


The usual method of voting at an 
election was for the voter to obtain 
a paper talled the signature slip 
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and thergupon to go to the election section 179 of the Indian, Penal 
offc@r and obtain @ voting paper. Code and not under section 228. 
Applicant went, to an election HAR NARAIN v. EMPEROR .. 1160 
officer in charge of signature slips ne 
and produced a certain piece of P a Secbion 288 — Order 
paper bedting a certain number. i disperse defied—Apprehension of 
The name Z appeared in the electo- breach of peace. 
ral roll against that number and See Indian Penal Code, section 151 1049 
applicant professed to be Z. Ulti- setae =o Coins. ai da 
mately applicant admitted that he “Harbour,” definition of —Lending a 
was not Z. Held, that applicant bony to dacoils—Offence, nature of. 
was not guilty of an attempt to Where applicant had lent to 
commit the offence of fraudulently some dacoils his pony merely to 
applying for a voting paper and facilitate them in removing the loot, 
thereby persqnating at election. held, that the applicant could not 
» be charged under section 216 A of 
MALKHAN SINGH v. EMPEROR. 1102 the Penal Code with having bar- 
. Sections 171 (f) and boured the dacoits. 
465 —False personation—Abetment DAMRI v. EMPEROR .. 496 
dne. to A e i ee res ee Section 290-—Crovod 
molive—i ecd ef -—Sanclion bis collecting before accused's shop— 
local Government before prosecution— Nurin: carved Accused. ouin, 
© When provision cannol be over-ridden his sh Guilt * y OHESAGE 
—Two peovisions—Preference, ques- 18 shop- Gutik guestion of, 
tion oft cn a crow collects and obstructs 
: the traffic so as to cause a nuisance 
` Where the Law clearly says that under section 290 of the Indian 
it is a condition precedent to the Penal Code, the person who is 
prosecution that s T shak be directly responsible for the crowd 
obtained from the Loca] Goven collecting is obviously not less but 
ment, it is not open to any subordi- more guilty than the other peisons 
nate authority to over-ride the pro- who form the crowd and this would 
vision of the law by saying that the he all d A 
equally the case whether he were 
offence falls under another section , inside. ofsoateide -his shopat ihe 
of the Indian Penal Code not neces- precise moment ‘when i police 
sitating suck sanction. appeared. No one is allowed to 
Where there are two provisions, make use of his premises in such a 
one specific and the other general, way as to interfore with the rights 
the specific provision ought to be of the public. . 
applied in preference to the gene- HAPOO MAL 7. EMPEROR .. 662 
ral one. mae oe Section 20a—Murder 
Where applicant unintentionally —Aceused giving moral support— 
but recklessly abetted the offence Evidence—Criminal Procedure Code, 
of false personation at a ‘manicipal Chapter 18— Witnesses resiling from 
election, Ae/d, that he could not be statements ~Admissibility of previous 
accused of an offence under statements. 
section 465 of the Indian Penal Where accused are present at the 
Code. E : time of a murder and thereby give 
° RAM NATH v EMPEROR .. 1106 | moral support to it, they are as mach 
eae guilty of murder as the murderer ,. 
© Section 1r79—Ques- —— | himself, = 
@ tions to witness by Court—Irrelcvant Where iv -a marder: cage: athe 
replics—Court’s attempt toarriveat ° Court was satisfied that the pie- 
truth frustrated—Offence, nature of. vious statements made hy the wi- 
Where, in a murder case, a wit- nesses, before the Committing 
ness persisted in refusing to answer Magistrate, were the true state- 
Materi and important questions ments and the slatements made by 
put to him repeatedly by the Court them subsequently, before the 
with the result that the Judge’s Sessions Judge, were false, it was 
attempt to get at the trath was par- open to the Coumt tggrely upon the ° 
tially fustrated, Ae/d¢, that the wlt- previous stateqents” Ph 
Ness was guilty of an offence under TULLI v. EMPEROR ., ve 1075 
. 
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Penal Code— (contd. ) 


m oe Sections 302 and 307— 
Man. beaten to unconsciousness and 
dragged along the ground—Fact of 
actual death not established—Offence, 
when not amounting to murder. 


hoe e 

Before a conviction of murder 

can be obtained, the court must be 

satisfied that the person alleged to 

have been murdered is actually 
dead. 


One D was brutally beaten with 
athis into unconsciousness by appel- 
lants who, subsequently, dragged 
him along the ground uptoa certain 
river, leaving traces of blood both 
on the fields and on the railway 
line. D had never been seen since. 


ffeld, that the conclusion that D 
was dead could not be arrived at 
though it was exceedingly unlikely 
that he was alive. In the circums- 
tances appellants could not be 
convicted of murder under section 
302 of the Penal Code but of an 
attempt to murder under section 
307. 

BANDHU v, EMPEROR. 


wo — Section 329-—Crini- 
nal prosecution under—Death of 
complatnant—Prosecution, whether 
abates. 


A criminal prosecution, ander 
section 323 of the Indian Penal 
Code, does not abate by reason of 
the death of the persou injured. 


MUSA v. EMPEROR .. a 
— — — Section 332. 
See Penal Code, section 79 


wa — —— Section 402 —Dacoity 
—Collecting with object of comntitting 
Accused living in different villages 
— Possession of arms and ammunti- 
tiy -~ embers of one party. 


e 
In a case where a number of per- 
sons were convicted under section 
402 of the Indian Penal Code, it 
was found that the accused were 
residents of diferent villages and 
lived at a great distauce from the 
village where they were caught. 
Two of them were captured after a 
long chase given by the villagers at 
a considerable distance from the 
said village and on one of them 
being searched, a portifn of the 
same manual of bayonet training 
ewas found in his gossession which 
“had been feund i e possession 
of another accused who “was a resi- 
eo 
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dent of a different district; Some 
of thè accused also® owned arms and 
ammunition. It wassa fact that 
armed dacoity had been very pre- 
valent in the district in whieh the 
accused were arrested. ' 
field, that taking all the circums- 
tances into account, the only rea- 
sonable conclu%ion was that the 
accused were members of one party 
and that they had collected for the 
purpose of committing dacoity. 
[BHOLA v. EMPEROR . 
Section ¢27—A ppli- 
cants acquitted of a charge under— 
Case compounded by complainant— 
Master's sanction not obtatned—Order 
of acquittal—Validity  of— When 
applicants could not be further pro- 
secuted of same offence. . 


Where the trial Magistrate ac- 
guitted the applicants of a charge 
under section 427 of the Ixdian 
Penal Code on the case being com- 
pounded between them and the 
complainant but, shortly afterwards, 
the maSter of the complainant alleg- 
ed that though the complainant had 
filed the complaint under his (mas- 
ter's) authority,he had no authority 
to compound the complaint without 
his sanction which bad not been 
gwen; 4e/d, that it was not incumbent 
on the court, before allowing the 
case to be compounded and acquitt- 
ing the accused, to make any enquiry 
into the complainant’s authority. 
The order of acquittal, so far as 
the applicants were concerned, was 
a valid order of acquittal passed 
with-jurisdiction and until that order 
had beer set aside, the accused 
could not be farther prosecuted for 
the offence of which they had once 
been acquitted. 


RAGHUBIR SARAN .. 


m Section 463 Chapt. 
LX A~ Election dispute — False 
document—Voting paper ynpressed 
with pretended thunb-im pression of 
ahotker persor—Damage to public 
—Offence—Penalty — Municipalities 
Act of 1916—Commissioner sitting as 
election tribunal—Jurisdiction, ques- 
tion of-—Whether High Court gon 
interfere in revision, 

According to the Municipalities 
Act of 1916, a Commissioner sitting 
as an election tribunal is entitled to 


ee 
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exercise the power of a Civil Court, ° 


Aira 


™ See Transfer of 


tion, fhe Commissioneg directed pro- 
secution of petitioners on the charge 
of forgery or abetment thereof in 
that in the course of false persona- 
tion of vofers, certain signatures 
and thuinb-impressions 
falsely put on signature slips 
(furnished by voters to the polling 
officers). The petitioners applied 
to the High Court in revision under 
section 115, Civil Procedure Code, 
and section 107 of the Government 
of India Act, urging that the order 
was ultra vires, and that the offence 
charged being substantially an 
electoral offence under Chap. IX 

f the Indian Penal Code, no pro- 
secutionecould be commenced with- 
out the previous sarction of the 
Local Gevernment. eld, that 
having regard to section 23 (3) of 


athe U. P. Municipalities Act, the 


order of the Commissioner was final 
and could not be revised by the 


High Court. 


RAM NATH v. EMPEROR 


Section 499, 10th 
exception--Applicability of—Person 
excommunicated by caste fellows— 
Applicant informed other members of 
the caste of the fact—Offence, tf any. 








One U was put out of caste by a 
meeting of his caste fellows for 
having taken water from the hands 
of a certain person Z. Applicant 
told some members of the caste not 
to take water from the hands of U 
as if they did so they would be liable 
to be excommunicated. The Magis- 
trate found applicant guilty of the 
offence of defamation and sentenced 
him under section goo of the Penal 
Code. 


Held, that the applicant’s case 
was covered clearly by the roth 
exceptiongo section 499 of the Penal 
Code and no charge of defamation 


lay against him. 
e ; 


@ UMED SINGH v.’ KING-EMPEROR 
THROUGH UCHHAB SINGH 


Permanent beneficial 
ment—Defnition of. 


enjoy- 


Property Act, 


section 3, cl. (c) 





Perpetuities—Rule against—Cor 
tract of preemplion—When not in- 
e 


alid. "i 
See Pre-emption contract of i 
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by pleader of the decree benami— 
Purchase of, properties in execution 
of decree in benantidar’s name 
Validity of purchase as agaiust 
client. 

The defendant was a pleader 
for tho plaintiffsin a suit brought 
against them for sale on a mort- 
gage. That suit was decreed on 
compromise and the decree was 
partly executed. Subsequently 
the defendant purchased the un- 
executed decree in the name of 
his wife and execution proceed- 
ings were further taken and 
certain properties were brought 
to sale and purchased In the 
names of the defendant’s wife 
after she had obtained leave from 
the court. The plaintiff instituted 
asuit fora declaration that the 
purchase of the unexecuted decree 
was bad, being a purchase by a 


pleader of the property in the 
suit. Zwier alia the defendant 
contended that even if the sale . 


was bad the proceedings taken in 
execution of the decree and pro 
perties purchased therein were 
good anda valid title passed to 
the properties in favour of the 
defendant’s wife under the exe- 
cution sale. 

Held, that the sale must be set 
aside. If the defendant had 
purchased the decree in his own 
name and the properties too, the 
sale might have been upheld, but 
as concealment had “been prac- 
tised and an advantage was got 
by the defendant pleader being 
allowed to bid under colour of 
his wife’s name and even to bny, 
reconveyance of the decree as 
well as of the property must be 
ordered. 

SRIMATI NAGENDRABAL} DASI 
v. DINANATH MAHISH oe 


Practice—Charge without founda- 
tion—No ground for committing 
accused for trial—When accused 
may be discharged. 


Ifa Magistrate is satisfied that 
the charge is ‘without foundatio® 
avd that there are no sufficient 
grounds for committing the accused 
person for trialp he is entitled, and 
indeed it is his duty, to discharge 
him. 


GANPAT LAL’ gf EMPEROR 
THROUGH ILA ®PRASAD 
PANDE ,. is ja 

` 


1186 e INDEX AOL. J. R. 
Nn RT ED, TOR ee er Poe 5 
Penal Cqfe—(concid.) Pace, | PAGE. 

On the hearing of an election peti- Pleader and client—Pyachase 


177 


41 








VOL. XXIL] İNDEX 1187 
e e 
Practice—(contd.) > PAGE. | Practice—(contéd.) PAGE. 
Conviction under two been pald by the mortgagee nto 
sections — Conlturrent sentences — court, the condition of the decrte e 
Magistrate's intention—Sentence un- should be deemed fo have been 
der each section — TnterpretMion, satisfied. But inasmuch as. the 
guestion of. mortgagee had been , allowed under 
Where a Magistrate  convict® an erroneous order of the Hirst 
under two sections and intends to Court to withdraw the money, the 
pass concurrent sentences, it is a High Court granted further time to 
very common though somewhat Ip? RP A ihe EEN 
slovenly method of expressing the moe cour’: iss AY ene sn PNY 
conviction to say, "I pass sentence Council, that the High Court was 
under sections 326-148" or what- right. The mortgagee „having once 
ever thé sections may be. The paid the money, had no right to 
sentence must he interpreted as withdraw it and thus defeat the 
meaning that the Magistrate passed ee acquired interests of 
concurrent sentences under each other people in the property; 
section. MAHOMED RAHIMTULLA HAJI 
JOOSAB v. ESMAIL ALLARAKHIA — 9931 


SOHAN AHIR v. EMPEROR we 


aon Decree for possession 
-—Conditional on payment of money 
—Money paid by one interested in 
the properly—Payment enures for 
benefit of all—Decree legally satisfied 
—Money cannot be withdrawn by de- 
positor. 


The ‘widow of a Mohammadan 
acting for herself and as guardian 
of her minor children sold certain 
property of her husband to the 
appellant. The children subsequent- 
ly sued for recovery of thelr share 
of the property from the vendee 
and a decree for possession was 
passed in their favour on condition 
of their paying to the vendee a 
certain sum within a specified 
period, in default the ‘suit was to 
stand dismissed. Pending the liti- 
gation, one of the plaintiffs mortgag- 
ed his share to 4 and subsequently 
contracted to sell it to the respond- 
ent. Later on, at the suit of the 
respondent, that contract was spe- 
cifically enforced. Meanwhile with 
a view to protect the property, the 
mortgagee deposited in court the 


sum mentioned in the decree fur ° 


payment to the appellant within 
the time allowed by the decree. 
Later on after the expiry of such 
time, the mortgagee and the appel- 
lant came to terms ; the appellant 
purported to pay off the mortgage 
partly by allowing the mortgagee to 
withdr&y the sum deposited by 
him and partly by paying to the 
mortgagee a further sum in cash, 
and the mortgagee mhereupon 
applied for withdrawal of the money. 
Jhe respondent objected to such 


withdrawal apd Ligh Court 
held that nfoney hàg once 
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Pre-emption—Contract of —Ex 
try in Zamima Khewat relied on by 
plaintiff—Contract signed by plant- 
iff’s father and vendors grand- 
father—Contract for a limited pe- 
riod— Wher not void for uncertainty 
—Rule against perpetuities—Pub 
dic policy—Questions of—Personal 
heirs of original parties—When 
contract enforcible against—Transfer 
of Property Act, section go—Appli- 
cability of. 

Plaintiff’s suit for pre-emption 
was originally based on an alleged 
cusipm contained in a sale-deed 
dated ioth May, 1919. The lower 
court, finding that no custom had 
been established and that the entry 
in the samina &hewat relied upon 
by plaintiff was one of contract, dis- 
missed the suit. On appeal, the 
Lower Appellate Court came to the 
conclusion that even if no custom 
existed, the plaintiff was entitled 
to succeed on the ground of a con- 
tract of pre-emption. It was found 
that the samima khewal relied upon 
by plaintiff was prepared at the 
time of the settlement of 1886 and 
was tocome to an end on goth June, 
1919. As this settlement was ‘in 
force at the time when the sale-deed 
in question was executed ang wher 
the alleged cause of action in plaint- 
if% favour arose, the Court set 
aside the decree of tho first comt 
end remanded the case for trial on 
the merits. On defendant’s appeal, 
a Bench of the High Court modi- 
fied the order to the extent that R 
sent the case back to the first court 
with the direction to the. plaintiff 
to amend his plaint so as to base 
his*claim ‘on the ground of contract 


a e 
es . 
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Pre-emption—(contd. J 


also. The original court again dis- 
miss€d the suit on the ground that 
there was no evidence on the re- 
cord to show that either the plaint- 
iff or his predecessors or the de- 
fendant an& his predecessors bad 
signed the zamima khewat. The 
Lower Appellate Court, however, 
found that the father cf, the plaint- 
iff and the grandfather of the ven- 
dor had apparently signed it and 
were assenting parties to the con- 
tract. The Court held that there 
was a prima facie presumption that 
the contract was made by all the 
then co-parceners and was binding 
upon them, and an absence of their 
signatures would not justify an in- 
"ferences that they had not agreed 
toit. The defendant having come 
up in appeal again, urged the fol- 
lowing points:—({1) That the con- 
tract of pfe-emption was void for 
* uncertainty; (2) that it was against 
public policy ; (3) that it offended 
the rule against perpetaities, and 
(4) that in any case it could not 
bind the representatives of the 
original parties to the contract. 


Held: (1) That the intention 
of the co-sharers was obviously to 
enter into a contract for the period 
of the settlement. ‘There was, there- 
fore, no uncertainty as -to their in- 
tention, Section 29 of the Con- 
tract Act could have no application. 

(2) That’in view of the fact 
that in these. Provinces, suits for 
pre-emption on the basis of con- 
tracts had’ been decreed by this 
Court, for a large number of years, 
it could not be said that a contract 
of pre-emption was against public 
policy. 


(3) That in view of the statutory 
provisions in India, such as section 
14 of the Transfer of Property Act, 
and the rulings of different High 
Courts, the contract of pre-emption 

@ was not invaljd and unenforcible on 
@the ground that it offended the 
rule against perpetuities. The rules 
of English law had tobe applied to 
Indian cases with great caution. 


(4) That the contract of pre- 
emptidħ as evidenced by the entry 
in the record of rights was enfor- 
cible against the personal heirs of 
the original parties, or their trans- 
fereeswith notice, so long as the 
settlement continued. Such a ĉon- 
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Pre-emption—f contd.) 


tract was also governed by, section 
40 of the Transfer of Property 
Act. 


e 

If acontract of pre-emption be 
treated_as nothing more nor less 
than a fontract of sale, such a con- 
tract can, under section 27 of the 
Specific Relief Act aud under cer- 
tain circumstances, be enforced 
against the representatives of the 
original parties to the contract. 


BASDEO RAI v. JHAGRU RAI .. 











Contract of— When 
enforcible against representatives of 
barties—No time for performance 
specified —FEffect of-—Law of limita- 
tion— What it insists on— Transfer 
amounting to sale—IWhen contract 
not enforcible against transferee. 


In a suit for partition of a house 
the plaintiff and 2 entered intoa 
compromise which secured a right 
of pre-emption to one party in the 
event of a sale by the other of his 
share in the house. A decree was 
passed in terms of the compromise. 
B died and her heir sold her share 
to the defendant. On a suit for 
pre-emption the vendee contended 
that the contract was purely per- 
sonal and further that being un- 
limited in, point of time was vague 
and not binding upon the heirs and 
representatives of the parties 
thereto. Weld by LINDSAY, J. 
(SULAIMAN, J. dissenting) that the 
contract was enforcible against pur- 
chasers with notice, ° 


Held (by SULAIMAN, J.) that 
where acontract does not specify 
any period of time within which it 
has to remain in force, it is tuo 
vague, indefinite and uncertain to 
be capable of being enforced except 
as against the actual parties to the 
contract in their life-time. 


MIRZA MOHAMMAD JAN v. 
SHAIKH FAZAL UDDIN 





~ — Custom—fxistence of, 
in village as originally constituted— 
Partition into makals—New wajib- 
al-arz— Whenu old custom not abr¢ 
gated, 


The vajiubars relating to a 
certain villageę allowed a right of 
pre-emption, in the first instance, to 
such co-sharers of a vendor as were 
his kinsmen and? ongtheir refusal, 

J 
to the other cogsMffrers of the vill- 
age. Later on the village was divided 


ALL. J. R. 
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Pre-emption—(contd.) 
into two rhahals, one of which, 
mahal A’, temporarily became the 
property of.a single individual, The 


qwajib-ul-ars of this mahal, prepared . 


at the time of partition, provided 


“that the right of pre-emption shail .-. 


belong to the Aissedar ekjaddi and 
after him to the other co sharera of, 
any mahal of the village ”. Mahal 
X having snbsequeutly become the 
property of several co-sharers, one 


of them sold his share to a stranger. . 


Ina suit for pre-emption brought 
by plaintiff, who was a co-sharer of 
the vendor, Acid, that what was 
recorded in the wa/id-ui-arz pre- 
pared at the time of partition could, 
not be regarded as a contract, that. 


the effect of the partition was not to ` 


abrogate or extinguish the old cus- 
tom but to maintain it and that the 
plaintiff was entitled to sue for 
pre-emption. 


BENI PRASAD wv, SHEODIN oe 


——— —-Hissedar karibi 
—FPlaintig ard vendor co-widotes 
and co-sharers— Vendee only a co 
sharer—Cusiom—Wissedar karibi en- 
titled to preference as against other 
cosharers— Whether plaintiff and 
vendor. 


The plaintif and the vendor, in a 
pre-emption case, were co-widows 
and co-sharers in the plot sold. The 
defendant-vendee was also a co- 
sharer in the same plot, but was not 
in any way related to the vendor. 
The Courts below,decreed the suit 
holding that there was a custom un- 
. der which a Aissedar karibi was entitl- 
ed to preference as against other co- 
sharers, and that, having regard to 
the fact that the plaintiff and the 
vendor belonged to the same Hindu 
family and by marriage had hecome 
members of the family, they were, 
hissedar karibi of each other. 


Held, that the view of the Courts 
below was correct. . 

MANNI LAL v. RANI Si 

Joint proeemplors 
claim decreed—Appeal by vendec— 
Death gf one of the plaintif-respond- 
éni—Fendee’s appeal decreed—Abate- 
ment, question of —Decree nullity— 
Joint payment of consideration money 
Effect of on rights of parties. 

Where, in a pre-emption suit, 
She vendce ¢ PP inst a 
decree allowing the J®iut claim of 
four co-plaintiff pre-emptors, and 
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of the fact that one %f the respond- 
ents was dead, and the suip was 
dismissed, Ac//, that the whole 
appeal had abate! and the appgllate 
decree war a nullity in its entirety 
against all the plaintiffs. 


The fact that the consideration 
money had been paid by all the pre- 
emptors jointly without specifica- 
tion of shares 
decree of the court of first instance, 
in the said court, before the appeal 
was heard, did not affect the rights 
of the parties. ° 


WAJID ALI KHAN v. PURAN 
SINGH ee oe ae 
— Mohammedan Law—~ 








Demands duly made on receipt of 
news—Property subsequently aus 
ferred by vendee—Fresh demands, 
whether necessary. 


Where in a pre-emption cfse, 
plaintiff, on receipt of news of sale 


of the property in dispate, made the - 


necessary demands, it was not at 
all incumbent on him to make fresh 
demands when the vendee trans- 
ferred the property. The subsequent 
sale must be deemed to have been 
effected subject to any right of pre- 
emption in force by the plaintiff: 


MUHAMMAD ABDUL RAHMAN 
KHAN v. MUHAMMAD AYYUB 
KHAN as Le ns 


—Right of—In Kumaun 
Absence of statutory enactment, 
custom or contract—Previous judg- 
ments —Rute of custom to be deduced 
therefrom. 


Held, that where the as? village 
and the: Jaga “are held under one 
revenue engagement, the Asssedar 
of the frga village is not entitled 
to pre-empt against the Aissedar of 
the as/ village. 

A right of pre-emption musts in 
the absence of statutes, be based 
either on contract or custom. In 
the absence of any statutory enact- 
ment or any entry ina public record 
of right, the custom may ve deduced 
from a long series of decisions, 
When a rule of custom is deduced 
from previous judgments, the rule 
deduced thetefrom should not fe 
departed from merely on the ground 
because it is thought more, equitable 








in terms .of the - 
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or convenient that a new rule should i 


prevail. * 
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Pre-emption—/ contd.) 

$ Safty of sit lunds— 

Lots within samin®ari of copar- 

centrs—Richt of spreemption— Whe 

ther accrues—Propriciary interest, 
what is, @ ` ‘ 

The interest of an owner in sir 
plots is a proprietary interest and 
the transfer of the six plots is in 
fact atransfer of bis proprietary 
interest. 


Under a sale-deed certain plots 
described thercin as’ plots were 
sold to the vendees. The 44ewat of 
the village was not. on the record 
but the sale-deed as well as the 
admitted facts showed prima facie 
that those sr plots were within the 
zamind&ri of the co-parceners. The 
wajib-ul-ars provided that a right of 
pre-emptton arose in the case of a 
sale by gco-sharer of his ‘hagia?’, 
/Teld, that a right of pre-emption 
accrued. , 

PURAN SINGH v. DAT RAM .. 
-Suit for—First 
Court's decree—Plaintiff lost statis 
of co-sharer subsequent to—Effect of 
on his right fo preempt. 


In dealing with suits for pre- 
emption three dates have to be 
looked to, namely, the date of the 
sale sought to be pre-empted, the 
date of the suit and the date of the 
first court’s decree. 


It is not competent to courts In 
appeal to pay regard to any events 
which may happen subsequent to 
the date of the first court’s decree ; 
if on the latter date the plaintiff 
had a subsisting right to pre-empt, 
he was entitled to succeed and his 
sult could . not be defeaterl because 
by reason of some event, which had 
happened subsequent to tke date 
of the first court’s decree, he had 
lost the status of a co-sharer. 

» UMRO v. LACHHMAN n 

— Wajib-ul-arz—Cliim 

> ased ° on @—Document prepared 
® during Gorakhpur settlement of 1885 
—Last history ef village— When 
cuidense sufficient to establish custom. 

In support of his claim for pre- 
emption plaintiff relied ona state- 
ment gegarding the existence of a 
custom contained ina wu/f2d-ul-ars 
which was prepared during the 
Gorakhpur sefllement of r885. It 
was found that the Officers vho 
conducted that settlement bad been 
dircuted by tbe Gourd of Revegue 
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to record a custom of preemption 
when the proprietors (being other 
than Mohammedan proprietors) 
expressly demanded that a note of 
the cuptom should be made, and, 
further, proved conclusively that 
the custom existed. ‘The evidence 
relating to the history of the village 
showed that in the year 1837 a cer- 
tain petition was put in by a member 
of a family residing in the village. 
He represented that he himself and 
his co-sharers had been dirtyas in 
the village and had been in posses- 
sion since before the year 1800. 
The petitioner’s object was to 
obtain the revenue engagement, the 
éirtyas apparently desiring that the 
settlement should be made with 
them and not, as formerly, with the 
superior proprietor. 

fleld, that the existence of a cus- 
tom of pre-emption was, on the 
evidence, established and that the 
plaintiff was entitled to succeed. 

BABBAN PANDE r, LACHHMAN 
CHAUDHRI t os 


Wajib-ul-arz, contents 





| ef—Cause of action, when accrued » 


Foreclosure, effect of-—Interpretation 
ofa document~—High Courts rul- 
ings—How to apply — Conditions, 
fulfilment of. , 

Any ruling as to the interpreta 
tion of a document can only be 
applied- in its entirety to a docu 
ment absolutely identical in langu- 
age, and in a case. the general 
circumstances of which are sule- 
tanuially the same, Where these 
conditions are not satisfied, an 
appellant or a respondent, relying 
upon previous rulings of the Court 
and parting them forward as guides 
to the correct interpretation of the 
particular document on which the 
case under appeal actually turns 
can do nothing more than ask the 
Court to take into consideration 
the general principles which have 
been applied by other Judges in 
similar cases and to derive from 
them whatever assistance it can 
towards arriving at a correct cog- 
clusion. 

In a suit for preemption in 
respect of ae foreclosure decree 
passed un a mortgage by conditional 
sale executed ig 1861 and made 
absulute in IWY, sole gvidence 
produced by tre“plaintif®consisted 
of an enuy ina wafi-eturs which 
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was to the following effect:—'‘If 
one of the cosharers desires to 
make a mortgage, or a mortgage by 
conditional sale, or an out-and-out 
sale, he must do so on the same 
adequate price as may be offertd 
by other parties, in the first instance 
to a near cosharer in the same 
patti, next to the other cosharer 
in the patti; if they will not take, 
then to a near co-sharer in another 
patti; next to any cosharer in the 
mahal, and finally to a stranger.” 


ffeld, that if the question is to 
be determined, apart altogether 
from previous authorities of the 
Court, then the plaintiff’s appeal 
ought to fail because upon a plain 
construction of the wa/fidé-u/-ars, the 
plaintifi’s cause of action accrued 
to himon the date of the mortgage 
and the subsequent foreclosure of 
that mortgage was not a transfer 
by a cosharer by way of sale within 
the meaning of the custom, as re- 
corded in the wajidul-ars. The 
balance of authority is also in 
favour of this view. 


Meld (per SULAIMAN, J.), that 
under the old Regulations a mort- 
gage by conditional sale used to 
become absolute on the expiry of the 
period fixed. Proceedings fajlow- 
ing an application under section 7 
of the old Regulations up to the 
order passed under section of 
those Regalatious were’purely minis- 
terjal and not judicial. Under the 
present law, however, suits for 
foreclosure are governed by the 
Civil Procedure Code. The pro- 
ceedings in court and the equity of 
redemption is extinguished by a 
decree of the court. 


ALKHU .RAI ve LACHHMAN 
UPADHIYA on 


—-—Wajib-ul-arz, con- 
tents of-—-Shares free from sale or 
mortgage—Transferin future subject 
to right of  preempluan—Custon, 
existence of, question of—Wheiher 
custom co-extensive with Moham- 
medan Law—The two demants. 


From the mere fact that no yale 
or mortgage had ever taken place 
in a village, it cannot follow that a 
custom of preemption cannol pos- 
sibly exist. 





In a case gyhere e particulars 
of a custom ate fully Se forth and 
any of those particulars are contiary 


.¢ 


a 


to or inconsistent with the Molftun- 
medan Law, it is aparent that that 
custom cannot be co-extensive with 
Mohammedan Law. Where a right 
of preemption exisls without gpeci- 
fying how that right is to be enforc- 
ed or exercised, or without laying 
down the full particulars of that cus- 
tom, the presuneption is that that 
right of pre-emption is in accordance 
with fhe rights allowed by the 
Mohammadan Law. t 


In a pre-emption syit, the plaintiff 
based his claim on the custom and 
conditions entered in the wa/sb-m- 
arz which contained the following 
clause:—‘‘Our shares are fiee from 
sale or mortgage. If in future any 
cosharer wishes to transfer his 
share, -whole or in part, heewill 
have power to do so subject to 
the right of preemption.” "The 
District in which the property in 
dispute was situated, was a fey- 
manently settled district althongh, 
in the meautime, records kad been 
revised. It was found that at the 
time the wa/sd-4é-arz was prepared, 
there were about io cosharers, 
that Regulation VII of 1822 was 
in force and that the settlement 
officers had been instructed to 
regord, in the absence of proof to 
the contrary, only such local usages 
as had the sanction of custom. 
There was nothing in the history 
of the property indicating that it 
was impossible for a custom to 
have grown up. 


Afeld, that a custom of pre-emp- 
tion did exist and that it was part 
of that custom that the two de- 
mands required by the Mohammedan 
Law would have to be made in 
order that the plaintiffs could suc 
ceed, 


JAGMOHAN PRASAD v. BRIJ- 
ENDRA BAHADUR SINGH 


Wajib-ul-arz—Cnustows 
negalived—Clause furnishify inter 
ual culdence—Fffect of on plaintiff's 
claim—Presumplion—When not re- 
butted. 


Where the wajib-ul-arz, relied 
upon by the plaintiff, in a preenp- 
tion case contained a clause which 
furnished internal evidence negatly- 
ing the existence of custom, Af, 
bthat no custom of pre-emption had 
peet preved to eaist and, therefore, 
“aintiff’s claim should be dismissed. 


s 
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Mpre than 100 years ago, certain villages in dispute indicatetl that 
villages were owne®l by a single they were waste till about the year 
proprietor, but at the time of the 1220 Faslig when thcy were settled 
plaintiff's suit for pre-emption, all ` either with one man or two and 
the pre oer in the villages were that, since that time, the heirs and 
found to be the descendants of the legal r&presentatives of those per- 
original proprietor. The wa/ié-ud-ars sons alone had remained in posses- 
relating to the villages, however, sion. The wa/ib-ul-ars prepared 
contained a clear entry ®f a record at the last settlement, in 1885, 
of custom. Of the two sales known however, contained the word ‘ nada- 
to have taken place, the first was rad’ (nil) against the paragraph 
in favour of “a cosharer, and the relating to the custom of pre-emp- 
second in favour of a stranger, but tion. 
a part of the property sold in the . 
second sale, ea reamed ultimate- Held, that even ifa custom of 
ly to the vendors. pre-emption had existed prior to 
Held, that the ordinary presump- 1885, it must be deemed to have 
etion which arose from the entry been abrogated, There was no 
in the” wafib-nbarz had not been evidence of a fresh growth since 
rebutted, that time, 
BENI *MADHO TEWARI v. RAM DEBI PRASAD v. KAMTA PRA- 
RUNDERT EWAN o oe 785 SAD i _, .. 810 
ajib-ul arz, custom 
of—Verified by mohtamims and aa ee Wa fib bare—No * 
superiby proprictors—Class of per preference mentioned tn-—Suit for— 
sons known as mohtamims—Aéights Preemplor, vendee and vendor be 
and liabilities —When custom applir longing to same family—Remote re 
cable lo them. lationship between preemptor and 
A certain village contained a class vendee and vendor—Burden of proof 
of persons known as mohtamims on preemptor——Wajib-ul-arz ambi 
who used to collect rents from LUOUS, . 
ay Government revenue TE : À 
eee A the ‘habit a selling _ In plaintiff's suit for pre-emption 
their shares and could get the same ° it was found that both the pre-emp- 
partitioned. According to the Set- tor and the venoe oe noe 
tlement Report there were several same family as t fh veni a a e 
kinds of proprietary tenures in the pedigree set eee i recone. hin 
village and among those were two ever, indicated that the relationship 
classes of tenures one of which existing between the pre-emptor 
comprised fatfidari mahals in the and the vendes on tiie ni hand and 
possession of these mouAtamims. the vendor, on the other, was a 
The liability of these moAtamins remote relationship. According to 
to pay the Government revenue was the wajibu? i there were four 
recognized by Regulation 8 of 1793. categories of pre-emptors: (1) 
The wa/id-ul-ars of the village hissedar azis karib, (2) hissedar azis 
recorded a custom of pre-emption baced, (3) Aissedaran patti and (4) 
and was verified by all the mok- dussedaran deha. The Lower Court 
tamins and some of the superior havifig’ allowed plaintiff's claim, the 
proprietors. : vendee appealed. The High Court 
*" Held, that the wodtumims held, at reversing the Lower Court's deci- 
any tate, a kind of proprietary sion, held, that the duty lay upon 
; interest in tfe village and that the the plaintiff to aalisfy the Court 
custom of preemption recorded in + by clear and unam higuous evidence 
the wajibul-arz was applicable to that he had a better right to take 
them. the property than the vendee, 
MAHABIR SINGH v, MATABADAL ~| Whatever might be said about te 
SINGH ni ,. dqr | language of the wajsbul-arc, it cer- 
Wajib-ul-arz of tainly could uot be described as 
lasi settlement—Provisions of-—Cus- free from ambiguity, and did not 
tom, cvistence,of—When deemed to cleaily establish an preference 
be abrogated—No fresh growth, between distant pelations iter se, è 
In plaintifl’s suit for pre-$mp- NAGESHAR w SADe ‘vs. RAM 
tion, the previous history of ie HARAKH PANDE oe, L.. e>, 342 
s v.‘ 
. d 
`N , e g 
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Wajib-ul-a r z— 


aaru a 
Rates at which sales and mort- 
gages to be made—Redemption, 


right of—Conferred on stranger— 
When entries not to be treated as 
record of custom, e 


Where a wajib-ularz, after recit- 
ing the general rules about pre-emp- 
tion and specifying the classes of 
co-sharers entitled to pre-empt, 
laid down rates at which sales and 
mortgages were to be made and, 
further, conferred a right of redemp- 
tion upon a person who was Stranger 
to a mortgage, /e/d, that the record 
could not be treated as a record 
of custom. 

(Per SULAIMAN, J.) : A custom 
which gave the co-sharers a right to 
intervene and take the place of the 
mortgagor and prevent foreclosure 
cannot necessarily be said to be 
absurd, unieasonable or illegal. 


RANDHIR SINGH v. RAJPAL 
MISIR + 





——- Wajib-ul-arz, za- 
mima khewat aad carly histery of 
village—Contents of documents— 
Custom, question of, existence of— 
Zamima khewat prepared under 
spectal instructions in the Gorakhpur 
District. 

In plaintiff’s suit for pre-emption 
the wajid-ulars of 1860 and the 
zamima khewat of 1885 of the 
‘village showed that a_custom was 
recorded. It, however, appeared 
from the aifat sarishta nizamat 
that the first regular settlement, 
under the Regulation of 1833, was 
made about the year 1838, and that 
there was no zemindar or mustajir 
recorded as being in possession up 
to the year 1813. According to the 
wajib-uJ-arz the pre-emptors were 
divided into three categories :—(1) 
hissedar karib ; (2) digar Mssedar 
thok ; and (3) dusre thok ke hissedar. 
The samima khewat contained four 
categories :—(1) reshtedar karib ; 
iz) sishtedar baeed ; (3) shurkai 
baced and (4) shurkaitahte nambar- 
dari. During the settlement of 
1885-86 it was discovered that pre- 
ference in the matter of pre-emp- 
tion was given, in the first instance, 
with reference to nearness of degree 
in relationship. 

Held, that the Anifiyat serishta 
Hisamat was insuffjent*to overturn 
the presumpfign at®khipf to the 
wajib-yl-arz and attaching still more 


561 






























strongly to the eamima khewat; shat 
the word ‘‘~rishtedar’’ in the 
zamina khewat really meant a per- 
son who was at the same fime a 
sharer and ‘a relation ; and prat a 
custom of pre-emption existed. 


NANDAN SINGH v. GUPTAR 
SINGH ài ; 


A A 
Presentation— When Act 
amounting to. 


not 


See Registration Act, Secs. 32 
and 33 ie sã 


Presumption— Document execut- 
ed by executant—Signed bp pen of 
scribe, 

See Evidence Act, Sec. go é 

—— —— Hori gagedeed y 
Presentation by mortgagee for regis- 
tration—Sub-Registrar’s endorsement 
—Correctness of. 

See Morigage-deed .. 





—_——_—Reversioner’s tir 
qualified consent to mortgage by 
widow, 

See Civil Procedure Code, Or. 
2,7r.2 s 





When not rebutted-— 
Wajib-ul-arz— Clause furnishing in 
ternal evidence negativing existence of 
custom, 


See Tre-emption 


tincipal and agent—Ack now 
ledgment of liability—When agent 
not authorised to make—Inferenuce by 
court—What is a good signature. 


The mere fact that the defendant 
used to write letters on behalf of 
his principal is not sufficient in law 
to enable the court to infer that he 
was an authorized agent for the 
purpose of making an acknowledg- 
ment of liability. 

The name of a firm in the heading 
of a business letter is a good sig- 
nature in law. 


UMA SHANKAR v. 
NARAIN .. oe oe 
—— Suit, for 
rendition of accounts, 

Bee Jurisdiction—Rendition of 
accounts— Suil by principal against 
ent 7 


Goznifp 





Procedure— Sessions Judge— 
Crown as much a party as the accus- 
ed—Court hearing a reviston— 
Appellant admitted to bail Sentence 
— When suspension to be presumed. 7 


The Cķownis as much a party 
before the Sessions Judge as the 
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Procedurg—(concl?.) 


accusgd person, Any motion that 
has to he made before the Sessions 
Judge should, therefore, be through 
the Governthent Pleader and not by 
an “ officigh " or denpl-official " 
letter from the District Magistrate 
as representing the Crown. 

When an appellate court, ora 
court hearing a revisien, admits 
the appellant or the applicant to 
hail or orders that a fine should not 
be paid up till the disposal of the 
case, he thereby orders the suspen- 
sion of the sentence. 

BHAGWAN DAS v EMPEROR ,. 


Provincial Insolvency Act, sec 
tion 25—Petition by creditor—Pro~ 
edure by Insolvency Couri—" Other 
sufficient cause ”-—To be fully des- 
cribed—Pgyment by debtor pending 
the hearing—WNot improper. 


On a petition presented by a cre- 
ditor, the Insolvency Court must 
first determine whether the creditor 
is a creditor for 
amount enabling him to present the 
petition, whether the debtor has 
committed an act of insolvency 
and is unable to pay his debts. On 
proof of the above facts, the credi- 
tor is prima facie entitled to an 
order of adjudication, If, however, 
the court is of opinion that for any 
other sufficient cause, no order 
ought to be made, it must set out 
in its judgment all the surrounding 
circumstances and the nature of such 
sufficient cause to enable the appell- 

‘ate court to judge whether the dis- 
cretion has been rightly exercised. 

Payment by the debtor to the cre- 
ditor made between the filing of 
the petition and the date of the 
hearing, is not improper, and a 
creditor, by receiving such payment, 
is not guilty of any improper con- 
duct disentitling him to an order of 
adjudicatjon. : 
e TARA CHAND v. JUGUL KISHORE 


Proyincial Insolvency Act, 
1920, section ®S—Shares of profits—. 
Assigninent deeds executed by defend- 
ants in fuvour of plaintif—One of 
the defendants adjudicated insolvent 
before the deeds and after profits 


had fallen due—Recovery of profits - 


—Suiteby plaintiff—Whether lies— 
Tenancy Act, section 193—Afplica- 
bility of— Civil Procedure Cade, 
Order 8, rulé 6—Money must be 
due ffom the plaintiff. S š 
Where an assignee of profits 
from a co-sharer, who had prioy to 
s 
e 
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the requisite / 
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Provincial Insolvency Act,- 
1920—(cowtd.) o 


such assignment been declared an 
insolvent, syed the Zambardar in the 
Ravenne Court for the recovery of 
such profits, and the J/amdbardar 
questiofed the right of the assignee 
to sue for the profits on ihe ground 
that the assignor had no title to 
convey after he had been declared 
an insolvent, Ac/?, (KANHAIYA 
LAL, J. dissenting) that the plea 
raised a question not of procedure 
but of a substantive legal right 
arising under section 28 of the 
Provincial Insolvency Act, and 
section 193 of the Tenancy Act did 
not preclude the Revenne Court 
from entertaining and deciding it. 


Ffeld, further, that, under the law 
a decree for arrears of rent obtain- 
ed by the /amébardar against a co- 
sharer could not be set-off against 
a claim brought by the assignee 

om that co-sharer of profits. 


Per SULAIMAN, J.—When a suit 
is brought by an insolvent plaintiff 
for arrears of profits, it is open to 
the defendant to plead that the 
plaintiff has no /ocus standi to main- 
tain the sut. When such plea is ' 
raised, the defendant is not asking 
the court to apply the Insolvency 
Act to the suit but to take account 
of the factum of the insolvency 
which took place before the suit 
was instituted. .« 


Per KANHAIYA LAL, J.—A co- 
sharer whose name continues to be 
recorded in the Revenue papers 
despite his adjudication as an insol- 
vent, has a right to sue for the 
arrears of profits due on account 
of his share; and if his right to 
sue for the recovery of the arrears 
ip the Revenue Court subsists and 
cannot be challenged by any person, 
a right to sell subsists too. 


An unsatisfied decree for arrears 
of rent obtained by the /ambardar 
against the assignors (pro forma 
defendants in the suit) cannot be 
set-off against the. plaintiffs-assig- 
nees ina suit for profits assigna 
to them. Under section 193 (¢) of 
the Tenancy Act read with Order $, 
rule 6, Civil® Procedure Codo, 
money claimed to be set-off must 


be due from tet 
GOVIND RAm&®” KUN? BEHARI 
LAL ie 


es ae 


b. 
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R. 
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1920—(concld.) 
Section 28 
— Receivers claim—Hindn father’s 


rights and interests—Vested in 


Partition among sons—Father’s debts 
—Recciver entitled to pay ont of p8- 
perty partitioned — Civil Procedure 
Code (Vof 1920), section 5s—øAppli- 
cation of. 


The Receiver of an insolvent 
Hindu was entitled to call upon the 
sons of the insolvents to. pay the 
debts of their father to the extent 
of the joint family property in their 
hands. As soon as the sons of the 
Hindu father, therefore, received 
joint family property, the right 
became vested in the Receiver of 
taking that property to pay the 
Hinda father’s debts. 

SITA RAM v, BENI PRASAD .. 


Provincial Small Cause Courts 
Act Art. g2—Plaintif and defent- 
ant co-mortgagors. - 


See Civil Procedure Code, sec, 
102 > 


os wet ae 


=—CY. 43 
4 and 35 of the second schedule 
—Charge of criminal misappropria- 
tion of wood belonging to grove 








holder — Case without jurisdiction . 


of Small’ Cause Court — Gyove 


planted by tenant—Existence of, un- 
challenged by Zemindar—Transfer: , 


able interest—When acquired by 
grovehelder— Absence of cnstom— 
Proprictorship of- trees—Right to 
convert a portion of occupancy hold. 
ing intoa grove—Zemindar, when 
not empowered to eject tenant, 


An occupancy tenant has no right 
to convert a portion of the occu- 
pancy holding into a grove. If he 
does so, the land-holder has got 
the power to eject him for doing 
an act'detrimental to the purpose 
for which the land was let under 
section 57 of the U. P. Tenancy 
Act. But that power can only be 
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exercised within one year from the | 


date of the conversion. 


The, geveral rule applicable to 
stray (Fees.growing onan occupancy 
holding does not apply to groves 
planted by tenants with the implied 
or express acqulescenc® of the 
Zemindars. 


© Where land been let toa 
tenant for thé spec ufpoxe of 
. planting a grove thereon or where 
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Act.—(coneld.) E 


a grove planted byea tenant had ° 
been allowed to exist upchallenged 
by the Zemindar, %e/d, that the per- 
son who planted the’grove acquired 
a transferable interest therein, and, - 
in the absence of castom to. the 
contrary, the trees became his pro- 
perty, «i ° 

In a dispute relating to a mango 
tree whìch formed part of a grove 
belonging to defendant and’ which 
had fallen in a storm, the plamtiff 
(zemindar) alleged that the defend- 
ant had no right to Sell the fallen 
wood and appropriate its price. The 
Courts decreed in plaintiff’s favour. 
Defendant having appealed to th: 
High Court, the plaintiff objecte 
that no second appeal lay as the 
suit was of a Small Cause Court ha., 
ture. eld, that the allegation of 
the plaintiff amounted to a charge -- 
of criminal misappropriation of she - 


wood and clause 35 of the second- - 


schedule of the Provincial Small 
Cause Court Act, 1887, excluded it 
from the’ jurisdiction ‘of a Small 
Cause Court. Clause 43 A of the 
said schedule would “be similarly 
applicable. Even if'these Articles 
had not been applicable, there 
would have been sufficient reason 
for®conyerting this appeal into a 
petition In revision to meet the 
ends of justice, 

MAN SINGH v. MADHO SINGH 


Public Gambling Act (Act Z// 
of 1867) as amended by Act Lof 
1917, section 3—~ Offence under, na 
ture of---Instruments of gaming— 
What amounts to— Section 6—~A ppli- 
cation of. . 


Applicant wrote figures 1 tò 100 
on separate pieces of paper which 
he rolied up into a ball and placed 
in a jar which was then closed. At 
an appointed time the jar was 
opened and three balls were taken 
out of it at random and the numbers, - 
found on them were added uff. Per- 
sows who had correctly guessed the 
last digit; were said to receive y 
times their stake, and those 
who correctly guessed the last 
two digits, received 50 times. Bets 
were recorded up to the time of 
the opening of the jar. Out of the 
3 balls taken out of’ the jay, 2'were 
handed to the public and the 3rd 
was retabned by applicant who? 
after looking into a list of the bets, 
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Publig Gambling Act—(concld.) 


chofe such a figure gas wonld best 
suit his “‘ book”. He then read 
out the last figure with the result 
that applicant won all the bets on 
the first t®o figures and’ lost only 
on the single figure in the case of 
persons who had chosen that figure. 


Held, that applicant gwas guilty _ 


of an offence under Section 3 of the 
Public Gambling Act. (Act No. ILI 


of 1867) as: amended by Act I of 


1917 of the Local Legislature. 


Where as a result of a search 
made on applicant's premises, in 
accordance with a warrant issued 
by the - District Magistrate, under 
“the terms of section § of the Act, 
a jar containing the balls of 
paper refgrred to were found, keld, 


that those balls of paper were 
instruments of ‘gaming. With- 
* out them the gaming could not 


possibly have been carried on, and, 
therefore, the provisions of section 
6 applied. 


- ATMA RAM v. KING-EMPEROR 


—_—— mds mended 
by the U. P. Act of 1917, section 13 
— Satta gambling —'' Public place” 
— Definition of. 


Where accused took on lease cer- 
tain premises which consisted of an 
enclosure within a larger enclosure, 
the public street ronning. along one 





side of the larger enclosure, and 


invited all and sundry to bet on 
opium price figures, Ae/d, that the 
accused was gaming in a public 
place. 

Where the term “ public place” 
is not specially defined, its value 
must be reasonably determined by 
the context and circumstances in 
which it has been used. 


. 
* TULSHI DAS v. EMPEROR s 


© Public highways—Aule of lost 
Ograni—Application of. 


See Municipalities Act, sec. 153 . 
Public place—Definition of. 
™ See or Gambling Act, as 
amended by the U. P. Act of 1917, 
sec, 130 . 
Public policy—Cuntract of bre 
emption not against. è 


See Pre-emption, contract of °.. 
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Punjab Pre-emption Ac} {Local 
Act No. II of 1905), section 3—* 
Right of bycemption in respect of 
land let for agricultural purposes— 
Tea garden—When agricultural 
land. © ' 


Under section 3 of the Punjab 
Pre-emption Act (Local Act No. IL 
of 1905) a right of pre-emption 
arises in respect of land “ which is 
not occupied as a site of any build- 
ing in a town or village and is occu- 
pied and let for agricultural pur- 
poses subservient to agriculture”, 


Held, that a tea garden in the’ 
Punjab extending to over 1,500 acres 
was agricultural land within the 
meaning of the Act. 


KAJU MAL v. SALIG RAM on 


Railways Act, section 72—Raitl- 
ways responsibility—Agreement li 
miting tobe in vwriting—Attesting 
witnesses— Signature on Risk Note— 
Whether essential for validity of 
agreement— Risk Note signed by con 
signor before details filled in—Inten- 
tion of parties ta enter into agree- 
meni—Non-delivery of goods—Suit 
for damages, whether lies. 


In plaintiff’s suit for damages for 
the non-delivery of certain goods 


sent by the railway-defendant, it was‘ 


found by the Lower Courts that at 


the time of consignment of the said 


goods, plaintiff's agent signed a 
risk-note form B leaving the details 
to be filled in later on. The cestom- 
ary attestation Ly two witnesses 
on the risk-note, in the presence 
of the consignor, was not made. The 
Railway, however, accepted the 
goods on the strength of the said 
risk-note and conveyed them at the 
owner's risk rate. 

“eld, dismissing plaintiff's suit, 
that the plaintiff's agent certainly 


represented to the Railway that-he - 


was booking the goods at owner’s 
risk subject to the conditions - em; 
bodied in the contract in the form 
of risknote B. The plaintiff was, 
therefore, estopped from denying 
that he agreed that the goods should 
be conveyed under the Risk-Note 
form B. 


The agrcemerd required by section 
72 of the Railways Act must Le in 
writing but need not be attested. 


FIRM RAGHGN N RAM GOPI 
RAM v. THE G. T. P. RAILWAY 
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Railway Aet (IX of 1890), Sze 
tion 92—Risk-Note Form (B)— 
Carrying goods off the ordiraryerouie 
—Breach of contract-—-Damages, suit 
for—When lies. 


e 
A Railway Company is guilty of 
breach of contract if it carries 
goods, covered by Risk-Note Form 
B, off the route expressly or implied- 
ly indicated by the terms of the 
contract, anda suit for damages, 
due to delay and deterioration in 
carriage, lies against it. ~ 


JANKI Dass GOBIND RAM v. 
THE SECRETARY OF STATE FOR 
INDIA IN COUNCIL THROUGH 
THE COLLECTOR OF AGRA 1020 








Sections 72, 7O6— 
Risk-Note Form H executed by con- 
signor for distance for which no 
reduced rate was quoted by Railway 
Company— Without consideration and 
not binding on consignor—Goods 
destroyed by fire—Onus. on Railway 
Company to prove proper care in 
carriage of goods—Not accounting 
for the nature of goods placed in the 
same waggon—LEffect of. 


The plaintiffs despatched some 
goods from Sholapur to Cawnpore. 
The Railway Company quoted two 
rates of freight, namely an ordifary 
rate anda reduced rate at owner’s 
risk, for the distance between 
Sholapur and Itarsi. Between [tarsi 
and Cawnpore only the ordinary 
rate was quoted.. The plaintiffs 
paid reduced rate from Sholapur ta 
Itarsi and the ordinary rate be- 
tween Itarsi and Cawnpore tut 
executed Risk Note form H for 
the whole distance between Shola- 
pur and Cawnpore., Between Itarsi 
and Cawnpore the waggon in which 
goods were loaded caught fire in ae 
running train and the goods were 
partly destroyed and partly damag- 
ed. The evidence disclosed the 
fact that in the waggon there were 
12 other boxes of some unknown 
goods. During the trial the plaint- 
iffs applied that the defendant 
railwag should produce the relevant 
papers relating to the said 12 hoxes 
but the defendant-railway resisted 
the application and thegcourt’ re- 
jected it. On the hearing of the 

ppeal the High Court ordered the 
Gefendant-railway foduce such 
papers but theedefen intimated 
that they had been destroyed. 


- @ 


‘| by the 


‘| to the owner. 





Railway Act (IX of 1890) 2 PAGE. 
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Held: (1) That ‘tae Risk Note ° 
could only protect the railway com- 
pany from liability for los’ or 
damage between Sholapur and Itarsi 
but as only one ordinary rate” had 
been quoted and charged between 
Itarsi and Cawrpore, the said Risk 
Note was in respect of that distance 
inoperative and without considera- 
tion and was not binding on the 
plaintiffs. g T 

(2) That between Itarsi and 
Cawnpore the defendant-railway 
was carrying the goeds as an or- 
dinary bailee and the onus was 
upon it to show that it had taken 
proper care for their safe custody 
and protection. Its inability to 
prove the nature ‘of the contgnts 
of the 12 boxes by the production 
of the consignment notes rendered 
it impossible for the court to hold 
that it had discharged its. duties as 
a bailee and the railway company 
must be held liable in damages to 
the plaintiffs. The onus on the 
defendant company would have been 
discharged if it had produced the 
consignment note for the 12 boxes, 
and proved that there way nothing 
in the consignment notes or in the 
appearance of the boxes which 
woùld cause any one to hesitate 
to carry them in the ordinary way 
orto place them in proximity to’ 
other goods. 


L. N. GADODIA AND Co. 2. THE 

GREAT INDIAN PENINSULA RAIL- 
WAY COMPANY, BOMBAY os I 
— Section 77—" Loss” 
—By whom—Notice, when nnneces- 
sary—Commencement of period for 
giving notice. 

Under section 77 of the Indian 
Railways Act, notice to the Railway 
authorities is necessary only where 
the claim is for compensation “for 
loss, destruction or deterioration 
of the goods delivered for cas- 
riage. Loss must bf loss 
Railway and not merely 
Where the goods 
are not proved to have been lost 
and the plaintiff’s allegation is that 
they are beiñg withheld by the 
Railway authorities or their setr- 
vants, no notice is necessary. Period 
of six months for giving notice 





i begins to run from the date when 


the consignment is delivered to thè 
Railway for carriage, and not fron 
° 
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Railwąy Act (IX of 1890) 
SV loned) 


e 
the date of its delivery by the Rail- 
way at destination to the owner, 


BADRI PRASAD v; G.I. P. RAIL- 
WAY 


: Section 10r—Omit- 
ting te see that the paints are set 
right— Negligent omission entanger- 
ing human safely—Duty of, station 
master, 


Omitting to set the pointa, which 
would prevent a train, after one 
has given the signal that the line 
is clear, from running into another 
train, is an act which endangers the 
safetysof the persons on either of 
the two trains, 


The daty of a person in control 
at a raikvay station is first to give 
the fundamental orders regulating the 
arrival ef a train, and, secondly, 
but not less, to see that they are 
accurately carried out. 


Where such an order was given 
to set the points to the loop but 
the slides showed main, the failure 
to act upon a defect in the working 
of the machinery was an act of 
grave negligence. 


EMPEROR 
SINGH 


Railway— Wilful neglect—Infer- 
ence, when can be drawn—Constant 
thefts—Necessary precautions 
taken— Lass of goods-—-Dantages, snit 
for. : 


Where in a suit for damages for 
loss of goods it was found that 
inspite of the fact that theft from 
trains were constant, the defendant 
railway company did not lock the 
door of wagon containing plaintiff's 
„goods ner took the necessary pre- 
cautions against thefts, Ae/d, that 
in the circumstances it could he 
© inferred that a case of wilful neg- 
lect on the part of the servants of 
the Company has been established, 


SHEO BARAN 


v 


B. N. W. RAILWAY v. MANO- 


Rateable contribution to debt— 
Several properties mortgaged—How 
to determine. ° 


See Transfer of Property *Act, 
section 3, Cl. (c) 
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Receiver— Consent orders appoint- 
ing—When can party go behitd 
consent—Osder on interlocutory pro- 
ceedings—Res judicata, when. 


Theerespondents were holders of 
Babuaha grants from the Darbhanga 
Raj and were largely indebted to 
the appellant and other creditors, 
The appellant had taken out exe- 
cution of certain mortgage decrees 
obtained by him against the res- 
pondents. During the execution 
proceedings by consent, it was 
agreed that a receiver of the entire 
properties of the respondents was 
to he appointed. He was to manage 
the properties, realise their rents 
and after paying certain mainten- 
ance allowances to the respondents, 
apply the rest of the income to- 
wards the payment of the debts in 
certain order. The appellant suhse- 
quently wanted to resile from his 
consent and applied for the dis- 
charge of the receiver and the sale 
of the property. This application 
was dismissed. Later on he renew- 
edit. eld, by the Privy Council, 
that the first order though not 
passed ina former suit, operated 
as res judicata between the parties. 
Further, that the receiver having 
carried put his duties faithfully, 
the appellant could not go back 
upon the consent once given by 
him. Where a consent order of - 
thie description is once made, it 
remains binding upon the parties 
unless administration - thereunder 
is of such a character as. either 
amounts to malfeasance or has been 
proved by experience to be in subs- 
tance so protracted and imperfect 
as to be futile. 


MAHARAJADHIRAJ SIR RAM- 
ESHWAR SINGH BAHADUR v, 
HITENDRA SINGH ., 


Redemption—Swit for—Achkuovw- 
ledgment—After expiry of 60 years 
from date of mortgage, 


See Limitation Act, section 19 .. 


_—_—— Suit for—Agreenent 
between parties—Fulflment of 
plaintiff—Extent to which defendant 
bound by—Other issues to be decided 
on merits, 

Plaintiff clalmed redemption of 
certain mortgages as the reversioner 
of one B. The defence was that 
plaintiff was“ ie san of BA 
through whom he claimed but wag 
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Redemption—(concld.) 


the illegitimate son of #Z/’s widow, 
P. Plaintiff having called a witness 
in support of his case, the dgfend- 
ant agreed that 1f the witness would 
eat duckhcha food cooked by P, the 
suit should be decree against hiff. 
Witness expressed his willingness 
to eat food cooked by P and he did 
so. The defendant then made a 
further statement that if after ? 
had cooked the food, the plaintiff 
would serve it to the witness, he 
was willing that the suit should be 
decreed. This was duly done and 
the witness ate the food. There- 
after, before the case was decided, 
defendant put ina written appli- 
cation resiling from his agreement. 
‘The courts below, however, decreed 
the case in accordance with the 
agreement. Defendant appealed. 


Held, that the defendant was 
bound to this extent that he could 
not question the legitimacy of the 
plaintiff who had been definitely 
decided to be the legitimate son of 
BAH. The’ other issues must be 
decided on the merits and the decree 
of the courts below set aside. 


PRASAD MISIR v. 


BHAWANI 
RAM SUNDER 


Registration Act—Section s8— 
Mortgage-deed including property 
which never existed—Registration of 
—Sub Registrar, jurisdiction pf, 
guzstion of— When deed ‘inoperative, 


Sand D executéd a mortgage in 
favour of X. After Sand X’s death, 
X’s sons sued §’s sons and D for 
recovery of money on foot of the 
bond. The defence taken was that 
the deed had not been properly 
attested nor properly registered. 
The Lower Appellate Court found 
that the deed had been properly* 
attested and that the properties 
mortgaged included’ a house in 
Allahabad Districe which never in 
fact existed. It was common ground 
that it was ‘owing to the inclusion 
of this house into the deed that the 
Sub-Registrar of Allahabad had the 
jurisdiftion to register it. It also 
found that the mortgagee was no 
party to the fraud committed on the 
law of registration and shat it was 
the mortgagors who were solely to 
lame in the matey a 


Held, that*ig beiitean admitted 
fact that the property dif not exist, 
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the only legitimate inference tobe 
drawn was that thes property was 
included for the purpoges of regis- 
tration and not for the purpoges of 
security. So far, as’ the mortgagee 
himself was concerned, he Ae in- 
diferent as to the value or naturo 
of the property. Assuming even 
that the mortpagee was absolutely 
innocent in the matter, inasmuch as 
there was no property within the 
jurisdiction of the Sub-Registrar, 
he had no jurisdiction to register 
the deed, under section 28 of the 
Registration Act. The deed was, 
therefore, inoperative. 


BISAL SINGH v ROSHAN LAL 


TO Sections 92, 
393—-Presentation—Deed handed over 
to Sub-Registrar by husband—Regis- 
tration to be at pardanashin lady's 
house— When act not amounting to 
bresentation — Effect on subsequent 
presentation, Oat 


Where the husband went to the 
Sub-Registrar and handing over the 
deed asked him to go to the house 
of the pandanashin lady to have it 
executed, Ae/d, that this act of the 
husband did not amount to a pre- 
sentation, 


The handing over by the husband 
of*the deed was inoperative but 
not injurious to the subsequent 
presentation made at the house of 
the lady. i 


YASIN BIBI v. SYED MUNAWAR 
HUSAIN .. 


— — — — Sections 32 (b) 
and 35 (1) (ce)—Deceased executant 
— Document presented for registra- 
tion by one of the heirs-at-law— 
Validity of—Irregnularity of proce- 
dure— What amounts to. 


So far as the provisions of sec- 
tion 32 (%) of the Registration Act 
can be applied at all to the case of 
a deceased executant, it is sufficient 
if the document is presenged fot 
registration by a person who is a 
representative of the estate of the 
deceased. It is not necessary for 
the entire body of persons, who 
between them represent the whole 
estate, to join in making the pge- 
sentation. 


Where the heirs-at-law of a deceas- 
ed executant included a sister and 
two brothers, and the brothers per. 
sonally @dmitted execution of the 
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docupenf before the Sub-Registrar 
but the sister insteaceof appearing 
in person sent her husband who 
held a general power. of attorney 
on her behalf, 4eld, “that even as- 
saming that the Sub-Registrar com- 
mitted an irregularity of procedure 
in accepting the husband’s admis- 
sion of execution, thatewould, so 
far as section 35 (1) (c) of the 
Registration Act was concerned, 
amount to no more than an itre- 
gularity of procedure curable by 
the provisions of section 87 of the 
same Act and» woulfl'not affect the 
validity of the registration. 


RAFAT-UN-NISSA BEGAM ~v. 
SIUSAIN| BEGAM alias DILBARI 
BEGAM oe a 
Section 50— 
Tnapplicaljlity of —Registered lease 
granted to defendant—Plaintiff ack 
nowledge, as nonoccupancy tenant 
by Lanshardar—Wronglul disposses- 
sion of plaintiff by defendant— 
Damages, recovery of possession and 
perpetual infunction—Reliefs sought 
by plaintiff-—Suit in Civil Couri— 
Whether maintainable—Agra Tenan- 
cy Act, section 79. 

In spite of a registered agricul- 
tural lease granted to the defendant 
by the zemindars, the | Lambardar 
acknowledged the plaintiff as a non- 
occupancy tenant (as an heir ofa 
deceased tenant) and realized the 
rents from him, More than a year 
after the registered lease, the defend- 
ant wrongfully dispossessed the 
plaintiff by cutting away his standing 
crops. Within six months of his 
dispossession, the plaintiff sued the 
defendant in the Civil Court, claim- 
ing (1) damages for the crop cut, 
(2 recovery of possession and (3) 

a perpetual injunction against the 

defendant restraining him from in- 

terferencè with plaintiff’s posses- 
sion. The zemindar was not made 

a party to these proceedings. 

8 Hed, that” the dispossession of 
the plaintiff could not be deemed 
to be an ejectment by the zemindars 
and inasmuch as the defendant was. 
merely a trespasser, the suit against 

“him was maintainable in the Civil 
Court and the plaintif was entitled 
to a decree for compensation for 
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the crops forcilly cut hy the defend- 


ant. o . 

Held, further, that even if ethe 

plaintiff was a non-occupancy tenapt, 
se 
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he had a right to remain in *pésscs- 
sion till duly evicted. The registered 
lease could got supersede the tenan- 
cy of the plaintiff and, therefore, 
the latter was entitled to recovery 
of posséssion. 


The relief for injunction could 
not be granted in the absolute terms 
asked for as the zemindars had the 
right to get the plaintiff ejected in 
the ordinary way from the holding 
and to put the defendant in posses- 
sion, 


CHET RAM v. SITA RAM 


_ OO ection 105 
—Resgisiercd kabullat—Person occu- 
bying premises, executed by—Owner 
of premises, accepted by— When can- 
not be considered a lease—Agricul- 
turd? holdings —Kabuliats and leases 
relating to. 


A registered Labudiat executed by 
the person occupying the premises 
and accepted by the person owning 
the premises is not sufficient to 
bestow title upon the person occupy- 
ing the premises and can in no way 
be considered a lease as defined in 
section 105 of Act IV of 1882. ` 


KEDAR NATH v, SHANKER LAL 

Registration— Validity of-—Signa- 
ture of agent only—Mortgage suit. 

See Mortgage-deed .. ae 


Religious endowment — Lease 
granted by manager or shebiat—Can- 
not be presumed to bea perpetual 
lease—Manager incompetent to grant 
perpetual lease—Burden of proof on 
Aim who sets wp permanent rights. 


Where a tenant in a suit for 
ejectment sets up a defence that he 
has right of permanent tenancy, the 
burden of proving that he has such 
aright is upon him and proof of 
long occupation at a fixed rent does 
not satisfy that onus. 


A shesiat, manager or a trustee 
of a temple can sell or mortgage 
endowed lands of the temple in case 
of unavoidable necessity which must 
be proved by him who alleges it, 
but otherwise he has no power t@ 
do soand has noright to impair 
the endowed property by creating 
or granting im favour of any one 
rights of permanent occupancy in the 
endowed lands. grant made in 
violation of this du y ppssibly, 
under some cir tances¢ be good 
as against the s#ed/at making it pèr- 
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sonally by way of estoppel but is 
not binding upon his succegsors. 
No presumption of a permanent 
tenancy should be drawn in the case 
of endowed lands inasmuch as su@b 
agrant would bea breach of duty 
in a skediat or manager and a pre- 
sumption in favour Of a transaction 
assumes its regularity and cannot 
be made in favour of that which 
offends legal principles. 


NAINAPILLAI MARAKAYAR v. 
RAMANATHAN CHETTIAR 


Relinquishment—- Widow, by—Zn 
favour of one reversioner. 


See Hindu Law—Widow. xi 


Residence—What amounts to— 
How to decide—Persons trading out- 
side their family home—Occasional 
visits to family home for recreation. 


In every case residence is a ques- 
tion of fact and it must depend 
upon the particular circumstances. 


The general practice is to accept 
as the person’s residence the place 
where thiougbout the year one 
would ordinarily expect hım to be 
found. 


In the case of traders carrying on 
business at a place distant from 
their native town, their place -of 
residence was manifestly the place 
where they earned a living and did 
their daily work nor did that place 
cease to be their residence Because 
for purposes of rést or recreation 
or family ties they occasionally 
returned to the family home where 
they and their families had been 
brought up. 


THE MUNICIPAL BOARD OF 
BARIELLY v, HAFIZ ALA BAKSH .. 


Res judicata—Affcal—Dismissal ° 


or withdrawal of—A decision on the 
merits—Lffeet of —Cross-0bj ections— 
Order 4t, rule z2—Limilation Act, 
seclion g—Review of judgment— 
Teme spent in prosecuting with due 
diligence an application for—Aistake 
of law. ‘ 
_ The “dismissal of an appeal or 

withdrawal has the effect of a 
decision on the merits. It leaves 
the finding of the trial cart final 
against the appellant: and the rule 
o$ res judicata appligs. e 

The rule alfoys a ‘Peagpiident to 


take any cross-objection which he 


om 
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457 





could have taken by way of appeal; eo 


it does not allow fiim to take an 
objection which he had already taken 
by way of appeal and which had 
been decided against him. ` è 


The time spent in prosecuting 
with due diligence a proper appli- 
cation for review of judgment can 
be deducted, in plaintiff’s favour, 
under section 5 of the Limitation 
Act. The fact of the plaintiff having 
made a mistake of law does not 
necessarily preclude -him from ob- 
taining the benefit of jhe section. 


Where, in a suit for specific 
performance of acontract, plaintiff’s 
cross-objections to  defendant*s 
appeal froma decision of the Lower 
Court, were not dismissed on *the 
merits but on the view “that it was 
rot competent to a party to” file 
cross-objections after the appeal of 
the other side had been eis, Ey 
held, that plaintiff was not precluded 
from appealing on his own account. 

The word ‘‘cross-objections ” 
used in Orde: 41, rule 22 implies 
that the objections are taken in 
answer to a pending appeal. 


PARBHU DAYAL v. MURLI DHAR 





sm dssicnce of deicree— 
«Application for execntion—Order 
granted after notice to judgment 
debtor, 


See Civil Procedure Code, Order 
21, rule 16.. 


—— Decision between co- 
defendants—Interpretation of will. 


See Civil Procedure Code, sec- 
tion rt. owe aa 








Order on interlocutory 
broceedings —Alorigage CCCI ECS — 
Execution of, e 


See Consent 


order appointing 
Receiver ., d 


ee o 


oe Suit for damages 
When governed by the principle of. 


See Civil Procedure Code, Order 
11, rale 2 .. sh 


+ 
When judgment 
operated as— Transfere s stil against 
mortgagor decreed, ° 








by 


See Nfottgage—Execation 
guardian... 
° 
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a PAGE. Sale— (corcld.) PAGE. 

Rætitdtion — Jurisdiction— When Validity of — Execution 
High Court may orde?. broceedings anterior to—Estate of 

See Ci vid Procedure Code, sec- Judgment-dablor fully represented in, 
tion 144 .. ark s. 673 See Transfer of Property Act, 

Restoratlon—Swit decided exparte’ sectione, cl. (e) vs +. 193 
—dApplication dismissed for default Second Appeal—Odsection, as to 
— Whether application lies—Order 9, admissibility of evidence in—Not to 
rule g—Applicability of. © be entertained, 

An application for restoration, See Evidence Act, section 33... 761 
which was dismissed for earners imat Specific Relief Act, section 42— 
application itself being one for the House built on land belonging to 
restoration of a suit which was Cantonment authorities. 
decided exparte, might be treated as 
an original aplication to set aside See Cantonment House Accom- 
the erparte decree. Such an appli- modation Act, section 11 (c) os 354 
cation must, however, be made Stamp Act, Article 59, exemp- 
“within 30 days of the decree on the tion (6)—Receiving back one’s own 
date when the decree became known. monty—Lailure to affix stamp on 

If the Application was treated as receipt Conviction, when unjustified, 
an application to restore a previous A Tahsildar, in a theft case, 
application, Order 9, rule 9 could ordered that the money which was 
not be cgnstrued so as to apply to recovered by the police from the 
such ar application, house of the accused be returned 

PITAMBAR LAL v. DODEE SINGH 191 to the applicant as K was part of 

. the property stolen from his house. 
. $ Suit for—Mortgagee On receiving the money, the ap- 
in possession of lands mortgaged for li h - 
ó Morigagee dispossessed sub- plicant executed a receipt without 

A origagi fixing any stamp on it. He was sub- 
Seqguenuy, sequently convicted under section 

See Usufructuary mortgage e. 463 | 26, cl 1 (6) of the Indian Stam 

Revision—/usisdiction invested by Act. : 
law—Court’s refusal to exercise— © Held, \oashing the conviction, 
When application can be made in that the receipt came under ex- 
revision. emption (4) to Article 53. 

A suit for the recovery of the . 
rent of certain grass land, situated KANHAILAL v, EMPEROR  .. 288 
in the cantonments, and let, by the Succession Certificate Act, 

laintiff to the defendant for graz- section t9 (3)—General provisions of 
ng purposes at a fixed rate per Civil Procedure Code— When applic 
cattle, is, as distinguished from a able to High Court—Jurisdiction, 
suit for the price of „grass sold, question of —Right of appeal. 
excluded from the cognizance of the ; j 
Small Cause Courts Act (Nb. IX` There is no rigbt of appeal where 
of 1887). the order of the court below on an 

application for appointment of a 

AUSERI LAL v. MULLHAN ++ 339 | Receiver is either conditional or 
* Risk Note Form H— When not provisional and does not eventuate 
binding on consignor. In a final order. . 

Sey eT Bean The Succession Certificate Act 

See Railways Act, section 72, 76 1 | cannot be treated as analogous to 

Sale—A pplication to sel aside— the other Acts, Hke the Guardian 
Stay order by District Judge, and Wards Acts, and the Bengy 

REPETE , LR. Tenancy Act, to which the genera 

m __ See Civil Procedure Code, section. provisions of the Civil Procedure 
I o ee s ++ 413] Code apply. Section 14 of the Civil 
Validity of ~—Decree, in Procedare Cole cannot „be made 
execulion of~Ancesiral property— applicable to the Succession Certi- 
Fathey’s debts—Sons no parties to ficate Act excep} in go far as it Is . 
suit ° ae intsod by panom 19 
‘ f . 3) and also a cofollary by 
See Hindu Law—Debts `, .. 468 | section 26 (3). 7 
e 
` g e Pa 
O K ` a 
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Succession Çertificate Act 
(concld.) 


The general provisions ofe the 
Civil Procedure Code do not apply 
to the T.ower Court sitting asa 
court administering the Successiof 
Certificate Act. Bui they do apply 
to the Fligh Court sitting as such 
which is vested with jurisdiction to 
send for the record in any case 
decided by an inferior court, and if 
it has acted without jurisdiction, to 
set aside its order. 

Where a Subordinate Cout enter- 
tains an application which it has 
no jurisdiction to do, the High 
Court can interfere in revision 
even though no final order may 
have been passed. 

A court has no jurisdiction to 
appoint a a Receiver in proceeding 
under the Succession Certificate 
Act. 

KANHAIYA ALIAS MOTI LAL gv. 
KANHAIYA LAL T 


Suits Valuation Act (VII of 
1877), section S—Hindu widow— 
Suit for declaration and injunclion 
restraining her from wasting rever- 
sion-Tligher valuation for purposes of 
jurisdiction and a lower one for pur- 
poses of court-fees—What plaintiff 
not entitled to do. . 

In all cases falling under the 
operation of section § of the Suits 
Valuation Act, parties should first 
value their suits for purposes of 
court-fees and, when this has heen 
done, the valuatiow for purposes of 
court-fee will be the same for pur- 
poses of jurisdiction. 

In a suit for a declaration and 
injunction to restrain a Hindu 
widow from wasting the reversion, 
the plaintiffs are entitled to state 
the value to them of the reliefs 
claimed, and the court-fee payable 
must be calcalated according to the 
amount at which the relief sought 
is thus valued. These provisions, 
however, must be read subject to 
section 8 of the Suits Waluation 
Act (No, VII of 1887). What the 
plaintiffs in such a suit are’ not 
entitle@ to do is to put a high 
valuation on the plaint for pur- 
poses of jurisdiction, and thus obtain 
an adjudication on the magter from 
a court of superior grade, while at 

he same time „ask for a different 
and a much loyer Maluti8n for the 
purposes of court-fees. wy 


KANDHAIYA OJHA v. JAGRANI 
KURRg ~ RA is 


XXII 151 R. 
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Tenancy Act, secon 79—Undr 
vided mahal—Zenant of whele co 
parcenery boidty— When suit cannot 
be brought agains! ene of thes co- 
parceners. 


| A tenant in an undivided mahal 
is a Lenant of the yhole co-parcenery 
ı body, anda snit under section 79 
of the Agra Tenancy Act can be 
brought only where the tenant is 
wrongfully dispossessed by or on 
behalf of the whole, co-paicenery 
hody, Where one of the co-owners 
illegally dispossesses ‘ the ‘tenant, 
Achd, section 79 does not apply and 
asuit inthe Civil Court is main- 
tainable. ° 


CHEDDA v. ACHHU SINGH 





ee Section 79 When 
fnapplicable—-Hjectment — sunit-2N'e 
telation ef landlord and tenant be- 
lfween parties. ° e 


See Landlord nd tenant—Fject- 
ment. a 


Tithe—Aeccipl endorsed lo plaintiff. 


See Damages—Suit for 
Tort-feasers—/ability of. 
See Contribution—Suit for 


Transfer of Property Act— 
Section 3, cl. (ec) —" Permanent bene- 
ficial enjoyment?’ —Definition of— 
Machinery shellered in a building— 
Whether moveable or immovable pro 
perty—General Clauses Act of 1897 
—Applicability of —Will— Executor s 
title derived from—Probate— Several 
properties morlgaged lo secure onc 
debt—Ratealle contribution to debi— 
How to determise— Transfer of Pro- 
perly det, section S2—Application of 
—Sale— Validity of, question cf. 

Every executor derives his title 
from the will and not from the 
probate. The probate is the ofly 
proper evidence of the executor’s 
| appointment, but notwithstanding 
t this the executor repres@his the 
l estute of the testator from the time 

of his death. Once the probate is 

aken out by the executor, all inter- 
mediate acts he does in connection 
with the estate of the testator are 
validated. ° 
If there was a building in exist- 
ence inside which a e printing 
machine was sheltered, it could noj 
be said that the machinery was 
attached to the building for the 
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Trangitr of Property Act PAGE. Transfer of Property Act PAGE 

e (contd. h ~ — (contd) ° 

the building itsejf as contemplated to the „execution proceedings, 
in cl. (c) Sf the definition in section namely AC, the failure to cite as 
3 of the. Transfer of Property parties the other representatives of 
Act. Nor Rould it be said that the A an®unted at most only to an 
machinery was permanently fastened irregularity whereby the sale could 
to anything attached to the earth not be treated as being void bat, at 
according to the definétion of in- the best, voidable only, 

movable property contained in the Jield, that in the execution pro- 
General Clauses Act of 1897. ceedings anterior tothe sale of the 

Where several properties, whe- property, the estate of the deceased 
ther of one or several owners, are judgment-debtor A’ was fully repre- 
mortgaged to securé one debt, such sented and that the sale was a per- 
properties are, in.the absence of a fectly valid sale in favour of Z. 
contract to the contrary, liable to MEGHRAJ m. KRISHNA CHANDRA 
contribute rateably to the debt BHATTACHAR x 

i G JI a se 193 
secured by the mortgage after j : 
deducting from the value of each : rr Seedion 
property, the amount of any other go—Contract of preemption— When 
encumbrance to which it is subject enforcible agains pertonal heirs of 
at the date of the mortgage. original partis, 

One A’ mortgaged 3 items of pro- | See l’re-enyption— Contract of .. 265 
perty, t^ mortgagee X, in the year ea a he Se tion 
1910. A certain Dank, in execution gi—Hindu widow Transferet from 
of a simple money decree which it -—Property taken before reversivues’s 
had oe against AY oe right acrued. 
zor one of the items mortgaged sold, $ py 
Pai it was purchased be one B, in See Civil Procedure Code. sec- : 
1913. The sale was held subject noms 9D 
to the mortgage of rọro. Later on EET = Section 
B redeemed the mortgage of 1910 1 gi— Property left by father mortgaged 
by paying a certain sum to mort- i by grandsonus— Suit for recovery hy 
gagee X. A died in 1912 and made : daughlers—Vatedily of transaction. 
bequests in favour of his widow and | See Limitation Act, Art. 144 307 
four children by virtue of a will 7 PONSE EEES EER T 
dated roth August, i911. One of 43— ål bhammedan lady's properiy— 

K's children, XC, who was appoint- Mortgaged by Ausband—Husband's 
ed executor under the will, took out | trability. : 
probate of the will on 13th Decem- i BAGS hg 
bee 1913. Eventually two sons i See Mortgage 205 
and a daughter of A’ sought to avoid © — —— Section 
the sale which took place in execu- 54—Operation af—Instrument of 
tion of the Bank’s decree against A’, | transfer of assets not registered, 
on the ground that the execution | See Company—I iquidation 719 
proceedings had been taken behind : . 
their backs and that at the time Ie. ee een ag 
the order for sale was made, they | (2) (g)—Saledeed— Written contract 
had nof been parties to the record. between parties —IVhen statutory con- 
The Subordinate Judge dismissed | act cannot be relied on, 
plaintif(’s suit being of opinion | <A-sale-deed obtained by plaintiff 
that in the execution proceedings ' from the defendant stated that the 
the estate of A’ was fully repre- ; property sold was subject to only 
sented by AC the executor. In one encumbrance, that there was no 
another suit brought to enforce œ! other encumbrance, and that if my 
certain rights under the mortgage ‘party, either as a co-sharer or as 
af 1910, A’s children, who were | an encumbrance, laid a claim and 
impleaded as defendants, raised the | if, as the regult of snch a claim, 
plea that Æ could take no title under ‘any potion of the properly war 
the purchase which he made in | lost, the vendor would indemnify 
execytion of the Bank’s decree. The | the vendors to *the “extent of the ° 
Subordinate Judge was of opfnion whole of the ggtitchasee money in 
that inasmuch as one of the legal case the whole of the property was 
representatives of K wasa prty Jost, or jn the case of a partial logs, 

. 
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Transfer pf Property Act 
TEn 


to the extent of a proporjionate 
amount of ihe purchase money. 


` Subsequently one / succeeded in 


obtaining a decree from the IMgh 
Court on the basis of an ancient 
mortgage, with the result that the 
plaintiff had to pay a larger sum 
than the purchase money. Plaintiff 
thereupon brought a suit for the 
recovery of the amount paid by him 
a interest and interest pendente 
ite. 


‘Telit, that as the parties sub- 
stituted a written contract for the 
Statutory contract, they could not 
throw away the written contract 
and rely on the statutory contract. 
The plaintiff, was therefore, not 
entitled to any relief. 


RAM CHANDER v. 
‘lias BHAGWAN DEI 


BHAGWATI 





Section 58, 
subecl.  (¢)—Saledeeds—Contempo- 
rantous agreements by vendee to re- 
convey— Transactions one of mortgage 
by conditional sale—Suit for pre-emp- 
tion not maintainable. 


Where certain property was trans- 
ferred to the vendee by two sale- 
deeds but on the same date the 
vendee executed two agreefnents 
promising to re-convey the proper- 
ties to the vendor if the purchase- 
money was paid within a certain 
time and reciting that the sale-deeds 
had been executed subject to this 
condition, and all the documents 
were registered the same day, Aef/, 
that the transactions were a mort- 
gage by conditional sale as derined 
in section §8 of the ‘Transfer of 
Property Act, and a suit for pre- 
emption in respect thereof was not 


. maintainable, 
A 


RAM CHARAN LAL v. DHARAM 
SINGH ae es zi 


Section 77— 








Usufructuary mortgage, 
See Usufructuary mortgage si 


ETA Section 100— 
Chaee— Whether enforceable against 
subseguent transferecs for valne with- 
out notice 


The general rule is thé where the 
owner of property creates succes- 
sive rights by dikerem transactions 
entered inte gt different ‘times, the 
rights wil, in the absente of special 
circumstances, take effect jn order 


«8 
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—Presumpliov—Morlgages on proe 


of priority. Section Jo of the Tians- 
fer of Property Act, which protects 
a transferee for valae without notice, 
refers only to” contractual @rights 
and not 10 interests created in land. 
A charge created by act of partics 
or operation oflaw can be enforced 
against transferees for value with- 
out notice, 


MAHADEO PRASAD v, ANANDI 
LAL -œ se sa 
— m: tion rot 
perty—No indication to the contrary 
to owner as intended lo have kept 
alve the premous charge. . 
See Mortgage ie we 
Section 120 
—Lxchange of property—Righe and 
obligations— When analogous ta a 
sale—Ilntrinsic value of propeety— 
Purpose af exchange. s 


An exchange implies an inter- 
change of property with another, 
and except in so far as ihe price 
may not be payable in money, the 
rights and obligations, attaching to 
an exchange, are analogous to a 
sale. But those rights and obliga- 
tjpns are enfoceable between the 
parties to the exchange iuter se, 
Third parties cannot be substituted 
in the place of either of them, be- 
cause they cannot give what does 
not belong to them. 


The intrinsic value of the property 
given in exchange, as distinguished 
from its market value, varies accord- 
ing to the purpose or necessity for 
which the exchange is effected. 








‘The price, which a person re- 
ceives for the property exchanged, 
is represented by the value of the 
property he gives and the con- 
venience which he secures for ‘S:im- 
self. The latter cannot always be 
valued in money. 2 ° 


e In accordance with an agreement, 
some land situated in a village was 
given by 4 in exchange for other 
land situated in another village 
given by S$. The object of S in 
exchanging the land was to qon- 
struct a road running from his 
village through the former village. 
Plaintiff, who was a cé-sharer of 
the former village, sought pre-ensp- 
tion of ethe land given hy 4. The 
wajib-yl-arz of the former village 
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Transfer of Property Act 
© —(condld.), 


provided ‘ that any cosharer, wish- 
ing to sell°or mortgage the whole 
or part of his property shall, on 
the receipt*of the price offered by 
a stranger, transfer it first to co- 
sharers who are descended with 
Lim from a common stoak and are 
closely related, then to the other 
cosharers of the village, and on 
their refusal to a stranger”, 


dield, that plaintiff's claim for 
pre-emption could, tot be allowed 
and no right of preemption arose 
in respect of an exchange of pro- 
perty. 4 
* SAMAR BAHADUR SINGH v. JIT 
LAL se te “ae 


Trust Decree obtained by one 
trustee— hen hinding on all per- 
sons tuterested in trust, 


See Citi] Procedure Code, section 
11, Exception VI zs Es 





—-Persons having interest 
iM 

See Civil Procedure Code, section 
92 zá T . 

Trustee de son tort— aiian- 
ability of Suit against. 

See Civil Procedure Code, section 
gz = ae on 

Unlawful obstruction — What 
does not amount to. 


See Criminal 


Procedme Cade, 
section 133 . x 


U. P. Municipalities Act, section 
326-— Whether nolice of suit neces- 
sary—Master’s  negligenct==A]isap- 
bropriation by servant. . 


See Negligence 


Usufructuary mortgage — #.x- 
proprietary, rights of --in favour of 
mortgagor—Abandonment of rights 
--Mortgdgce in possession of lands 
mortgaged fora period of 6 years— 


ellorigagee oh acetal subseguently 


@— Suit for restoration, whether main 
tatnable. 


Subsequent to the execution of a 
usufructuary mortgage of certain sir 
and &hudkast plots. by defendant 

“in‘favogr of plaintiff, the defendant 
allowed plaintiff to remain in actual 
possession of the land, without op- 
position and without claiming any 
right ae an ex-proprietary tenant, 
for G years. ‘Thereafter, the defend- 
ant pai} up a portion of the mogi- 

e 


PAGE 


Usufructuary mortgage, . 
—(contd.) 





the plaintitf took possession of so 
much of the land as corresponded 
to the mount paid up. Later on de- 
fendant dispossessed plaintiff of the 
remaining potion of the land also, 
In plaintifs sait for possession, 
held, that under the circumstances 
set forth above, the ex-proprietary 
rights whieh arose in favour of 
defendant must be considered to 
have been abandoned. The plaintiff 
was, therefore, entitied to be res- 
tored to possession, and the ex-pro- 
Eas rights must.be deemed 
| 


to have been abandoned hy ‘he 
defendant. 

TOLALI MISIR z. MUNESHAR 
KORRI Me . 


292 


mortgagor — Accounting limited to 
the malikana— Terms of mortgage 
— Sui for redemplou—Transfer of 
Property dd, section 77-—Inappli- 
cability of —Limitation, question of. 

According lo the terms of a usu- 
fructuary mortgage the mortgagees 
had to pay to the mortgagors an 
annual sum ar walikana, beyond 
which the latter agreed to have no 
further claim against the mortgagees. 
It was also stipulated that there 
should be no accounting except as 
to the walikana. In a suit for re- 
demption brought subsequently by 
the mortgagors, the Lower Courts, 
finding that no malikana was ever 
paid, granted a decree for redemp- 
tion on payment of the principal 
mortgage money after deducting the 
matlikana from the year in which 
the mortgage was executed to the 
date of suit. In appeal the mort- 
gagees urged (1) that as the mort- 
gage was a usufructuary one, they 
were not bound under section 77 of 
the ‘Transfer of Property Act to 
account to the mortgagors; and (2) 
that the nortgagor’s only means of 
recovering the arrears was by a 
’ separate suit and that the claim in 
respect of it was bared by limity 
tiou. eld, both contentions were 
untenable, and the decree of the 
lower court was right. 


Ld 
1 BEHARI LAL v, SHIB LAL oe 
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_ oo Mori ga gee 

to pay annual sum as malikana fo 
26 
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ee Recovery 
of rent— Suit by landlord ea goinst 
mortgagee— Mort@iigee's po8ition. 


See Landlord and tenant i 
d 


gage money and by agreement with ` 
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ee See Se ie ee ne OE A gs as 
Usufructuary mortgagee PAGE, e PAGE. 
—(congld.) Will— Want of capacity—Alldra- A 
a y bye tion of undue inflmence—Onus of 
Against lambardar. ŝ proof. s 


See Tenancy Act, section 207 (3) 


Waal property — Constructions 
built on— Plaintifs right tosse pro- 
perty seriously restricted — Removal 
of constructions Whether plaintiffs 
entitled to. 


Where as a result of certain 
constructions made by defendant on 
a well and a chabutra which were 
wagf property, the plaintiffs’ right 
to use the well and the cadutra for 


drinking water and for purposes of - 


worship and other occasions of 
festival and mourning had been 
seriously circumscribed, Ae/d, that 
` plaintiffs were entitled to gef the 
removal of the said constructions. 


PUTL] KUNWAR v, JANKI Das... 


518 


Onus of establishing capacity of 
a testator lies upon the propognder 
of the will but if the will is impugn 
ed on the ground that it was obtain- 
ed by undae influence, excessive 
persuasion or Moral coercion, the 
onus lies upon the objector to 
prove his case. A will should not 
be rejected merely upon suspicion, 
the decision mast be rested upon 
legal grounds established by legal 
testimony. E 7 

MOTIBAI HORMUSJEE KANGA 
v. JAMSETJEE HORMUSJEE KANGA 


Wronglul seizure—Order of ‘at- 
tachment—Subsequent dismissal of 
suit—Compensation, suit for. ° 


See Limitation Act, Aris, 3@ and 


747 | 49 . oe 
e 





THE END. 
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THE LAW’S DELAYS AND THE HIGH COURT. -~ 





In his speech delivered at the Lahore High Court Lord 
Reading dwelt: in forcible language on the law’s delays in 


India. “ After my arrival in India, ” said the Viceroy, “when, sae 


there had been time to make an examination, I was deeply 
impressed with the delays occurring under the present.system 
in the administration of civil justice and specially in the 1eco- 


very of the fruits of a decree by execution. These defects e 


attracted my attention through the complaints of commercial 
bodies, through the observations of the Privy Council in the 
cases coming before them, through the observations made by 
the members of the judiciary and the Iegal profession and 
through actual instances coming to my notice in the routine of 
administration. The flaw seemed to me not due to any want 
of energy or capacity in the courts but to the growth of com- 
plexity in the system the courts have to administer. It appeared 
to me that the ends of justice stood in some danger of being 
conquered and enslaved by the formalities of the law itself. I 
need not lay stress on the deplorable results which might 
follow such a process. It is a stage through which the ad- 
ministration of the law inevitably passes and has passed at 
different periods in England in more modern times. Steps have 
been taken in England to speed up the machinery of too old- 
fashioned a type for present needs and to simplify the technical 
process. I felt my duty to take all possible steps to purge 
our Indian administration of justice of the reproach of 
delays which may amount toa denial of justice.” Wih this, 
object in view a Committee has been appointed for the conduct 
of an enquiry into Indian procedure and conditiops with ae 


view to suggest methods for aceeleration or simplification of ° 


civil justice. This is a laudable object and a laudable aspiration. 


One of the chief ends of any civilised system of government 
is to secure to the people efficient, and at the same time, speed 
administration of °justice and it is only too true that justice 

delayed is often justice denied. Ifa litigant is able, with the 
. id 

aid of a long .purse, under the forms and processes of the 
coyrts to harass arfd ruin his opponent by protracted and weary- 
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ifg litigation, thatis a reproach to the Government and such 

defects *of procedure should be cured and removed. , Jt is true 

e that the Commitee will probably find many such defects in the 

. existing, procedure. But we have our ow» doubts as to whether 

any possible simplification of procedure will be found feasible 

so as tofnave a marked influence on the conduct of litigation. 

It is to be remembered that litigation in this country, specially 

in these provinces, mostly arises in respect of rights to and 

e` transactions in immoveable properties, more particularly, agri- 

ctltural land. The country is of large distances, its people are 

mostly illiterate and troubles and delays arising out of service 

of processes will always occur. Apart from this, the reforms 

which the ‘Comrhittee may be able to suggest will only deal with 

the trial of original suits. The delay which occurs in Indian 

=æ  ditigation is not caused so much by the length of the trial in the 

courts of first instance, as by the length of the time which may 

be occtipied in the appellate courts before a final decision is 

reached and our main purpose here is to invite the attention of 

° the Goyernment, and specially His Excellency the Viceroy, who 

has always evinced such a keen interest in the proper administra- 

tion of justice, to the state of affairs prevailing i in the appellate 
courts in these provinces. 


It is tobe borne.in mind that in appeals under the pro- 
cedure in India a litigant has not to do much. An appeal must 
be lodged in the district courts within 30 days, in the High 
Court within. 90 days, ande as soon as the notice of appeal is 
served on the respondent, the litigant’s duties come to an end, 
and it is for the appellate court to adjudicate upon the matter 
as quickly or with as great a delay`as it likes. For such 
delays in the decision of an appeal the litigant is very seldom 
responsible. The delay is due mostly to the undermanning 

- of the courts and it is to this aspect of the matter that we 
invite special attention. Budgets must now be under preparation 
both in the provinces and in the Government of India and we 
respectfully ask whether having regard to the figures to which 

*. we shall presently refer, it is not the duty of the Government 
of India and of the local Government to take immediate steps 

for the re-enforcing of the’ personnel in order that, in the words 

ef his Excellency the Viceroy, the Indian administration of 
*justice may be purged of the reproach of delays which may 
amount to a denial of justice. In the trial courts delay may 

be excused as in big cases, where tssues of custom or complic&ted 

= - guestions of fact arise and an enormous number of witnesses 
are examined, adjournments are sometimes inevitable. Witness- 

es fall ill, parties die and so on, but in the appellate courts if 
there were a sufficient number of judges, there ‘is nô reason why * 

an appeal i in the district courts should not be disposeds of within 
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less than 3 months. ’ No preparation of tHe record for tHe 
purposes of an appeal is required, and immediately the ffqtice of 
appeal is served,.the appeal becomes ripe for hearing; but With 
all this our District ‘Judges have such a large amount of cri- 
minal business to dispose of, sessions trials and appeals from 
Magistrates and revisiorfs and other miscellaneous busiffess, that 
they have little time to devote to the despatch of civil work. The 


result is that according to the official reports ¢the civil statements — 


of the High Court of Judicature at Allahabad) the average dura- 
tion of appeals in the district courts has been steadily.rising. “It 


was 143 days in 1917, 174 in 1918, 176 in 1919, 193 in 1920, 194 i 


in 1921 and 243 in 1922. It is to be noted thatthis is an average 
duration throughout the province. We know of sevetal districts 
in which appeals have already been pending for more than a year 
and even dates for hearing have not been fixed. It is stated im 
‘the note of the Registrar of the High Court appended to the 
civil statements for 1922, that it took an average df over 7 
months for a Subordinate Judge to dispose of an appead against 
a decree of a Munsif’s court and a District Judge over 9 months. ° 
The Munsifs are mainly occupied with petty suits. ‘Their-juris- 
diction generally does not exceed a thousand rupees and it is a 
reproach to the administration of justice that an appeal ina petty 
case should occupy an average of over 7months for disposal. 
It will be noticed that the average duration has been steadily 
rising and any efforts by the local Government by appointment 
of a few temporary additional Suhordinate Judges or Munsifs 
have proved absolutely insufficient to cope with the growing 
delays. What is required is a permanent increase of the Subor- 
dinate Judiciary including District Judges and Subordinate 
Judges. 


In the High Court the state of things is much worse. To 
our knowledge, in second appeals, in the vast majority of cases 
notices of appeals are served upon the respondents within 3 
months of the presentation of the appeal yet it takes over 15 
months for that appeal to be heard and disposed of. At the pre- 


i 
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sent day there are pending over 660 second appeals which were’ -° 


presented in 1922 and practically all the appeals presented iyi 
1923, which were not dismissed summarily under Order XLI, 
rule 11 ef the Civil Procedure Code, have notebeen’ even 
touched. This isa deplorable state of affairs. First Appeal? 
show a still greater number of arrears. In the pending files of 
First Appeals there are over 225 presented in 1921, over 425 _ 
appeals presented 1 in 1922, and of course practically all those, ` 
over 520 in number, which were presented in 1923. According 
to the rules of the High Court parties are required within a 
month af så of the arrival of the record from the lower court, 
-and of thé service of the notices of appeal on the respondent, to 
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apply for translation and printing of the evidence and of the 
paper btok and 14 days are given to deposit in court the expens- 
es When thcy asc called for. In the majority of First Appeal 
cases all that a litigant is required to do under the rules is done , 
and completed within six months, at the outside, of the in- 
stitutio of the appeal and yet it fs that First Appeals take 
ordinarily over 30 months to decide. This avoidable delay 
of at least 12 months, if not more, is due not to any fault of 
the litigant or to any defect in the forms and process of the 
cOurt or.to any want of energy or capacity in the Judges but 
solely to the fact that the Government docs not provide a suffi- 
cient number pf Judges to dispose of the business. The High 
Court file'has ‘been steadily growing and arrears as steadily 
accumulating. ‘The figures given on the opposite page show the 
*number of cases of each description pending on the first day of 
January of each year, and the number of fresh cases instituted 
the course in of that ‘year. 
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In civil business First Appeals occupy the most important 
place.» *It will be observed that the arrears in First Appeals and 
fresh . institutions every year have been growing steadily in 
volume. While in the ten years between 1890 and 1899 the 
average annual institutions were 283 only, the number of in- 
stitutiotfs in 1923 was 531. The arrear% on the 1st January, 1906 
were 535 while onthe ist of January, 1924 the number was 
1207. A glance over the table will show that the increase in the 


* number of First Appeals has been normal and steady and so 


far as one can see no decrease in the number of fresh institutions 
is to be expected in succeeding years. In passing it may be re- 
marked that tHe‘large number of institutions of First Appeals in 
1909 was due to the tremendous litigation arising out of mort- 
gage suits which were instituted owing to the Privy Council 
*decistons bearing on the question of limitation. First Appeals 
have to be tried with care and the stakes involved to the parties 
conéerned are very large indeed and every body concerned, the 
Judges*and the counsel, try to do their best but with the existing 
number of Judges we feel it will be impossible to keep down the 
arrears at all. They have been growing steadily from year to year. 


In addition to First Appeals, Second Appeals and Letters 
Patent Appeals, for which exact figures are available in the 
official statements, there is an enormous amount of other civil 
work which the High Court has to dispose of from year to year. 
There isa very large number of First Appeals from Order, 
some Of which like appeals from orders made on the Probate 
and Insolvency side by District Judges, involve substantial in- 
terests and are often complicated. ‘Then again there is a large 
number of civil revision applications, testamentary suits and 
business arising out of Privy Council Appeals. References made 
by the Local Government under Kumaon rules and others made 
by the Board of Revenue under the Stamp Act also consume a 
substantial amount of judicial tine. Then there are proceedings 
in the Divorce and Matrimonial jurisdiction of the High Court, 
which are gaining in number every year. In addition to all 
this civil business, there is ever-increasing criminal business which 
„must take precedence over civil business and must be disposed 
of as it comes before the High Court. More or less one 
ethousand-Criminal Appeals are presented every year. The same 


* is the number of Criminal Revision Petitions and of Criminal 


References made by the lower courts. The High Court originally 
consisted of a Chief Justice ande Judges. The seventh Pudge 
eas appointed in January, 1908, but this increase in strength 
made no impression upon the disposal of Rusiness and arrears 
continued to accumulate. Ever since May, 1920, two additional 
Judges have been appointed and now the numbet of Judges 
stands at nine but eve g Judges are cia aa with the 
work and the accumulated arrears. The judicial year consists 


i of tess ‘than 200) wor cikg dayg Assuming that a First Appeal 
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on an average occuples about a day for disposal (this is dn 

under-estimate), if two Division Benches consisting of 4 Judges 

were to hear continuously First Appeals alone, it would take ° 

them three years to dispose of the accumulated arrears jn First e 

Appeals alone, not to mention the ordinary first appeals which 

are being filed from day to day in the ordinary céurse of 

business, This is an extremely undesirable state of affairs. 

Delay in the decision of appeals owing to a darge accumulation ou. 

of arrears or any other reason is not only vexatious and in- +e 

jurious to litigants but is to be deprecated from all points of 

view. It induces very often dishonest debtors and other defeated 


litigants to file appeals for which there is no reasonable hope of ce 


success, simply with a view to ward off the evil day and to 
harass the opponent. Then again during the long period while 
an appeal is pending disposal, parties die and then their heirs 
have to be brought on the record, and fresh noticesissue; this leads 
again to further delay. Quick disposal of work would itself 
shorten thenumber of institutions and prevent congestione of the 
file from many other avoidable causes. What is needed jn the ° 
High Court is that the permanent strength should be 9 Judges 
including the Chief Justice. We must have at least two addi- 
tional Judges for a number of years to clear off the arrears and 
thus wipe off the reproach of the delay in the administration of 
civil justice. It is to be’ borne in mind that cases in which 
strong comments have been made from time to time by their œ 
Lordships of the Privy Council on the delay attending Indian 
litigation have been cases in which hot only was the trial in the 
original courts protracted but were also cases in which the pro- 
ceedings in the High Court had occupied many many years. 

As we have said above, the procedure guiding and governing the 
appellate courts is simplicity itself. The period of limitation for 
filing appeals is reasonably short. Its further curtailment by a = 
few weeks will have no effect whatsoever upon the despatch 

of the appellate work. For the existing delays in the appellate 

court no one under the circumstances is responsible. Judges in 

the High Court and in the District Courts continue to do their 

best but judicial work is exacting and onerous and no Judge 

can work beyond his capacity, and what is urgently required is’ 

the further strengthening of the judiciary throughout... 


e 
For the last two years the learged Judges of the High Court ¢ 
in the annual civil statements have been calling the attention of 
the Bocal Government to the urgent necessity for strengthening 
the judiciary in these provinces. It is to be noted that so far as, ~ 
we know the judicial department is not only a self-supporting 
department but actually contributes to the revénues of the 
sprovince. Aecording to the ancient Hindu ideals One of the 
paramourt, duties „Of the Sovereign tvas to administer “free 
justice to every one of his subjects without let or hindrance. 
Thoge days are gone and we npw livefin an age of calculations 
e d 
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and of economy; ‘but even in this age the people are’ entitled 

to denfand that though they may be called upon to pay dearly 

° for obtaining radress of their private wrongs, they should have 

e efficient, and-speedy justice administered out to them, not only 

in the trial courts, but also in the courts of appeal, They are 

further &ntitled to ‘say that before a sigle penny of the revenues 

collected by the Government from court-fees and judicial stamp 

mn duties is appropriated towards the general expenditure of the 

e* province, all reasonable demands of the judiciary should be 

nfet. This is purely a business proposition. We are putting 

it at the very lowest froma purely commercial point of view. 

Of course, revenue of no revenue, one of the duties “of every 

civilised government is to see toit that there are no avoidable 
delays in the adminjstration of justice. 


© œ Tit this connection we may prominently invite the attention 
of His Excellency the Viceroy and of the Local Government 
to one of the serious anomalies to be found in the practice of 
the Alfahabad High Court. There has been a long stand- 
ing peactice, due probably to the ever present neces- 
sity of all possible economy in the expenditure of judicial 
time, that all criminal appeals, not involving a sentence of 
death or of transportation for life and not being appeals by 
the Local Government against acquittal, are heard and dis- 
posed of by one Judge sitting singly. The anomaly is this 
that if a particular individual has a case involving a point of 
law in which the value of the subject-njatter is a rupee over 
Rs. 500 that case is heard and determined by a Bench of two 
Judges, but if that particular individual has had the misfortune 
of being convicted by a Sessions Court and sentenced to a term 
of ten years’ rigorous imprisonment, he gets the advantage of 
the hearing of his criminal appeal by one Judge only. It is 
, needless to say that a hearing before two Judges is much more 
satisfactory and much more expedient than a hearing before 
one Judge. Judges are not infallible, Idiosyncrasies queer - 
notions of right and wrong, and crochets are not unknown 
on the Bench. Before a Bench of two or more Judges there 
is a greater chance of commonsense and reasonableness pre- 
“vailing in the end. So far as we know in the Bombay, Bengal 
eand ‘the „Madras High Courts, the practice is uniform that 
* every criminal matter is always disposed of by a Bench of 
two or more Judges. This practice is a wise one and should 
be adopted in the Allahabad High Court too. But the adop- 
we tion of any such -rule would require addition of at least one 
Tudge, and having regard to the -great diffiqulty that one has 
to meet in inducing the Government of India or the Local 
Government to make up the undoubted deficieney ire the number e 
of Jifdges, it would appear, under the exigting -comditions, to 
be absolutely futile to appeal for a change in this particular 
prastice, ë i ae 
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.CORRESPONDENCE, » E ‘ 
To ‘ : - an . 
THE EDITOR, 
ALLAHABAD LAW JOURNAL, ig 
ALLAHABAD. - “* 
Sir, ; 


I am pained-to read in the issue of the Allahabad Law 
Journal, dated the 7th December, 1923, your remarks about the 
Provincial Judicial Service, and as President of the U. P. Judiciales © 
Service Association cannot help entering a strong protest 
against such an- uncalled-for and uncharitable attackt The 
Journal is conducted by the members of the Bar and a, vindi- 
cation of their claim to a Judgeship in the Journal is not out of * 
place. It is perfectly legitimate that they or, for the fatter 
of that, any body of men, should try to improve their lot and 
prospects. But was it necessary for that purpose to malign a 
body of public servants, who have so far, it must be conceded, 
furnished some of the best Judicial Officers in the country? 


You say that the members of the Provincial Service are œ 
not likely to be independent men, because they start life in an 
inferior position. This may be said of many filling some of 
the highest public appointments. Government servants generally 
begin life at the lowest rung of the ladder and some of the 
highest appointments right upto the Governorship of a Province 
in more than one Province, if not in all, are filled by officers 
who started as Assistant Collectors. 


Independence isa trait of the character of an individual 
and is not the monopoly of a particular body of men. It is 
impossible to say that every member of the Bar is a man of 
independent character as it is to assert that no independent man 
can be found among them. ‘The subordination of the Proyincial 
Judicial Officers to the District Judges is only a matter of form” 
and a charge of want of independence has never been-laid, 
against the Judicial Officers hefoye this. Who has ever heard. e 
that, in delivering the judgment of a case, a Judicial Officer 
was Influenced by a District Judge. It may be said to the credit 
of the District Judges, whether European or: Indian, that they 
never interfere with the discretion of Judicial Officers im fhe” 
discharge of their judicial duties, and a Judicial Officer looks to 
*his consciencé and conscience alone in dispensing justice. The 
speeches ‘of sore, eminent members of the Bar- in the focal 
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*Legislative Council bear ample testimony to the independence 
of the Judicial Service and the good work done by.them. It 
was, "therefore, cruel on your part to lay sucha charge against 
theni, . . 


As for legal knowledge and wisdom, they are not and shall 
never be the monopoly of a partiĉular body of men.’ The 
invaluable and magnificient services rendered by one of the mem- 
bers of the Prowincial Service, who worked in the Allahabad 

e* High Court for a period of 30 years, have already been referred 
fo by you. Other instances can be multiplied. You need not 
have travelled outside the Province when your own Province 
could have offefed sufficient material to refute your contention. 
I need nót refer to the inexpediency of, if not the embarassment 
caused for various reasons, both to the Court and the litigants 

* concerned, by persons in good active practice being appointed tem- 
porarily to acting posts in the very courts in “which they are 
practising. Out of the three permanent high judicial posts held 
by Indians here and in Oudh, one which was held till recently by 
a member of the Provincial Judicial Service has already been 
givén to a member of the Bar in Oudh and one has been filled 
in by the appointment of.a Barrister Judge here. The Provincial 
Service was left with but one appointment. Out of the two 
additional posts one has already been given to a member of the 
Bar and the giving of the other to the Provincial Judicial 
Service is a bare act of justice. 


Then you say that the raembers of, the Provincial Service 
take up service early in life and live in comfort and so they 
should not have the highest appointments. This is fine logic 
indeed. For life-long service of the country and the King the 
reward is to be/that the highest judicial appointments are to be 
shut out. One who is or has been in the Judicial Service knows 
how hard-worked a Judicial Officer in this province is and how 
dificult he finds tọ make both the ends meet on the poor initial 
salary he gets. To call such a life one of ease and comfort is 
to shut one’s eyes to hard realities, and no impartial man with 
any grain of commonsense in him would accept this reasoning 

, for a snoment. 
As regards the experience and work actually done, it is 
e hardly possible for any member of the Bar to handle a larger 
number of cases than a Judicial Officer of the same standing. 
A Judicial Officer at the time he is elevated to the Bench of a 
High Court has behind him the xperience of all sorts of cases, 
-both civil and criminal, and of several districts in a province 
and acquires a judicial bent of mind, not always found among 
those accystumed to look at only one side of the question, 
Under the circumstances it was quite unfair “for You, to analign 
the Provincial Service and to press thal thee men btlonging to 
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that service be kept ‘perpetually under a subordinate position 


and be not allowed to reap the just fruits of their life-long - 


labour. In urging your claim, which you had every righteto 
urge, you have gone out of your sphere to condemn us unheces- 
sarily, and I, therefore, request and hope you will show “us the 
courtesy to publish thise rejoinder, in the next issue of the 
Allahabad Law Journal. 
Yours ruly, 
ArzAMABAD, - JAGAT NARAYAN BAHADUR, 


4th January, 1924. Retired Judge and President of the 


U. P. Judicial Officers? Association. 


We regret to observe that this letter does not display that 
“judicial bent of mind” and that cogency of argument for which 
the members of the Provincial Judicial Service have acquired a, well-, 
deserved reputation. The letter indeed furnishes an apt illustration 
to the well-known observation that a Judge when he assumes the 
role of an Advocate is seldom a success. Though we keenly regret 


the fact that any remarks made in this Law Journal shotld have , 


hurt the susceptibilities of the esteemed President of tha U.P. 
Judicial Officers’ Association or of any other member of that Asgocia- 
tion, we confess that we are still unrepentant. The President has done 
us wrong indeed in assuming that this Journal is conducted by the 
members of the Bar for the protection or the vindication of their 
, own interests as such in competition with the interests, Jet us say, 
of the judiciary in these Provinces. We have endeavoured to the 
best of our lights to adopt an impartial attitude in all matters con- 
nected with the judicial administration of these provinces. We 
.regard both the Bench and the Bar as belonging to the same pro- 
fession of law which has the same object and aim in view, namely, 
the proper administration of justice. We have borne testimony 
on more than qne occasion to the ability and integrity of the members 
of the Provincial Judicial Service in these Provinces. We have striven 
to uphold its dignity and prestige. We know how hard-worked they 
are, But all that is not germane to the present discussion. The 
real point is this: is it in the interests of the proper adminis- 
tration of justice by the High Court that some of its Judges 
should be recruited from the ranks of the subordinate judiciary 
in the Province? It is not a question of this individual or 
that. Every gencral rule may seemingly involve a hardshjp toa 
particular individual in any particular case. But as a general 
rule we venture to maintain that such recruitment is neithey desirable, 


nor wise. It is of the utmost importance that decisions fendered in @ 


the High Court should not merely be*just and in accordance with law, 
but ethat administration of juglice therein should inspire and 
command public confidence and respect. On the Bench of the 
highest Court in the Province mere ability is not a sufficient quali- 
fication, something more is required, a broader outlook on ‘life, a 
wider knowledge of men and affairs, a freedom of spirit, an in- 
? dependence of mirfd, a fearlessness, a- complete sense of equality 
with one’se colleagyes. These are things which, we say it without 
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meaning any offence to anybody, are not fikely to be developed 
in the cgurse of a cramped life spent in a subordinate seryice, An 
offigial career in the Indian Civil Service is vastly different from 
one im the Profincial Civil Services under the existing conditions, 
There are traditions, rights, opportunities, an spirit-de-corps among 
all the members, from the highest to thy lowest, of the Indian Civil 
Service that are totally lacking*and absent inthe Provincial Services. 
Can any reasonable man deny that the Provincial Services are regarded 
by everybody as inferior to the Indian Civil Service in every way, 
socially, politically and-in point of power and prestige? How many 
- District Judges belonging to the Indian Civil Service ever return a 
call of a Munsif or a Subordinate Judge? How many Commissioners 
or Collectors ever return a callof a Deputy Collector? Is‘ it candid 
or true or agcurate to say that the subordination of | the Provincial 
Judicial Officers to the District Judges is ‘only a matter of 
form”? Is it not very real indeed, and much more than a 
mere matter of form? No one suggests that in judicial matters 
any District Judge ever interferes with a Subordinate Judge ora 
Munsif,”° nor does a District Magistrate and Collector presum- 
ably de so in the judicial duties (Revenue and Criminal 
case-work) of the Deputy Magistrates and Collectors, but all the 
same. Ueputy Collectors are regarded as subordinates of: Collectors. 
Then again (and very rightly so), with what awe and reverence do not 
members of the Provincial Judicial Service look upon the Chief Justice 
and Judges of the High Court? Is not there a life-long subordination? 
Is it so very unjust, after all, to apprehend that an officer who had 
spent the best portion, the most active and virile, of his life, in such 
subordination, might, when he finds himself one morning all of a 
sudden elevated to a position of equality with the Chief Justice and 
other Judges of the High Court (including the Judge in the English 
Department), allow his mind to be unduly influenced by the opinion of 
his colleagues on the Bench and might also aot be ableto assert him- 
self if occasion so demanded. «nd if such an apprehension exists, 
is it an absolutely groundless: apprehension? And if such an apprehen 
sion is given expression to in a journal devoted to the cause of the 
proper administration of justice, can that writer, in fairness and 
candour, be accused of making a ‘‘ cruel attack” and ‘‘maligning” the 
members of the Provincial Judicial Service? These are questions 
which we will not pause to answer. - 


. 


It is unreasonable to urge that attention should be confined to 
this Prowince and “any reference to experience gained or practice 
prevailing elsewhere in British India or in England is improper or 
yncalked-fay, The Provincial Judicial Services in Bengal, Bombay 

eand Behar and Orissa are as gompetent, as independent, as able 
and learned, as hard-worked as their brethren in these Provinces, 
The County. Court Judges in England are similarly equally Well- 
qualified. The fact, however, remains that a County Court Judge 
has meyer been appointed a Judge of the High Court in England, 
nor a member of the Provincial Judicial Service$ in Bengal, Behar 
and Orissa and Bombay a Judge of the High Court jn those Pro- 
vinces (with one or two rare exceptions). One “swallowedoes not 
make a summer. One or two Ranades, one or two Promdda Charan 
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Banerjis may prove that every rule has anexception but do not dis- 
prove the gule itself. In our opinion senior men at the Bar *ppssess- 
ing requisite ability and experience are more suitablg for appointment 
to the judgeships of theeHigh Court than the members of the Provin- 
cial Judicial Service, and, also, let us add, than the, members of the 
Indian Civil Service. Let people; like our correspondent}, suggest 
that our opinion is in reality the offspring of a desire on our part 
“to improve the lot and prospects” of the members of the Bar, We 
will not condescend to refute such an insinuation® 


The President of the Association speaks of the rights of the 
members of his Service to ‘‘ reap the just fruits of life-Jong labour” in 
the shape of a judgeship of the High Court. We do not see the force 
of this argument, The Provincial Judicia] Service has.its limitations. 
The members know, or ought to. know, how far they càn rise and what 
posts should be open to them. If with this knowledge any gentleman 
joins the Service, he cannot complain that he had not the oppostunity 
of obtaining a particular appointment of which no promise was held 
out to him, or none should ever have been held out. We appreciate 
what the President says about the hard and uncomfortable life a 
Judicial Officer leads, That may be so, but with al] that, the Service 
continues to attract an ever-increasing number of gentlefhen of 
ability and merit, Supply far exceeds the demand. ‘The waiting 
list in the High Court for Munsifships is always full, At the last 
sitting of the Selection Board no less than 55 gentlemen attended 
for personal interviews, and very few were selected for the available 
vacancies, These 55 gentlemen were, we are credibly informed, 
selected and invited for interviews out of a list of 175° names or more, 
Surely it is not the ambition of becoming a High Court Judge which 
allures and induces suchdarge numbers of men to endeavour to enter 
the Service. ‘The truth of the matter is that the Bar is over-crowded, 
a career at the Bar is attended with great risk and uncertainty, 
competition is fierce and struggle keen, and worries and anxieties 
great. Membership of the Provincial Judicial Service, on the other 
hand, offers security and dignity, and freedom from anxiety. It is 
a life of ease, may be, moderate ease. Scale of salaries in India is 
preposterously high, and the present emoluments of the Judicial 
Service with a definite annual increment and with a definite prospect 
of obtaining one of the listed posts, are by no means to be despised. 
After all no one compels any man to leave the Bar. Let him strive 
and struggle there and prove his mettle. If he survives in the struggle, 
and wins his way through and climbs the heights, and provesthimself, 
worthy, he is the person in accordance with the established traditions 
in England best fitted for elevation to the High Court Bench. If 
any one harbours.such -an honorable ambition, let him stick to the # 
Bar, breathe its freer atmosphere, and qualify himself for the Bench 
by upholding by his conduct the dignity, the honour, the independence 
and the best traditions of the Bar. If, on the other hand, he prefers 
at the threshold of his career the good things offered by the Pro- 
vincial Judicial Service, let him with a good grace submit himself tq 
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Se Ae NOTE, . 
Mr. Inverarity. ` as 


Tue death of Mr. Inverarity removes a well-known figure 
e from the ranks of the Bar in India. He was a leader not 
onty of the Bombay Bar but was also held in great respect and 
* esteem throughout India. His fame asan Advocate of con- 
summate skill, - absolute fearlessness and independence had 
travelled far and wide. He came from a family intimately 
connected with India for about a century and was himself 
© orn in Bombay in 1847. He was called to the Bar in 1870 
and after practising for 53 years passed away on the 4th 
Decembtr, 1923. We are glad to learn that one of his last acts 
of public service was his giving evidence before the Indian 
*Bar Committee and it is reported that in his evidence he 
cordially supported the scheme for the constitution of an 
Indian Bar and he lent the weight of his authority in favour 
of the claims of the, vakil section of the Bar to absolute 
equality of treatment and of status. From the character- 
sketch of Mr. Inverarity published in our contemporary, the 
e Bombay Law Reporter, and from .the references made to 
him in the Bombay High Court, we are able to form an 
idea of what kind of man Mr. Inverarity was. His intellect 
was keen, vigorous, powerful and analytic, his style of argument 
was straightforward, argumentative, plain and homely, his 
memory was phenomenal. It is said that he never purchased 
any law books or subscribed to any law reports. ‘Throughout 
his life he did all his reading in the High Court Library or in 
his chambers yet his mind was a veritable house of case-law 
and legal principles and his judgment was so sound and legal 
acumen so keen that his opinions were highly prized by the 
suitors. Of his independence one story may be repeated as a 
characteristic of the man. Inthe course of the hearing of an 
appeal Shortly after Mr. Inverarity had opened a case for the 
appellant and had scarcely uttered a few sentences when one 
sof the Judges began to say something about the case to his 
colleague, Mr. Inverarity, after patiently waiting for a couple of 
minutes, said: “Your Lordship has no business to speak to your 
colleague about the case when cofinsel is arguing before you.” 
This rgmark can also profitably be made with some justification 
in many other courts in India. Another instance was one in 
which Mr. Inverarity put down the tendency of some Judges _ ` 
to get rid of the case hy suggesting a comprdimise, ngt mainly ° 
sometimes, with the object of doing good to the parties but 
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probably with a vitw to save so much worry and trouble to 
themselyes. Mr. Inverarity would say to such suggestions 
“Tam here, my Lord, to argue the case of mygclient and nòt toe 
advise him to compsomise it?” This was a just observation. e 
Counsel are retained and paid because suitors want their services 
in the prosecution of their case and not that they should, after 
they have pocketed the fee, save their labour and time by 
suggesting and, by implication, insisting spon a compromise. 
Time is removing the old giants of the Bar in India. It ige 
only a short time ago that Sir Rash’ Behari Ghose passed aWay « 
and now it is Mr. Inverarity. ` 


LAW LIBRARY. ° 





The Behar and Orissa Municipal Act (VII of 1922) with a 
commentary thereon and other laws relating to Municipalities, 
by S. K. Sahay, Bar-at-law, Chairman of Ranchi Municipality 
and Vice-Chairman of the Ranchi District Board, with an in- 
troduction by M. G. Hallett, B. A., 1. €. s., Secretary to the 
Government of Behar and Orissa, Ministry of Local Self- 
Government ; Butterworth & Co.,.Calcutta. ` 


This is a commentary on the Behar and Orissa Municipal 
Act of 1922. The book. may appear to be one only of provincial 
interest but, as is well-known, one of the chief results of the 
working of the’ reforms during the last three years has been 
the further development of local self-Governmerit and the 
legislation in all provinces has proceeded much on the same 
lines in regard to matters of election of members and of powers 
conferred on local authorities. From this point of view this 
work may be commended to readers outside Behar and Orissa. + 
The commentator has added useful notes to the various sections ` 
of the Act. There are numerous cross-references facilitating 
ready reference. In addition to the Act and rules numeroug 
other acts related in some way or another to Mufhicipal ad-e 
ministration are reproduced, for eXanfple, the Bengal Vaccination 
Act, and Rules, the Cattle Trespass Act, Local Authorities 
Loans Act, and rules made thereunder, the Government Buildings 
Act, Ferries Act, the Primary Education Act, rules relating 
to sanitation, pilgrimage, election offences and accounts are 
e all to be fqund in this volume. This is really a compendious, 
and Comprehensive Municipal Manual.for use in Behar, and, as 
such, we ae doubt it will meet with a favourable reception, 
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* Ghose’s Diary ‘for 1923, compiled by °J. N. Ghose, M. C. 
Sarkag 4nd Sons, Harrison Road, Calcutta. E 


We have received a copy of Ghose’s Gem Diary and of 
Ghose’se Lawyer’s Daily Diary for 1924.° The Gem Diary is a 
small thing givitig a small page to a day. The Lawyer’s Diary is 
a more’ambitious production. It contains a lot of legal in- 
formation relating to limitation and stamps and court-fees and 
model forms of nrortgages, wills, and conveyance. ‘There is an 

** alphabetical list of Imperial Acts for daily use and a short . 
e digest of recent cases decided in Calcutta. It may be useful to 
people even outside Calcutta. 





The Law of Motor Vehicles in India, by Diwan Bahadur B. 
Bavanandam Pillai, I. S. O., Deputy Commissioner of Police 
and Justice of the Peace, Madras; Nathon & Co., Mount Road, 
Law Pitblishers, Madras, 1923. 


This is a useful book dealing with the statutory Rules and 

s Regulations in relation to motor vehicles in British India. The 
Indidn Motor Vehicles Act (No. 8 of 1914) is by itself not very 
‘illuminating. The rule making power of the Local Government 
under sec. II of the Act is extensive, and in pursttance of that 
power rules have been’ framed by the various Local Governments 
and by the Government of India. The learned author has in 
this book reproduced the Motor Vehicles International Circula- 
tion Rules as well as the Motor Vehicles Indian States Rules. 
Rules made by the Bombay, Calcutta and Madras Local Govern- 
ments are also reprinted. It would have added to the utility 
of this book if rules made by the other Local Governments had 
also been included. There is a short epitome covering Io pages 
of notes of cases decided in England of general importance 
regarding various matters arising out of the use of motor 
vehicles. Extracts from the English Motor Car Act of 1903 
are also given. Thé main Act of 1914 is concisely and correctly 
annotated. We have no doubt that the book will prove useful 
but we would suggest that for the purposes of reference, com- 
parison and usefulness throughout India, rules made by all 
Local Administrations should be included in the next edition. 
There is the usual table of cases and a general index. The get- 
+ up is very ‘neat. i 
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NOTES, T 





The Douglas Trial.—There can be no two opinions but that 
the defendant deserved the very moderate sentence passed upon 
him by Mr. Justice Avory last week at the Central Criminal 
Court for libel. From a professional standpoint, however, the 
more serious side of the case lies in the action of the,counsel 
for the defence. When the Attorney-General is constrained to 
say—we quote from the The Times report. 


“The Jury had heard Mr. Churchill give his evidence, and had 
heard the speech of Mr. Hayes in which he spoke of the hide of the 
rhinocerous, the reckless gambler with human lives, and all the other 
vile epithets hurled at him, Did they think it was a pleasant ordeal 
to have to prosecute a man like Lord Alfred Douglas for false and 
unfounded charges when there was no limit to the mud thrown at one 
by the scavengers of the gutter so Jong as one could find a counsel 
who would abuse the ficence which was generally so faithfully 
observed by members of the Bar? He could make any insinuation he 
pleased and make.any attack he pleased on a man who had been in 
the public eye, who knew perfectly well that if he faced the ordeal of 
a prosecution the*expuosed himself to the risk of mud and yile abuse 
of any sort being flung at him, and his only refuge being that he 
could deny the truth of the statements.” 


and Mr. Justice Avory in his summing up stid— 

“Iam bound to say that after a long experience at ‘the Bar and 
on the Bench I do not believe that any learned counsel in any Court 
of justice has ever been allowed greater latitude than has beengllowed 
to Mr. Cecil Hayes in this case. He addressed you the previous’ 
morning at considerable length, and until the adjournment his 
observations were a mass of irrelevance to any issue ydu have to e 
determine. Until he came to tell you What evidence he proposed to 
adduce in support of the plea of justification, his speech was a diatribe 
on pOliticians and vituperative aluse of Mr. Winston Churchill,” 


it is clear that the matter ought not to be allowed to resj, and 
for the honour of the Profession the conduct of counsel should 
be seriously considered by the Benchers of his Inn. No one 
*wouldsuggest fo? a moment that freedgm of speech at thee Bar 
should be turtailed in the slightest degree, but liberty must 
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not be degraded to licence and the privilege of counsel must not 
be sed to make unwarranted personal attacks evtn at the 
Se a disgruntled client—The Law Times; 457. 





The ‘Abuse òf. Advocacy. —The ingependence of the Bar, 
which has long been recognised as essential to the administra- 
tion of justice in the Courts, involves a sense of responsibility 
which, happily, is farely wanting. Whenever a member of the 


*"Bar does violate the traditions of his calling by allowing his 
e privilege to degenerate into licence, the profession, no less than 


the public, have good reason to make an earnest protest. One 
may hope, therefore, that the strong condemnation by the 
Attorney-General of the extraordinary speech which Mr. Cecil 
Hayes made in defence of Lord Alfred Douglas at the Central 
Crimihal Cougt—a speech which, in its malignity and baseless- 
ness, aggravated the gross offence, of his convicted client— 
will be followed by some inquiry by the Benchers of his Inn 
einto conduct which was condemned by Mr. Justice Avory as 
” well ag by Sir Douglas Hogg, and which has been the subject 
of most vigorous comment in the Press in all parts of the 
country. The recognised rules of advocacy permit an advo- 
cate to do all that he honestly can for his client, but they cer- 
tainly did not justify Mr. Cecil Hayes in adding his own calum- 
nious attack upon Mr. Winston Churchill to that for which his ~ 
client was sent to prison for six months. “An advocate,” 
said Sir Alexander Cockburn, in his cJassic definition of the 
functions of the Bar, ‘should be fearless in carrying out the 
interests of his client; but I couple that with this qualification 
and this restriction—that the arms which hé wields are to be 
the arms of the warrior, and not of the assassin. It is this 
duty to strive to accomplish the interests of his clients per fas, 
but not per nefas? A member of a learned profession ought 
never to stoop to regard himself as a mere hireling—a point 
which is emphasised by Dr. Showell Rogers in his admirable 
brochure on ‘The Ethics of Advocacy ': 

‘*Counsel ought never to sink his own individuality so far as to 
pecomeethe aller ego for all purposes of every knave who can find a 
guinea to employ him; and he is not bound,,indeed he is bound not 
go employ. knavish artifices in a knave’s defence. He must never 

è forget that the stream of his forensic eloquence should flow from him 
-as through a purifying filter; and it behoves him to guard against 
opening the sluices of words regardlgss of evil consequences to others : 
and he is not to regard himself, nor allow himself to be used, as a, 
mere ‘ conduit pipe’ for the transference of matter, be it never so foul 
or vile.” e 

This istan excellent statement of the fqrensic obligation 
whicly Lord Alfred Douglas’s counsel did not observe’ He 
saw fit to justify the libellous statements of [fis e by repeat- 
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ing them as his owf personal views. He is protected by fhe 
privilege of the Bar from the proceedings which méght have 
been taken against him had he made his scugrilous speech in 
some place other than a Court of Justice; but he is not pro- 
tected from the censure of those-whose business it is to guaid 
the honour of the Bar.eLaw Journal, 595. ° 





Police Methods and the Standard of Justice.— Another ° 
case of doubtfully just methods in the practice of inferior tribu- e 
nals has afforded the Lord Chief Justice a fresh opportunity . 
for the assertion of the Court's determination io maintain the — 
highest standard in the administration of justice.” In a case 
before the Court of Criminal Appeal this week (Rew v. Goss, 
December 23), where the appellant had been convitted at 
Cheshire (Knutsford) Sessions of housebreaking, and kad been 
sentenced to three years’ penal servitude, it appeared that, 
before the two principal witnesses were taken to idehtify the, 
accused person, the police took them into a room andeshowed” 
them a number of photographs, and the witnesses picked out 
the photograph of the appellant. No doubt there are circum- 
stances in which the police may legitimately use photographs, 
but they cannot do so without suspicion of ‘coaching’ when the 
question isthe identification of the very person whom the wit- 
nesses are afterwards going to see. That is a course which 
the Courts will not countenance, and the fact that what had 
been done in this case made it possible that a suspicion of un- 
fairness, however unfounded, might arise, was sufficient to in- 
validate the proceedings. The Court accordingly quashed the 
conviction, the Lord Chief Justice remarking, in his judgment, 
that ‘It is not sufficient that what is done in these matters shall 
‘be fair; it must also be manifest that nothing is done which ° 
could be unfair.’ Following on the warning to Justices in 
The King v. Hurst and others, where Lord Hewart was em- 
phatic in declaring that ‘the rule is that nothing is ‘to be done 
which so much as creates even a suspicion that there has been ,* 
an improper interference with the course of justice,’ gnd the 
observations of Lord Justice Atkin in Schrager’s case (adopting 
Lord Reading's dictum) that ‘It is of as much . ymportancg 
that justice should seem to be fair administered°as that ite 
should in fact be so,’ a clear indication is given to all concerned 
in the ania of theslaw—whether it is the police or 
other functionaries—that the highest standard of fair play 
be observed in all proceedings, and that the ‘Superior Cdurts 
will insist, in ever} case (civil or criminal) on its str ict obser. 
e vance, —Law Journal, 580. 
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° WE reproduce’ a short note from an off volume of our well- 
known ¢ontemporary, The Calcutta Weckly Notes (25,'C. W. 
N.,%c x) which we dare say will be found of some interest :— 
“ PRESTIGE OF THE SUBORDINATE JUDICIARY, HOW UNDERMINED. 


“ We publish elsewhere a letter from a mofussil correspondent draw- 
ing attention to the discourteous treatment that the Additional 
District Judges recejve from the District Judges who are members of ‘ 

e *the Indian Civil Service. The correspondent further complains that 
e the District Judges issue standing orders which fetter the discretion 
of Additional Judges in the discharge of their judicial duties and this 
notwithstanding.the fact that the issue of such orders is forbidden ‘ 


by the High Court. The High Court may very well issue a circular } 
letter to the District Judges on these questions for remedying the 
complaints. All the same we would suggest to the members of the } 


Provincial Civil . Service to cultivate greater self-respect. Having 
etegard to the treatment that the members of the service are apt to 
receive from the time they serve as Munsifs, one does not wonder 
that they should have little of self-respect left in them by the time 
they climb to the upper rungs of the ladder, As our correspondent - 
points out, the Munsifs have to curry favour with the Judge’s sherista- 
dar and the District Judge is much too high a personage for them. ° 
We are afraid that there is too much checking and counter-checking 
of the work done by the memberg of the Prowincial Civil Service, If 
there were less of interference with them, they would surely acquire 
greater independence and self-respect.” . 
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THs EDITOR, 
ALLAHABAD Law JOURNAL, 


ALLAHABAD. 
DEAR Sir, 


Like the-clever advocate that you are, you have argued the 
,case on Behalf of the Vakils very weli but there is more 
ingenuity, more rhetoric thén sfibstance in your arguments. For 
rears past the Vakils have been agitating that the posts of 
istrict Judges should be thrown open directly to the Bar and 
this has been done at our expense. An acting High Court Judge- f 
ship is given to a member of the Provincial* Service and you 
grumble and growl. This is your impartiality. It.is adebat- e 


able qatestion as to whether the appointment of ‘trainede la@yers j 
as Judges—the, English -method—gives aay a than the i 
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continental method of appointing Judges from among the subor- 
dinate judiciary. Much can be said on both sides. Men who 
have gained some experience by practising a few years “‘atdhe 
Bar and then have been appointed as Munsifs*and havé risen 
to Sub-Judgeship and Judgeships after further experiente, who 
have (to quote your language) week after ‘week had.cases of 
all descriptions and importance and complexity argued out be- 
fore them, who have learnt how to sift the evidence, interpret 


documents, who have by their honesty, integrity and competence, , 


( your language ) won the esteem and respect of the Judges on 


the Bench ( see what Justice Walsh has said about Munsifs and ° 


Sub-Judges in his book “The Advocate : his aims.and aspirations”, 
also the annual statements of the High Court) and of-the public 
at large, who have tried important original suits and decided ap- 
peals— are these men unfit to become High Court Judges ?, . 

You say that their want of “independence of judgment” is 
the result of their ‘long-continued subordination’. There is no 
proof: you assume this to strengthen your arguments just as you 


assume that the service men have no breadth of outlook gn.life, ° 


that they are wanting in a wider knowledge of men and affairs, 
‘they are wanting in a freedom of spirit, an independence of mind 
and fearlessness. A Munsif or a Sub-Judge handles more cases 
during the course of a year than the most successful legal practi- 
< tioner, and in breadth of outlook and the knowledge of men and 
affairs, they are in no way inferior to the legal luminaries of the 
High Court or the District Court. , 


You ask how many District Judges ever return the call of a 
Munsif or Subordinate Judge. May I know how many District 
Judges return thé call of a High Court Vakil or how many High 
Court Judges. return the call of a High Court Vakil? Both of 
us sail in the same boat. If you do not lose your “fearlessness” 
and independence by “ Milording” the High Court Judges and 
“worshiping” and “honoring” Munsifs and Sub-Judges—if 
you do not lose your ‘ fearlessness’ and ‘ independence’ by the 
Judges not returning your calls, surely we do not lose those 
qualities by our being subordinate to the District Judge in ad- 
ministrative matters only. E À 

You say “ the Provincial Judicial Services in Bengal, Bombay 
and Bihar &-Orissa are as competent, as independent and as able 


and as learned and hard-worked as taeir brethern in these Pro- ° 


vincgs”. Pardon me, you are wrong in this assumption. The 
U. $ Provincial Service men dre far superior to the service men 
in other provinces. The reason is that the legal profession 
in these provinces is not so paying as in those provinces. A suc- 
cessful District Court practitioner in Bengal and Bihag earns, say, 
Rs. 2f00ato Rs.. 3,000 per month. Here in these provinces—leav- 
ing a few — income of a, leading District Court 
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practitioner very ,seldom*runs to three figares—on an average it 
is about Rs. 500 or Rs. 600. If you have any doubts in this 
majtet, you might consult income-tax officers. Thé result is 
that im other provinces the first class men, stick to the Bar and 
second «class “men take up service while in these provinces the 
picked men, the best of them take up service. My argument 
is further strengthened by the fact that while outside these 
provinces service men have been failures (barring of course 
Ranade) here in tlfese Provinces the service men who have been 


**raised to the Bench—Sir.P. C. Banerji, Kanhaiyalal, Lalgopal 
e Mukerjisevery one of them has been deservedly praised by 


their colleagues, by the members of the Bar and by the public. 


It might be conceded that in the service there is no one of 
the calibre of Sir Tej Bahadur Sapru and Sir Sunderlal—but 
such men would not accept High Court Judgeship, and those 
vakils who would, are not much better than the service inen. 
(l do net mean any disrespect towards any particular member of 
the Bar). 


*  Yoy say,“ the Provincial Judicial Service has its limitations. 
The «members know or ought to know how far they can rise and 
what posts should be open to them”. The Provincial Judicial 
Service has no limitations whatever. They know and they ought 
to know that they can rise nol only to Hgh Court Judgeships 
but that they can rise higher still and become Law Members of 
the Viceroy’s Council. They know very well that their fore- 
runners have turned out excellent Judges and they too will 
turn out as good ones provided they Are not deprived of the 
opportunity by the insistent clamours of the members of the 
Bar. If every struggling practitioner can carry. the Judge’s wig 
and gown in his green bag, there is absolutely no reason why a 
Munsif should not reserve a corner in his office box for such 
wig and gown. 


For once at least let “class” representation be ignored. The 
service men do nof want any favour, they want justice; they 
should not be pushed aside simply because they are service men. 


You are a party to this controversy, you cannot be the 
Judge. Let an impartial tribunal decide whether the service men 
‘are not as good as, if not better, than the Vakils who are keen 
en seturiag Judgeships and let our masters, the tax-payers, de- 

®cide whether they will hays Ar seivice men or C3 Vakils. (I 
do not mean anything personal to any Vakil). os 
. C B. 


[Our learned correspondent has largely drawn on his imagination 
for his facts, and we will leave it to our readers tosjudge of the sound- 
ness of his arguments and of his conclusions, He had almost pro- 
voked us to embark upon comparisons. But we would dg na such ° 
thing. * Comparisons are odfous. —Ep,, A. L. J.J 
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Sanjiva Row’s All India Civil Court Manual, revised and 
brought up-to-date, by A. K. Nanniab, B. A., B. L., High Court,” ® 
Vakil, Trichinopoli; Imperial Acis in two volumes, 4th cditién, e 
1922-23. i 

This is, in our opinion, the most useful of al the various -e 
Civil Court Manuals in the market. It is extremely well got 
up on thin durable paper, is of reasonable size and is practically 
up-to-date. The important Acts like the Government of “India 
Act of 1919, Income Tax Act of 1920, the Charitable and Reli- 
gious Endowments Act of 1920 are reproduced. Notes of 
cases in the foot-notes are very accurate and very instructive. e 
All the major Acts of any importance are included*in the 
Manual. The first volume contains Acts beginning with the F 
Acting Judges (Act of 1687) and concludes with “the Lunacy 
Act VI of 1912. The second volume contains the remaining 
Acts in alphabetical order. We cordially commend this Manual 
to the notice of the profession. i 


maaamo ee 


(r) Sanjiva Row’s Indian Registration Act (Act XVI of 
1908), 2nd edition, 1923. 

(2) Sanjiva Row’s The Guardian and Wards Act and the 
Indian Majority Act, 3rd edition. 


(3) Sanjiva Row’s Indian Railways Act, 2nd edition. = 


(4) Supplements for the years (1916—1922) to Sanjiva 
Row’'s Specific Relief Act, the Indian Contract Act and to the 
Presidency Towns Insolvency Act, the Indian Easement Act and 
the Law of Arbitration (1922-23). re 


We have received with pleasure the above described publica; 
tions from the Law Printing House, Madras. ‘Tlie law books 
associated with the name of the late Mr. Sanjiva’Row are a 
well-known to the profession. Mer. Sanjiva Row developed a? 
method of his own for annotating the various Indian Statutes 
and it is needless for us to describe the merits, the accuracy, 
the fulness and completeness of his annotations. The Icarned 
editors have thoroughly revised and brought up-to-date Sanjiva 

e Row’s compjeniaries on the Indian Railways Act, ihe Indian 
Registration Act*and the Guardian and Wards and the Majority 
Acts. We S examined these books, with scme care and havẹ 
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found that.all available cases have been grouped together’under 

relevarft heads and the author’s methods have been faithfully 

and diligently epursued. The publishers have not thought it 

expedient probably to bring out new éditions of Mr. Sanjiva 

Row’s commentaries on the Indian Contract Act, the Specific 

Relief Act, the Indian Easements Act,*the Law of Arbitration 

and the Presidency Towns Insolvency Act. What has been 

done is ‘that supplements have been published in which cases 
e. decided between the years 1916 to 1922 under the above men- 
tidned Acts have been carefully collected under the relevant 
sections of the respective statutes. These supplements bring the 
commentaries ‘dn these Acts up-to-date and those who possess 
the original editions will find it useful’to bring them up-to-date 
by the aid of these supplements. It is needless to say that these 
*publieations are, as is usual with all publications associated with 
the name of the Law Printing House of Madras, very neat, very 
handy and well got-up. 
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THE LAW'S DELAYS IN-THE CIVIL TRIAL COURTS. 





You, Mr. Editor, have discussed in your own inimitable 
style the important question of Law’s delays in. the High Court. 
May I crave the hospitality of the pages of your’ valued 
journal to analyse the reasons for “the delay in the disposal 
of ‘civil suits. and. execution proceedings and difficulties ex- 
perienced by litigants in obtaining adequate satisfaction for 
decrees awarded by courts in their “favour ” and make a few 
humble suggestions for their removal. At the outset, 1 must 
confess that I am confronted with the difficulty that the resolu- 
tion of the Government of India appointing the Committee 
has restricted it from making “an enquiry into the strength 
of judicial establishments maintained in each province” and 
thus precluded from suggesting 4n increase in the cadre. The 
resolution of the Government of India says that “ the Governor- 


-General-in-Coungil has. decided to appoint a Committee to 


enquire. into the operation and effects of the substantive and 
adjective law, whether enacted or otherwise followed by the 
Courts in India in the disposal of civil suits, appeals, applica- 
tions for revisions and other civil litigation (including the 
‘execution of decrees and ordersy, with awiew to ascertaining 
and reporting whether any and what changes and improvements 
should be made so as to provide for more speedy, economical 
and satisfactory despatch of the business transacted in the 
Courts and for more speedy, economical and satisfactor} execu- 
tion of the processes issued by the courts”. In view of ,these 
terms of reference T propose to deal with the followihg aspect? , 
of the questions, seriatim :— ~ 


€1) Execution of processes. 


pendenoy of the litigation. 
(3) „Disposal of the suit. — , 
(4) - - Begution of £ of the decree, . 


(2) Disposal of applications made by parties during. the 


em t e a he a ar 
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1. The general Sadie in the civil trial courts in these 
provinces is that summons for the defendants and witnesses 
„are filed in Court completely written by the. plaintiff or the 
party which wants to summon the witnes8es. When they have 
been thus file¢ in Court along with the’ diet money, the court 
clerks ave only to verify the entries ånd then hand them over 
to the process servers for service. To a layman who is unfami- 
liar with the actual working of the Courts, it will seem a 


. comparatively easy matter that the process server will succeed 
e in’ 99% -cases in getting the summons served rightly in a 


couple of days time. Those, however, who have even a slight 
acquaintance with the actual working of the machinery, know 
it quite Well’ that even when the defendant or witness is quite 
honest and agreeable to accept the service, the sumnions are 


*sometimes still in the hands of the process server when the 


case ig called for hearing 15 or 20 days after they were filed 
in Court. In case, however, the defendant or witness happens to 
, be dishonest or indisposed to accept service, honest men know 
*-how difficult it is to effect service. The man might be living 
or Walking under your very nose, still you should be prepared 
to find a report of the process server to the effect that the man 
was out of station. You may apply once, twice or even thrice 
and still the summons might be returned unserved every time 


‘though six months might have elapsed since your first attempt. 


The blunt and lugubrious fact is that the process server will 
not care to take the summpns to the specified quarter and‘at 
the proper time if he does not expect any tip from the party 
which applies for the service and will not feel any hitch in 
writing a false report and return the summons unserved if 
his palms are greased by any one who wants to evade the 
service. Really itis a game between the person who wants 
to get the summons served and the man who wants to evade the 
service. The process server knows the strength of the parties and 
‘also knows how. tò make money out of the transaction. The 
Courts naturally cannot keep an eye on the numerous process 
servers. I will, therefore, suggest that summons should be sent by 
post. The superintendent (Munsarim) of the Court should see 


‘that the summons is despatched within a couple of days after it 
has been seceived in the office. Instead of the present postal 
e form of acknowledgment, in, duplicate which the addressee has 


to sign when he accepts a registered letter, a new form in 
triplicate should be devised to suit Court purposes. Ofe of 
these acknowledgment forms should remain, as at present, 

with. the postal authorities, the second should be Sent to the 
court and the party which applied for the service. If the 
summons is not served in any of the ways mentionetl in 1 the Civile 
Procédure Code, the original should be returhed to*the court 
along with an endorsethent on one of the’ apknowledgment 
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forms to the effect that it could not be. served for the reasons 
which existed for its non-service. The second form sheuld be 
sent to the person who applied for the services with a similar 
endorsement. ‘This ‘arrangement will directly inform the party 
which applies for service and he will not have to knock his 
head against court clefks to find out this trifling matter. In 
case the postal acknowledgment directed to the party informs 
it that the summons could not be served, ie will be his duty to 


apply again in the same manner giving the new address of the ° 
defendant or witness. If the summons returns unserved ‘the e 


second time, he should be given the option of repeating the 


` above process and taking his chance if the’ sunimons returns 


unserved again or applying for substituted service by publica- 
tion in a paper. The present practice is that a party has to 
apply at least twice or thrice for personal service and if it fail’ 


it has to put in a stamped application along with an affidavit . 


praying for substituted service. This application has to go 
before the presiding officer and it is only when he passes orders | 
that the court clerks: proceed with the formalities of sending the” 
papers -for publication in the papers. These rules showd be 
abrogated as they take up much of the court’s time and also 
delay the service of the process and mean much more expense 
and worry to the party. - The parties should now be allowed to 
deposit the publication costs, after they have failed in the 


- second attempt, with a note that the summons might be publish- 


ed and the clerk in charge should forthwith send it for publica- 
tion under the signature of the superintendent. 


By this system the summons will be served in much shorter 
time, the process servers and the tips to them will be entirely 
eliminated, the hundreds of underhand dealings which they 
practise will be avoided, the courts will be relieved of much 
waste of time and energy which they have to spend in deciding 
applications for substituted service and the tost of service will 
also be less as the postal authorities will, in these days of 
financial stringency, obligingly undertake to carry so many 
summons at the same or a slightly higher cost as is at present 
charged for registered and acknowledgment due letters. : : 


2. The parties have very often to put applications of & 
special nature, depending on the fatte and circumstances of the 
parficular case, during the pendency of the suit. Under the 
present rules, these applicatfons- have to be presented before 
12 a.m. before the superintendent. He passes it over to the 
clerk in charge who is expected to put it before the officer ‘in his 
chamber after such time as he thinks proper. This determina- 
tion æf the timeat which to put his application before his ,officer 
again depéndg on the way in which the.clerk in cHarge is treated 


ae ( 3 ; 


~ l , a e * 


aS 


Sted 


z o 
28 THR daw’ S DELAYS IN YHE CIVIL TRIAL counts 


by the party. "The question of tips is agaisf, as ev eh in the fore- 
front. df the officer wants it to be put in open. cour, it falls 
at she’ mercy of the reader who again selects his own time to 
put tht applicafion before his officer. When at last by the 
careful manipulations of the ‘party, the oflieer ultimately takes it 
up for decision, he may sometimes like to hear the Vakil for 
the opposite party. Now it is the turn of the Court peon who 
runs to get hold gf the Vakil. If the latter is not available or 
if hé wants to take instructions from his client, the decision is 
again postponed and the ‘cycle has to be repeated, This state 
of things is certainly highly objectionable. I would suggest that 
ordinarily, unless.the applications happen to be of such a nature . 
that it willsnot' be expedient to give information about them to 
the opposite party, the Vakil making the application should show 
it to the Vakil representing the opposite party and also tell him 
the time when he is to present the application in court. The 
latter shtould make an endorsement on it to the effect that be 
has seen,it. The application should then be given to the superin- 
etendent or reader who should forthwith call the record from 
the offite. “The officer should fix some time in the morning 
before he begins the routine work of the court and also some- 
ttme before he rises for the day and all the applications received 
so far should be heard then and there. 


3. It will be admitted on all hands that at the present 
Strength of the judiciary in the province the officers are. certain- 
ly over-worked and have toedo an amount of work far in 
excess of human capacity, which taxes their health toa con- 
siderable extent and is in some cases responsible fot its break- 
down. I would, therefore, suggest the following changes: — 


(a) The jurisdiction of small causes court: should be in- 
creased generally from Rs. 500 to Rs. 1,000. 


(b) Certain classes of cases, eg., suits for malicious pro- 
secution, slander, maintenance etc., which are excluded from the 
jurisdiction of small causes, should be made triable by those 
courts. e 


(cy Cases for the courts of Munsifs which have a valuation 
wf Rs. 100°or Rs. 200 may be tried in a summary way by cap- 
able judicial officers, es bialty empowered for this purpose, 
who have an experience of § or 10syears. When criminal co@rts 
try cases which involve the liberty of citizens and Small Cause 

ourtsetry cases up to Rs, 1,000 in a summary way, petty 
civil cases now triable by probationary munsifs can as well be 
tried with the same efficiency i in a suminary way by mens ° 
aaa officers. 
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è ; 
(d) Very often a*great number of witnesses for the samce 
fact or eyent are produced to repeat the same story semply to 
add to the weight of a certain assertion or denial, and the ofheers 
have to devote theireprecious time to record the samé facts 
given from the mouths of several witnesses. In such cases, 
when they have understoed the gist of evidente, and it is only a 
- question of repetition, the courts should be empowered to appoint 
commissioners for the purpose of recording this evidence. Such 
evidence will form part of the record and the parties can draw. e 
the court’s attention in arguments if ‘there is anything special k 


which, they want to bring out. : ; ( 
ee ° 
This will relieve the courts-of the mere mechanical part of ONS 
writing the same thing over and over again and will also be . 
economical as commissioners will be available to do the, work æ 
on much less than what the Government has ultimately to spend a 


in that time over the judicial officer’s pay. By this system the 
courts can also regulate their work. If they have much work 
to do, they can appoint commissioners, otherwise not. ° 


4. Itisa common saying that itis comparatively an’ easy 
matter to fight one’s right in a court of law, but the real trouble 
begins when one gets the judgment in his favour. Unless the 
successful party takes special care, the decrees are made ready 
days and months after the judgment is delivered. It again 
takes days and months to get a copy of the decree. The dec- ° 
ree-holder has then to move the,court for execution in one of 
the ways prescribed in the Civil Procedure Code. The judicial 
officers have to send a report to the High Court about the num- 
ber of cases in’ which’ they could give judgment in a month 
and much of their efficiency and capacity is judged by -this. 
They are, therefore, naturally anxious to dispose of as.many 
suits as possible and. pay comparatively little attention to the - 
execution department. Generally, Saturday, is set apart for this 
work and applications which have been presented on Monday 
have to wait till the week-end. It will, therefore, be better if 
the courts give a certain time daily for work of this nature .' 
when they sit in the court or rise for the day. Then again the 
courts can only pass orders. Really it is the court subordinates 
(the Amins whose duty is exclusively to attach and guction thg è 
property or to arrest the lien. area who execute thee 
decree. The decree-holder will naturafly be not willing to spend 
mort over the execution of the decree than the judgment-debtor 
to postpone the evil day. The courts pass orders and are then 
at the mercy of these Amins and process servers. lt will? tħere- 
fore, goa great way towards more speedy, economical and 

° satisfactory *disposal of business in the execution department 
and allay the difficulties experienced by litigants in obthining 
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adequate satisfaction for decrees awarded by ane in their 
favour 4f (a) the decrees are prepared and a copy of. it given 
ey the decree-holder within a week of the delivery 
of ju dgment,- 6) a certain pait of the court’s time is set 
apart for disposal of execution work, (c) the’ execution applica- 
tions areedecided within two days of thêir presentation in office, 


(d) the process servers and Amins are required to give their - 


reports within a week of the work being entrusted to them, (e) 
eif their report does not seem satisfactory, an explanation be 
a demanded, fram them and if that too is unsatisfactory, they 
° should be severely dealt with, (f) the rules of the civil jail 
should be made more stringent. At present it has no terror for 
the judgment-debtor and unless the decree-holder wants to be 
vindictive, he will never care to put the debtor in jail and also 
@ pay for his subsistence according to his status as if he were his 
guest. No notice calling upon the judgment-debtor to show 
cause why he should not be arrested: should be generally sent 
and no subsistence allowance should be allowed to him for his 
estay in jail, unless the court is satisfied that his family or he 
himself will starve if he is deprived of his vocation in life by 
being confined in jail. 


Now, Mr. Editor, I find I have written at greater length 
than I had thought and in my anxiety to be brief I could barely 
touch the salient points which were uppermost in my mind. I 
conclude with a pious wish that judicial officers and office 
superintendents will see that*all their subordinates will work 
honestly. They should be very vigilant and keep an effective 
control and should be always alert when they get the least scent 
of any underhand dealing. Is it not strange that when the 
postal and medical authorities have been able to put a stop to 
all corruption in their departments, the police and justice depart- 
ments should be above these things which are the absolute 
negation of the.very.foundation of the state? 


1A. Caurcu Roap, Sf 
\ JYOTI SWARUP GUPTA. 
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SiR, saat e 
I have no desire to say anything against the protest lodged 

by the Vakils’ Association at Allahabad in the matter-of appoint- 

ments in the High Court. Your own criticism of Rai Bahadur 

B. Jagat Narain’s letter and your suggestion for total stoppage e 

of recruitment for High Court judgeships from among. the 

Provincial Service officers, however, require to be exfmined a 

little further. I hope you will extend to me the coyrtesy of 

finding room for this letter in some early issue of the A, L. J. e 


The question of appointment of Judges in the High Court 
is a matter of such vital-importance that it should be determined 
solely by considerations of public good.. No vested interests, 
no supposed rights of any particular class or community should 
be allowed to influence, the decision in this matter. 


If the opinion expressed above be correct, it is difficult to 
accept your suggestion. An exafthination of what has been said 
by yourself in two issues of the A. L. ft leaves the impression 
that the view taken by you is not altogether free from bias, pre- 
sumably unconscious e 


After reiterating your good opinion of the ability, integrity 
and industry of the service men, you remark that all that is not 
germane to the discussion, and then ask. the question whether 
the present practice of filling some seats on the High Court 
Bench from among the Provincial Service officers is in the in- 
terests of proper administration of justice in the province ? Is 
it, may one ask in turn, in the interests of proper adminéstration 
of justice in the provinces to enact a rule or addpt a practice 

_ which will render it impossible for all time to utilise the sérvices 
of any men in the Provincial Judicia Service for seats on the’ 
High -Court Bench, whatever their merits and talents? You 
havè paid’ some glowing and, if I may say so, richly deserved 
tributes to the work done by Sir P. C. BANERJI and the late Mr. 
Justice RANADE „as Judges of High Court. It is obviols from 
what has been written by yourself that the cause of administra- 

* tion of justice ewas distinctly advanced, both at Allahabad and 
Bombay, by the addition of these illustrious Judges to the ‘Bench 
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in’ their , respective provinces, which but for them would have 

been se Much the poorer in judicial talent as well*as in’ qualities 
of integrity, fearlessness and independence which we look for 
in holders of high judicial officés. Yet jist after one of them 
has chosen to retire, you ask for a rule to be enacted which will 
definitely exclude every member of the service which produced 
men of such conspicuous ability from appointment to High Court 
, sitdgeships. ° 


I must confess that it is not easy to see much logic or reason 


° in your suggestion which is claimed to have been put forward 


solely in the interests of proper administration of justice. As 
for your Calcutta. story about the sad experience of Sir BARNES 
Peacock, I will say no more than that I sincerely hope, you did 


@ not base your Opinion upon it. 


Happily Sir Pramopa CHARAN is still among us and the 
memory of the late Justice RaNaprE’s work is still fresh; so 
„there is ho apprehension that many will be obsessed with your 
* fear that appointments made~from the ranks of the’service from 
whicH they were recruited will not ‘command confidence or 
respect °. 


It has never been suggested that any single appointment so 
far made from among the members of the P. J..S. in this Pro- 
vince has not more than justified itself. Nor has it ever been 
felt that any such Judge has “ allowed his mind to be unduly 
influenced by ” the opinion ofthis colleagues on the Bench (in- 
cluding “the Judge in the English department and has not 
“heen able to assert himself if occasion so demanded ”’.) 


You complain that the authorities here have.condemned the 
method of recruitment for judicial appointments from among 
practising lawyers without trial. You have unfortunately done 
worse and condemned a method of recruitment which has not 
only stood the test of trial but has distinctly proved such-an 
unqualified success. There is in your remarks much speculative 
reasoning concerning the tendencies and traits of character 
which giembers of the subordinate judiciary are apt to develop 
owing to the conditions in which they work. Allow me to say 
that n the, face of definite past experience of several appoint- 

ements therë is no further r pom, for any speculation of this kind. 


There is another aspect of the question which possibly gdid 
not occur to you. You do not*seem to have considered how 
the naa na of your views about placing a ban upon recruit- 
ment for the High Court Bench from among the Provincial 
Service officers will react upon the subordinate judjciary. The 
value of a high ideal for men in every public service cantèt be 
too much emphasised and least of all in theecase ofa judicial 
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service. Naturally the High Court as the foremost fribunal 
sets the law for the guidance of all subordinate courts in the 
province. As such it is of the utmost consequence that'its Judges 
should ina marked degree possess in addition to ‘judicial acumen 
the qualities of independénce and fearlessriess. But it should 
not be forgotten that the High Court performs only a small 
fraction of the total work of-judicial adminisération in the pro- 
vince. It is the subordinate judiciary that bears the whole ors® 
this burden in the first instance. To the vast bulk of the litigant « 
public the High Court is only a name. It is with’ the members 
of the subordinate judiciary that they come in: contact and the 
officers constituting that branch of judicial service represent to 
them the institutions of justice in the land. The poor litigant 
who is interested in some petty case before a Munsif or a Smalf 
.Cause Court’ Judge needs most the protection of law and it is 
in the man who metes out justice to him that the possession of 
these qualities ina reasonable degree must be assured. e Hence 
it is essential that nothing should be done wkich may Jn any ° 
manner tend to weaken the incentive for fostering these*very 
qualities of independence and fearlessness among the members 
of the P. J. S. which we so highly value in our High Court 
Judges. Such examples as those of Mr. Justice RANADE and 
Sir P. C. Banerji bave established a noble tradition for the 
service men which is always a source of inspiration and pride 
to members of the subordinate judiciary. You cannot devise a 
more effective method of lowering’the general tone and standard 
of work among such officers than by placing a ban upon their 
recruitment for holding high judicial appointments. Your sug- 


gestion is certainly not in the interests of administration of 
justice. 


There is\just one more point shout which I shall like to say 
a few words. You seem to regard it an axiomatic truth, that 
only a practising lawyer can properly administer justice in a 
High Court. I agree that in England the practice has been to 
appoint only members of the Bar to high judicial office. But 
is every English practice so sacrosanct that we are bound to 
follow it here without question. In India too we have had a 
similar method of recruitment though in a considerably modified 
form. Ts it now suggested that this sqpdified method which has ° 
prevailed in India for over half a century has been so barren 
of food results that a change in favour of a method under 
which only practising lawyers can be eligible for recruitment 
should be unhesitgtingly accepted? Past experience as well as 
, opinions of competent authorities would justify the view ‘that 
* the pixed ‘Benches such as we have in Indian High Courfs are 
in the Special loca] circumstances, if any thing, an improvement 
upon me putely PRESAT bench. It will be instructive 
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to enqtsre how many of the witnesses who gave ,evidence either 
. before the Islingron or the Lee Commission advocated the total 
‘ « stoppage of se€ruitment of persons wha ‘were not practising 
* .- lawyers to man the High Court. . S 
` As for men in the P. J. S. the argfment for their appoint- 
nnt to High Court Bench might, I think, well be put on higher 
ground than a mere claim fora reward for life-long labour. 
e.The experiment of recruiting such men has been given a full 
trial and the results have been an unqualified success. Recruit- 
ment from among them has the double advantage of securing 
“ -most efficient and capable Judges for the High Court as well as 
` in ever eXerclsing a healthy influence upon the subordinate 
judiciary by placing before’ its members a high ideal and thus 
©. - helpisrg to develop in them those qualities which are indispens- 
able in, all judicial officers whether they held’ superior or 
subordinate positions. There is no longer room for indulging in 
spectilaion about the matter. l : Ba 
-7 You bave refused with a lofty air “to condescend to refute” 
“what you call an insinuation made by the president of the 
Judicial Officers’ Association. I hold no brief for him but 
perhaps the dignity of the editorial chair will not suffer by the 
‘exercise of a little charity towards those whose views may 
happen. to be the subject of its criticism. A re-reading of the 
following passages from your own notes may probably induce 
„a more charitable frame of mjnd and enable you to take a more 
lenient view of your correspondent’s offence :— 


“We are respectfully of opinion that justice demands that 
the strength of High Court should be raised to`g Judges so that 
an equitable adjustment may be made in juditial appointments.” 


“Tn Allahabad High Court the Vakils have always been ‘left 
in the shade in the matter of judicial appointments.” 


“The High Cotirt was established in 1862 and-the first 

_ : Indian. Judge was the late Mr. Justice MauMmoop. He wasa 

+. „jurist of great repute.. But he was a Barrister.............. 

` yet thg fact remains that Vakils of High Court were passed 
over.” . A a 

e IShoulg apologise for the length of this letter but there was 

‘e some excuse ‘for it both in your note and your criticisin of the 


subordinate judiciary. P 
SHALABAD, | } e Yours truly, E 
| Dishi: Hardoi. p R. KOUL. ` 
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The following Memorandum was Submitted to the 
Civil Justice Committee by the Editor:— 


INTRODUCTION. : 


I propose in this statement to follow the order of tht ques- 
tions in the questionaire issued by the Committee; but I_ should 
like to make it clear that, in my opinion, the real cause for the 
delays that are experienced in the administration of justice in 
these provinces is the undermanning of the judiciary from the 
lowest to the highest. The Subordinate Judges and Munsifs 
are a hardworked and overworked body. They work at least 
onan average nine hours a day, and in an enervating climate 
like that of India it is unjust and unfair to a body of public ser- 
vants like the judicial officers to ask them to perform their work 
carefully and expeditiously at thaterate from month to month 
and from year to year. The result is that in the hurry of dis- 
patch of business and in the desire to get rid of accumulating 
arrears care is not bestowed on the preliminary spade work 
which in the end would shorten the-proceedings and clearly mark 
out the real:issues ` between the parties. Whatever delays may 
be ascribed to the defects of procedure in the trial courts due to 
protraction in services of summons and other cognate matters, 
delays in the appellate courts are almost solely due to the under- 
manning of the High Court Bench. In the High Court appeals 
become ready for hearing months and years before they are put 
up for. disposal before the Judges. The delay in the dectsion of 
these appeals is not due in the remotest possible manner tp any 
one of the litigants, it is solely due to there not being’ sufficien? 


number of Judges to cope with the ork. I am apprehensive ° 


thatif the primary cause of the delay is not met with a requisite 
_ increase in the strength of thé judiciary of India and methods 
are simply devised for further speeding up of judicial machin- 
ery, that may in dhe end result in some injustice to the litigants 
e concerned. , Regard must be had to the habits and modes of the 
peoppe liying in this country and to the illiteracy which abpunds 
all through the agricultural classes who mostly frequent the 
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ceurts. Justice delayed may. be justice dented but justice’ hurried 
is something much worse. I would therefore respectfully impress 
upen the committee to emphasise on the real root cause of the 
delays; namely fhe insufficient number of Judges throughout. 
I will now take up the questions in theif serial order. 
Q. 12-In my opinion the period reasonably required for the 


‘disposal of business, provided a sufficient number of Judges were 


forthcoming, should be as follows :— 
A (i) High, Court. 
First ‘A ppeals,. 75-18 months, 
Second Appeals, 6-9 months. 


7 Miscellaneous Appeals, 4 months, 
ve 4ii) District Judge’s Court. 


. Original suits, 6 months. 
Regular Appeals, . 3 months. 
Miscellaneous Appeals, 14 months. 
(ili) Subordinate Judge’s Court. 
Original suits, 6-9 months. 
‘Appeals, 3 months, a OLN 
Small Causes, 3-4 weeks. 
(iv) Munsiffs. 
Original suits, 3 months. 
B. Claim proceedings in all courts, 4 weeks. 


Q. 2.—The period actually taken for the disposing of the 
proceedings, both original and execution, in ihe courts of first 
instance does, in my opinion, exceed the reasonable limit in 
many cases. I ascribe that to the following reasons: 


` (a) The overworking of the Judge. He has to face large 
and accumulating arrears and in his anxicty to clear off the file 
there is hurry and slipshodness of manner. Till the actual re- 
cording of evidence begins, proceedings preliminary thereto are 
regarded as unnecessarily occupying the time of the court and 
Are not carefully gone into. 


e (6) The trouble experienced in appointing guardians ad litem 


*of minor defendants. If Aà defendant dishonestly desires to 


protract proceedings, nothing is easier than to induce relatjons 
one after another to decline to act ‘4s a guardian. 


éc} Facilities for evading services of summons by intention- 
ally keeping out of the way or by bribing the process servers. 


(d) Unnecessary adjournments. ‘This evi howevgr igqnow ° 


becoming gtadually less and less in these provinces, o 


° 
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(e) Enormous přotraction of proceedings before commis- 
sioners for taking accounts. 


(f) Cases referred to arbitration hang fwe for tine 
together and ultimately such references prove abostive. I 
have also experienced that sometimes references to arbitration 
are made simply in order to get rid of the case on th&t parti- 
cular day. 


(g) Automatic stay of proceedings by fri¥olous appeals made, , 
in the High Court from interlocutory orders and preliminary > 
decrees. Records are sent up to the appellate court and nothing ° 
can be done in the trial court. 

In execution proceedings main causes for dda are: 


(a) Unnecessary facilities under Order 21 rule 58, Civil 


Procedure Code. Unnecessary multiplicity of notices before 9% 


sales; postponment of sales on wholly insufficient grounds. 


(b) Stay of execution proceedings by reason of appeals to 
High Courts from Orders made under section 47 and bý injunc-, 
tions granted in separate suits. : 


Q. 2-3.—I would suggest the following remedies for shorten- 
ing the period during which the civil proceedings remain pending 
before courts of first instance. 


(1) In cases where there an minors concerned, ‘plaintiffs 
should be asked to name at once all the relations of the minor 
suitable for appointment: as guardian ad-litem. Notices should 
be issued to all such*pcople at ônce and in case of the refusal 
by all such persons the court should at once appoint a pleader 
or an officer of the court as guardian ad-liiem of the minor 
concerned; and where the court has reason to believe that the 
refusal to act asa guardian on the part of the natural guardian 
is deliberate and vexatious and the minor is possessed of certain 
property, the court should make an order that the guardian 
ad-litcm should be put in funds from the estate of the minor 
at once. The plaintiff should not be penalised and asked to 
find funds for the conduct of the defence of the minor con- 
cerned. 


(2) Judicial Officers should be required to examine parties 
themselves on all material points before framing the,issues and 
the personal attendance of the partigs should, so fat as practti-s 
cable, be enforced on the date when issues are framed. 


*(3) Care should be taken that documentary evidence ad- 
duced in the case is admitted or denied by the parties concerned 
before the actual frial begins; and so far as possible this’ denial 
a a should not be left to the pleaders but should be 

by the party himself. In case the court finds that the 
e T ok documents has been “denied by any party reck- 
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legsly and without ‘any justification whatsoever, simply with a 
view to*harass his opponents and put them toethe trouble of 
formally provigg such documents, the party. guilty of such 
conduct should be penalised in costs either*of the whole suit or 
partially. I attach great importance to this because in case 
after case I find it has become habitual with at least some 
pleaders in the districts to deny every possible document of 
the other side simply with a view to obstruct the proceedings. 


L4) Trials de-die-in-diem ; no adjournments unless good cause 
* shown; no adjournments when witnesses are not in attendance 
owing to their nat having been summoned in time. 


(5) Where the court finds that the conduct of the case on 
behalf of any party has been needlessly vexatious, cross-exa- 
mination is unduly lengthy, and there has been no desire to 
have a clean fight, such a party should be deprived of costs; 
aud if unsuccessful, should be penalised by ordering to pay 
exemplasy costs. It is notorious that costs actually incurred 
‘are much more than the amount allowed on taxation, and the 
awarding of exemplary costs would only partially re-imburse 
the successful party. 


(6) In cases of appeals or Revisions from interlocutory 
orders, or fromorders under sections 47 and 144, Civil Procedure 
Code record should never be sent up to the appellate ‘court as 
of course. The appellant should be asked to state in a petition 
or an affidavit all the facts leading up to the order complained 
of, and the parties should be allowed ‘to file in the appellate 
court certified copies of proceedings strictly material to the dis- 
posal of the appeal froin such an order; ‘and the whole record 
should only be sent for from the lower court. when a special 
order to that effect is obtained from the Judge of the appellate 
court, stich special order not to be made unless exceptional 
cause is shown. Proceedings in the lower court should be 
continued while the’ appeal is pending. If this procedure is 
adopted I am clearly of opinion that it would do away with 
many appeals filed by the plaintiffs or the defendants which are 
filed simply’ with a view to protract proceedings of to remove 
the case from the file of a particular Judge. 

e (7) Where cases are adjourned and witnesses are not 
“examined, they should be mformed of the date fixed and be 
asked to attend on such dates. No further summons need be 
issued to avoid difficulties in service :— 


Ip execution proceedings, I suggest the following. 


(1) Greater restrictions should be placed én objections filed 
under Order 21 rule 58, Civil Procedure Code. No objection 
filed after a stated periodsof the attachment (say ong momth), 
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should be entertained under any circumstances. Sales fixéd 
should not beepostponed unless the judgment-debto® pays a 
substantial part.of the decretal amount. I{xecution noj tô be 
stayed by the appellate court unless very substantial cause is 
shown. Inthe case*of simple money decrees, generally cash 
security should be dem&nded before a stay of exeeution is 

granted. 


Q. 4.—It is in my opinion essential for he proper admin- 


istration of justice that legal practitioners should be appointed’ 


to the judicial services in India. The system recently adopted 
in these provinces by which it is not necessary that a candidate 
for a Munsifship should have had any practice at the Bar is 
not calculated to procure efficient officers. It is to be borne 
in mind that a Munsif has to dispose of more complicated 
suits than ordinary Deputy Collectors who have to dispose 
of criminal and revenue work of a comparatively easier des- 
cription. Itis not good that men with no actual experience 


of how cases are prepared and run in the civil courts, should , 


be at once elevated from the law classes, to-the 4udicial 
bench. In my opinion the age-limit for a Munsifship should 
be raised to 33 or 35 years and at least 5 years’ practice at 
the Bar should be insisted upon. In order to attract really 
competent men to the Bench, initial salary may well be raised to 
Rs, 350 or even to Rs. 400. Ihave no fear that even ifa 5 
years, practice is insisted upon, suitable men will not be forthcom- 
ing. The Baris overcrowded andthe life in the profession is 
one of daily struggle and the career in the service offers security, 
status and dignity, and a supply of competent men would always 
be forthcoming: I ant in favour of a larger recruitment to 
District Judgeships direct from the Bar of senior Jegal practi- 
tioners practising both in the High Courts and in the districts, 
Conditions of service can easily be arranged to attract suitable 
men. For the High Court, Judges should, as far as possible be 
drawn from the ranks of the Bar, preferably the Indian Bar, 
and also, if suitable candidates are not available in India, from 
England. ‘ 


Q. 5.—I think a 5 or 7 years’ practice at the Bar would in 
itself be a quite sufficient training for a district “Munsif, and 
no other special training is necessary. -° ° 


Q. 6:—Frequent transfers ate toebe deprecated and unless” 


a particular judicial officer renders himself unpopular in any 
particular district by his modes of work, itis in the interest of 
speedy and efficient administration of justice that he showld be 
allowed to remain*at one station as long as possible. He comes 
to know personally various members of the Bar ard acquires a 
goo@ idea of their respective meritspand the. closer the co- 
operation between the Bench and the Bar, the better. 
j : 
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° Q. 7.—I would’ dispense with written reports and returns 
as muglfas possible and insist upon closer ‘andemore frequent 
supervision and jnspection by District Judges and High Court 
Judges gf the work done by the subordinatt judicial officers. 


; ° 

Q. 8.—In my opinion there is no appreciable delay due to 
the concentration of many civil courts in one place. In these 
provinces 2 or 3 pleaders are always engaged ina particular 
case and there is nòt much of waiting for members of the legal 


° profession. ‘The concentration of many courts, however, may 


e cause gredt inconvenience to the litigant public, and from this 


point of view I would prefer the establishment, Of at least a Sub- 
ordinate Judge’s-court in every district headquarters. This would 
considerably cheapen the cost of litigation and also encourage 
the growth of fairly strong local district Bars. 


Q. 9,10 and 11.—I would increase the jurisdiction of Mun- 
sifs generally to Rs. 2000 and in case of selected officers in 
districts where the Subordinate Judge's file is congested, I would 

*increase the Munsif’s jurisdiction even to Rs. 3000. I am notin 
favour of increasing the jurisdiction of Munsifs in Small Causes 
Poor people are concerned in the litigation before the Small 
Cause Courts and it is very very necessary ‘that Judges who 
preside over such courts should be senior officers of large 
experience so that miscarriages of justice might be avoided as 
much as possible. Itis nothing short of disaster to appoint 
junior officers—Mumnsifs and even junior Subordinate Judges— 
to act as Judges of the Small Cause Courts. There is no right 
of appeal from their decisions and an equable judicial temper is 
a paramount necessity in the presiding officers of such courts, 


Q. 12-13.—I would not take away much administrative work 
from the District Judges. So far as judicial work is concerned, 
references under the Land Acquisition Act may be entrusted 
to Subordinate Judges. A larger number of civil appeals from 
Munsifs’ courts and of rent appeals from revenue courts may 
also be transferred to Subordinate Judges. Probate and Succes- 
sion certificates cases, I would prefer, to be tried by District 
Judges for two reasons: 


(v) That a District and Sessions Judge by his intimate 
acxperience of criminal andsegsions cases is in a good position 
to come to correct conclu$ions in a probate case where the issue 
involved is of a simple descriptions and the facts lie moré@ or 
less in a narrow compass. | ; 


(27 That having regard to the fact that probate and intes- 
tate jurisdiction is one ad rem, it is safer that a final, decision on 
facts should in all cases be had, if a party 89 desirgs, ig the 
High Court. ` X ° 


, 
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` Q. 14.—I have ngexperience of village courts and Panchayats, 
But what I haye heard from other members of the Bar*does not 
lead me to form an opinion favouring the extension of fheir 
jurisdiction. ° , : 

Q.15.—I am in*favour of extending’ the jurisdiction of 
Small Cause Courts for the following classes of suitg, namely, 
suits for compensation for wrongful arrests, malicious prosecu- 
tion, libel and slander. I am not in favour of giving the Small 
Cause Courts jurisdiction in any ‘suit relating to immoveablé° 
property including mortgage suits; the machinery in such courts e 
is not suitable for such purposes. 


Q. 16.—-Commercial causes arise only in few cities in these 
provinces and summary procedure may profitably be extended 
to simple money suits arising out of breaches of written contracts e 
or on negotiable instruments in such cities. 

Q. 17.—I am not in favour of giving sub-registrars any juris- 
diction to try suits. Sub-Registrars as at present appointed have 
no legal training and unless a better and more competent class* 
of sub-registrars is appointed, it would be unwise to confer 
judicial powers on them. 


. ` Q. 18.—I think that right of appeal is not given in too many 
cases in India. As a matter of fact right to appeal may profit- 
ably be extended to many other interlocutory orders, 


_ I mention particularly three orders :— 
(1) Order refusing to add parties. 


(2) Order setting aside an award under para. 15 of the 
second schedule to the Civil Procedure Code and superseding 
the arbitration. 


(3) Order. holding ona preliminary issue that the suit was 
cognizable by the court, and it had jurisdiction to try it. 


The right to appeal is sometimes abused with an ulterior 
motive of delaying and obstructing the final decision of the suit 
by the trial court, but if it were well-understood that the mere 
presentation of an appeal from an interlocutory order or from 
a preliminary decree will very rarely result in staying «further 
proceedings in the action, I am pretty certain “that fewer 
appeals would be filed. What frequently induces a-dishonese 
litigant to lodge a frivolous appead isethe fact that an appeal, for ° 
instance, from an order of interim injunction or appointment 
of £ receiver automatically eholds up the suit. A right of 
appeal is a valuable right; not only does it give opportynity 
to superior courts to prevent miscarriages of justice but‘it acts 
as a great moral check on the vagaries of subordinate Judicial 
officers and’ thee very consciousness that there is a right of 
appél pfaduces in them a greater senge of responsibility -and 
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greațer circumspection, Moreover there åre many orders in 
„which aie immediate appeal (e. g. orders enumerated aboye) may 
in @ertain cases prevent irreparable injury and unnecessary 
multiplicity of litigation. . 


Q. 19.—In the Allahabad High Court Letters Patent appeals 
are not dilowcd from civil or criminal revisions at all. Second 
appeals below the value of Rs. 500 for the purpose of court- 
fees are heard and disposed of by a Single Judge. In many 

*second’ appeals zemindari. property of large market value is 
e involved though court-fee is only payable on 5 times the Govern- 
met revenue. For instance the market value of zemindary 
property on which the Government Revenue assessed is Rs. 99 
would be anything between Rs. 2000 to 3000, yet such an 
appeal is disposed of by a Single Judge. I am not in favour 
of curtailing the right to appeal under the Letters Patent 
at all. dn the first place Letters Patent appeals are not filed . 
light-heartedly. Counsel in the High Court in my experience 
„undertake to file such appeals only in very arguable cases and 
a consideration of the statistics of sutcessful Letters Patent 
Appeals would easily show that they servea very useful purpose. 


Q. 20.—The right of second appeal is a cherished right. 
As it is the statutory provision that a finding of fact cannot 
be interfered with in second appeal results in patent injustice 
in numerous cases. ‘Till the District Judges are as a whole 
better trained, it would be unjust to deprive suitors of this right. 
At any given time, practitionérs in the High Court are aware 
of two or three district courts at least where the presiding 
District Judge is obviously learning his work at the expense of 
the litigants, and any curtailment of the right of second appeal 
would be tantamount to people in those particilar districts 
being put at the mercy of inexperienced officers. Frivolous 
second appeals are sometimes filed but every decent legal 
practitioner finds that the filing of such second appeals does 
not pay. I think that a rule requiring counsel for the appellant to 
certify under his signature that the second appeal in his opinion 
raises a point of law or of defect in procedure, would meet 
the situhtiog and a careful use of the powers given under 
Order 41 rule 11 of the Civil Procedure Code would automatic- 

a ĉly resulf in the disappearance of frivolous second appeals. 


Q. 21 and 22.—PoWers under Order 4r rule 11, Civil 
Procedure Court are fully usedein the Allahabad High Curt, 
and also by some District Judges and a more extensive use 
may** profitably be made in other district cougts also. Iam not 
in favour of imposing any conditions precedent, for instance a 
deposit of the decretal amount in cash, to the exercise of the ° 
right of second appeal, It should be made well-known that the 
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mete filing of thé appeal would not result.in a stay dnd that 
would, suffices er ae 
Q. 23.—The right of application in revision is not abused’ in 
the Allahabad High Court. The number of civil revisions admitt- 
ed every year is not’ very large. Itis somewhere between 100 
and 150 at the highest. ` As section 115 of the Civil*Procedure 
Code has been construed very strictly in Allahabad, few revision 
applications are filed under that section. Many revisions arise 
from Small Cause Court cases and .also under the Insolvenc? 
Act and other Acts. Interlocutory orders are not- revised by 
the Allahabad High Court. 


© Q.,24.~I have pointed out earlier the reasons for the delay 
in the trial of original suits. I only wish to emphasise that in’ 


an anxiety to speed up business the habits and the illiteracy.of e 


the people of this country should not be overlooked. 


Q. 25.—I am not in favour of using the procedure "indicated 
in section 106 of the Transfer of Property Act in.regard to 
service of summons. In many cases the plaintiff has fraudulent 
service effected and I am apprehensive that extension-of the 
procedure in section 106 of the Transfer of Property Act would 
lead to frauds on behalf of dishonest plaintiffs. A greater use 
of service by. tegistered post and of substituted service by ad- 
yertisement in the local newspapers would be a sufficient remedy. 


There is a disinclination in the trial courts to order substituted. e 


service. I would suggest that if the notice returns tunserved 
twice and there is reason to Suspect that the defendant is 
evading seryice, substituted service should be ordered as of course. 


`. Q. 26.—Plaints im mortgage suits literally follow the forms 
provided in the Code. The drafting of other plaints depends 
upon the skill of the pleader employed in the case. In my 
experience there is a noticeable improvement in the art of draw- 
ing pleadings; whenever there is an ambiguity found in the 
plaint, it is, more often than not, intentional in as muchas the 
pleader does not know his own mind or does not know his case 


definitely and wants to leave the matter open. A ‘stricter | 


examination of the pleadings at the time of the framing of the 
issues would cure the evil and the courts should be empoweréd 
to penalise the party guilty of filing ambiguous pleadings in the 
matter of costs, conte . A 
Q..28.—A more extensive use of the post office is desirable, 
PdStmen are as a class more honest than the ordinary process 
server. It may he that when postmen come to know of the 
trust imposed in them, they may turn out as greedy dnd as 
unreliable as the ordinary process server. y 
. 29.—I Would insist that as soon as a party enters ap- 
pearance througha pleader, all subsgquent notices up to ‘the 
e Py bad e ° 
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det&rmination of the suit in that particular court should be 
served ufon that ‘party’s pleader and such serwice should be 
deenttd sufficient., Every party should also be required to give 
a registered address in court and such registered address should 
hold good throughout the determination of that litigation up 
to the Htgh Court, leaving it open to*the party to change his 
registered address by giving previous information to the other 
side. And all notises of appeal should issue to such registered 
address; and similarly in the appellate court too, when appear- 
anceis entered by counsel, notices should be issued to the counsel 
for the party cdncerned. 


Q. 30.—] am .not in favour of the suggestion that a process 
‘server should report himself to the pleader of the party on 
e Whose behalf he is taking process for service. In actual practice 
the process server always goes to the party concerned and the 
party hinvself.or his agent accompanies such process server for 
the purposes of identification. 


* Q. 3ņĻ—Trial courts should be required to draw proper pro- | 
ceeding on the date of issues noting the names of the parties 

present and the pleaders concerned. There should be a clearer 

examination of the pleadings and a strict ascertainment of the 

case of each party and clear issues should be framed. 


£ Q. 32.—Provisions of Orders 10, 11 and 12 are neglected 


in the provinces of Agra, specially the provisions of Orders 11 
and 12, I know only of one city.in which attempts are made 
to file interrogatories or affidavits of documents. This is due 
to the indolence of parties and to a desire not to undergo extra 
labour in framing questions. O : 


Q. 33.—I am not iri favour of an examination of the parties 
before the examination of the witnesses begins. An examination 
by a court under Order X would serve all necessary purposes 
but I would insist that documents filed by the parties should be 
admitted or denied as far as possible on the date of issues 
and the party who: deliberately and intentionally declines to 


* admit documents whose genuineness is obviously not open to 


question’ simply with a view to harass his opponents, should 
be suitably penalised*in costs. This. admission and denial of 
documents’ sis very perfunctorily done in courts and I would 
‘prefer if the trial courts kaVe this done under their own super- 
tision and. give rulings, if so required then and there, ag to 
the relevancy of the documents produced. 


Q.34.—The witnesses generally remain in attendance till 
they are examined. They generally side with the party who 
summons tlem and remain of their own accord, Disinterested 
witnesses and public officials generally ask for the dizéctiow of 
jlie court at the conclusion of the day’s busines$ and get suitable 
d e 
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directions. The trifl Judge should be required to direct, that 
if a case is adjourned all witnesses in attendance shpuld be 
informed of the date next fixed and no fresh notices shoutd be 
issued to them. . ee : 


Q. 35.—UnneceSsary and avoidable oral’ evidence is not 
frequently let in in the’courts in this province. Sotnetimes a 
party is obliged to adduce unnecessary evidence because of 
the denial of his documents by the other- party. lf the trial 
Judge suspects that unnecessary witnesses are being examined,® 
Ithink he should ask the party producing them to state Whate 
they would prove and this scrutiny would probably be sufficient 
-to eliminate the production of unnecessary witnesses. When- 
ever a large number of witnesses have been ‘cited merely ‘to ° 
increase costs, the party so calling them should be deprived of 
the costs of the entire litigation. A oe 


Q. 36.—I am not in favour of affidavit evidence. TRis would 
lead to protraction of business and unnecessary multjplication 
of documents. In summary enquiries and proceedings an orab 
examination of one or two witnesses leads the court’ta form 
just conclusions more rapidly than dozens of affidavits would 
do. On the whole power should be given to the court to refuse 
to examine more. witnesses than they think necessary for the 
purpose and if the Judge formed a clear opinion after hearing 


one or two witnesses, he should be allowed to give his order e 


and conclude the matter. 


i e 

Q. 37.—1 am not’ in favour of the suggestion of fixing a 

time-limit for the examination and cross-examination of wit- 

nesses. An intelligeni*grip of the case on the part of the pre- 

siding Judge and a careful control of the examination and 

cross-examination and shutting out of irrelevant and. improper 
questions is a quite sufficient safe-guard. 


Q. 38.—Order 37,,Civil Procedure Cade may usefully be 
extended to suits on Negotiable Instruments and simple money 
bonds in cities like Cawnpore, Agra, Aligarh, Allahabad, Lucknow, 
Fyzabad and Meerut. 


Q. 39.—I would make it a rule -ihat a father ôr a manager 
of a joint Hindu family should be regarded as a represehtatiye 
of the other members and such athar members should be bounds 
by the decisions rendered in that suf& unless it was specifically 
proved that the father or manager had been guilty of fraud or 
of collusion in the conduct of the litigation towards the other 
members of the family. ° 

Q. 40.—I do not like to throw the duty on q legal repre- 
sentative to come forward and request the court to add him as 
a party, * o ; 
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*.@,. 41.—Lam iù favour of the suggestion made in this ques- 
tion as t® the issuing of notices to all possible guardians in one 
prodeeding.- o e 


N 
Q. 42. —The practice of granting ex-parte injunctions and 
orders is not taken-undue advantage of jn these provinces. 


Q. 43. —The language.of the judgment depends upon the 
temperament of the particular Judge. There are.some District 
e Judges, and Subordinate Judges who write most admirable judg- 
ments, there are others in whose cases itis difficult to follow 
° what they precisely mean and to appreciate their line of reason- 
ing. I cannot think of any method of curtailing the length of 
the judgment hor do'I think that this ‘causes any appreciable 
delay in the decision of suits.’ 


Q. *44.—Points of law are not usually disposed of before 
taking evidence in these provinces, unless they dispose of the 
whole. case. 


. Q. 4§.—In original suits original dates of hearing are sorme- 
times fited by Munsarims and sometimes by the Judge himself, 
but dates of adjourned hearings are usually fixed by Judges in 
consultation with the pleaders concerned. 


Q. 46.—Want of knowledge as to how long a particular 
case would take does lead to unnecessary adjournments of 
cases. I would emphasise upon subordinate courts the necessity 
of fixing dates for particular cases in consultation with the 
pleaders and after seeking information as to the length of time 
a case is likely to- occupy. . 


. Q. 47.—Examination of witnesses, specially of Parda-nashin 
ladies on commission, leads to great abuses and harassing of 
witnesses. Under the present practice, however; junior practi- 
tioners are appointed commissioners and it may, I realize, be 
unsafe to entrust them with powers of ruling out irrelevant ques- 
tions and care may be taken to appoint comparatively senior 
practitioners. I would give powers to commissioners to rule 
out questions. , To minimise error, the cross-examining counsel, 
should he given a right to put in a sepdrate written application 
asking that A particular question should be put to a witness and 
answet thereto should be taken down. The present intolerable 

«tate of affairs is due to theefagt that the commissioner is a mere 
clerk and is really unable’to exercise the least control on athe 
proceedings. ° 


Q. 148. —Day costs are generally awarded on adjournment in 
these‘provinces and frivolous adjournments arg getting rare. 


‘ Q. 49.—The practice of trying cases de-dic-ig-diem is grow- e 
ing inethese provinces ance Subordinate Judges in‘my gxper®nce 
dislike to postpone cases when once the hearing is begun, ; 
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Q. 53.—I am in favour of the extension òf the principle *of 
Section 21, Civil Procedure Code to Execution Proceedtngs. 
7 e 


Q. 54.—I think the present law applying to *comrts to which 
a decree is transfered for execution does not stand ir need of 
any change. It is necessary and in my opinion expedient that 
all matters relating to the addition of legal representatives or of 
assignees should: be dealt with by the court which originally 
passed the decree. ' 


: oe 
Section 42, Civil Procedure Code is wide enough for all 
. practical purposes. It must be borne in mind that a decree is” 
sometimes transferred for execution temporarily-to distant places 
and it would be expensive and may cause delay and inconve- 
nience if assignments whether by act of parties or of law are 
dealt with by courts to which decrees are transferred for e 
execution. : 


Q. 55.—Under the law as it stands at present a stranger 
purchasing ata court sale obtains, generally speaking, a clear 
title to the interests of the judgment-debtor after. the confirm- 
ation of the sale and is not affected by any subsequent reversal 
or modification of the decree. This tends in some way to secu- 
rity of title conveyed by court sales and proper prices are 
fetched, - 


I am apprehensive that if section 47, Civil Procedure Code o 
is changed so as to cover the case of a stranger purchaser too, 
it may lead to’complications and ke may be sought to be affected 
by the subsequent proceedings in appeals from the decrees 
under execution. The provisions of Order 21 rules 95 to 102 , 
of the Civil Procedure Code meet all necessary requirements 
and afford sufficient protection to the purchaser. 


Q. 56.—An enormous number of execution applications 
which are never expected to be fructuofis in the least are simply 
made to keep the decree alive and there is a vast amount of 
litigation in the courts of first instance and appellate courts 
raising purely technical points as to whether a step in aid of , 
execution had been taken within time or not. . 


The existing rule formulated in Article 182 ofethe* Limita- 
tion Act does not work well in practice and only tends to 
increase unnecessary litigation., Tp simplify matters I wout 
leave it to the decree-holder to apply fer execution whenever he 
likes within a fixed period. , Twclve years is not a very long 
period, but it may be reduced to ten. To reduce it to six would 
be unduly favouring debtors at the expense of creditors.. „e 


Q. 57.—The provisions of section 66 are stringent enough. 
? Iam not aware that the section as it stands causes“any delay in 
thefadntigistratiqn of justice or leads‘to litigation. The habit of 
making bendmi purchases is widely pfevalent in India and the 
ee . g e . e 
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suggested alteration of section 66 will not do any material good 
to anypody. i è e. 
©. g8—The suggested alteration of Order 2+, rules 1 and 2 
would lead to ‘great inconvenience in rural ‘parts where banking 
facilities are unkhown. Registration officers are not very many 
in the districts. I am not aware of any serious difficulty being 
caused by the working of the existing rules and the short period 
of three months within which such payments should be recorded 
*ensures a speedy inquiry, if the faclum of the payment is disput- 
š ed. ‘ ae ‘ s 
There have heen, however, decisions in some High Courts‘ 
that it is open to a decree-holder to certify payments whenever he 
likes. The rule of three months limitation does not apply to him. 
‘The result is that in some cases when execution application’ be- 
comes time-barred, the decree-holder puts forward the false plea 
of a par? payment within three years from the date of the appli- 
cation. The judgment-debtor naturally denies having made 
“stich payinent and an extremely belated inquiry becomes neces- 
sary. , ‘Phis‘is'an evil to be remedied and I would suggest that 
the limitation of three months should be made applicable both to 
decree-holders as well as judgment-debtors within which an 
application to certify or record a payment must be made. 


Q. 59.—I agree with the first suggestion, but I am not in 
favour of the deletion or modification of the second proviso to 
rule 16 of Order 21. This proviso really meets cases of satis- 
faction of decrees by one of several judgiment-debtors and the 
equities between judgment-debtors inter se are sometimes very 


` special and must be determined by a separate suit, 


Q. 60.—Order 21, rule 21 may be deleted. 
Q. 61.—I favour the suggestion in part (a) of’ this question. 


In my opinion Order 21 rule 26 is sufficiently wide and 
should enable the courts to pass suitable orders in the case of 
money decrees. 

Q. 63.—I entirely agree that a notice in the beginning at the 
commengement of the execution proceedings should be sufficient ; 
the judgmern, debtor, if he wants to watch his interests, should 
enter appearance as soon as possible and then notices, if any, 
quay be served on his pleadeg. 


Q. 64.—I am not in” favour of any one of the suggestigns 
made in this question. A copy of the sale proclamation should 
be seryed on the judgment-debtor. There is no reason why a 
Vakil should, after the suit has come to an end, be saddled with 
the responsibility of hunting out his clients when gecrees are 
put info execution against the latter after yéars ang years. 
The remuneration which a vakil in the districtecourt receives in 
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petty suits is much too small for ‘his belie made to undertake 
all this troubles . 


Q. 66.—I am not in favour of materially altering the pro- 
ceduré relating to njortgage suits. A rule directing «sale of 
mortgaged properties free from encumbrance even, at the 
instance of puisne mortgagees ` would result in grave incon- 
venience, and decision of questions of paramouut “title would 
needlessly protract and complicate decisiof of mortgage suits. 
A greater insistence on the impleading of all subsequent’ mort“ 
gagees, so far as the plaintiff is aware or may after enquiry ° 
become aware of their existence, would be useful. 


The preliminary decree may itself direct a sale dn default, 
and a further application for preparation of a final decree may 
be dispensed with. . ° 


“The existing procedure prevents thc preparation of a final 
decree if an appeal froma preliminary decree is pending, and 
this leads to the filing of many vexatious appeals from preli-, 
minary decrees. 


Q. 67.—Yes. " Execution should not generally be stayed. 
Record should not be serit'up to the appellate court thus bring- 
ing about a stay. Exemplary compensation may well be awarded 
in the shape of double costs, and more specially, by enhancing 
the rate of interest on the decretal amount from 6 percent. to ° . 
a much higher rate. 


Q. 68.—Yes. Injunction restraining the decree-holder from 
executing his decree should only be granted on suitable security 
being given by the judgment-debtor or by the third party apply- 
ing for the injunction for loss caused by the stay. 


Q. 71.—Rules as to proof of documents required by law to 
be attested need modification. Such documents now invariably 
require compulsory registration, and the present requisite mode 
of proof leads to perjuries by attesting witnesses at the instance 
of dishonest debtors. 


The period of 30 years mentioned in section go gf the Evis 
dence Act may well be senedd to 10 years in the case of 
registered documents. a . 


Q. 72.—I would not shift the Burden of proof, but allow a? 
mowtgage-deed (and a deed of gift too) to be proved just asa 
sale-deed is proved. 


Q. 73.—Not mucli time is taken in obtaining certified copies. 
I would accept pdpers printed in the High Court in original in 
° a preyious Tftigagion as secondary evidence but not translations. 
Thefaccifrgcy of translations made in the ‘llahabad High Court 
cannot be abgolutély relied upon. : 
. ° s e ° 
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* Q. 74—Suits ‘to` cohtèst the validity Of an ddoption should 
be instifited within 6 years. The liberty to cantest adoptions 
by ay of a suit for possession, on the death of a Hindu widow 
under Art. 141 of the Limitation Act, gives rise to immense 
trouble and is gravely abused and the statūs of an adopted son 
may be put in jeopardy by its validity being. questioned after a 
long time when all direct evidence has disappeared. A similar 
rule regarding rights to question the validity of a sale by a ` 
‘Hindu widow is urgently required. 


Q. 76.—I favour the suggestion for demanding a registered 
deed to evidence.a partition, and also of partnerships started in 
cities only (and not rural areas) like Allahabad, Cawnpore, 
Lucknow, Meerut, Hathras, Moradabad, Bareilly and others. 


; Q?78.—Yes. In my opinion the application of the doctrine 


` of ‘part-performance’ to India i is not desirable. 


Q. 79.—Yes. 


Q. 80>. don’t accept the. general proposition as to the 
necessity of a general compulsory registration. 


Q. 82.—I don’t favour any enhancement of court-fees. 


0. 84. —~I would give power courts to grant most exemp- 
lary costs in champertous litigation against persons really 
financing and conducting thelitigation even though not parties 
to the suit, or such parties may also’ be made partes so that they 
may not escape payment of costs., 

Q. 86.—I do not think so. 
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THE FOLLOWING QUESTIONNAIRE WAS ISSUED BY ‘THE °° 
CIVIL JUSTICE COMMITTEE, : oe = ws e 





I. What do you think is the period reasonably ' tequifed, “having 
regard to the habits and customs of the people of yon? province, for 


the disposal of the following classes of civil proceedings :— eè Ss o 
d. (i) High Courts, e 
Original suits: (a) commercial, (b) others. + : 
First appeals. : i Ae, Ae i 
Second appeals. pr i . 
Miscellaneous appeals. : 
(i) ` District and Sub-Courts, ae 


' Original suits: (a) Title, Gb) Money, 
Regular appeals; Civil Miscellaneous appeals against pries 
Small causes. g ° 


(aii) Dist ict Munsifis Courts, 


Original suiis:_(@) Title, ” Money, (c) Rent, (d) Others, 
Small causes. . 


B. (i) Claim proceedings in execution in District Courts, Sub» Couris 
` and District- Munsiffs’ Courts. 


C. Suits in the Presidency Small Cause Courts, suits in the City Ciyil 
Court, Madras, and execution proccedings in these Courts, 


-2. Dues the period actually taken now for the disposal of those 
proceedings exceed what you consider to be the reasonable limit in > 
many cases? If so, what do you consider to be the main eauses of 

“the delay? P, 


3. Apart from any addition to the existing cadre of. judicial 
officers, or the opening of temporary touris, what remedies woulde 
you suggest for shortening the period dufing which civil proceedings 
are “how pending? e 


4. Do you think it is necessary to alter the present method of re- 
cruitment of the different grades of judicial officers, namely,*Bistrict 
Munsiffs, Sub-Judges, District Judges, and High Court Judges, for the 
purpase of ‘sbeeding up proceedings? If 80, how would you change 
the @resénj meh P 


` 
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s. Do you think any. &pecial training is Attesa for District 
Muasitty? If so what sort of training would you suggest ? 

f Is justice impeded by. the too frequent transfer ‘of judicial 
officers from one*district to another? 
+ “7, How would you prescribe a standard of efficiency for an officer 
as regards amount of work done? What steps would you suggest to 
insure its attainment? 

8. Is the present delay partly due to the concentration of many 
civil courts in one place, and the consequent waiting for members of 
“the legal profession ? . ` 


° 9. Do you.think any change in the jurisdiction of the several 


classes of courts workme at present will lead to more speedy and less 
costly justice? `. 


to, Would you enhance the jurisdiction of the District Munsiffs 


e in your province in original suits and small causes; if so, to what 


` extent? E 


II. "Would you give special enhanced jurisdiction: to selected Dis- 
trict Munsiffs, and, if so, to what extent? f 


j 12, ° Do- you think it is necessary to relieve the District Judge of 
miscéllaneous work, (a) judicial, (b) administrative, which he is now 
doing, to give him more time to attend to important work? What is 
the kind of miscellaneous work which you would thus transfer from the 
- DistricfJudge and to whom? 


13. Would the investing of Sub-Judges and District Munsiffs 
with jurisdiction to try probate and succession certificate proceedings 
and land acquisition proceedings be acceptable to the public? Would 
you invest all such officers with such powers? or only selected officers? 


14. Would you confer exclustve jurisdiction on village courts and 
panchayats? ‘What is your experience and opinion of the work done 
by such courts? Up to what extent and in what class of cases should 
such exclusive jurisdiction be given? 


xs. Would you restrict the scope of section 19 of the Presidency 

and Schedule (ii) of the Provincial Small Cause Courts Act and give 

Small Cause Courts jurisdiction over some and what classes of suits 

excluded from their jurisdiction at present? Is there any objection to 

suits to enforce simple mortgages by the sale of the mortgage property 

as also suits relating to Bisa ene lane small capital being dealt 
with ahr courts ? 

(a) Do you consider that summary procedure as contemplat- 

ed by sectiqn 128 (2) (f) Civil Procedure Code could be introduced 

“® in the lower courts, and, if so wath what limitations? 


(b) Would it be desirable (in Bengal and Behar) to inglude 


~ suits for rent on a registered Kabuly@t or where there has been a pre- 


vious decree establishing the relationship and the rate of rent. 


17," Would the investing of Sb-Registrars gwith jurisdiction to 
try certain classes of cases which are not contested makg, for speedy | 
and less costly justice? If so, what wauld you suggest gs to the * 

o 


limits “of that jurisdiction ? ° ; . ; 
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‘18. Do you think that at-present the%ight to, appeal is granted 


in too many casés? If so, in what classes of cases would you curtail 
it? . ° 


19. (a) As regard the High Court, do you think the curteilment ° 
of the right of appeal puder letters patent from the judgment of a ° 
single judge is necessary, and, if ays in what cases if any would you 
curtail it? 


(b) What do you think of ie suggestion that in revisions and 
none from the moffusil of the value of Rs®1,o00 and wader no 
L. P. A., should be allowed? . 


20. Are very many frivolous eédond appeals filed i in-the High e 
Court of your province? If so, how would you prevent it? What do 
you think of the suggestion that in suits for property worth (a) 
Rs. 1,000 and less or (b) Rs. goo and less or (c) Rs. ‘250 and less, no 
second appeal should be allowed, whatever the class of the suit? 


~“ 21, Would you’ agree to the suggestion that the appellant “should ® 
be compelled to deposit in full the decretal amount before the second 
appeal is allowed to be filed? 


22, Is the power given under Order 41, Rule 11, duly and system- 
atically exercised? If not, what would you suggest to ensure jhis? : 


-. 23, Is the right of application in revision to the High Court*much 
abused, and, if so, how would you curtai] it? Would you accept the 
suggestion (1) that in cases of revision under- the Provincial Small 
Cause Courts Act, the decretal amount should be deposited fn court 
before a revision petition can be presented, and (2) that no revision 
petition under section 115 should lie against such interlocutory orders e 
as can be attacked in an appeal against the decree in the suit. 


- 24. In what ways would you -change the present procedure as 
regards the trial of original and small cause suits, with a view to 
make justice more speedy.and economical? ~ 


25, At present much time is taken after a suit is filed, in serving 


‘the defendants who are either absent or wilfully avoid service, when 


the process-server goes to serve the defendant’s summons. What would 
you suggest as a remedy for this? Would the application of the pro- 
cedure under section 106 of the Transfer of. Property Act to civil 
suits be desirable? 

26. Does the usual form of plaints in your province differ , 
materially from the English writ and statement of claim? If so, + 
would you insist on the latter form being used in all ca ages ?e Are the 
{orms of plaints given in Civil Procedure Code adhered to gtnerally. 

If not, what penalty would you suggest for non-adherence+thertto? , 


27, Are the provisions of thé Civile Procedure Code in Order? 
VIÞ and VIII as regards pleadings neglected much in your province? 


28. Would the more extensive use of the post office for the 
service of notices and summonses be effective? Can the yillage 
officials of the vilfage where the party to be served is living, be used 
for purpose$ of serving process, and, if 80, with what precautions 
woutd you, pee them ? . Sk 
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02 Would a rule be advisable requiring parties to give a regis- 
tered address serviee at which should be deemed tq be gaod service 
for ee of the suit and execution? 


° What .do® you think of the suggestion that process- server 
should always report himself to the pleadere of the party on whose 
behalf he is taking out a process for service, so that the pleader or 
the party may assist him in finding out the person to be served and 
prevent waste of time. : 


31. What provisions would yöt suggest to ensure the better 
* framing of issues? 


32, Are the.provisions of Orders X, XI and XII ‘Civil Procedure 
Code as regards the examination of the parties, discovery and admis- 
sion of documents, neglected in your province? If so, what is the 
reason for such neglect? What would you suggest as the remedy ? 


e 33.° Would the examination of both the plaintiff and the defend- 
ant, not merely with a view to ascertaining what the points in 
controversy are at the first hearing, but as part of the trial at the 
beginning of it, before any witnesses are examined, tend to minimise 
the calling in of irrelevant evidence and of witnesses unnecessarily? 
"Would you agree to the suggestion that it is only after the examina- 
tion of the parties in that form, that any steps for the summoning 
of witnesses should be taken? 


34. gJs the provision in Order 16, Rule 16, clause (1) strictly 
enforced in your province? If not, what steps would you suggest to 
put down the system of issuing summonses to witnesses again and 
again for the several hearings with the consequent delay due to non- 
service? Be 

35. Is much unnecessary and avoidable oral evidence let in in 
the courts of your province? What would you suggest to prevent the 
calling of several witnesses who ultimately prove nothing? Can you 
suggest any means by which the court can contro] the citing of a 
large number of witnesses and examination of them?. 


36, What is your opinion on the suggestion that in all cases 
where there is no appeal (except small causes) such as enquiries 
into claims, successions certificate proceedings, proceedings for remov- 
ing an obstruction to delivery of property, as also inex parte 
proceedings, affidavits, should be the primary mode of proof, and no 
ural evidence should be allowed, except with the special leave of the 
court on prepayment of special costs? 


37°, ‘What do you think of the suggestion that courts should 
have discretion to fix atime-limit for the cxamination and cross- 


gexainination of witnesses? > o 


38, Would you extend the application of Order 37, Civil Bro- 
cedure Code and, if so, to what classe% of cases? 


39; Could the principle of representative suits be made of wider 
application and are any steps necessary lo ensue ihat this form of 
suit is insisted on in proper cases? How would you deal with the 
case of (a) Mitakshara families, (b) other co-ownérs, (c) Malgbar 
tarwad? . ° 
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‘40, Is it possible’ and desirable to’ throw the duty on a legal 
representative tg come forward and request the court to add,him*as a 
party, on pain of his being bound by the decree, in case te, was 
aware of the proctedings? If so, what would you Suggest as the most 


practical way of doing this? ; . 


41, Is much delay caused in the courts of - your province by the 
difficulty of appointing a proper guardian ad litem for minor parties? 
If so, what would you suggest to remedy the defect? What do you 
think of the suggestion that ‘instead of successive petitions being 
filed, as each proposed guardian refuses to act, the plaintiff shoulde 
be made to name all the possible guardians in one petition and notice 
should be ordered to go to them simultaneously and the court should 
appoint at the hearing of the petition the one- pest fitted to safc- 
guard the interests of the minor? d 


_ 42. How far is the practice of granting ex parie injunctions and 
orders taken undue advantage ofin your province? How wold yéu ® 
check it? : 


43. Are judgments of the courts in your province unduly long in 
any appreciable number of cases and does such length intetfere with, 
the speedy despatch of business? If so, what would -you suggest to” 
shorten them? 


44. Are points of law going to the igat of the claim or defence 
usually disposed of before taking evidence in your province; 


45. ‘Are dates for original and adjourned hearing fixed by judges 
themselves in your province? If not, has it led to delay in disposal? 
If so, how would you check this irregularity? 


46. Are pleaders usually consulted by the courts in fixing the 
-time required for examination of. witnesses and arguments? If not, 
has it led to any delay in disposal? What sort of rule would you 
frame to ensure such consultation? 


47. Are tridls In your province unduly delayed by the examination 
of witnesses on commission? How would you control the length of 
such examination? Would you add to the powers of commissioners ? 
Would you insist on written interrogatories extept by special leave of 
the judge? 


48. Will the insistence on-written applications supported by 
affidavits (as a rule) for adjournments, be of effect in snecding up 
work? Is the amount of day costs which can be alloffcd under the 
Rules ‘on applications for adjournments in your province sulfieient | to 


prevent frivolous applications for gdjgurnments? ° ric 


e49 Are suits not tried- continuously day by day in the moffusil ` 
courts in your province in a large number of cases? If so, what do 
you think is the reason for such omission? How would you enforce 
such a rule? $ oo 


so. Does the High Court exercise sufficient supervision over 
Digtticte Judges ^o ensure proper inspection by the District J udge of 
the lower tots. » 
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e51. Would a system of fiving special exptdition to commercial 
sui be pf value-in the subordinate courts of your province? If so, 
wha method would you suggest? 


52.° What ,antendments would you suggest in “the procedure for 
obtaining execution of the different classes of decrees? 


What js your opinion on the following a 


53. Extension of the principle of section 21, Civil Procedure 
Code, to proceedings,in execution: 


e. 54.. Investing of courts to which a decree is transferred for 
exeoution, -with the powers which a court which passed the decree has, 

* as to adding of legal representatives, recognition of assignments of 
the decree, transfer for execution and similar matters. 


5s. So*modrfy the language of section 47 as to include proceed- 
ings taken by a stranger purchaser at a court sale to obtain delivery 
e of the property which he has purchased. 


56. (a) Curtailing the period given in section 48 Civil Procedure 
Code for*the execution of money decrees to six years, (b) altering 
Article 182 of the Limitation Act by substituting one year for 3 years 
therein, tc) altering of the starting point from the date of -the last 
applicatfon to'the date of the last order on the last application. 
What do you think of the suggestion that it shall not be necessary for - 
a decree-holder to apply every three years or one year, and that he 
should be allowed to execute the decree at any time he finds it con- 
venient fo do so, provided he does not exceed the 6 or 12 years limit. 


57. Altering section 66 of the Civil Procedure Code so as to 
prevent any party to the suit in execution of which sale took place 
from saying that the apparent, purchaser is not the real purchaser’ 
and any one except the bona fide creditor of*the real purchaser from 
setting up such a plea whether he is plaintiff or Pe fenauni or is one 
who claims under either, : 


58. Altering Order 21, Rules x and 2, in ah a manner as to 
restrict pleas of payment out of court, to payments through post 
office or a registered bank or the vakil of the parity to whom ihe 
payment is made or in the presence of the Sub-Reg gistrar. 


sg. Allowing the “transferee of a decree on filing an 1 affidavit 

by the transferor to the fact of the transfer to have execution as 

e .though he were the original decree-holder pending issue of a notice 

* to the transferor, Is there any objection to the second proviso to 
Rule 16 8f Geder 21 being deleted or modified? 


. 60, Is there any objection to the deletion of Order 21, Rule 2x 
altogether? ° a 


e 
61. (a) Is a special notice under Order 21, Rule 22, necessary ? 
Can it not be made part of the notice, of the execution petitio# in 
which the substantial relief is asked for? 


(b) *Is there any objection to the deletion of Order 21, Rule, 22 
altogether? : 


62. In Ofder 21, Rule 26, will a provision thate there” shall be 
-no inteftim stay in the case ot money decrees work hardship’ To ‘Would 
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: ane e g foe a 
you agrée that in the ease of money deci€es, the proviso of Order 21, 


Rule 26 should be modified so as to give a greater discretion te the | 


court? °° ° e 


63. Is mes ‘any necessity for special noticese in the different 
stages of execution proceedings i in the case of money decregs sought 
to be executed by the sale of immoveable properties? Will it not 
be enough, as in the case of suits, if the judgment-debtorg are given 
one notice at the beginning of the execution proceedings, and it is 
ordered that they should be called to be present in court at all subse- 
quent stagesin respect of that execution petition, (e. Jes for, settling, 
of the proclamation, fixing of the sale, ‘grant of permission tq the 
decree- holder to bid) ? j . 


64, Would you be in favour of a rule that in àll, cases the judg 
ment debtor should be served with a copy of thé pročlamation of 
sale? Is there any reason why writs of attachment and sale pro- 
clamation should not issue simultaneously in all suits? Can it be è 
made a rule that notice of execution petition may be served on the 
vakil who appeared for the judgment-debtor in the suit and that 
that will be sufficient service?) Can it be made a rule that refusal 
by the vakil to receive such notice is tantamount.t to refusal by the, 
party í > = Pe% . 


6s. Would you approve in your province of the system of the 
execution of arrest warrants by village officials, such as the village 


headman, or the village accountant? E 


66. What suggestion would you make for so altering the present 
procedure as regards mortgage suits as to make the sale in execution e 
‘of a mortgage decree clothe the purchaser with a right to the property 
free from future litiggtion as mach as possible? What is your 
opinion on the following suggestions :— 


(a) that with the plaint, the plaintiff should file an encum- 
brance certificate in respect of the property mortgaged 
for the period for which such certificate is available in the 
Registration offices.. 


(b) that the persons whose names appear in such encumbrance 
certificates or their legal representatives should, as a rule, 
be made parties to such a suit and that the failure to do so 
should make the suit liable to dismissal for non-joinder,of 
parties? 


(c) that all parties to the suit should be allowed to plead their 
rights to the mortgaged property, and tht such rights 
should be finally determined in that suit, at all evtnts, ef 
the plaintiff so desires., e ° 


~ (d) that all sales in execution of Mortgage decrees shall be free 
° 5 ; : : 
of all encumbrances, and that the rights of puisne and 
prior encumbrancers should attach only to the money in 
court. ow 


(e) Is too much time frequently granted by the preliminary 


“decree, j in mortgage suits for payment? Is any time neces- 
e 68 0 sary? i ° % ° 


so. . ° NOTES 


In simple mortgage suit is there any necessity for a final- decree? 
Isitenecessary to have a separate personal decree where the security 
has begn*éxhausted ? . .. 


67. .Is much avoidable delay caused in the disposal of execution 
proceedipgs by frequent orders staying such proceedings made by 
the appellate courts in your province? What “would you suggest to 

_ prevent such orders’ being asked for and*made? Would you invest 
the appellate courts with jarisdiction to award exemplary, compensa- 
lion in cases in whjch they are satisfied that they have been asked 
efor on insufficient grounds; if so, what is the nature of the compensa- 
tion which you would award P 


P 68. Would you curtail the power of co-ordinate or inferior courts 
to grant injunctions to stay execution of other courts’ money decrees 
by imposing restrietions and terms—such as that the money decreed 
should be deposited or security to the satisfaction of the court which 


e iwexccyting the decree should be given? 


69. Does the present law as to insolvency stand in the way of a 
decree-holder getting the fruits of the decree speedily ? If so, in 
what way does it hamper? Is there any avoidable delay in the dis- 
posal of*insolvency petitions and realization of assets by receivers 
in your province? Would the devolution of the exclusive jurisdiction 
which*a District Judge has in some cases under the present act make 
for speed in such matters? What kind of devolution and on whom, 
would you suggest? 

s 


yo. Are execution proceedings in your province frequently delay- 
ed by absconding judgment-debtors? What rule would you suggest 
to prevent it? Does the provision for arrest or attachment before 
judgment in the present code operate effectively to prevent such delay? 


yr. What provisions of the Law of Evidence now operate to 
protract trials unduly? What is your opinion on the following sugges- 
tions :— , 


42, As regards mortgage suits, is it necessary to retkin the provi- 
sion that the plaintiff suing on it must call an attésting witness, if 
available? Cannot the provision be so changed as to make every 
document of mortgage, presumably valid, and make the person who 
disputes its validity prove his case? 


a 73- As regards secondary evidence, is it not desirable to allow 
the parties to consent to secondary evidence being given in any form, 
‘even as regards public documents, for example, papers printed by the 
High Court i® a previous litigation? How much time is taken by 
insisting on what are called “ certified copies?” 


nad 74. In What cases do youecopsider that the Law of Limitation 
might be made more stringent? + 


7s. ‘What changes in the substartive Jaw of the country wild 
you suggest for the purpose of speedy trial of suits, or speedy settle- 
ment ef claims and speedy realization of the fruits of his decree by 
a bond fide decree holder? . 


76. Would you agree that all future partitioys of* immoyable 
property should be evidenced by a registered document? ,° œ 


e f , 
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77. Watis your opinion upon a similar provision in the case 
of ‘partnerships etarted with a capftal of .one hundred rupges and 
more, and as to the compuisory registration of all. coptracraa part- 
nersltips? ° . 


78. Do ‘you Pgtee that the doctrine of ` part Belom 
practically negatives the provisions of the Transfer of Property Act* 
as to creation of titles in immoveable property and should not be 
allowed scope in this country, but that every transaction relating to 
immoveable property in which rights of the value of one . hundred 
rupees and more are created and to which at present section 1% of 
the Registration Act would apply if there ts a document, should be 
entered into only by a registered instrument? ° 


79. That the discharge of obligations created by registered doci 
ment should be valid only if there is a registered document to, 
evidence it? (The cost of the registration mdy be ‘made uniform— 
say one rupee—asin the case of the value of stamps for a receipt, 
whatever the value of the. obligation.) ° . o- 


80, That no court should entertain a piea that any party executed 
a document, unlegs it is registered,in the case of persons, who cannot 
sign their names? What limitations would you suggest fo such a rule 
in case you accept the general proposition? - r a 

81. What is your opinion on the system of allowing a person 
who is a party to a document or a transaction to say that a document 
executed by him is a sham and was never intended to be acted upon; 
that the apparent owner of property in whose name the title-deeds 
stand, is not the real owner? Will the enactment of a rule that no 
party "to a transaction shall be allowed to plead that itis benamj, 
assist in the realisation of the fruits of a decree speedily and prevent 
unnecessary claimants? ae 

82. Do you think frivolous suits can be put down by Sahauetie 
the rate of court-fees in suitable cases, and if so, what suggestions 
would you meke on this matter’ : 

83, Isit.necessary to retain the provision in the case of aon 
gage documents that they should be attested, and is there any 


justification for making a difference between them and sale- deeds o 


and leases of equal value? 

84. What suggestions would you make to prevent champerty and’ 
maintenance in India? 

85. Would you give the court powers to refer to referees any 
class of cases, and if so what? 

86. Has ihe multiplication of law reports E With speedy, 
justice? What would you suggest to minimise their number? es 

87. Do you think that codiffcation of law toa larger exbênt 
than heretofore would help to make justice speedy and. economical? 
X so what branches of law would you suggest for immediate codifi-- 
cation? s 
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. Sır Grimwoop Mears. 


8 . 
We deeply regret that owing to serious illness the Hon’ble 
the Carey Justice has been compelled to take long leave. - For 
«some tHne,past it wgs becoming increasingly noticeable to those 
who saw him that his Lordship was not in tie best of health 
“but he continued his sittings in Court and, noone apprehended 
. that any serfous developments were ahead, ° He commenced the 
e hearing of the Karari riot appeals on the 10th of March which 
/ lasted all through the week up to the 14th. It was a very heavy 
cage and there can be no doubt now that it must have caused 
a tremendous strain on his Lordship. It was known next week 
that he was suffering from severe pain in the abdomen and an 
operation was necessary. This operation was performed on 
Saturday the 22nd of March and though apparently successful, - 
the doctors fear that the trouble is not at an end and he has 
bæn “advised to take long leave immediately. This has come 
as a great shock to every one connected with the Court. During 
the last four years Sır Grimwoop Mzars has won in a large 
measure theeconfidence, the esteem and even the affection of the , 
Bat by his arbanity, invariable courtesy and unfailing patience. 
Good work always meets with encouraging appreciation and 
recognition from him and at the same time he is not slow to indi- 
cate gently that slovenly work is not the way to achieve success 
at the Bar.” He never spared himself in the discharge, of his 
duties and every one felt that though Judges are human beings 
afid justice according to law is and must necessarily be im- 
perfect, the Carer Justice was always actuated with the most 
anxious desire to administer justice betwéen man and man 
impartially, without fear or favour, to the best of his ability. 
The people in the province of Agra owe a great debt of gratitude 
to him for his strenuous and successful endeavours in ensuring 
purity in the administration of justice in the subordinate courts. 
ein his judgments he always displays a strict judicial spirit and ° 
they do not suffer in any way in effectiveness and in directness 
merely because he does not indulge in strong language. The 
area of his beneficient activities outside the sphere of the 
tourts was wide. He took a deep interest in child welfare and . 
the success ‘of the Bady Week in Allahabad was due to a large 
extent to his umiring energy towards its organisation. During 
the last four years of his residence in India he has suffered 
much from perSonal illness and from domestic sorrow. He has 
done much for the peoplegand we are sure that many hearts 
and hands will be lifted up in prayer „for his speedy recovery® 
and return to the High Court. 
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The Commentaries on the Code of Criminal Procedure, Act œ 
V of 1898, as modified up to Ist of September, 1923, by P.. . 
Ramanatha Aiyar, Vakil, Trichinopoly, Vol. I, sectiotfs 1 *to® 
250, 1924, Madras Law Journal Office, Madras. . 

The number of commentaries on the Code of Crirpinal Pro- 
cedure is large but we are sure that the work now hefore ug 
will serve a very useful purpose. Commentaries on Codes like 
the Civil Procedure Code and the Criminal Procedure Code 
cannot contain, in the very nature of things, anything flew. The 
case-law on the subject is enormous. The Legislature has. 
endeavoured to use, so faras is humanly possible, simple and” 
clear language. The,excellence ef commentary is to be judged 
by its arrangement of the annotations and lucidity of statement 
and precision -of thenotes. In all this Mr. Ramanatha Aiyar 
is to bé congratulated on the success he has attained. His notes. 
are clear, diréct and instructive. Flis references are accurate se 
and exhaustive and the get-up of the book is all that can be 
desired. The printing of various referentes in thick bold type 
readily catches the eye and is bound to be useful to the prac- 
titioners. Numerous changes have been made by the recent * 
Amending Act, and, as observed by Mr. Sishagivi [fer in his 
learned foreword, the changes, though imperfect, tend to the 
protection of the rights of the Subject. The changes in the 
Cade have been prominently indicated and newly-added matter 
has been printed in italics. We commend this work to the 
notice of the profession. The printer has done his part very 
well and the size of the book is handy. This volume includes 
notés vp to section 250. The second Volume will occupy the 
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sf e 
regt of the Code. May we suggest, even atthe risk of enlarging 
the sise, that the bare text of the Code may algo be published 
at the énd as weél as a table of cases referred to’by their names. 





The Workmen’s Compensation Act, 1923, with notes, com- 

mentaries and explanations, by Syed H. R. Abdul Majid, M. A., 

*LL:'D., Barrister-at-Law, Butterworth & Co., Ltd; Calcutta, 
e 1924. 

The Workmen’s Compensation Act (VIIL of 1923), by 

C. M. Agarwala, Barrister-at-Law, Advocate of the High Court 


e at Patna, Butterworth & Co., Ltd., Calcutta, 1924. . 


Thest are two commentaries on the Workmen’s Compensa- 
tion Actswhich was passed last year by the Indian Legislature. 
*As is wall known, the Act is framed on the model of the statute 
in force in England. Though the principles of liability under 
-the Act are stated both in the English and in the Indian Acts in 
a very few sections, itis an irony of fate that probably no 
„Act in recent times has given rise to a larger number of cases 
and also to a larger amount of litigation. Simple words like 
“injury” and “accident” and “ arising out of” and “in the 
course of ”, which would appear to the lay mind to involve no 
ambiguity whatsoever, have for years ànd years exercised the 
-acumen and the ingenuity of the. most learned ‘lawyers at the 
Bar or on the Bench in England. It is obvious that for many 
years the English decisions will play an important part in the 
application and exposition of the Indian Act, and from this point 
-of view the book prepared by Dr. Abdul Majid is bound to 
prove exceedingly useful. He-has drawn largely upon the 
English, deeisions and his. notes to the sections of the Indian. 
-Act ate copious, accurate and illuminating. On the other hand, 
eMr. Agarwala’s book is mort practical. He has written a clear 
‘introduction for the use of employers and officials of tmade ' 
unions, the lawyers, and the laymen alike, bringing out clearly 
‘the differences in the English and the Indian Law and explain- 
ing fully the scheme of the Act. Both books are in.their own 
‘way good ones and -we.commend them to the notice of the 
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profession an of thé Public at-large Xho would Hé ieaie 
-concerned with the operation of the Act. P 
. E N e 
Underhill’s Law pi Torts, Second Indian Edition, by M. . 
Krishnama Chariay, Me L., Ph. D., -Calcutta, Buttegworth & 
“Co. Ld., 1924. . 
Underhill on Torts is one of the legal cla$sics and its Indian . \ 
-edition by Dr. Krishnama Chariar was very favourably received! 
Weare glad that the learned editor has brought: out a second” 
edition. This edition conforms to the latest ‘English edition. «è 
It has been thoroughly revised and brought up-to-date and . 
-several sections have, in the light of many recent decisions, been » 
recast. All relevant Indian cases have been properly, noticed. 
“We “have no doubt that this second edition will serve as useful 
-a purpose as was done by its predecessor. s 





. 
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The Provincial Insolvency Act (V of 1920), by Mahim 
‘Chandra Sarkar, Rai Bahadur, 3rd edition, by Subodh Chandra 
“Sarkar of the Provincial Judicial Service, Bengal, M. C? Sarkar 
and. Sons, Harrison Road, Calcutta, 1924. 





This is the third edition of Rai Bahadur Sarkar’s comnien- 
‘tary on Provincial Insolvency Act. Mr. Sarkar is well known 
‘to the profession as an author of standard works on Evidence, 
Civil Procedure Code and other subjects. This edition has 
ibeen thoroughly revised and brought up-to-date and all the 
recent decisions have been appropriately noticed. The learned  . ° 
editor remarked that he has not overlooked a single reported 
decision even though it appeared unimportant. It is one of 
-the legitimate grievances of the legal profession in India that - 
-many cases are reported which should never have found a place 
‘in the law reports and we think with respect thaf it does not 
really add to the utility of a learned work that it notices cases 

-which are admittedly unimporfant. «Ihe book has been ver” 
-wef got up and the price is yery moderate. 





The Law of Gift in British India, by Bimla Cħarane Law, 
M. A., BL, Vakil, High Court, with 4 foreword by Dr. H. S. 
‘Goyt, Barristetat-Law, 1924. Thacker Spink & Co. 
a 2 . 
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e This is a small momgraph coverings nearly 170 pages on 
the Taweof gift in British India. The subject-matter .has been. 
wel. dgalt with and the law applicable to Hindus and to Moham- 
madansg has been separately discussed in two chapters. There 
was no „Separate book on this branch of the law and we are 
glad to notice that this want has been successfully met by the 
learned author. In the appendix there is a useful collection of 


= ‘Sanskrit texts on Hindu .Law dealing with gifts. ` The case- 
° law has been. accurately discussed and the get-up of the book 


is neat, 





Trial of Frederick Bywaters and Edith Thompson, edited by 


j Fi ilson Young, Notable British Trial Series, 1924. 


This is a story of a sordid crime and the case itself «does. 
, not diselose any facts giving rise to any question of difficulty 
of legal importance and we wonder that the case has beem 
found worthy of being immortalised by its inclusion in the 
Notable Trial Series. A good deal of emotion was sought to- 
be introduced at the trial by counsel ‘for the accused, but, as the 
learned Judge rightly remarked, it was nothing but an ignoble- 
murder of the husband by the wifes paramour. Subject to- 
these considerations, the report is prefaced by an excellent in- 
troduction giving the history of the case and the report of the 
evidence and the speeches of the counsel and’ the summing up- 
of the Judge is excellent. 








| SUPPLEMENT TO: `° | 
The Allahabad Law Journal. ', 
-LOCAL ACTS. ' ° 
eal : * e 
THE UNITED PROVINCES COURT-FEES e 
(SECOND AMENDMENT) ACT; 1923. à 
UNITED PROVINCES ACT No. VII OF 1923.” 
[PASSED By THE LOCAL LEGISLATURE OF THE UNTED 
PROVINCES OF AGRA AND OuDH.] ...° à a 
Received the assent of the Governor of the United Provinces 
of Agra and Oudh on the 3rd November, 1923, and of the 
Governor-General on the 6th December, 1923, and was 
published under section 8&1 of the Government of India Aci à 
on the 15th SEEE 1923. 
An Act further to amend the Court. fees Act, 1870, in its 
application to the United Provinces. 
Wuerzas it is expedient further to amend section 6 of the yr of 187a 
Court-fees Act, 1870, in its application to the United Provinces; 
It is hereby enacted as follows :— . 
1. (1r) This Act may be called the United Provinces Court- Titlg, extent, 
fees (Second Amendment) Act, 1923. Tent and * 
e . tion, 
(2) It extends to the territories for the time being ad- es i: 
ministered by the Local Government-of the United Provinces. e pb ees 
y . ' of, P. 111 of 
(3) It shall come into force at ence and shall continue 1923. 
in fotce until the thirtieth day.of April 1924, only. Ainehdment: 
f section 6 
2. (1) In the proviso to section 6 of the Court-feeg Act, of Act VII of 
1870, as amended *by section 2 of the United Provipces Court- amended ty 
Fees (Amgndment) Act, 1923, the words “does not exceed oe ae 


Rs. 200 or * and “the yalue of ” shall he omitted, 
e s . E] ; Š Lad z 
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$ (2) After the said proviso the folfowing proviso shall be 


added, “namely: — $ 


e 
* « Provided further- that the fee payable in, respect of any 
such document: ‘as is mentioned iñ the foregoing proviso 
. <. “shall not be less, than that indicated by either. of qhe 
s © “ 
2 “said schedules before the commencement of the United 
e Provinces Court-fees (Amendment) Act, 1923.” 
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i MENT). ACT, 1923.-. Sb ise . 
THE AGRA PRE- EMPTION (AMENDMENT) \ 
-. ACT No. VIII oe 1923. be ge 
“EPassap BY THE LOCAL ae OF tHE UNITED- . 


PROVINCES of AGRA AND OupH.] ° 
Received the assent ofthe Governor of: the United’ Provinces 


e 
“of, Agra and (Oudh on the r6th November,- 1923, and of 
the Governor-General on the 20th December, 1923, and was 
or published under section St of the: Pavernmen: uf l mia Act 
on the ot January, 1924. 4 
An Act to amend the Agra Pre-emption Act, 1922. œ 
Warereas it is expedient to- amend the Agra. Pre-eription J 
Act, 1922,.it is hereby enacted as follows:— - 
. “This Act, oy be- called the Agra PESEN (Aniénd- 
cea Act, 1923..,: 27 7 ny Short title. 


: 2 Tn ub- sion (1) of section 5 of the Agra Petemnptiot 
Act, 1922; for thé’ word “ the” occurring between the words Amendment 


: of sectign 5 
which ” ane s£ wajib- ül- arz” the word ey á shall be Subsi  ofeUnited 
Provinces 
titutéd; > fe Size i "3 Act XI of 
1922, 
3. This Act shall take retrospective effect from the date 
Re ; 
on which the Agra Pre-emption Act, 1922, came into force. : ag 
iz i 5 operation | 
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: . ‘ 
‘ . But UNITED PROVINCES, BOARD DP 
e REVENUE (BMENDMENTY : ACT, 1924. 

; ine dër >a gas’ 

š ; ioe BY THE LOCAL E or- THE UNITED 


“PROVINCES: OF AGRA AND OupH;] 


e Received thè assent ‘ofthe Governor of the United’ Provinces 
of:Agra aid Oudh ‘on tlie roth February, 1924, and of the 

`“ Governor-General on ‘the 15th” Match, - 1924, and ‘was pub- 

`o Hshéd- ander ‘section 8r of the Government of Indi Aét on 
the 22nd March, 1924. Y 


“AN. -Açt Juhe to: mie the United . Provities Board of 
So Act (XII of :-1922): Ap 


' ..Wadareas it is expedient fo" transfer. ‘to. ‘the Local: Govern: 
ment or to some other authority certain non- -judicial powers 
now-exercisable by the Board of. Revenue under certain enact- 
! ments, and. whereas the. Governor General ‘has’ given . bis 
, æ. previous ‘sanction; to` the passing of this: Act as required -by 

sub-section (3) of section 80-A of -the Goyernment of. India 


1 
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Act; >, oora - P 
eo, H It-is-hereby casted ‘as felines: — ; T 
iE f (17 This Act may be called the United Provinces Board 


Sport ite, of ne (Amendment) Act, 1924. 


commence- % 
ment. (2) It extends fo the territories for the time being ad- 


ministered by the Local Government of the United Provinces. 


(3) It shall come into force on such gay as the Local 
Government: may, by notification in the Gazette, | appbint in this ° 


behalf : uc Ss 
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2. “In the second schedule referrtd to under section 2 eof 
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the Board of Revenue Act (XIL of 1922) tlie followhg Shall 


be ins 








erted under the heading af United Provinces Acts —_— 











ž ye Short tifle or : ae 
Year. No. subject. o Amendments. 7 
1920| IV`| The Canning College and | In section 7 for the words, and commas 








. |. British Indian Associa- | <" The Board of Revenue may, from time 
tion Contribution Act. to time, subject to the sanction of the 
_. Local Government,” the, wordse and 


commas ‘‘ The Local Government may,” 


from time to time,” shall be substituted, 
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Amendment 
of the 

Schedule to 
United 
ovigces 

Ac XII of 
1932, 
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.*  *-*8HE, UNITED PROVINCES STAMP = 


~ (SECOND AMENDMENT) ACT, 1924... | 


+ a 





4 =, | UNITED PROVINCES ACT No. II or-1924.. 
ri og ` TPassxp 1 BY YHE Locat LEGISLATURE OF YHE UNITED 
i Provinces OF AGRA AND Oupu.] 


è Received the assent of the Governor of the United Provinces 
of Agra and Oudh on the’ 31st March, 1924, and of the 
Governor-General on the 16th April, 1924, and was published 

° unde section 81 of the Government of India Act on the 

a 20th April, 1024. 





An Act to extend the duration of the United Provinces 
° Stamp (Amendment) Act, 1923. 


Waerras it is expedient’ to extend the duration of the 
United Provinces Stamp (Amendment) Act, 1923, and whereas 
the previous sanction of the Governor-General Has been obtain- 
z ed under sub-section (3) of section 80-A of the ‘Government 


e of India Act to the passing of this Act; It is hereby enacted 
as follows :— 


1. (1) This may be called the United PENDRE Stamp 
Wi iie (Second Amendment) Act, 1924. 
ad 
al i (2)*1t extends to the whole of the United Provinces. 
euti . 
“ ae (3}«It shall come igto force on the first day of May, 


"1924. i 


Z ® 
2, All the provisions of thè United Provinces Stamp 


Extension 5 (Amemdment) Act, 1923, except that respecting duration shall 
uration o 

Act Vof 1923 continue in force for a further period of onè year, up to the 
l goth April, 1925. s 
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on | THECUNERRD: PROVINCES’ DISTRICE? : 
BOARDS {AMENDMENT) ACT, 1924 


Lap TO Ty LO TOATE ere g 


UNITED PROVINCES “ACT No. ut oF 1924. \ 
Rah Gh HIE AY Bete Te ees ga ag hg ah t 
Pte ae me. lade aes ° . 


- A 
« 


or Po ITHE LOCAL (LEGISLATURE - -OF tHE ‘UNITED ~ . 
SENU : Provinces: “OF, AGRA’ AND OUDE]. A 


‘Received ine asseint' ‘of the Governor of the United” PYovintese 

sh of ‘Agra’ ahd Oiidh-on' the gih May, T 7924, and- of: thé Gov- 
ernor-General on the 23rd May, 1924, and ids published 
under section 8r of the Government of India Act on the 7the 
June, 1gp GIE u- x son, OE aot a eet oie eee 


2 ort. os = - on a 7 wet N >j ii 
nic Tee SUE Be apat i ey ee es ee 
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Rigs 


at it Free a 
i. "An h Act to: amend the spiel’ Bods Act, toed." eí a 


WHEREAS, it is xpedient to amend” certain availed the ` 
District 7 Boat ds, “Act, 1923, relating” to” ‘the’ qualifiéatidns vf 
Muslim an dates. W is hereby" enacted’ as follow 14 


. 
Yhd 


G. 
Ap? (1). This Act may: sbe called ithe, United. Provinces Dis- in 
ce Boards (Amendment) Act, 1924. TI ee Suet Gil 


+a onfa Hit extends -tò the territorjes-for.the eenn ile Sommers 


ministered’ by the Local Government of the United. Provinces: .. atai 
(3) It shall - tòme intd force’at once.’ 
that’ or the’ folloiving Words in’ sectioń- 4 of the <. 
tonne 


iaie Boards’ Act’ (Act No. Kor i922) “and avery Person of section 12 
enrolled in the Muslim electoral roll shall -be: ‘qualificd. for ‘elec. of ner of 
tion in the constituency’ Which Mcludes the circlein which hige 
name is enrolled,’ “substitute: the following:— . ,,. ae 
Bh ates ‘Aid every person evtolled în“ the ‘Muslim: electoral roll 
ie ©. shall be’ qualified’ for ‘election in any‘ constitueficy, the 

° es an ` wwitolé or a. portiotr- of which -lies in the tahsil which 

Ayes *tigeldaes: tlie circle in which. his name: eig enrolled,” 


i 
AE © eee a 


Title, extent 
and com- 
_miéncement, 


Afpendment 
of preamble, 


e 


THE‘AGRA ESTATES (AMENDMENT) ACT, 1924. 


UNITED PROVINCES ACT No. IV oF 1924 
. ‘[Passep BY THE Loca, LEGISLATURE OF THE Unirep 
ProviNcEs oF AGRA AND OupH.] 





Received the assent of the Governor of the United Provinces 
of Agra and Oudh on ihe gih May, 1924, and of the Gov- 
e ernor-General on the agih May, 1924, and was. published 
undey, section 81 of the Government of ae Act on the 

rath aie 1924. 

An Act to ‘ene the Agra Estates Act, 1920. - 

WHEREAS it is expedient to extend the provisions of the 
Agra Estates Act, 1920, to certain estates in Oudh; and where- 
as the Governor-General has given his previous sanction to the 
* passing of this Act, as required by sub-section (3) of section 
80-A of the Government ofeingia Act; It is hereby enacted as 
follows :— 

1. (1) This Act may be called the Agra I‘states (Amend- 
ment) Act, 1924. " 
(2) It.extends to the territories for the time being ad- 
ministered by the Local Government of the United Provinces. 
(3) It shall come into force at once. l 
2. Inthe preamble to the Agra Estates Act, 1920, herein- 
after refered to as “ the said Act,” the following amendments 
hali he made, namely, — 
x (i) the words “in Agm ‘ shall be omitted; 
(ii) after the words * other estates ” shall be added dhe 
words “in the Provinces of Agra and Oudh which 


So are not subject to the provisions of the Oudh Es- 


tates Act, 1869, as amended by the Oudh Estates 
: (Amendment) Act of 1910, or of tHe y Settled 
Estates Act, r917.” 


